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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 28 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022, 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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6-1-1 PUBLIC FINANCES ~ 6-1-1 
~ ARTICLE 1 


State Board, of Finance 


Sec. Sec. 

6-1-1. Membership of state board of finance; powers and 6-1-5. Repayment of loans; disposition of receipts, cred- 
duties; establishment in connection with iting emergency fund; deposit in general 
the board of finance division of the depart- fund. 
ment of finance and administration. 6-1-6. Separate accounts. 

6-1-2. State board of finance; loans and grants of emer- 6-1-7. Repealed. : 
gency funds. 6-1-8 to 6-1-12,." Repealed. 

6-1-3. Loans of emergency funds; terms and conditions 6-1-18. Deposit accounts by staté agencies; authorization 
for repayment; security and interest. = by state treasurer, + 


6-1-4. Loans or grants obtained by political subdivisions; 
application of proceeds. 


6-1-1. Membership of state board of finance; powers and duties; . 
establishment in connection with the board of finance | 
division of the department of finance and administration. 


A. The state board of finance shall consist of seven members: 
(1) the governor; 
(2) the lieutenant-governor; 
(3) the state treasurer; and 
(4) four members appointed by the governor arin the advice and.consent of the senate, no 
more than two of these members to be from the same political party, 

B. The terms of office for members appointed by.the governor shall be two years. The mae 
of each remaining member shall be coextensive with his term of office, If the office of lieutenant 
governor becomes vacant, his position on the state board of finance shall remain vacant until the 
election and qualification of a new lieutenant governor. 

C. Members of the state board of finance, other than the governor and the state treasurer, shall 
be reimbursed for attending meetings of the board as provided in the Per Diem and Mileage Act 
[10-8-1 through 10-8-8 NMSA 1978]. and shall receive no other compensation, perquisite or * allow- 
ance. 

D. The governor shall be president of the state board. i finance, and the board shall aetanlly 
elect a secretary from its membership. Meetings of the board shall be held at the state capitol at 
times determined by the governor. Four voting.members of the board constitute a quorum for the 
transaction of business. Minutes of all proceedings and transactions of the board shall be aFeRS in 
the offices of the department of finance and administration. 

E. The state board of finance, in addition to other powers and duties eeniel by law, has gen- 
eral supervision of the fiscal affairs of the state and of the safekeeping and depositing of all money 
and securities belonging to or in the, custody of the state, and it may make rules and regulations 
for carrying out the provisions of Sections 6-1-1, 6-10-2, 6-10-3,.6-10-20, 6-10-29, 6-10-37 through 
6-10-44, 6-10-46, 6-10-47, 6-10-50, 6-10-52 through 6-10-54, 6- 10- 58 an 6-10-61 NMSA 1978. The 
board shall have access to all reports and correspondence relating to the condition of banks, and 
savings and loan associations whose deposits are insured by an agency of the United States,.in 
this state which are in the financial institutions division or any department or agency of the state. 
If the board deems action necessary to enable it to perform its duties, it may require the direc- 
tor of the financial institutions division to make a special examination of any state bank or trust 
company or any state savings and loan association whose deposits are insured by an agency of the 
United States. 

F. The state board of finance may make investigations it deems necessary to enable it to per- 
form the duties imposed on it by law and may instruct the director of the board of finance division 
to employ experts, auditors, accountants and attorneys as it may, from time to time, deem neces- 
sary and prescribe their duties and fix their compensation within the appropriations made for that 
purpose by the legislature for use by the board. 
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6-1-2 STATE BOARD OF FINANCE eo £8 


G. The state board of finance is established in connection with the board of finance division of 
the department of finance and administration. The secretary of finance and administration, with 
the approval of the board, shall appoint a director of the division. This subsection shall not be 
construed to affect the exercise of any board power or duty nor shall it be construed as placing the 
board under the provisions of the Executive Reorganization Act [9-1-1 NMSA 1978] or the provi- 
sions of Section 9-6-5 NMSA 1978. 


History: Laws 1923, ch. 76, § 3; 1925, ch. 85, § 1; C.S. public welfare. Ryan v. Gonzales, 1992-NMSC-052, 114 
1929, § 112-103; 1941 Comp., § 7-101; Laws 19583, ch. N.M. 346, 888 P.2d 963. 
161, § [1]; 1953 Comp., § 11-1-1; Laws 1957, ch. 47, § 1; State board of finance is an executive agency. The 
1959, ch. 8, § 1; 1968, ch. 18, § 1; 1969, ch. 56, § 1; 1970, state board of finance does not exert legislative power; 
ch, 37, § 1; 1971, ch. 6, § 1; 1977, ch. 247, § 98; 1980, ch. it makes no appropriations; the emergency appropria- 
151, § 3; 1989, ch. 108, §1. tion provision states the object thereof in compliance 
Croce references. — For the State Rules Act, see with constitutional requirements. 1959-60 Op. Att'y Gen. 
Chapter 14, Article 4 NMSA 1978. No, 59-79. 
ANNOTATI ONS Authority to require additional security. — The 


state board of finance may exercise its authority un- 
einale bond propositions Teaniea _. Cactinng@ iat der Section 6-10-20 NMSA 1978 to require additional 


N.M. Const., Art. IX requires the legislature to submit in- security for deposits made ‘by the state treasurer from 
dividual or interrelated bond propositions to the voters. eh Lee a tax permanent fund. 1980 Op. Att'y Gen. 
Thus, the bond propositions contained in the 1992 Gen- 9 

eral Obligation Bond Act could not be lumped together on Am, Jur. 2d, ALR. and C..S. references, — 81A 
one ballot but had to be on separate ballots, since the capi- C.J.S. States §§ 133, 134. 

tal outlay projects varied and had no commonality beyond 


6-1-2. State board of finance; loans and grants of emergency funds. 


If the state board of finance determines that an emergency exists that warrants such action, it 
may lend or grant to any state agency, board, commission, municipal corporation or other political 
subdivision organized under the laws of the state or any Indian nation, tribe or pueblo located in 
whole or in part in New Mexico that sum of money the board determines reasonable and appropri- 
ate from any funds appropriated to the board for use in meeting emergencies. As used in this sec- 
tion, "emergency" means an unforeseen occurrence or circumstance severely affecting the quality 
of government services and requiring the immediate expenditure of money that: 

A. is not within the available resources of the state agency, board, commission, municipal cor- 
poration or other political subdivision or the Indian nation, tribe or pueblo located in whole or in 
part in New Mexico as determined by the state board of finance; and 

B. if subject to appropriation, cannot reasonably await GLa siael RR, by the next regular ses- 
sion of the legislature. 


History: 1953 Comp., § 11-1-1.1, enacted by Laws grant funds to any Indian nation, tribe or pueblo that is 
1959, ch. 189, § 1; 1973, ch. 92, § 1; 1997, ch. 5, § 1; 2005, located in whole or in part in New Mexico, 
ch. 48, § 1. The 1997 amendment, effective March 10, 1997, 
The 2005 amendment, effective July 1, 2005, permit- added the definition of "emergency". 


ted the state board of finance in emergencies to loan or 


6-1-3. Loans of emergency funds; terms and conditions for repayment; 
security and interest. 


The state board of finance may prescribe those terms and conditions it Saba proper with re- 
spect to the repayment of any loan and the application of the proceeds of the loan, and it may 
require or waive security by way of the pledge of revenues or otherwise and may require or waive 
interest, as the board determines proper under the circumstances. 


History: 1953 Comp., § 11-1-1.2, enacted by Laws 
1959, ch. 139, § 2; 1973, ch. 92, § 2. bg 
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6-1-4 PUBLIC FINANCES 6-1-13 


6-1-4. Loans or grants obtained by political subdivisions; application of 
proceeds. 


Any municipal corporation or other political eihaihante obtaining a loan or grant shall apply 
the proceeds thereof only for the purposes stated by the state board of finance in its action approv- 
ing the loan or grant. 


History: 1953 Comp., § 11-1-1.3, enacted by Laws 
1959, ch. 139, § 3; 1973, ch. 92, § 3. 


6-1-5. Repayment of loans; disposition of receipts; érediting emergency 
fund; deposit in general fund. 


Any amount received by the state board of finance in repayment of any emergency loan shall be 
deposited by the board to the credit of the state board of finance emergency fund if the payment is 
received during the same fiscal year in which the loan was made. All payments made in any period 
subsequent to the close of the fiscal year in which the loan was mane shall, be dabpsited by the 
board in the general fund. 


History: 1953 Comp., § 11-1-1.4, enacted by Laws 
1959, ch. 139, § 4; 19738, ch. 92, § 4. 


6-1-6. [Separate accounts.] 


Separate accounts shall be kept for every appropriation or fund, showing the date and manner 
of each payment made out of the funds provided by such appropriation, the name and address of 
each person, organization, corporation or association, to whom, and for what purpose paid. 


History: Laws 1923, ch. 48, § 3; C.S. 1929, § 134-503; 
1941 Comp,, § 7-105; 1953 Comp., § 11-1-6. 


Bracketed material. — The bracketed material was : 


inserted by the compiler and is not part of the law. 


6-1-7. Repealed. 


Repeals. — Laws 2004, ch. 73, § 1 repealed 6-1-7 


NMSA 1978, as enacted by Laws 1935, ch. 27, § 2, relating 
to standards for and transfer of supplies and equipment, 


6-1-8 to 6-1-12. Repealed. 


Repeals, — Laws 1987, ch. 339, § 1 repealed 6-1-8 to 6- 
1-10, 6-1-10.1, 6-1-10.2, 6-1-11, and 6-1-12 NMSA 1978, as 
enacted by Laws 1981, ch. 265, 8§ 1, 2,4, 5 and as amended 


ANNOTATIONS 


pine hires 2d, A.L.R. and C.J.S. references, — 81A 
C.J.S. States § 229. 


effective May 19, 2004. For provisions of former section, 


see the 2003 NMSA 1978 on NMOneSource.com. 


by Laws 1983, ch. 26, §§ 1 to 3, relating to the state cash 
manager, effective July 1, 1987. For present comparable 
provisions, see 6-1-1 to 6-1-7, 6-1-13 NMSA 1978. 


6-1-1383. Deposit accounts by state (ha tach authorization by state 


treasurer. 


A. Astate agency may not open a new deposit account. or Hence money in an existing deposit 
account unless it has submitted a request.to the state treasurer in writing on forms prescribed 
by the state treasurer and received written authorization from the state treasurer for each such 
account. This section shall not constitute authority for agencies to open demand deposit accounts 
and shall not apply to deposits made pursuant to Section 6-10-35 NMSA 1978. On the effective 
date of this act, agency deposit accounts previously authorized shall be governed by the terms of 
this section. 
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6-2-1 STATE BUDGETS © 6-2-1 


B. The state treasurer shall establish for each account those conditions and reports appropri- 
ate to that account including, without limitation, the period for which the account may be autho- 
rized. The provisions of this section shall not apply to investments made by the state treasurer.or 
the state investment council. The state treasurer shall submit to the state board of finance on a 
quarterly basis a list of all accounts established pursuant to this section. 

C. As used in this section, "state agency" means the state of New Mexico or any of its branches, 
agencies, departments, boards, instrumentalities, or institutions other than state educational in- 
stitutions designated by Article ibs Section il of the constitution of New Mexico. 


History: 1978 Comp., § 6-1-1383, enacted by Laws requirements under Subsection B. 1990 Op. Att'y Gen. 
1987, ch. 339, § 2. No. 90-23. 


Retiree health care authority is a state agency for 
ANNOTATIONS purposes of receiving authorization for the opening: of a 


The public school insurance authority is a state new deposit account under Subsection A. 1991 Op. Att'y 
agency for purposes of complying with the reporting Gen. No, 91-06. 


ARTICLE 2 
Settling Accounts 


ii} 


Sec. 
6-2-1. Examination of parties; oath; compelling testimony. 


6-2-1. Examination of parties; oath; compelling testimony. 


The senretarys of finance and administration or ‘the director of the financial control division, 
whenever he may think it necessary to the proper settlement of any account, may examine the 
parties; witnesses and others on oath or affirmation, touching any matter material to be known 
in the settlement of such account, and for that purpose he may issue subpoenas and compel wit- 
nesses to attend before him and give evidence in the same manner as courts of law may do, ane he 
is hereby authorized to administer, all such oaths or affirmations. 


History: Laws 1851-1852, p. 170; C.L. 1865, i 102, administration or the director of the financial control divi- 
§ 13; C.L. 1884, § 1762; C.L. 1897, § 2592; Code 1915, sion) has the power to compel the heads of departments 
§ 5834; C.S. 1929, § 1384-602; 1941 Comp., § 3-203; 1953 to produce the affidavit required under Section 10-1-6 
Comp,., § 4-4-3; Laws 1957, ch. 252, § 9; 1983, ch. 301, § 9. NMSA 1978 before making payment to any person or 
yivere ANNOTATIONS persons employed who have not been residents of New 


Mexico for one year prior to their employment as state 
Authority to compel production of certain affi- 


employees, 1951-52 Op. Att'y Gen. No. 51-5388, 
davits. — Under this section, the state auditor (as this Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
section is now amended, the secretary of finance and 


C.J.S, States § 121. 


ARTICLE 3 
State Budgets 

Sec. ~~ See. 
6-3-1. “State‘agency defined. 6-3-8) Violation of expenditure restrictions; penalty. 
6-3-2, Director of state budget division; Munlidestions 6-3-9, State agency defined. 
6-3-3. State budget division; cooperation between state 6-38-10. Budget defined. 

budget division and state agencies; assis- 6-3-11. Parts of the budget. 

tance to state agencies. 6-3-11.1, 6-3:11.2. Repealed. 
6-3-4. State budget division; cooperation with legislature 6-3-12. Printing of budget. 

and committees; to supply information to 6-3-1838, Index. 

legislature and committees. 6-3-14. Repealed. 
6-3-5, State budget division; research; surveys; reports. « gi oy Sr dn bb: State budget division director; powers and duties. 
6-3-6. State budget division; periodic allotments. *“ “6-38-16. Power to sue. 
6-3-7. Annual operating budgets: supervision and con- 63-17. Agencies subject to act. 

trol; submission of proposed pub eve a 6-38-18. Budget forms. 

f proval; review by governor. ‘6-38-19, Agencies to complete budget forms, 
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-3- 20. Review of budget forms. 
-3-21, Preparation of the budget. 
-8-22. Copies of the budget. 


6-3-1. State agency defined. 


ec, 


S 
6-3-23. Budget Snare nefinet 
6- 
6- 


3- 
6-3-24, Budget adjustments; authorizations permitted. 
3- 


25. Budget ae ae procedure. 


"State agency" means any department, institution, board, bureau, commission, district or com- 
mittee of government of the state of New Mexico and means every office or officer of any of the 


above. 


History: 1953, Comp., § 11-4-1.1, enacted by Laws 
1957, ch. 253, § 1. 


ANNOTATIONS 


Eleventh amendment immunity. — The university 
of New Mexico board of regents, medical school, medical 
school's admissions committee and two officials of that 
committee fell within the state's definition of agency for 
purposes of eleventh amendment immunity from plain- 
tiffs claims for failure to admit her to the medical school. 


Buchwald v. Univ. of N.M. Sch, of Med., 159 F.3d 487 
(10th Cir. N.M. 1998). 

New Mexico beef council. — The New Mexico beef 
council, created under Section 77-2A-3 NMSA 1978, is a 
commission or committee of government and falls within 
this definition of "state agency"; it, thus, is subject to the 
requirements of this article. 1987 Op. Att'y Gen. No. 87- 
44, 

The public school insurance authority is a state 
agency for. purposes of the state budget laws. 1990 Op. 
Att'y Gen. No. 90-23. 


6-3-2. Director of state budget division; qualifications. 


The director of the state budget division shall be skilled in accountancy and auditing, familiar 
with the operation of educational and other state institutions, budgets and finances. The director 
shall be appointed by the secretary of finance and administration with the governor's consent. 


History: 1953 Comp., § 11-4-1.3, enacted by Laws 
1957, ch. 253, § 3; 1977, ch. 247, § 128. 


Cross references. — For appointment of director, see 
9-6-5 NMSA 1978. 


6-3-3. State budget division; cooperation between state budget division 
and state agencies; assistance to state agencies. 


There shall be full cooperation between the various state agencies and the state phadget divigiin’ 
State agencies will give complete.access to the division of their books and records if so requested. 
The budget division will lend assistance to any state agency in the preparation of its budget esti- 


mates. 


History: 1953 Comp., § 11-4-1.4, enacted by Laws 
1957, ch. 253, § 4. 


6-3-4. State budget division; cooperation with legislature and committees; 
to supply information to legislature and committees. 


The state budget division shall cooperate fully with the legislature and legislative committees, 
and shall supply them with information relating to the budget requirements of all state we ge 


ments and institutions. 


History: 1953 Comp., § 11-4-1.5, enacted BS Taba 
1957, ch..258, § 5. 


6-3-5. State budget division; research; surveys; reports. 


The state budget division is hereby authorized to engage in research and to make administrative 
and organizational surveys of the executive or administrative departments, boards, institutions, 
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commissions or agencies of the state government to determine whether the. activities thereof are 
essential to good government and are being carried on in an economical and efficient manner and 
without duplication, for the purpose of determining the feasibility of improving the administration 
of the state government. Reports concerning the results of such research and surveys, together 
with recommendations, shall be made to the governor and the legislature. 


History: 1953 Comp, § 11-4-1.6, enacted by Laws 
1957, ch. 258, § 6. 


ANNOTATIONS 


Reduction of budgets not authorized. — This sec- 
tion, which authorizes the budget division to engage in 


research and to make surveys and provides that reports 
on the results of the research and surveys conducted by 
it, together with recommendations, shall be made to the 
governor and the legislature, gives no authority to reduce 
budgets. State ex rel. Lee v. Hartman, 1961-NMSC-171, 69 
N.M. 419, 367 P.2d 918. 


6-3-6. State budget division; periodic allotments. 


A. ‘The state budget division, subject to.the approval of the secretary of finance and adminis- 
tration, is authorized to. provide rules for the periodic allotment of funds that may be expended by 
any state agency. 

B.« The expenditures of any state becaet as defined in Section 6-3-1 NMSA 1978, for the first 
six-month period of each odd-numbered fiscal year shall be limited to one-half of the appropria- 
tion or approved budget, whichever is less, for that fiscal year. This restriction does not apply 
to those agencies whose operations are more efficiently measured by periods other than a fiscal 
year, including but not limited to the New Mexico legislative council, legislative committees, the 
intertribal ceremonial and the New Mexico state fair. Expenditures of the intertribal ceremonial 
office and the New Mexico state fair shall be governed by regulation of the department of finance 
and administration. The department of finance and administration may also allow expenditure 
of more than one-half of the appropriation or approved budget for those agencies planning major 
expenditures for capital outlay in the first six months of the fiscal year, which would result in over- 
expenditure of the first six-month allocation. 

C. Upon the direction of the secretary of finance and administration pursuant to Section 9- 
6-5.2 NMSA 1978, the state budget division shall temporarily withhold an allotment to a state 
agency or state institution that has failed to submit an audit report required by the Audit Act [12- 
6-1 through 12-6-14 NMSA 1978]. The amount withheld and the number of periodic allotments 
subject to the withholding shall be as directed by the secretary. 


History: 1953 Comp., § 11-4-1.7, enacted by Laws 
1957, ch. 253, § 7; 1963, ch. 38, $45 1977, ch. 247, § 124; 
2011, ch. 106, § 1. 


Cross references. —— For penal for violation of ex- 


penditure restrictions, see 6-3-8 NMSA 1978, 

The 2011 amendment, effective July 1, 2012, authorized 
the secretary of finance and administration to withhold:al- 
lotments to state agencies and state institutions that have 
failed to submit audit reports required by the Audit Act. 


ANNOTATIONS 


Governor not authorized to reduce periodic allot- 
ments. — This section does not by itself supply standards 


sufficient to authorize executive department regulation 
of the state treasury; thus, the governor could not reduce 
periodic allotments in anticipation of appropriation reduc- 
tions by the legislature. State ex rel. Schwartz v. Johnson, 
1995-NMSC-080, 120 N.M. 820, 907 P.2d 1001. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity for work done or materials furnished, etc., for state or 
federal governments in excess of appropriations, 19 A.L.R. 
408. 


6-3-7. Annual operating budgets; supervision and control; submission 
of proposed budgets; approval; review by governor. 


Each state agency shall annually on or before May 1 submit to the state budget division a bud- 
get for the ensuing fiscal year, in such form as may be prescribed by the division and containing 
such information concerning the anticipated receipts, expenditures and balances on hand as may 
be prescribed by law or by the state budget division. Such budget shall be subject to the approval 
of the state budget division and no expenditures shall be made by any state agency for the fis- 
cal year covered by said budget until the budget shall-have been approved by the state budget 
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division, provided that any action by the division etait be subject to review ‘and modification by 
the governor. 


History: 1953 Comp., § 11-4-1.8, enacted by Laws Right to approve budget does not include the 


1957, ch. 258, § 8; 1963, ch. 147, § 1, right to reduce where the budget is within the ap- 
Cross references, — For budgets of local public bod- propriation. If a budget as submitted is within the 
ies, see 6-6-2 NMSA 1978 et seq. amounts appropriated and the items are proper, the di- 
For the Public School Finance Act, see 22-8-1 NMSA rector of the department of finance (now secretary of fi- 
1978 et seq. nance and administration) is given no discretion except 
tf j to approve or disapprove it, State ex rel. Lee v. Hartman, 

ANNOTATIONS __ 1961-NMSC-171, 69 N.M. 419, 367 P.2d 918. 


Legislature may authorize executive to control Transfer of money from general appropriation to 


expenditure of amounts appropriated. — The leg- construction of communications building in state 
islature, without the same constituting any violation of police headquarters facilities. — The radio commu- 
N.M. Const., art. IV, § 22, or N.M. Const., art. ITI, § 1, may nications department (now part of the communications 


. division of the general services department) can transfer 


ide in th iation bill for th ti 
provide in the general appropriation bill for the executive Ribiiep Ciradl itedokdsal WAROAHARGH UG iNe ebliverud: 


to control the expenditure of the amounts appropriated. 


State ex rel. Holmes v. State Bd. of Fin., 1961-NMSC-172, tion of the communications building in the state police 
69 N.M. 430, 367 P.2d 925. © headquarters facilities; subject to the approval of the 

Budget director may not prevent expenditure of |. department of finance and administration and its bud- 
appropriated money. — The words "shall be subject to ad ee pursuant to this section. 1969 Op. AtEY Gen. 


the approval" of the budget division do not give its director 
authority to prevent any agency from expending the full 
amount of money appropriated to it with the budget divi- 
sion approving a budget.in a sum less than the total ap- 
propriated. State ex rel. Lee v. Hartman, 1961-NMSC-171, 
69 N.M. 419, 367 P.2d 918. : 


Law reviews. — For article, "Separation of Powers and 
the Judicial Rule-Making Power in New Mexico: The Need 
for Prudential Restraints," see 15 N. M. L. Rev. 407 (1985). 


6-3-8. [Violation of expenditure restrictions; penalty. ] 


Any public official or employee who shall violate provisions of this act [6-3-6, 6-3-8 NMSA 1978] 
shall be guilty of a felony and upon conviction thereof shall be punished by a fine of not more than 
ten thousand dollars ($10,000) nor less than five hundred dollars ($500) or imprisonment for a 
term of not more than ten years, or both, and in addition thereto, shall be liable for the payment to 
the state of all amounts expended for any payment made in violation thereof 


History: 1953 Comp., § 11-4-1.9, enacted by Laws Bracketed material. — The bracketed material was 
1963, ch. 38, § 2. inserted by the compiler and is not part of the law. 


6-3-9. State agency defined. 


State agency means any department, institution, board, bureau, commission, district or commit- 
tee of government of the state of New Mexico and means every office or officer of any of the above. 


History: 1953 Comp., § 11-4-2.1, enacted by Laws commission or committee. of government and falls within 
1955, ch. 114, § 1. this definition of "state agency"; it, thus, is subject to the 
ANNOTATIONS requapennnate of this article. 1987 Op. Att'y Gen. No. 87- 


New Mexico beef council. — The New Mexico beef 
council, created under Section 77-2A-3 NMSA 1978, is a 


6-3-10. Budget defined. 


The budget means a complete statement,as to the financial operation of all state agencies for the 
fiscal year last completed, the current fiscal year and a financial plan for the operation of all state 
agencies for the succeeding fiscal year, | 

The budget for the succeeding fiscal year shall set forth in detail the following: 

A. all proposed expenditures for the aclmniglatea tion operation and maintenance of all state 
agencies; 

B.. all interest and debt BEntat sia charges; 

C,, all expenditures for capital projects to be undertaken and euabunedy 
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D. all anticipated revenues; and 
E. means of financing proposed expenditures. 


History: 1953 Comp., § 11-4-2.2, enacted by Laws 
1955, ch. 114, § 2; 1977, ch. 247, § 125. 


6-3-11. Parts of the budget. 


The budget shall contain the following parts: 
A. the governor's budget message; 
B. summary statements showing the following: 

(1) financial condition of the state government at the beginning and at the end of the fiscal 
year last completed; 

(2) financial condition of the state government at the beginning of the current fiscal year 
and condition anticipated at the end of the current fiscal year; 

(3) anticipated financial condition of the state government at the beginning and end of the 
succeeding fiscal year; 

(4) condition of all funds for the fiscal year last completed, the current fiscal year and the 
succeeding fiscal year, as follows: 

(a) balance or anticipated balance at the beginning of the fiscal year; 
(b) balance or anticipated balance at the end of the fiscal year; 

(c) revenue or anticipated revenue during the fiscal year; 

(d) source of revenue or anticipated revenue during the fiscal year; and 
(e) expenditures or anticipated expenditures during the fiscal year; 

(5) the bonded indebtedness, debts authorized, debts redeemed, interest requirements and 
the condition of sinking funds; 

(6) appropriations recommended by the governor compared with appropriations for the fis- 
cal year last completed and the current fiscal year. Any increase or decrease in the recommended 
appropriation shall be explained; 

(7) anticipated revenue for the succeeding fiscal year, classified according to source of rev- 
enue and compared with revenues for the fiscal year last completed and anticipated revenue for 
the current fiscal year; 

(8) other information necessary to make known in practicable detail the financial opera- 
tion of the state government; and 

(9) if anticipated revenue is less than the total of all appropriations recommended in any 
fiscal year, recommendations as to how the deficit shall be met; 

C. asummary statement of requested appropriations by state agencies and recommendations 
of the state budget division concerning such requested appropriations; and 

D.. .an appropriation bill recommended by the governor. Such bill shall follow. budget classifica- 
tion and shall be stated in lump sums according to function or purpose of each agency. 


History: 1953 Comp., § 11-4-2.3, enacted by Laws } ANNOTATIONS 


POE chs PUA ASTI fasela Atos Ae Am. Jur. 2d, A.L.R. and C.J.S. references. — Budget 
provisions of constitution or statute in relation to appro- 
priation of state funds, 40 A.L.R. 1067. 


6-3-11.1, 6-3-11.2. Repealed. 


Repeals. — Laws 1989, ch. 71, § 2 repealed .6-3-11.1 appropriations and to determination of expenditure limi- 
and 6-3-11.2 NMSA 1978, as enacted by Laws 1987, ch. tation by department of finance and administration, effec- 
347, §§ 1 and 2, relating to limitation on recommended tive June 16, 1989. 


6-3-12. Printing of budget. 
The budget shall be printed. 
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History: 1953 Comp., § 11-4-2.4, enacted by Laws ' 
1955, ch. 114, § 4. 


6-3-1383. Index. 
The budget shall be indexed. 


History: 1953 Comp., § 11-4-2.5, enacted by Laws 
1955, ch. 114, § 5. 


6-3-14. Repealed. 


Repeals. — Laws 1999, ch. 15, § 13 repealed 6-3-14 " effective June 18, 1999. For provisions of former section, 
NMSA 1978, as enacted by Laws 1921, ch. 133, § 314, re- see the 1998 NMSA 1978 on NMOneSource.com. 
lating to consideration of the budget by the legislature, ; 


v 


6-3-15. State budget division director; powers and duties. 


The director of the state budget division shall: 

A. administer the provisions of Sections 6-3-1 through 6-3-22 NMSA 1978 and make rules and 
regulations necessary in that administration; — 

B. prepare a tentative budget and submit it to the governor; 

C. assist the governor in the preparation of the budget; 

D. obtain from each state agency information on budgetary and financial problems, including 
costs of operation, past income and expenditures and present financial condition; 

E. require periodic reports from all state agencies giving detailed information regarding ap- 
plications for federal money or federal grants-in-aid or regarding federal money or federal grants- 
in-aid received, including details of programs, matching requirements, personnel requirements, 
salary provisions and program numbers as indicated in the catalog of federal domestic assistance 
of the federal funds applied for and of those received; . 

F. review data submitted by any state agency for use in og budget; 

G. supervise the printing of the budget; 

H. cause the budget to be indexed; 

I. examine for budgetary purposes, if he deems it necessary, all bids, contracts, plans, speci- 
fications, blueprints, records, invoices, documents and correspondence relating to wee enlarging, 
maintenance and operation of state institutions; and 

J. through his agents and employees, visit each state agency whenever it is necessary to deter- 
mine the financial needs of the agency. 


‘History: 1953 Comp., § 11-4-7.1, enacted by Laws March 10, 1999, which in Subsection B deleted "not later 
1955, ch. 114, § 6; 1976 (S.S.), ch. 28, § 2; 1977, ch. 247, than January 2" from the end, deleted "but not limited 
§ 127; 1999, ch. 5, § 9; 1999, ch. 15, § 9. to" following "including" in Subsections D and E, updated 

1999 amendments. — Identical amendments to this statutory references, and made minor stylistic changes. 
section were enacted by Laws 1999, ch. 5, § 9, effec- The section was set out as amended by Laws 1999, ch. 15, 
tive June 18, 1999, approved March 1, 1999, and Laws § 9. See 12-1-8 NMSA 1978, 


1999, ch. 15, § 9, also, effective June 18,1999, approved 


6-3-16. Power to sue. 


The secretary of finance and administration and the state budget division director are hereby 
authorized to bring suit in the district court for the purpose of securing compliance with the provi- 
sions of Sections 6-3-9 through 6-3-13 and 6-3-15 through 6-3- 22 NMSA 1978. 


History: 1953 Comp., § 11-4-7.2, enacted by Laws 
1955, ch. 114, § 7; 1977, ch. 247, § 128. 


10 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-3-17 STATE BUDGETS 6-3-18 


6-3-17. Agencies subject to act. 


All state agencies are subject to the provisions of tags act [6-3-9 to 6-3-11, 6-3-12, 6-3-1383, 6-3-15 
to 6-3-22 NMSA 1978]... b 


Higtorit: 1953 Sabi » § 11-4-7.3, enacted by. Laws 
1955, ch. 114, § 8, 


6-3-18. Budget forms. 


On or before June 15 of each year, the state budget division shall send to each state agency 
forms that provide for the following information: 
A. revenue or anticipated revenue, from all sources for the fiscal year last completed, the cur- 
rent fiscal year and for the succeeding fiscal year, including among other things: 
(1) grants from the federal government; 
(2) gifts and grants from private sources; 
(3) income from investments; 
(4) proceeds from sale of bonds or other instruments of indebtedness; 
(5) . income from sale of land; 
(6). income from sale of personal property; | 
(7). income from lease of land or lease of personal property; 
(8) income from services; 
(9) income from fees, licenses, fines, penalties, tuition, royalties and other charges; 
(10) income from athletic activities and related enterpeeas: and 
(11) income from each tax collected; 
B. expenditures or anticipated expenditures for the current fiscal year and for the two succeed- 
ing fiscal years, including among other things: 
(1) capital expenditures consisting of: 
(a). additions to plant or office; . 
(b) repairs and replacements; 
(c) permanent equipment; and 
(d) . other; and 
(2) operational expenditures consisting of: 
(a) operation and maintenance of institution, office or building; 
(b) supplies and equipment; 
(¢) personal services; 
(d) travel; and 
(e) other; 
C. appropriation requested for the succeeding fiscal year, with a statement as to the functions 
and activities of each agency, division and bureau; 
D.. if increased appropriations are requested, the reason therefor; and » 
EK. citation of statutory authority for functions and activities of the agency, a summary pees 
ment as to the workload of the agency and such other information as is specified by the state bud- 
get division, 


History: 1953 Comp., § 11-4-7.4, enacted by Laws 
1955, ch, 114, § 9; 1963, ch. 147, § 2; 1977, ch. 247, 
§ 129; 1999, ch. 5, § 10; 1999, ch. 15, § 10. 

1999 amendments. — ‘Identical amendments to this 
section were enacted by Laws 1999, ch.-5; § 10, effec- 
tive ' June 18, 1999; approved March 1, 1999, and Laws 
1999, ch. 15, § 10, also effective June 18, 1999, approved 
March 10, 1999, which substituted-"June 15" for "July 15" 


in the introductory language of the section; in the intro- 
ductory language of Subsection B, deleted ' fiscal year last 
completed, the" preceding "current fiscal year" and substi- 
tuted "two succeeding fiscal years" for "succeeding fiscal 
year"; and made minor stylistic changes. The section was 
set out as amended by Laws 1999, ch, 15, § 10. See 12-1-8 
NMSA 1978. 
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6-3-19. Agencies to complete budget forms. 


Each state agency shall fill out the budget forms provided for in Section 6-3-18 NMSA 1978 in 
the manner prescribed by the state budget division. Each state agency, in completing the budget 
forms, shall include information for all divisions, subdivisions and offices of the agency. Related 
agencies, upon approval of the state budget division, may join in submitting one set of budget 
forms. Completed budget forms shall be returned to the state budget division not later than Sep- 
tember 1 in each year. 


History: 1958 Comp., § 11-4-7.5, enacted by Laws June 18, 1999, approved March 1, 1999, and Laws 1999, 
1955, ch. 114, § 10; 1968, ch. 147, § 33.1977, ch. 247, ch. 15, § 11, also effective June 18, 1999, approved 
§ 180; 1999, ch. 5, § 11; 1999, ch. 15, § 11. March 10, 1999, which updated a statutory reference in 

1999 amendments, — Identical amendments to this the first sentence. The section was set out as enacted by 
section were enacted by Laws 1999, ch. 5, § 11, effective Laws 1999, ch. 15, § 11. See 12-1-8 NMSA 1978. 


6-3-20. Review of budget forms. 


The state budget division shall review the completed budget forms of all state agencies and shall 
include recommendations concerning the requested appropriation in the tentative budget. Prior 
to submission of the tentative budget to the governor, any state agency may be given an informal 
hearing by the state budget division concerning recommendation of the division pertaining to the 
requested appropriation of such agency, and shall be given such a hearing if the state budget divi- 
sion proposes to decrease the requested appropriation. 


History: 1953 Comp., § 11-4-7.6, enacted by Laws 
1955, ch. 114, § 11; 1977, ch. 247, § 181. 


6-3-21. Preparation of the budget. 


A. The governor shall prepare the budget and submit it to the legislative finance committee 
and each member of the legislature not later than January 5 in even-numbered years and not later 
than January 10 in odd-numbered years. In the preparation of the budget the governor may: 

(1) change the tentative budget by adding new items, increasing or decreasing or eliminat- 
ing items; 

(2) obtain advice and assistance from any state agency; and 

(3) hold hearings on the budget. 

B. Any budget hearings conducted by the governor shall be open to the public. The governor 
may require the attendance of any head of an agency, whether elective or appointive. At the hear- 
ings, any officer or agency may protest budget items. 


History: 1953 Comp., § 11-4-7.7, enacted by Laws and shall have the right to make suggestions"; and making 


1955, ch. 114, § 12; 1999, ch. 5, § 12; 1999, ch. 15,'§ 12; a minor stylistic change, was approved on March 1, 1999. 
2004, ch. 39, § 1. However Laws 1999, ch. 15, § 12, effective June 18, 1999, 

The 2004 amendment, effective May 19, 2004, making identical changes except referring to "January 1 
amended Subsection A to change January 1 of each year of each year" instead of "December 15 of each year" at the 
to "January 5 in even-numbered years and not later than end of the first sentence in Subsection A, was approved on 
January 10 in odd-numbered years". March 10, 1999. The section was set out as amended by 


r Heda tag onthe — Laws 1999, ari § 12, effective Laws 1999, ch, 15, § 12. See 12-1-8 NMSA 1978, 

une 99, adding the subsection designations and 

changing the uteraer designations in Saaney A ac- ' ANNOTATIONS 

cordingly; in Subsection A substituting "and submit it to Provision of 1980 General Appropriation Act 
the legislative finance committee and each member of the void. — The provision of the General Appropriation Act 
legislature not later than December 15 of each year" for of 1980, Laws 1980, ch. 155, which refers to the disposition 
and shall submit the budget to the legislature not later of federal funds received by the state auditor is a matter 


than the 25th legislative day of each regular session"; de- Intel oan : : : 
leting the last sentence in Subsection B, which read "A ey any an ye Gees rw tna inating act, andl 


governor-elect shall be invited to attend budget hearings 
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6-3-22. Copies of the budget. 


At the time the budget is submitted, each member of the legislature and each state agency shall 
be furnished a copy of the budget by the state budget division. 


History: 1953 Comp., § 11-4-7.8, enacted by Laws 
1955, ch. 114, § 13; 1977, ch. 247, § 182. 


6-3-23. Budget adjustment defined. 


As used in Chapter 6, Article 3 NMSA 1978, "budget adjustment" means: 

A. an increase or decrease in expenditures from other state funds, internal service funds or 
interagency transfer; 

B. a transfer of funds from one division of an agency to other divisions of that agency; 

C. atransfer of funds between budget categories within an agency or a division; or 

D. an authorization to expend federal funds. 


History: 1978 Comp., § 6-38-23, enacted by Laws 
1992, ch. 2, § 1. 


6-3-24. Budget adjustments; authorizations permitted. 


A. Astate agency may be specifically authorized by law to request a budget adjustment. The 
amount of budget adjustment authorized may be limited by law. All requests for budget adjust- 
ments shall be made in accordance with the procedures set forth in Section 6-3-25 NMSA 1978. 

B. The state budget division of the department of finance and administration may approve 
budget adjustments for state agencies as provided by law. If the budget adjustment results in an 
increased expenditure of other state funds, internal service funds or interagency transfer funds 
above the amounts appropriated, such funds are hereby appropriated. 


History: 1978 Comp., § 6-3-24, enacted by Laws 
1992, ch. 2, § 2. 


6-3-25. Budget adjustment procedure. 


A. Except for federal funds, disaster assistance funds and emergency response funds, any budget 
adjustment request to transfer, decrease or increase funds shall be held in abeyance for ten calendar 
days after the director of the state budget division of the department of finance and administration 
has approved the request and has filed the request with the director of the legislative finance com- 
mittee or his designee. The request shall be accompanied by a statement, in writing, of the conditions 
under which the budget adjustment request is approved, together with justification for approval. 

B. If within ten days the director of the legislative finance committee or his designee objects to 
the request, the request shall not go into effect until it is reviewed by the legislative finance com- 
mittee at a public hearing held within thirty-five calendar days of receipt of the proposed budget 
adjustment by the director of the legislative finance committee or his designee. If the state fiscal 
year ends prior to the date scheduled for a hearing, the request shall go into effect on the last day 
of the fiscal year. 

C. If within ten days of receipt of a budget adjustment request the director of the legislative 
finance committee or his designee indicates that no objection will be forthcoming, the proposed 
budget adjustment request may be implemented immediately. If no public hearing is held within 
the required thirty-five days, the request may be implemented. 


History: 1978 Comp., § 6-3-25, enacted by Laws funds" near the beginning of Subsection A, and inserted 
1992, ch. 2, § 3; 2000, ch. 30, § 1. "of the legislative finance committee or his designee" at 
The 2000 amendment, effective May 17, 2000, in- the end of the first sentence in Subsection B. 


serted "disaster assistance funds and emergency response 
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ARTICLE 3A 


Accountability in Government | 


Sec. Sec. 

6-8A-1. Short title. 6-3A-7. Performance-based program budget requests. 
6-3A-2. Findings and purpose. 6-3A-8. Performance-based program budgets. 

6-3A-3. Definitions. 6-3A-9. Quarterly reporting. 

6-3A-4, Program identification. 6-3A-10. Program inventory. 

6-3A-5, Performance measures. 

6-3A-6. Schedule for submission of performance-based 


program budget requests. 


Chapter 6, Article 3A NMSA 1978 may be cited as the "Accountability in Government Act". 


History: Laws 1999, ch. 5, § 1; 1999, ch. 15, § 1; 2019, The 2019 amendment, effective June 14, 2019, 
ch. 23, § 1. changed "Sections 1 through 8 of this act" to "Chapter 6, 
Article 3A NMSA 1978". 


6-3A-2. Findings and purpose. . 


A. The legislature finds that agencies should: 

(1). be granted sufficient statutory authority and flexibility to use their resources in the 
best possible way in order to better serve the citizens of New Mexico through the efficient delivery 
of services and products and the effective administration of governmental programs; 

_ (2). be. held accountable for the services and products they deliver in accordance with 
clearly defined missions, goals and objectives; 

(3) develop performance measures for evaluating performance and assessing progress in 
achieving goals and objectives, and those measures should be integrated into the planning and 
budgeting process and maintained on an ongoing basis; 

(4) have incentives to deliver services and products in the most efficient and affactives man- 
ner and, if appropriate, recommend the restructuring of ineffective programs or the elimination of 
unnecessary programs; 

(5) have their performance in achieving desired outputs and outcomes and in efficiently 
operating programs measured and evaluated in an effort to improve program coordination, elimi- 
nate duplicate programs or activities. and provide better information to the governor, the legisla- 
ture.and the public; and 

(6) . strive to keep the citizens of this taka informed of the public Shea derived from the 
delivery.of agency services and PEROT and of the progress agencies are making with regard to 
improving performance. - 

B. . The purpose of the Accountability i in Government Act is to provide for more cost-effective aad 
responsive government services by using the state budget process and defined outputs, outcomes 
and performance measures to annually evaluate the performance of state government programs. 


History: Laws 1999, ch. 5, § 2; 1999, ch. 15, § 2; 2004, The 2004 amendment, effective May 19, 2004, reen- 
ch. 39, § 2. acted this section without amendments. 


6-3A-3. Definitions. 


As used i in the Accountability in Government Act: | 
A. "agency" means a branch, department, institution, board, bureau, commission, district or 
committee of the state; 


B.. "approved program" means.a program included in an approved list of programs issued by 
the division pursuant to Section 6-3A-4 NMSA 1978; 
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C. "baseline data" means the current level of a program's performance measures established 
pursuant to guidelines established by the division in consultation with the committee; 

D. "committee" means the legislative finance committee; 

E. "cost beneficial" means that the cost savings and benefits realized over a reasonable period 
of time are greater than the costs of implementation; 

F. "division" means the state budget division of the department of finance and administration; 

G. "evidence-based" means that a program or practice: 

(1) incorporates methods demonstrated to be effective for the intended population through 
scientifically based research, including statistically controlled evaluations or randomized trials; | 

(2) can be implemented with a set of procedures to allow successful replication in New 
Mexico; and 

(3) when possible, has been determined to be cost beneficial; 

H. "outcome" means the measurement of the actual impact or public benefit of a program; 

I. "output" means the measure of the volume of work completed or the level of actual services 
or products delivered by a program; 

J. "“performance-based program budget" means a budget that identifies a total allowed expen- 
diture for a program and includes performance measures, performance standards and program 
evaluations; 

K. "performance measure" means a quantitative or qualitative indicator used to assess the 
output or outcome of an approved program; . 

L. "performance target" means the expected level of performance of a program's performance 
measures; 

M.. "program" means a-set of activities undertaken in accordance with a plan of action orga- 
nized to realize identifiable goals and objectives based on legislative authorization; 

N. "promising" means that a program or practice, based on statistical analyses or preliminary 
research, presents potential for becoming research-based or evidence-based; 

O. "research-based" means that a program or practice has some research demonstrating effec- 
tiveness, but does not yet meet the standard of evidence-based; and 

‘P. "sub-program" means a set of discrete uniquely identifiable activities undertaken in accor- 
dance with a plan of action organized to realize identifiable goals within an approved program. 


History: Laws 1999, ch. 5, § 3; 1999, ch. 15, § 3; 2004, through K as Subsections H through M, respectively; and 
ch. 39, § 3; 2019, ch. 23, § 2. added Subsections N through P. 

The 2019 amendment, effective June 14, 2019, defined The 2004 amendment, effective May 19, 2004, added 
"cost beneficial," "evidence-based," "promising," "research- new Subsection G, redesignated former Subsections G and 
based," and "sub-program" as used in the Accountability H as Subsections H and I, deleted former Subsection I, 
in Government Act; added a new Subsection E and re- added Subsection J and redesignated former Subsection 
designated former Subsection E as Subsection F; added a J as Subsection K. 


new Subsection G and redesignated former Subsections F 


6-3A-4. Program identification. 


A. Prior to July 15 of each year, each agency shall submit to the division and the committee 
proposed changes to its current program structure. The division, in consultation with the commit- 
tee and the agency, shall review the requested changes, make any necessary revisions and issue 
approval or disapproval within thirty days of receipt. The division shall send a copy of its approval 
or disapproval to the committee. 

B. The program list submitted by the agency shall be accompanied by: 

(1). the constitutional or statutory direction and authority for each program; 

(2) identification of the users of each program; 

(3) the purpose of each program or the benefit derived by the users of the | program; and 
(4) other financial information as required by the division in consultation with the committee. 


History: Laws 1999, ch. 5, § 4; 1999, ch. 15, § 4; 2004, the subsequent fiscal year", added "and the committee" af- 
ch. 39, § 4. ter "the division", added "proposed changes to its current 

The 2004 amendment, effective May 19, 2004, rewrote program structure" and changed "the approved list" to "its 
Subsection A to change May 1 to July 15, deleted "that is approval or disapproval”, 


required to submit a performance-based budget request in 
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6-3A-5. Performance measures. 


A. Prior to June 15 of each year, the division, in 1 consultation with the committee, shail develop 
instructions for the development of performance measures for evaluating approved. programs. 

B. Prior to July 15 of each year, each agency shall submit to the division and the committee 
proposed changes in its performance measures. The agency shall identify the outputs produced by 
each program, the outcomes resulting from each program and baseline data associated with each 
performance measure. The division, in consultation with the committee and the agency, shall re- 
view the proposed changes, make necessary revisions and issue. its approval or disapproval within 
thirty days of receipt. The division shall send a copy of its approval or disapproval to the committee. 


History: Laws 1999, ch. 5, § 5; 1999, ch. 15, § 5; 2004, submit a performance-based budget request in the subse- 
ch, 39, § 5. quent fiscal year", added "and the committee" after "the 

The 2004 amendment, effective June 19, 2004, in Sub- division", added "proposed changes to its current program 
section A, changed "June 1" to "July 15"; in Subsection B, . structure", and changed, "the approved list" to "its ap- 
changed "July 1" to "July 15", deleted "that is required to proval or disapproval". 


6-3A-6. Schedule for submission of performance-based program budget 
requests. 


No later than September 1 of each year, agencies shall submit performance-based program bud- 
get requests for the subsequent fiscal year to the division and to the committee. ) 


History: Laws 1999, ch. 5, § 6; 1999, ch. 15, § 6; 2004, . » The 2004 amendment, effective May-19, 2004, deleted 
ch. 39, § 6. the first sentence of Subsection A,:deleted obsolete lan- 
guage in Subsection A and deleted Subsection B. 


6-3A-7. Performance-based program budget requests. 


A... The division, in consultation with the committee, shall develop instructions for those agen- 
cies required to submit performance- based program budget requests. The instructions shall be 
sent to the agencies on or before June 15 of each year and shall be in addition to any other forms 
required by Section. 6-3-18 NMSA 1978: The instructions shall.require that eaeseperrse mga 
program budget requests contain the following: 

(1). asummary of each approved program, including a justification for the program; 

(2) for each approved program, an evaluation of the agency's progress in meeting the per- 
formance targets. The evaluation shall be developed as prescribed in the budget instructions; 

(3) for each approved program, the outputs, outcomes, baseline data, performance mea- 
sures and historic and proposed performance targets; , 

(4) ifa performance audit has been conducted on an approved program during either the 
present or any of the immediately preceding two fiscal years; any responses that the agency may 
have to the audit and any actions that the agency has taken as a result of the audit; 

(5) the results of the program inventory pursuant to Section 5 [6-3A-10 NMSA 1978] of 
this 2019 act and a summary of how the agency has prioritized evidence-based, research-based or 
promising sub-programs within its performance-based program budget request; and 

(6) any other information that the division believes may be useful to the division or the 
legislature in developing a budget for the agency. 

B. On or before September 1 of each year, each agency shall submit a performance- based j pro- 
gram budget request to the division and the committee in the form and manner prescribed in the 
budget instructions. Budget requests submitted pursuant to this section shall be in lieu of those 
required by Section 6-3-19 NMSA 1978. . 


History: Laws 1999, ch. 5, § 7; 1999, ch. 15, § 7; 2004, a summary of how the agency has prioritized evidence- 
ch, 39, § 7; 2019, ch. 28, § 8 based, research-based, or promising sub-programs within 
The. 2019 amendment, letting June 14, 2019, re- its performance-based program budget request; and 
quired that penformance. based program budget re- added a new Paragraph A(5) and redesignated former 
quests contain the results of the program inventory and Paragraph A(5) as Paragraph A(6), 
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The 2004 amendment, effective May 19, 2004, amended Subsection B to change "required to" 'to "shall" 
amended Subsection A to change July 1 to June 15 and and to delete "shall submit the request". 
to change in Paragraph (3) "standards" to "targets" and r : 


6- SA-8, Performance-based program budgets. 


A, For each agency, ne governor' 8 proposed budget submitted pursuant to Section 6 3-21 
NMSA._1978 and the committee's. budget recommendation pursuant to Section 2-5-4 NMSA 1978 
shall contain: 

(1) a budget recommendation for each approved program; 

(2) asummary, including the outputs and outcomes, of each approved program; 

(3) performance measures and performance targets for each approved. program; 

(4) an evaluation of the performance of each approved program, 

(5) the amount of the budget recommendation that is intended for evidence- based, 
research-based and promising sub-programs; and 

_(6)* any other criteria deemed relevant by the governor or rthe committee. 

3. For each agency, the governor's proposed budget submitted pursuant to Section 6-3-21 
NMSA 1978 and the committee's. budget. recommendation pursuant to Section 2-5-4 NMSA 1978 
may contain recommendations regarding incentives or disincentives for agency performance and 
implementation of evidence-based, research-based or promising sub-programs. Incentives or disin- 
centives may apply to all or’ part of an agency and may apply to any or all of an agency's approved 
programs. | 

C. Pursuant to Section 6-3-7 NMSA 1978, the division shall prescribe forms and approve oper- 
ating budgets for agencies funded by performance-based: program budgets; however, the division 
shall not take any action that hinders an agency from operating under a performance-based ap- 
propriation or that is otherwise ‘inconsistent ‘with the purposes of the Accountability in Govern- 
ment Act. Notwithstanding the provisions of Sections 6-3-23 through 6-3-25 NMSA 1978, and ab- 
sent specific authorization in the general appropriation act or other act of the legislature, no funds 
may be transferred either into or out of a performance-based program budget. 

D. Each agency shall develop, in consultation with the division, a plan for monitoring and re- 
viewing the agency's programs to ensure that performance data are maintained and supported by 
agency records. 


History: Laws 1999, ch. 5, § 8: 1999, by 15, § 8; 2004, The 2004 amendment;: effective May 19, 2004, 
ch, 39, § 8; 2019, ch. 23, § 4. amended Subsection A to delete "required to submit 

The 2019 amendment, effective Sings 14, 2019, pro- a performance-based program budget request" and. to 
vided that for each agency, the governor's proposed bud- change in Paragraph (3) "standards" to "targets", amended 
get shall identify the amount of funding-that is intended Subsection B to delete "required to submit a performance- 
for evidence-based, research-based. and promising sub- based program budget request" and amended Subsection 
programs; added a new Paragraph A(5) and redesignated D to delete before "agency" "No later than July 1 of the 
former Paragraph A(5) as Paragraph A(6);, and in Subsec- year; in which.a state agency begins operating under a 
tion B, after "agency performance", added"and implemen- performance-based ip i budget, the" and to insert in 


tation of evidence-based, research-based or promising its place "Hach", 
sub-programs", scl os 


6-3A-9. Quarterly reporting. 


A. The division, in consultation with the committee, shall select agencies and specify perfor- 
mance measures for those agencies that shall be reported on a quarterly basis. 

B. Quarterly reports shall compare actual performance for the report period with targeted 
performance and shall be filed with the division and committee within thirty days of the end ofa 
reporting period. 


History: Laws 2004, ch. 39, § 9. y IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 39 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N,M. Const., art. 
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6-3A-10. Program inventory. 


The division and the committee shall approve a list of programs to inventory on or before 
June 15 of each year. The division shall send to each agency required to submit a performance- 
based program budget request a notification identifying the programs that have been selected for 
the inventory. The notification shall set forth the process for saan and submitting the pro- 
gram inventory and shall direct each agency to: 


A. identify each sub-program as evidence-based, research-based, piomising or lacking evidence 


of effectiveness; and 


B. compile an inventory that includes for each sub-program: 
(1) the goals and objectives of the sub-program; 
(2) . current and historical budget and spending Re 


(3) the target population to be served; 


(4) the number of persons served annually; 
(5) any outcome data that demonstrate efficiency and effectiveness; 


o 


(6) any data demonstrating that the sub-program has proven cost beneficial in New Mex- 
ico or that the sub-program is likely to be cost beneficial in New Mexico; and 
(7) the results of any evaluations or audits of the sub-program. - 


History: Laws 2019, ch, 28, § 5. 
Effective dates. — Laws 2019, ch. 28.contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


ARTICLE 4 


State Funds and Capital Programs 


-4- ce Capital programs; preparation; dation 

-4-2, General fund created. 

-4-2.1. General fund operating reserve created; autho- 

rizing expenditures. 

-2.2, General fund tax stabilization reserve. 

-2.3. Appropriation contingency fund. 

-2.4. Repealed. 

-2.5. New Mexico recovery and reinvestment fand? 

-3, State revenue-sharing trust fund created. 

-4, Transfers between general fund reserves. 

-5. Repealed. 

-6. Expenditures authorized to maintain cash flow. 

-7. Computer systems enhancement fund; created. 

-8. Repealed. 

-9. Tobacco settlement permanent fund; investment; 

distribution. 
-10. Tobacco settlement program fund created; pur- 
se. 

6-4-11. Tobacco settlement distributions to state; trans- 
fer to tobacco settlement permanent fund, 

2. Definitions. 

3, Requirements. (Contingent repeal.) 

-13.1. Severability. 

4, Short title. 


DAUXDRAYRPARARAAHW | DH 
ee AKA RAR ARR RRR 


for) 
1 


Sec. 

6-4-15. Findings and purpose. 

6-4-16. Definitions, 

6-4-17. Certification by tobacco product manufacturer. 

6-4-18. Directory of tobacco product manufacturers and 
cigarette brands. 

6-4-18.1. Bond requirements for newly qualified and el- 
evated risk nonparticipating manufacturers. 

6-4-19. Maintenance of directory; notice. 

6-4-20. Agent for service of process. 

6-4-20:1, Joint and several liability. 

6-4-21. Reporting of information; escrow installments. 

6-4-22. Penalties and other remedies. 

6-4-23, General provisions. 

6-4-24. Construction of act. 

6-4-24. 1, Attorney general authority; a and fp gin 
gation, 

6-4-24.2. Presumption. 

6-4-25. Gasoline and home heating relief fund; created. 

6-4-26. Governor's contingency fund; created; purpose; 
audits. 

6-4-27, Excess extraction taxes suspense fund; transfer 
of excess oil and gas emergency school tax 
revenue; tax stabilization reserve; early 
childhood education and care fund. 


6-4-1. Capital programs; preparation; duties. 


A. The department of finance and administration and the general services department shall 
jointly prepare, amend and maintain a four-year program of major state capital improvement 
projects recommended to be undertaken by the state or to be undertaken with state aid or under 
state regulation. The program shall classify projects with respect to urgency and need for realiza- 
tion, and it shall recommend a time sequence for construction. The program shall also contain 
the contract price or estimated cost of each project and it shall indicate probable operating and 
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6-4-2.2 


maintenance costs and probable revenues, if any, as well as existing sources of funds or the need 
for additional sources of funds for the construction and operation of each project. 

B. Heads of departments and other agencies of the state shall transmit to the department of 
finance and administration on July 1 of each year a statement of all capital projects proposed for 
the ensuing four years for review and recommendation to the governor with respect to inclusion in 


the capital program of the state. 


History: 1953 Comp., § 11-1-37; boddied by Laws 


1975, ch. 282, § 3; 1983, ch. 301, § 10. 


6-4-2. [General fund created. | 


Cross references. — For capital program fund, see 15- 
3B-16 NMSA 1978, 


There is td tel a fund to be titers as the ' eomenr fund" to which the state treasurer shall 
credit all revenues not otherwise allocated by law. Expenditures from this fund shall be made only 
in accordance with appropriations authorized by the legislature. 


History: 1953 Comp., § 11-2-3.1, enacted by Laws 
1957, ch, 7, § 1. 

Bracketed ‘material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the Short-Term Cash Man- 


which, by virtue of federal law, was really federal and not 


state money, to the general fund instead of to the voca- 
tional rehabilitation account was a clerical error which 
could be corrected’ without violation of N.M. Const., art. 
IV, § 30 or of this section. 1964 Op. Att'y Gen, No. 64-04, 


agement Act, see Chapter 6, Article 12A NMSA 1978. 
For distribution of vehicle fees, see 66-6-23 NMSA 1978. 


ANNOTATIONS 


Erroneous crediting of federal money to general 
fund may be corrected. — The crediting of $677.35, 


6-4-2.1. General fund operating reserve created; authorizing expenditures. 


A. ' There is‘hereby created within the general fund the "general fund operating reserve". Not- 
withstanding any other provision of law to the contrary, there shall be deposited to the general 
fund operating reserve cash balances in the fund existing pursuant to Laws 1966, Chapter 66, Sec- 
tion 16; Laws 1968, Chapter 71, Section 13; Laws 1970, Chapter 89, Section 4; Laws 1971, Chap- 
ter 327, Section 6; Laws 1972, Chapter 98, Section 6; Laws, 1973, Chapter 403, Section 6; Laws 
1974 (S.S.), Chapter 3, Section 6; Laws 1975 (S.S.), Chapter 17, Section 6; Laws 1976, Chapter 58, 
Section 7; Laws 1979, Chapter 404, Section 7; Laws 1981, Chapter 38, Section 7; Laws 1983, Chap- 
ter 46, Section 8; Laws 1984 (S.S.), Chapter 7,; Section 7; and Laws 1986, Chapter 116, Section 1. 

B. The general fund operating reserve may be expended only upon specific authorization by 
the legislature in an amount authorized by the legislature and only in the event general fund rev- 
enues and balances, including all other transfers to the general fund authorized by law, are insuf- 
Boren to meet the level of appropriations authorized. 


Laws 2007, ch. 100, § 1, effective June 15, 2007, provided 
for the closure of the department of finance and administra- 
tion revolving loan fund once all loans outstanding July 30, 
2007 have been paid, prohibited loans after June 30, 2007, 
and reverted the fund balance to the general fund. 


History: 1978 Comp., § 6-4-2.1, enacted by Laws 
1987, ch. 184, § 1. 

Compiler's notes. — All of the session laws referred 
to in the second sentence in Subsection A are uncodified 
provisions, relating mainly to fiscal matters. 


6-4-2.2. General fund tax stabilization reserve. 


A. The "tax stabilization reserve" is created within the state treasury as a reserve fund of the state. 
B. The tax stabilization reserve consists of money directed or appropriated to it by law and all 
income from investment of the reserve. The state investment officer, subject to the approval of the 
state investment council, shall invest money in the reserve: 
(1) in accordance with the prudent investor rule set forth in the Uniform Prudent Investor 
Act [45-7-601 to 45-7-612 NMSA 1978]; and 
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(2) in consultation with the state treasurer. 

C. The state investment:officer shall report.quarterly to she legislative Fidei’ chministise and 
the state investment council‘on the investments made pursuant to this section. Annually, a report 
shall be submitted no later than October 1 each year to'the legislative finance committee, the rev- 
enue stabilization and:tax policy committee and any other appropriate interim committees. 

D. Except as otherwise provided in Subsection E of this section and Subsection B of Section 
6-4-4 NMSA 1978, any balance of the tax stabilization reserve may be: 

(1) appropriated only by a two-thirds' majority vote:of both houses of the legislature fol- 
lowing receipt by the legislature of a declaration of the governor‘that such an appropriation is 
necessary for the public peace, health and safety; or 

(2) expended by the governor only: 

(a) pursuant to an appropriation made by a two-thirds' majority vote of both houses of 
the legislature specifying the:amount of the appropriation and the purpose of the expenditure; and 

(b) if the governor declares = the expenditure is necessary for the public apt 
health and safety. 

E. If general fund revenues, including all eens to the general fund authorized by law, are 
projected by the governor tobe insufficient either to meet the level of appropriations authorized by 
law from the general fund for the current fiscal year or to meet the level of appropriations recom- 
mended in. the budget and appropriations bill submitted in accordance with Section 6-3-21 NMSA 
1978 for the next fiscal year, the balance'in the tax stabilization reserve may be appropriated by 
the legislature up to the amount of the projected insufficiency for either or both fiscal years. 


History: 1978 Comp., § 6-4-2.2, enacted by Laws stabilization reserve", deleted "shall be those funds" and 
1987, ch. 264, § 3; 1987, ch. 347, § 3; 1989, ch. 324, § 1; added "consists of money",.after "directed", added "or ap- 
2002, ch. 109, § 1; 2019, ch. 188, § 1; 2020, ch. 34, § 1. propriated", after "by law and", deleted "such other funds 

The 2020 amendment, effective May 20, 2020, pro- as the legislature may appropriate from time to time to 
vided an exception to the appropriation requirements for the reserve" and added the remainder of the subsection; 
the tax stabilization reserve; and in Subsection D, added and added new Subsection C and redesignated former 
"and Subsection B of Section 6-4-4 NMSA 1978", - ° Subsections C and D as Subsections D-and E, respectively. 

The 2019 amendment, effective July 1, 2019, trans- The 2002 amendment, effective May 15, 2002, added 
ferred the "tax stabilization reserve": from, the general Subsection:C(2) and substituted "6-38-21" for "6-3-11,1" in 
fund to the state treasury; in Subsection A, after the sub- Subsection D. 
section designation, deleted "There is created within the The 1989 amendment, effective April rc 1989, in Sub- 
general fund *the ‘tax stabilization reserve" and added section A, deleted "hereby" preceding "created" and, in 
"The ‘tax stabilization reserve’ is created within the Subséction B, deleted the former second sentence which 
‘state treasury as avreserve fund of the state."; in Subsec- read "Earnings on balances in the tax stabilization. re- 
tion B, after "The", deleted "balance of the", after "tax serve are appropriated to the tax stabilization reserve". 


6-4-2.3. Appropriation contingency fund. 

There is created within the general fund the ‘appropriation. contingency, fund". | 

» A, The appropriation contingency fund may be expended only upon specific. ARR aba by 

the legislature or as provided in Sections 6-7-1 through 6-7-3 NMSA 1978 in the event there is no 
surplus of unappropriated money in the general fund and in the amount authorized by the legis- 
lature. 

B.. Notwithstanding Section 6-4-4 NMSA 1978, for the seventy-ninth fiscal year, if ther revenues 
of the general fund exceed the total appropriations from the general fund, the excess revenue shall 
be transferred to the appropriation contingency fund. 

C. Five million dollars ($5,000,000) is transferred from the operating reserve fund to the public 
school state-support reserve fund in the eightieth fiscal year. 

D. If revenues and transfers to the general fund, excluding transfers to'the operating re- 
serve, appropriation contingency fund and public school state-support reserve, as of the end of the 
seventy-ninth fiscal year, are not sufficient to meet appropriations, the governor, with state board 
of finance approval, may transfer at the end of that year the amount necessary to meet the year's 
obligations from the unencumbered balance remaining in the general fund operating reserve in a 
total not to exceed sixty million dollars ($60,000,000). 


History: Laws 1991, ch. 10, § 7. 
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6-4-2.4. Repealed. 


Repeals. — Laws 2000, ch. 27, § 7, repealed 6-4-2.4 account, effective March 6, 2000. For provisions of former 
NMSA 1978, as enacted by Laws 1996 (1st S.S.), ch. 3, section, see the 1999 NMSA 1978 on NMOneSource.com. 
§ 1, relating to the creation and use of the risk reserve 


6-4-2.5. New Mexico recovery and reinvestment fund. 


A. The legislature finds that: 

(1). the state is not eligible for an increase to the federal medical assistance percentage 
provided in Subsection (b) or (c) of Section 5001 of the federal. American Recovery and Reinvest- 
ment Act of 2009 if any amounts attributable, directly or indirectly, to the increase are deposited 
or credited into any reserve or rainy day fund of the state; 

(2) in order to ensure compliance with this requirement, it is desirable ‘to Bat up a fund 
separate and apart from the state's general fund to capture unexpended fiscal year 2009, 2010 
or 2011 general fund appropriations attributable to an increase to the federal medical eaatinee 
percentage provided in Subsection (b) or (c) of Section 5001 of the federal American Recovery and 
Reinvestment Act of 2009; 7 

(3) the separate fund will also enable the state to clearly account to the federal govern- 
ment regarding earnings and expenditures on unexpended fiscal year 2009, 2010 or 2011 general 
fund appropriations attributable to an increase to the federal medical assistance percentage pro- 
vided in Subsection (b) or (c) of Section 5001 of the federal American Recovery and Reinvestment 
Act of 2009; and 

(4) in the period of time during which the fund will be available for expenditure, the fund 
will be used to stabilize the state's budget in the event of revenue shortfalls and to fund the state's 
share of the medicaid program, thereby preserving jobs and minimizing reductions in essential 
services, both of which are stated purposes of the federal American Recovery and Reinvestment 
Act of 2009. a 

B. The "New Mexico recovery and reinvestment fund" is created in the state treasury. The 
fund shall consist of money that is credited to the fund pursuant to Subsection C of this section, 
reversions to the fund of the unexpended balances of appropriations from the fund, appropria- 
tions made to the fund and investment income credited to the fund. Money in the fund shall not 
revert to any other state fund at the end of any fiscal year and shall not be expended for any 
purpose except as provided in this section. Income from investment of the fund shall be credited 
to the fund. 

C. Notwithstanding the reversion provisions of general appropriation acts or other laws, at 
the end of fiscal year 2009, fiscal year 2010 and fiscal year 2011, the unexpended balance of a 
general fund appropriation shall be credited to the New Mexico recovery and reinvestment fund 
if the secretary of finance and administration, in consultation with the director of the legislative 
finance committee, determines that the unexpended balance is attributable to an increase in the 
federal medical assistance percentage provided in Subsection (b) or (c) of Section 5001 of the fed- 
eral American Recovery and Reinvestment Act of 2009. 

D. If revenue and transfers to the general fund at the end of fiscal year 2009, 2010 or 2011 
are not sufficient to meet general fund appropriations, the governor, with state board of finance 
approval, may transfer to the general fund from the unappropriated balance of the New Mexico 
recovery and reinvestment fund an amount up to the amount of the insufficiency. 

E. Except as provided in Subsection D of this section, the New Mexico recovery and reinvest- 
ment fund may be appropriated by the legislature solely for ‘medicaid expenses in fiscal year 
2010, fiscal year 2011 and the first quarter of fiscal year 2012; provided that any balance of an 
appropriation from the fund not expended within the period provided in the appropriation shall 
revert to the fund. 

F. The unexpended balance of the New Mexico recovery and reinvestment fund as of Septem- 
ber 30, 2011 shall be returned to the federal government, unless federal law or regulation provides 
for a different disposition. 
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History: Laws 2009, ch. 126, § 1; 2010, ch. 61, § 1. 
The 2010 amendment, effective March 8, 2010, in 


Subsection A(2), after "fiscal year 2009", added "2010 or 


2011"; in Subsection A(8), after."fiscal.year 2009", added 
"2010 or 2011"; and in Subsection C, after "fiscal year 
2009", added "fiscal year 2010 and fiscal year 2011". 


6-4-3. State revenue-sharing trust fund created. 


A. The "state revenue-sharing trust fund" is created. There shall be deposited in the state 
revenue-sharing trust fund all money allotted to the state government pursuant to the nists and 
Local Fiscal Assistance Act of 1972 as may be amended from time to time. 

B. Money deposited in the fund shall be expended only upon-appropriation by the iebfdlature 
and shall be disbursed upon vouchers signed by the secretary of finance and administration. 


History: 1953 Comp., § 11-3-7, enacted by Laws 
1973, ch. 296, § 1; 1977, ch. 247, § 122. 


Compiler's notes. — The State and Local Fiscal As- 
sistance Act of 1972 appeared as 31 U.S.C. § 1221 et seq,, 
before being repealed in 1986. 


6-4-4, Transfers between general fund reserves. 


A. For the seventy-seventh and subsequent fiscal years, if the revenues of the general fund 
exceed the total of appropriations from the general fund, the excess revenue shall be transferred 
to the general fund operating reserve; provided that if the sum of the excess revenue plus the bal- 
ance in the general fund operating reserve prior to the transfer is greater than eight percent of 
the aggregate recurring appropriations from the general fund for the previous fiscal year, then an 
amount equal to the smaller of either the amount of the excess revenue or the difference between 
the sum and eight percent of the aggregate recurring appropriations from the general fund for the 
previous fiscal year shall be transferred to the tax stabilization reserve. 

B. Ifthe balance in the general fund operating reserve as of the end of a fiscal year is less than one 
percent of aggregate general fund appropriations for that fiscal year, as determined by the department 
of finance and administration, then an amount equal to the smaller of either one percent of aggregate 
general fund appropriations for that fiscal year or the amount necessary to bring the balance of the 
general fund operating reserve to oné percent of aggregate general fund appropriations for that fiscal 
year shall be transferred from thé tax stabilization reserve to the general fund operating reserve. - 


-. History: 1978 Comp,, § 6-4-4, enacted by Laws 1987, 
ch. 347, § 4; 1989, ch. 71, § 1; 2017 (1st S.S.), ch. 3, § 1; 
2020, ch. 34, § 2. 

The 2020 amendment, effective May 20, 2020, pro- 
vided for the transfer of a portion of the balance in the 


tax stabilization reserve if the balance in the general fund © 


operating reserve is less than one percent of aggregate 
appropriations; in the section heading, deleted '"Reserva- 


tion of excess" and added "Transfers between", and after’ 
"general fund", deleted "revenues" and added "reserves"; » 


~ added subsection designation "A.", and before each occur- 


rence of "operating reserve", added "general fund"; and 
added Subsection B. 
The 2017 (ist S.S.) amendment, effective July 1, 


2018, eliminated the transfer of funds to the taxpayers 


dividend fund; in the catchline, deleted "appropriation to 
taxpayers dividend fund’, and after. "transferred to the 
tax stabilization reserve", deleted the remainder of the 


' gection, which related to certain ‘transfers of excess funds 


to the taxpayers dividend fund. 


6-4-5, Repealed. 


Repeals. — Laws 2017 (1st S.S.), ch. 3, § 23 repealed 
6-4-5 NMSA 1978, as enacted by Laws 1987, ch, 847, § 5, 
relating to taxpayers dividend fund, creation and purpose, 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


6-4-6. Expenditures authorized to,maintain cash flow. 


For cash flow purposes all amounts that have been appropriated for general government pur- 
poses may be used to pay current expenses and obligations of state government regardless ‘of the 
specific fund or account to which the accounting records of the state government may show those 
funds or accounts allocated or appropriated. Nothing in this section authorizes: 

A. the payment of expenses or obligations of state government from any fund or account un- 
less it may reasonably be expected that at the end of the fiscal year the balances in that fund or 
account will be fully restored; or 
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-/B.. the transfer or use of the following amounts to pay current expenses or obligations of state 
gomen faiaist unless there is a specific authorization for such a transfer or peer in a current law 


other than this section: 


(1) revenues deposited for credit to any permanent fund; | 
(2) revenues deposited and pledged for the payment of principal and interest on any evi- 


dence of indebtedness of the state; 


(3) federal revenues deposited for payment: fora Sobaitin program; hind 
(4) any income from the permanent fund or from any other fund if the’ etporidiiing or 
transfer of that income would violate a’ jpsnmeatron enabling act oritrust provision. 


History: Laws 1991, in “182; § 1. ; 


6-4-7, Computer systems enhancement fund; created. 


There is created in the state treasury the "computer systems enhancement fund", The state trea- 
surer shall deposit in the fund all amounts appropriated to the fund. The department of finance and 
administration shall administer the fund for the purpose of enhancing computer programs and sys- 
tems and providing personnel support for those systems. The department is authorized to transfer any 
necessary federal or other state funds to serve as matching funds to carry out the purposes of the fund. 


History: Laws 1992, ch, 112, § 2, 
ANNOTATIONS 


Fund transfers valid. — The fees assessed against 


employers and employees and paid into the workers' com- 
pensation administration fund may be diverted to another 


6-4-8. Repealed. 


Repeals. — Laws 2007, ch. 190, §2, repealed 6-4-8 
NMSA 1978, as enacted by Laws 1993, ch. 65, § 20, re- 
lating to DWI program fund, effective June 15, 2007. For 


fund, like the computer systems enhancement fund, even 
though the other purposes are not specified in the statute 
creating the workers’ compensation administration fund. 
The general rule permits the transfer to.the different fund 
or purpose as long as the money remains subject to legis- 
lative control. 1994 Op. Att'y Gen. No. 94-05. 


. Compiler's notes. — Laws 2007, ch. 190, § 1, effective 
June 15, 2007, appropriated the balance of the DWI pro- 
gram fund as of July 1, 2007 to the department of finance 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


and administration for expenditure in fiscal years 2008 
and 2009 for enforcement of laws related to driving while 
intoxicated and a study of DWI-drug courts. 


6-4-9. Tobacco settlement permanent fund; investment; distribution. | 


A. The "tobacco settlement permanent fund" is created in the state treasury. The fund shall 
consist of money distributed to the state pursuant to the master. settlement. agreement entered 
into between tobacco product manufacturers and various states, including New Mexico, and ex- 
ecuted November 23, 1998 or any money released to the state from a qualified escrow fund or 
otherwise paid to the state as authorized by Section 6-4-13 NMSA 1978, enacted pursuant to the 
master settlement agreement or as otherwise authorized by law. Money in the fund shall be in- 
vested by the state investment officer in accordance with the limitations in Article 12, Section 7 of 
the constitution of New Mexico. Income from investment of the fund shall be credited to the fund, 
Money in the fund shall not be expended for any purpose, except as provided in this section. 

B. In fiscal year 2007 and in each fiscal year thereafter, an annual distribution’shall be made 
from the, tobacco settlement permanent fund to the tobacco settlement program fund of an,amount 
equal to fifty percent of the total amount of money distributed to the tobacco settlement perma- 
nent fund in that fiscal year until that amount is less than an‘amount equal to four and seven- 
tenths, percent. of the average.of the year-end market values of the tobacco settlement permanent 
fund for the immediately preceding five calendar years. Thereafter, the amount of the annual 
distribution shall be four and seven-tenths percent of the average of the year-end market values of 
the tobacco settlement permanent fund for the immediately preceding five calendar years. In the 
event that’ the actual amount distributed to the tobacco settlement program fund in a fiscal year is 
insufficient to meet appropriations from that fund for that fiscal year, the secretary of finance and 
administration shall proportionately reduce each appropriation accordingly. 
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C. In addition to the distribution made pursuant to Subsection B of this section, in fiscal years 
2009 through 2013, 2016, 2018 and 2022, the remaining fifty percent of the total amount of money 
distributed to the tobacco settlement permanent fund in that fiscal year shall be distributed from 
the tobacco settlement permanent fund to the tobacco settlement program fund. 

D. ‘In addition to the distribution made pursuant to Subsections B and E of this section, in fis- 
cal year 2014, twenty-five percent of the total amount of money distributed pursuant tothe master 
settlement agreement to the tobacco settlement permanent fund in that fiscal year shall be dis- 
tributed from the tobacco settlement permanent fund to the lottery tuition fund. 

E. In addition to the distribution made pursuant to Subsections B and D of this section, in fis- 
cal year 2014, twenty-five percent of the total amount of money distributed to the tobacco settle- 
ment permanent fund in that fiscal year shall be distributed from the tobacco settlement perma- 
nent fund to the tobacco settlement program fund for appropriation for direct services provided 
by early childhood care and education programs administered by the children, youth and families 
department. 

F. The tobacco settlement permanent fund is a reserve fund of the state. Money in the tobacco 
settlement permanent fund may be expended: | 

(1) in the event that general fund balances, including all authorized revenues and 
transfers to the general fund and balances in the general fund operating reserve, the appro- 
priation contingency fund and the tax stabilization reserve, will not meet the level of appro- 
priations authorized from the general fund for a fiscal year. In that event, in order to avoid an 
unconstitutional deficit, the legislature may authorize a transfer from the tobacco settlement 
permanent fund to the general fund but only in an amount necessary to meet general How ap- 
propriations; or 

(2) as provided in Laws 2016 (2nd S.S.), Chapter 4, Section 2 and in Laws 2017, Chapter 2; 
Section 7. 


History: Laws 1999, ch. 207, § 1; 2000 (2nd S.S.), ch. distributed to the tobacco settlement program fund; and 
9, § 1; 2003, ch. 312, § 1; 2009, ch. 3, § 5; 2010, ch. 49, in Subsection C, after "2018", added "and 2022", 
§ 1; 2011, ch. 3, § 1; 2011, ch. 167, § 1; 2013, ch. 228, § 1; 2017 Amendments, — Laws 2017, ch. 80, § 1, effec- 
2015, ch. 36, § 1; 2016 (2nd S.S.), ch. 4, § 1; 2017, ch. 2, tive June 16, 2017, authorized a 2018 distribution from 
§ 6; 2017, ch. 80, § 1; 2021, ch. 60, § 1. the tobacco settlement permanent fund to the tobacco 
Compiler’s notes, — The reference to "Laws 2016 settlement program fund, and made technical changes; 
(2nd S.S.), Chapter 4, Section 2" in Paragraph F(2) pro- in Subsection C, after "2013", deleted "and", and after 
_vided that the governor, with state board of finance ap- "2016", added "and 2018"; and in Subsection F, in Para- 
proval, may transfer from the tobacco settlement perma- graph F(2), after "as provided in", added "Laws 2016 
nent fund: (2nd S.S.), Chapter 4", and after "Section 2", deleted "of 
A. to the fiscal year 2016 appropriation account of the this 2016 act". 
general fund, the amount necessary to meet the appropri- Laws 2017, ch. 2, § 6, effective June 16, 2017, amended 
ations authorized by law from the general fund for fiscal the language to reflect transfers from the tobacco settle- 
year 2016, but not exceeding two hundred nineteen mil- ment permanent fund to the general fund in 2016 and 
lion four hundred thousand dollars ($219,400,000); and 2017, and made technical changes; in Subsection A, after 
B, to the fiscal year 2017 appropriation account of the "paid to the state as authorized by", deleted "Sections 6- 
general fund, the amount necessary to meet the appropri- 4-12 and" and added "Section"; in Paragraph F(2), after 
ations authorized by law from the general fund for fiscal - "as provided in", added "Laws 2016 (2nd S.S.), Chapter 4", 
year 2017, but not exceeding two hundred nineteen mil- and after "Section 2", deleted "of this 2016 act" and added 
lion four hundred thousand dollars ($219,400,000) less "and in Section 7 of this 2017 act". 
the amount transferred pursuant to Subsection A of this The 2016 (2nd S.S.) amendment, effective January 4, 
section. 2017, authorized the transfer of funds from the tobacco 
The reference to: re 2017, Chapter 2, Section 7" in settlement permanent fund to the appropriation account 
Paragraph F(2), provided that. the governor, with state of the general fund to meet the appropriations authorized 
board of finance approval, may, in addition to the transfer by law for fiscal years 2016 and 2017; in Subsection F, af- 
authorized by Laws 2016 (2nd S.S.), Chapter 4, Section 2, ter "tobacco settlement permanent fund", deleted "shall 
transfer from the tobacco settlement permanent fund be considered" and added "is" » after " reserve fund of the 
to the operating reserve account of the general fund an state", deleted "and, as a reserve", after the first sentence, 
amount up to the amount remaining in the fund, less the added “Money 1 in the tobacco settlement permanent fund", 
total amount appropriated in Section 4 of the General Ap- after "may be expended", added the paragraph designa- 
propriation Act of 2016 from the tobacco settlement pro- tion "(1)"; and added new Paragraph F(2). 
gram fund, as necessary to meet the appropriations au- The 2015 amendment, effective July 1, 2015, soiced 
thorized by law from the general fund for fiscal year 2017. the legislature with authority to distribute fifty percent 
The 2021 amendment, effective June 18, 2021, re- of the total amount of money distributed to the tobacco 
quired the remaining fifty percent of distributions to the settlement permanent fund in 2016 to be distributed from 
tobacco settlement permanent fund for fiscal year 2022 be the tobacco settlement permanent fund to the tobacco 
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settlement program fund; and in Subsection. C, after The 2003 amendment, effective June 20, 2003, sub- 
"2013", added "and 2016". stituted "except as provided in this section" for "but an 
The 2013 amendment, effective July 1, 2013, increased annual distribution shall be made to the tobacco settle- 
distributions to the lottery tuition fund; made a distribution ment program fund in accordance with Subsection B of 
from the tobacco settlement permanent fund to the lottery this section" at the end of Subsection A; deleted "On July 1 
tuition fund; made a distribution from the tobacco settle- of fiscal year 2001 and on July 1 of" at the beginning of 
ment permanent fund to the tobacco settlement program former Subsection B; added present Subsection B; added 
fund for appropriation for early childhood care and educa- the Subsection C designation and in present Subsection C, 
tion programs administered by the children, youth and fam- added "In fiscal year 2007 and in" at the beginning, sub- 
ilies department; in Subsection A, in the second sentence, stituted "that" for "the immediately preceding" following 
after "master settlement agreement", added "or as other- "permanent fund in", added the last.sentence; and added 
wise authorized by law"; deleted former Subsection B, which Subsection D. 
made a distribution from the tobacco settlement permanent The 2000 amendment, effective April 12, 2000, in- 
fund to the general fund; and added Subsections D and E. - serted "distribution" in the section heading; in Subsection 
The 2010 amendment, effective May 19, 2010, in Sub- A, inserted "any money released to the state", substituted 
section D, after "fiscal year 2009", deleted "and in" and "or otherwise paid the state as authorized by the model 
after "fiscal year 2010", added "and fiscal year 2011". statute, Sections 6-4-12 and 6-4-1383 NMSA 1978" for "au- 
The 2009° amendment, hes pneee 6, 2009, thorized by a qualifying state statute", inserted "Income 
added Subsection D.: from investment of the fund shall be credited to the fund", 


and rewrote the last sentence; and added Subsection B, 


6-4-10. Tobacco settlement program fund created; purpose. 


A. The "tobacco settlement program fund" is created in the state treasury and shall consist of 
distributions made-to the fund from the tobacco settlement permanent fund. Income from invest- 
ment of the tobacco settlement program fund shall be credited to the fund. Beginning in fiscal year 
2002, money in the tobacco settlement program fund may be appropriated by the legislature for 
any of the purposes specified in Subsection B of this section and after receiving the recommenda- 
tions of the tobacco settlement revenue oversight committee. Balances in the tobacco settlement 
program fund at the end of any fiscal year shall remain in the fund. 

B. Money may be appropriated from the tobacco settlement program fund for health and edi 
cational purposes, including: 

(1) support of additional public school programs, including: extracurricular and after- 
school programs designed to involve students in athletic, academic, musical, cultural, civic, men- 
toring and similar types of activities; 

(2) any health or health care program or service for prevention or treatment t of disease or 
illness; 

(3) basic and applied rasearoh conducted by Higher ATR institutions or stats agen- 
cies addressing the impact of smoking or other behavior on health and disease; 

(4) public health programs and needs; and 

(5) tobacco use cessation and prevention ag eaten including statewide public informa- 
tion, oie and media coe eee 


History: Laws 1999, ch. 207, § 2; 2000 (2nd §8.S.), ch. and in the beginning of Subsections A and.B; in Subsec- 


9, § 2. tion A, substituted "distributions" for "appropriations", 
Repeals. — Laws 2009, ch. 3, § 12 repealed Laws 2008, added the second sentence, ,inserted "Beginning in fiscal 
ch, 50, § 1, relating to tobacco settlement program fund year 2002" and "and after receiving the recommendations 
appropriations, effective February 6, 2009. of the tobacco settlement revenue oversight committee" in 
The 2000 amendment, effective April 12, 2000, the third sentence and added the fourth sentence; and in- 
changed the "tobacco settlement income fund" to the "to- serted "statewide" in Subsection B(5). 


bacco settlement program fund" in the section heading 


6-4-11. Tobacco settlement distributions to state; transfer to tobacco 
settlement permanent fund. 


The state treasurer shall deposit in the tobacco settlement permanent fund all amounts distrib- 
uted to the state pursuant to the master settlement agreement entered into between tobacco prod- 
uct manufacturers and various states, including New Mexico, and executed November 23, 1998 
or any money released to the state from a qualified escrow fund or otherwise paid to the state as 
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authorized under the model state statute, Sections 6-4-12 and 6-4-1383 NMSA 1978, enacted pursu- 
ant to the master settlement agreement. 


History: Laws 1999, ch. 207, § 832000 (and Ss. s, ), ch, and substituted’ "or otherwise paid to the state as autho- 


9, § 3. rized under the model state statute, Sections 6-4-12 and 
The 2000 amendment, effective April 12, 2000,. in- 6-4-1383 NMSA 1978" for Agate by a qualifying state 


serted "any money released to the state" preceding "1998" statute", 


6-4-12. Definitions. 


As used in Sections 6-4-12 and 6-4-1383 NMSA 1978: 

A. "adjusted for inflation" means increased in accordance with the formula for inflation adjust- 
ment set forth in Exhibit C to the master settlement agreement; 

B,.. "affiliate" means a person who directly or indirectly owns or controls, is owned, or controlled 
by, or is under common ownership or control with, another person. Solely for purposes of this defi- 
nition, the terms "owns", "is owned" and "ownership" mean ownership of an equity interest, or the 
equivalent thereof, of ten percent or more, and the term "person" means an individual, Feat 
ship, committee, association, corporation or any other organization or group of persons; 

C. "allocable share" means Allocable Share as that term is defined in a master settlement agree- 
ment; 

D. "cigarette" means any ebaRee that contains nicotine, is intannded to be ey or heated 
under ordinary conditions of use, and consists of or contains: 

(1) any roll of tobacco wrapped in paper or in any pibabakied BSG bese sett apaeds 

(2) tobacco, in any form, that is functional in the product, which, because of its appearance, 
the type of tobacco used in the filler, or its packaging and spr is likely to be offered to, or pur- 
chased by, consumers as a cigarette; or 

(3). any roll of tobacco: wrapped in any substahdd ooutntedee tobacco which; because of its 
appearance, the type of tobacco used in the filler, or its packaging and labeling, is likely to be of- 
fered to, or purchased by, consumers as a cigarette described in Paragraph (1) of this subsection. 
The term "cigarette" includes "roll-your-own" (i.e., any tobacco which, because of its appearance, 
type, packaging, or labeling is suitable for use and likely to be offered to, or purchased by, consum- 
ers as tobacco for making cigarettes). For purposes of this definition of "cigarette", 0:09 ounces of 
"roll-your-own" tobacco shall constitute one individual "cigarette"; 

EK. "master settlement agreement" means the settlement agreement (and related documents) en- 
tered into on November 23, 1998 by the state and leading United States tobacco product manufacturers; 

F. "qualified escrow fund" means an escrow arrangement with a federally or state chartered fi- 
nancial institution having no affiliation with any:tobacco product manufacturer and having assets 
of at least one billion dollars ($1,000,000,000) where such arrangement requires that such financial 
institution hold the escrowed funds' principal for the benefit of releasing parties and prohibits the 
tobacco product manufacturer placing the funds into escrow from using, accessing or directing the use 
of the funds' principal except as consistent with Subsection B of Section 6-4-13 NMSA 1978; 

G. "released claims" means Released Claims as that term is defined in the master settlement 
agreement, 

H. “releasing parties" means Rélsasinie Parties as that term is defined in the master settle- 
ment agreement; 

I. "tobacco product manufacturer" means an entity that after the dave of enactment of this act 
directly (and not exclusively through any affiliate): . 

(1) manufactures ‘cigarettes anywhere that such manufacturer intends to be sold in the 
United States, including cigarettes intended to’be’ sold in the United States through an importer 
(except where such importer is an original participating manufacturer (as that term is defined 
in the master settlement agreement) that will be responsible for the payments under the master 
settlement agreement ‘with’ respect to such cigarettes as a result of the provisions of subsection 
II(mm) of the master settlement agreement and that pays the taxes specified in subsection II(z) of 
the master settlement agreement, and provided that the manufacturer of such cigarettes does not 
market or advertise such cigarettes in the United States); 
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. (2) is the first purchaser anywhere for resale in the United States of cigarettes manufac- 
tured anywhere that the manufacturer does not intend to be sold in the United States; or 
(3) becomes a successor of an entity described in Paragraph (1) or (2) of this subsection. 

The term "tobacco product manufacturer" shall not include an affiliate of a tobacco product man- 
ufacturer unless such affiliate itself falls within Paragraph (1), (2) or (3) of this subsection; and 

J. “units sold" means the number of individual cigarettes sold in the state by the applicable to- 
bacco product manufacturer (whether directly or through a distributor, retailer or similar interme- 
diary or intermediaries) during the year in question, as measured by excise taxes collected, ounces 
of “roll-yourown) tobacco sold and sales of products bearing tax-exempt stamps on packs or "roll- 
your-own" tobacco containers. The secretary of taxation and revenue shall promulgate such rules 
as are necessary to ascertain the amount of state excise tax Bag on the cigarettes of such tobacco 
product manufacturer for each year. 


History: Laws 1999, ch. 208, § 1; 2009, ch. 197, § 1. collected", deleted "by the state on packs (or "roll-your- 


The 2009. amendment, effective July 1, 2009, changed own" tobacco containers) bearing the excise tax stamp of 
the reference of the act to Sections 6-4-12 and 6-4-13 the state" and added "ounces of "roll-your-own" tobacco 
NMSA 1978; in Subsection D(3), changed the reference sold and sales of products bearing tax-exempt stamps on 
from "clause (1) of this definition" to "Paragraph (1) of packs or "roll-your-own" tobacco containers". 


this subsection"; and in Subsection'J, after "excise taxes 


6-4-13. Requirements. (Contingent repeal.) 


A. Any tobacco product manufacturer selling cigarettes to consumers within the state (whether 
directly or through a distributor, retailer or similar intermediary or intermediaries) after the date 
of enactment of this act shall do one of the following: 

(1) become a participating manufacturer (as that term is defined in section IIGj) of the 
master settlement agreement) and generally perform its financial obligations under He master 
settlement agreement; or 

(2) placeintoa Aaalifd'e escrow fund by April 15 of the year following the year in n question 
the following amounts (as such amounts are adjusted for inflation): 

(a) 1999: $.0094241 per unit sold after the date of enactment of this act; 
(b) 2000: $.0104712 per unit sold; 

(c) for each of 2001 and 2002: $.0136125 per unit sold; 

(d) for each of 2003 through 2006: $.0167539 per unit sold; and 

(e) for each of 2007 and each year thereafter: $.0188482 per unit sold. 

B. A tobacco product manufacturer that places funds into escrow pursuant to Paragraph (2) of 
Subsection A of this section shall receive the interest or other appreciation on such funds as earned. 
Such funds themselves shall be released from escrow only under the following circumstances: 

(1) .to pay.a judgment or settlement on any released claim brought against such tobacco 
product manufacturer by the state or any releasing party located or residing in the state. Funds 
shall be released from escrow. under this paragraph: 

(a) inthe order in which they were placed into escrow; and 
(b) only to the extent and at the time necessary to make payments required under 
such judgment or settlement; 

(2) to the extent that a tobacco product manufacturer establishes that the amount it was 
required to place into escrow on account of units sold.in the state in a particular year was greater 
than the master settlement agreement payments, as determined pursuant to section IX(i) of that 
agreement, including after final determination of all adjustments, that such manufacturer would 
have been required to make an account of such units sold had it been a participating manufacturer, 
the excess shall be released from escrow and revert back to such tobacco product. manufacturer; or 

(3) to the extent not released from escrow under Paragraphs (1) or (2) of this subsection, 
funds shall be released from escrow and revert back to such tobacco product manufacturer twenty- 
five years after the date on which they were placed into escrow. 

C. Each tobacco product manufacturer that elects to place funds into escrow pursuant to Para- 
graph (2). of Subsection A of this section shall annually certify to the attorney general that it is in 
compliance with Paragraph (2) of Subsection A of this section and Subsection B of this section. The 
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attorney general may bring a civil action on behalf of the state against any tobacco product manu- 
facturer that fails to place into.escrow the funds required under Paragraph (2).of Subsection A of 
this section and Subsection B of this section, Any tobacco product manufacturer that fails in any 
year to place into escrow the funds required under ener (2) of Subsection A of this section 
and Subsection B of this section shall:  - 

(1) be required within fifteen days to place wach! funds into.escrow as shall ure it into com- 
pliance with Paragraph (2) of Subsection A of this section and Subsection B of this section. The court, 
upon a finding of a violation of Paragraph (2) of Subsection A of this section or Subsection B of this 
section, may impose a civil penalty to be paid’ to the state general fund in an amount not to exceed 
five percent of the amount, improperly withheld from escrow per day of the violation and in a total 
amount not to exceed one hundred percent of the original amount improperly withheld from escrow; 

(2) in the case of a knowing violation, be required within fifteen days to place such funds 
into escrow as shall bring it into compliance with Paragraph (2) of Subsection A of this section and 
Subsection B of this section. The court, upon a finding of a knowing violation of Paragraph (2) of 
Subsection A of this section or Subsection B of this section, may impose a civil penalty to be paid 
to the state general fund in an amount not to exceed fifteen percent of the amount improperly 
withheld from escrow per day of the violation and in a total amount not to exceed three husidred 
percent of the original amount improperly withheld from escrow; and 

(3) in the case of a second knowing violation, be prohibited from selling cigarettes to con- 
sumers within the state (whether directly or, through a distributor, retailer or similar intermedi- 
ary) for a period not to exceed two years. 

Each failure to make an annual deposit required under ereereDy (2) of Subsection A of this 
section shall constitute a separate violation. is ) 


History: Laws 1999, ch. 208, § 2; 2004, ch. 90, § 1. 4 payments, as determined pursuant: to section [X(i) of that 


Contingent repeal. — See 6- 4-13,1 NMSA 1978 for agreement, including after final determination of all adjust- 
the contingent repeal of Section 6-4-13B(2) NMSA 1978. ments, that such manufacturer would have been required to 


The 2004 amendment, effective May 19, 2004, amended make an account of such units sold", 
Paragraph (2) of Subsection B by deleting "in, a particular 
year was greater than the state's allocable share of the to- ANNOTATIONS 


tal payments that such manufacturer would have been re- A hiteation of diligent enforcement. — The Master 
quired to make in that year under the master settlement —' gettlement Agreement with tobacco products manufactur- 
agreement (as determined pursuant to section IX(i)(2) of the ers requires that the state submit the issue of its diligent 


master settlement agreement, and before any of the adjust- enforcement of its qualifying statute to arbitration before 
ments or offsets described in section IX(i)(3) of that agree- a single, Nettle atc anche panel, State of N.M. ex rel. 


ment other than the inflation adjustment)" and inserting in King v. Am. Tobacco Co., Inc., 2008-NMCA-142, 145 N.M. 
its place: "on account of units sold in the state in a particu- 134, 194 P3d 749. 


lar year was greater-than the master settlement agreement 


6-4-13.1. Severability. 


If the 2004 amendment to Paragraph (2) of Subsection B of Section 6-4-18 NMSA 1978 is held by 
a court of competent jurisdiction to be unconstitutional, then Paragraph (2) of Subsection B of Sec- 
tion 6-4-13 NMSA 1978 shall be deemed to be repealed in its entirety. If Subsection B of Section 6- 
4-13 NMSA 1978 is thereafter held by a court of competent jtirisdiction to be unconstitutional, 
then the 2004 amendment shall be deemed repealed and Paragraph (2) of Subsection B of Sec- 
tion 6-4-13 NMSA 1978 shall be restored as if no such amendment had been made. Neither a hold- 
ing of unconstitutionality nor the repeal of Paragraph (2) of Subsection B of Section 6-4-13 NMSA 
1978 shall affect, impair or invalidate any other portion of Sections 6-4-12 and 6-4-1383 NMSA 1978, 
or the application of such sections to any other person or circumstance, and such remaining por- 
tions of Sections 6-4-12 and 6-4-13 NMSA 1978 shall at all times continue in full force and effect. 


History: Laws 2004, ch. 90, § 2, IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 90 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. i + ll 


6-4-14. Short title. 
Sections 6-4-14 through 6-4-24 NMSA 1978 may be cited as the "Tobacco Escrow Fund Act". 
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History: Laws 2003, ch. 114, § 1; 2009, ch. 197, § 2. The 2009 amendment, effective July 1, 2009, changed 
the reference of the act to Sections 6-4-14 through 6-4-24 
NMSA 1978. 


6-4-15. Findings and purpose: 


The legislature finds that violations of Section 6-4-13 NMSA 1978 threaten the integrity of 
the master settlement agreement and that enacting procedural requirements will safeguard the 
agreement and aid i in its enforcement. 


History: Laws. 2003, ch. 114, § 2. Emergency clauses. — Laws, 2003, ch. 114, § 12 con- 
at tained an emergency clause and was approved April 2, 2003. 


6-4-16. Definitions. 


As used in the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]: 

A. "brand family" means all styles of cigarettes sold under the same trademark and differenti- 
ated from one another by means of additional modifiers such as "menthol", "lights", "kings" and 
"100s", and includes the use of a brand name, trademark, logo, symbol, motto, selling message, 
recognizable pattern of colors or other indicia similar to or identifiable with a previously known 
brand of cigarettes; 

B. "cigarette" means "cigarette" as donned in Subsection Dof Section 6-4-12 NMSA 1978; 

C. "department" means the taxation and revenue department; 

D. "directory" means a listing of tobacco product manufacturers and brand families that is de- 
veloped, maintained and published.by the attorney general; _ 

EK. "distributor" means a person required to affix stamps. on cigarette packages pursuant to 
Section 7-12-5 NMSA 1978 or required to pay excise tax imposed on cigarettes pursuant to Sec- 
tion 7-12A-3 NMSA 1978, "Distributor" does not include a retailer of cigarette packages upon 
which stamps were already affixed when the packages were received by that retailer; 

F. "master settlement agreement” means the settlement agreement and related documents 
entered into on November 23, 1998 by the state and leading United States tobacco product manu- 
facturers; 

G. "nonparticipating manufacturer" means a tobacco product manufacturer that is not a par- 
Hicipating manufacturer; 

H. "participating manufacturer" means a tobacco product manufacturer that is a "participat- 
ing manufacturer" as defined in Section II(j) of the master settlement agreement and subsequent 
amendments to that section; 

L "qualified escrow fund" means qualified escrow fund" as defined in Subsection F of Sec- 
tion 6-4-12 NMSA 1978; 

J. "secretary" means the secretary of taxation and revenue; 

K. "tobacco product manufacturer" means “tobacco product manufacturer" as defined in Sub- 
section I of Section 6-4-12 NMSA 1978; and 

L. "units sold" means "units sold" as defined in Subsection J of Section 6-4-12 NMSA 1978, 


a 
> 


pif Laws 2003, ch. 114, § 3. Emergency clauses. — Laws 2003, ch. 114, § 12 con- 
SDN ION i. tained an emergency clause and was approved April 2, 2003. 


6-4-17. Certification by tobacco product manufacturer. 


A.’ “No later than April 30 of each year, a tobacco product manufacturer whose cigarettes are 
sold i in this state, whether directly or through a distributor, retailer or similar intermediary, shall 
execute and deliver to the attorney general, in the manner and on the form prescribed by the at- 
torney general requesting such information as the attorney general deems reasonably necessary 
to make the determination required by Section 6-4-18 NMSA 197 8, a certification pursuant to this 
section. The certification shall: 
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(1) be made under penalty of perjury; 

(2) state that as of the date of the certification, the tobacco product manufacturer is either 
a participating or a nonparticipating manufacturer; and 

(3) include the information required pursuant to Subsection B or C of this section. 

B. In its certification, a participating manufacturer shall include a complete list of its brand 
families. 
C. In its certification, a nonparticipating manufacturer shall: 

(1) certify that it is registered to do business in the state or has appointed an agent for 
service of process and has provided written notice to the attorney general in accordance with Sec- 
tion 6-4-20 NMSA 1978; 

(2) certify that it is in full compliance with Section 6-4-1383 NMSA 1978, the Tobacco Escrow 
Fund Act [6-4-14 through 6-4-24 NMSA 1978] and any rules promulgated pursuant to that act, 
including all annual payments as may be required by the attorney general; 

(3) certify that it has established and maintains a qualified escrow fund governed by a 
qualified escrow agreement that has been reviewed and approved by the attorney general and 
provide: 

(a) the name, address and yoo: number of the financial institution where the 
fund is established; 

(b) the account number of the fund and the subaccount number for the state; 

(c) the amounts placed in the fund for cigarettes sold in the state during the preced- 
ing calendar year, including the date and amount of each deposit and any other evidence or verifi- 
cation of the amounts as the attorney general deems necessary; and 

(d) the amount and date of each withdrawal or transfer of funds made at any time 
from the fund or from any other qualified escrow fund into which the nonparticipating manufac- 
turer has made escrow payments pursuant to Section 6-4-1383 NMSA 1978; and 

(4) include a complete list of its brand families and: ' 

(a) separately list the number of units sold in the state for each brand family during 
the preceding calendar year, indicating any brand family sold in the state during the preceding 
calendar year that is no longer being sold as of the date of certification; and 

(b) indicate all of its brand families that have been sold in the state at any time dur- 
ing the current calendar year, identifying by name and address any other manufacturer of the 
brand families in the preceding or current calendar year. 

D. In its certification, a nonparticipating manufacturer located outside of the United States 
shall also: 

(1) certify that it has provided a declaration, on a form prescribed by the attorney general, 
from each of its importers into the United States of any of its brand families to be sold in New 
Mexico that the importer accepts joint and several liability with the nonparticipating manufac- 
turer for all escrow deposits due in accordance with Section 6-4-13 NMSA 1978, for all penalties 
assessed in accordance with Section 6-4-1383 NMSA 1978 and for payment of all costs and attorney 
fees imposed in accordance with the Tobacco Escrow Fund Act or Section 6-4-13 NMSA 1978; and 

(2) certify that it has appointed a resident agent for service of process in New Mexico in 
accordance with Section 6-4-20 NMSA 1978. . 

E. A tobacco product manufacturer may not include a brand family in its certification unless: 

(1) in the case of a participating manufacturer, the participating manufacturer affirms 
that the brand family is to be deemed its cigarettes for purposes of calculating its payments under 
the master settlement agreement for the relevant year in the volume and shares determined pur- 
suant to the master settlement agreement; or 

(2) in the case of a nonparticipating manufacturer, the nonparticipating manufacturer af- 
firms that the brand family is to be deemed its cigarettes for purposes of Section 6-4-1383 NMSA 1978. 

F, A tobacco product manufacturer shall update the list of its brand families thirty days prior 
to any addition to or modification of its brand families by executing and delivering a supplemental 
certification to the attorney general. — 

G. A tobacco product manufacturer shall maintain all invoices and documentation of sales and 
other information relied upon for its certification to the attorney general for a period of five years, 
unless otherwise required by law to maintain them for a greater period of time. 
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H.. Nothing in this section shall limit or otherwise affect the state's right to maintain that a brand 
family constitutes cigarettes of a different tobacco product manufacturer for purposes of calculating 
payments under the master settlement agreement or for purposes of Section 6-4-13 NMSA 1978. 


_ History: Laws 2003, ch. 114, § 4; 2009, ch. 197, § 3. the attorney general deems reasonably necessary to make 
The 2009 amendment, effective July 1, 2009, after "at- the determination required by Section 6-4-18 NMSA 
torney general", added "requesting such information as 1978"; and added Subsection D. 


6-4-18. Directory of tobacco product manufacturers and cigarette brands. 


A, The attorney general shall develop, maintain and publish on its web site a directory listing 
all tobacco product manufacturers that have provided current, accurate and complete certifica- 
tions as required by the Tobacco: Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978] and all 
brand families that are listed in those certifications. The attorney general shall not include or 
retain in the directory a name or brand family if: 

(1) the participating manufacturer fails to provide the required certification or to make 
a payment calculated by an independent auditor to be due from it under the master settlement 
agreement except to the extent that it is disputing such payment; 

_. (2). the nonparticipating manufacturer fails to. provide the required val rae or the attor- 
ney general determines that its certification is not in compliance with Section 6- 4- 17 NMSA 1978; or 

(3) the attorney general concludes that: 

(a) all escrow payments required by Section 6-4-13 NMSA 1978 for any period for any 
brand family, whether or not listed by the nonparticipating manufacturer, have not been fully paid 
into a qualified escrow fund governed by a qualified escrow agreement that has been approved by 
the attorney general; 

(b). any outstanding final judgments, including interest thereon, for violations of Sec- 
tion 6-4-1383 NMSA 1978 have not been fully satisfied for the brand family or the nonparticipating 
manufacturer; 

(c) for a nonparticipating manufacturer or a tobacco product manufacturer that be- 
came a participating manufacturer after the master settlement agreement in New Mexico or in 
any other state, or any of its principals, the nonparticipating manufacturer or tobacco product 
manufacturer fails to provide reasonable assurance that it will comply with the requirements of 
the Tobacco Escrow Fund Act; or 

(d) the manufacturer has knowingly failed to disclose any material information re- 
quired or knowingly made any material false statement in the certification of any supporting 
information or documentation provided. | 

B. As used in this section, “reasonable assurances" means information and documentation es- 
tablishing to the satisfaction of the attorney general that a failure to pay in New Mexico or else- 
where was the result of a good faith dispute over the payment obligation. 

C. The attorney general shall update the directory as necessary by adding or removing a to- 
bacco product manufacturer or a brand family to keep the directory in conformity with the re- 
quirements of the Tobacco Escrow Fund Act. 

D. A distributor shall provide a current electronic mail address to the attorney general for the 
pumpase of receiving notifications as may be required pursuant to the Tobacco Escrow Fund Act. 


History; Laws 2003, ae 114, § 5; 2009, ch. 197, § 4. Paragraph (1) of Subsection A; added Subparagraphs (c) 
The 2009 amendment, effective ake 1, 2009, in Sub- and (d) of Paragraph (3) of Subsection A; and added Sub- 
section A, after "retain in the dictionary a", deleted " non- section B. 


SianiGe aaa manufacturer" and added 1 "name!, added 


6-4-18.1. Bond Ha SUB for newly qualified and elevated risk 
nonparticipating manufacturers. 


A. The attorney general may require a nonparticipating manufacturer to post a bond for 
the first three years of the manufacturer's listing in the directory or for a longer period if the 
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manufacturer has been determined to pose: an elevated risk for noncompliance with the Tobacco 
Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978].'The attorney general may consult with 
other states to determine the viability of a potential nonparticipating manufacturer and may im- 
pose additional requirements to protect state interests. 

B. » Notwithstanding any other provision of law, if'a nonparticipating manufacturer is to be 
listed in the directory, and if the attorney general reasonably determines that a nonparticipat- 
ing manufacturer that has filed a certification pursuant to Section 6-4-17 NMSA 1978 poses an 
elevated risk for noncompliance with the Tobacco Escrow Fund Act, the nonparticipating manufac- 
turer and any of its brand families shall not be included in the directory until the nonparticipat- 
ing manufacturer, or its United States importer that undertakes joint and several liability for the 
manufacturer's performance in-accordance with Section 6-4- 20 NMSA 1978, has posted bond in 
accordance with this section. 

C. The bond shall be’ posted by a corporate surety located within the United States in an 
amount equal to the greater of fifty thousand dollars ($50,000) or the amount of escrow the manu- 
facturer, in either its current or predecessor form, was required to deposit as a result of its previous 
calendar year sales in New Mexico: The bond shall be written in favor of the state of New Mexico 
and shall be conditioned on the performance by the nonparticipating manufacturer or its United 
States importer that undertakes joint and several liability for the manufacturer's performance in 
accordance with all of its obligations under'the Tobacco Escrow Fund Act or Section 6-4-1383 NMSA 
1978 during the year in which the certification is filed and the next succeeding calendar year. 

D. A nonparticipating manufacturer may be deemed to pose an elevated risk for noncompli- 
ance with this section or Section 6-4-1383 NMSA 1978 if: 

(1) ‘the nonparticipating manufacturer or any of its affiliates eh underpaid an escrow ob- 
ligation within the past three calendar years, unless: 
(a) the manufacturer did not make underpayment knowingly or recklessly and the 
manufacturer promptly cured the underpayment within one hundred eighty days of notice; or 
(b) the underpayment or lack of payment is the subject of a good faith dispute as docu- 
mented to the satisfaction of the attorney general and the underpayment is cured within one hun- 
dred eighty days of entry of a final order establishing the amount of the required escrow payment; 
(2) any state has removed the manufacturer or its brands or brand families or an affiliate 
‘or any of the affiliate's brands or brand families from the state's tobacco directory for noncompli- 
ance with the state law at any time within the past three calendar years; or 
(3) any state has litigation pending against, or an unsatisfied judgment against, the man- 
ufacturer or any of its affiliates for escrow or for penalties, costs or attorney fees related to non- 
compliance with the state escrow laws. 

EK. As used in this section, "newly qualified nonparticipabiie manufacturer" means a nonpar- 

ticipating manufacturer that has not previously been listed in the directory. 


History: 1978 Comp., § 6-4-18.1, as enacted by Effective dates. — Laws 2009, ch. 197, § 26 made 
Laws 2009, ch. 197, § 5. Laws 2009, ch. 197; § 5 effective July 1, 2009, 


6-4-19. Maintenance of directory; notice. 


A. Ifthe attorney general determines to remove from or to not include a BAG senidadt manu- 
facturer or brand family in the directory, the attorney general shall provide by email or other 
practicable means notice of the preliminary determination to the tobacco product manufacturer's 
registered agent for service of process in the state; provided, however, that if one of the bases of 
removal or non-inclusion in the directory is the failure to satisfy Section 7 [6-4-20 NMSA.1978] 
of the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978], the determination shall be 
final and no preliminary notice shall be necessary. The tobacco product manufacturer shall have 
ten business days from the date of the attorney general's notice of the preliminary determination 
to the registered agent for service of process in the state to establish, to the attorney general's sat- 
isfaction, compliance with Section 6-4-1383 NMSA 1978 and the Tobacco Escrow Fund Act. , 

B. Ifthe tobacco product manufacturer fails to establish said compliance within the ten-day 
period set forth above, the attorney general shall remove from or not include the tobacco product 
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manufacturer or brand family in the directory. The determination to remove from or to not include 
a tobacco product manufacturer or brand family in the directory may be appealed to the district 
court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 2008, ch. 114, § 6. Emergency clauses. — Laws 2008, ch. 114, § 12 con- 
tained an emergency clause and was approved April 2, 
2008. 


6-4-20. Agent for service of process. — 


A. Anonparticipating manufacturer not registered to do business in the state shall, as a condi- 
tion precedent to having its name or its brand families listed and retained in the directory, appoint 
and continually engage without interruption a registered agent in this state for service of process 
on whom all process and any action or proceeding arising out of the enforcement of the Tobacco Es- 
crow Fund Act [6-4-14 through 6-4-24 NMSA 1978] or Section 6-4-138 NMSA 1978 may be served. 
The nonparticipating manufacturer shall provide to the attorney general the name, address and 
telephone number of its agent for service of process and shall provide any other information relat- 
ing to its agent as may be requested by the attorney general. 

B. Anonparticipating manufacturer located outside of the United States shall, as an additional 
condition precedent to having its brand families listed or retained in the directory, cause each of its 
importers of any of its brand families to be sold in New Mexico to appoint, and continually engage 
without interruption, the services of an agent in the state in accordance with the provisions of this 
section. All obligations of a nonparticipating manufacturer imposed by this section with respect 
to appointment of its agent shall also apply to the importers with respect to appointment of their 
agents. 

C. Anonparticipating manufacturer shall provide written notice to the attorney general thirty 
calendar days prior to the termination of the authority of an agent appointed pursuant to Subsec- 
tions A and B of this section. No less than five calendar days prior to the termination of an exist- 
ing agent appointment, a nonparticipating manufacturer shall provide to the attorney general 
the name, address and telephone number of its newly appointed agent for service of process and 
shall provide any other information relating to the new appointment as may be requested by the 
attorney general. In the event an agent terminates an agency appointment, the nonparticipating 
manufacturer shall notify the attorney general of the termination within five calendar days and 
shall include proof to the satisfaction of the attorney general of the appointment of a new agent. 

D. Anonparticipating manufacturer whose products are sold in this state without appointing 
or designating an agent as required by this section shall be deemed to have appointed the secre- 
tary of state as agent and may be proceeded against in the courts of this state by service of process 
upon the secretary of state; provided that the appointment of the secretary of state as agent shall 
not satisfy any other requirement of the Tobacco Escrow Fund Act. 


History: Laws 2008, ch. 114, § 7; 2009, ch. 197, § 6. ». pursuant to" changed "Subsection A" to "Subsections A 
The 2009 amendment, effective July 1, 2009, added . andB". 
Subsection B; and in Subsection C, after "agent appointed 


6-4-20.1. Joint and several liability. 


For each nonparticipating manufacturer located outside the United States, each importer into 
the United States of the nonparticipating manufacturer's brand families that are sold in New 
Mexico shall bear joint and several liability with the nonparticipating manufacturer for deposit 
of all escrow amounts due under Section 6-4-18 NMSA 1978, payment of all penalties imposed in 
accordance with Section 6-4-1383 NMSA 1978 and payment of all costs and attorney fees imposed in 
accordance with the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]. 


History: 1978 Comp., § 6-4-20.1, as enacted by Effective dates. — Laws 2009, ch. 197, § 26 made 
Laws 2009, ch. 197, § 7. Laws 2009, ch. 197, § 7 effective July 1, 2009. 
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6-4-21. Reporting of information; escrow installments. 


A. A distributor shall submit to the department by the twenty-fifth day of each month a list, by 
brand family of the total number of cigarettes, or equivalent stick count in the case of roll-your-own, 
for which the distributor affixed tax stamps or otherwise paid the tax due during the previous calen- 
dar month, and any other information that the department or attorney general may require. A dis- 
tributor shall maintain and make available to the department and attorney general all invoices and 
documentation of sales of all nonparticipating manufacturer cigarettes and any other information 
relied upon in reporting to the department and attorney general for a period of five years. 

B. The department and attorney general shall share information received pursuant to the To- 
bacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978], and may share information with 
other federal, state or local agencies for purposes of enforcement of that act, enforcement of Sec- 
tion 6-4-1383 NMSA 1978 or enforcement of corresponding laws of other states. 

C.. The attorney general may require proof from a nonparticipating manufacturer that it has es- 
tablished a qualified escrow fund with verification of the amount of money in the fund exclusive of 
interest, including the balance, dates and amounts of deposits and dates and amounts of withdrawals. 

D. The attorney general and the department may require a distributor or tobacco product 
manufacturer to submit additional information as necessary to determine compliance with the 
Tobacco Escrow Fund Act, including samples of the packaging or labeling of each brand family. 

E. The attorney general may require a nonparticipating manufacturer to make escrow fund de- 
posits quarterly and may require information sufficient to determine the adequacy of the amount 
of the quarterly deposit. 

F.. The attorney general or the BR Nha may seek an Paice to me ib NdsGa with 
this section. In any action brought pursuant to this subsection, the state shall be entitled to re- 
cover the costs of investigation, costs of the action and reasonable attorney fees. 


History: Laws 2008, ch. 114, § 8; 2004, ch. 103, § 1. require quarterly rather than annual escrow fund depos- 
The 2004 amendment, effective May 19, 2004, its and information. 
amended Subsection E to permit the attorney general to ~ 


6-4-22. Penalties and other remedies. 


A. Itis unlawful for a person to: 

(1) affix a tax stamp or otherwise pay the tax due on a package or sthet containds of ciga- 
rettes of a tobacco product manufacturer or a brand family that is not included in the directory; or 

(2) sell, offer for sale or possess for any purpose other than personal use cigarettes of a 
tobacco product manufacturer or a brand family that is not included in the directory, 

B. The secretary may revoke or suspend the registration or license of a person licensed or regis- 
tered pursuant to Section 7-12-9.1 or 7-12A-7 NMSA 1978 that violates Subsection A of this section. 

C. Each stamp affixed, payment of tobacco tax, offer to sell, possession for any purpose other 
than personal use or sale of cigarettes in violation of Subsection A of this section constitutes a 
separate violation. For each violation, the secretary may impose a civil penalty in an amount not 
to exceed the greater of five thousand dollars ($5,000) or five hundred percent of the retail value of 
the cigarettes sold, offered for sale or possessed for any purpose other than personal use. 

D. Cigarettes that have been sold, offered for sale or possessed for any purpose other than 
personal use in this state in violation of Subsection A of this section are contraband, are subject to 
seizure and forfeiture and shall be destroyed. 

E. It is unlawful for a person to sell, distribute, acquire, hold, own, possess, transport, import 
or cause to be imported cigarettes that the person knows or should know are intended for distri- 
bution or sale in violation of Subsection A of this section. A person who violates this subsection is 
guilty of a misdemeanor and shall be sentenced in accordance with Section 31-19-1 NMSA 1978. 

F. A tobacco product manufacturer, stamping agent or importer of cigarettes, or any officer, 
employee or agent of any such entity, who knowingly makes any materially false statement in any 
record required by the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978] or Section 6- 
4-13 NMSA 1978 to be filed with the attorney general is guilty of a fourth degree felony and upon 
conviction shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
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G. The attorney general or the department may seek an injunction to compel compliance with 
or to restrain a threatened or actual violation of Subsection A of this section. In any action brought 
pursuant to this subsection, the state shall be entitled to recover the costs of investigation, costs of 
the action and reasonable attorney fees, if the state prevails. 

H. The attorney general may issue a civil investigative demand based on roGhoitable belief 
that any person may be in possession, custody or control of an original or copy of any book, re- 
cord, report, memorandum, paper, communication, tabulation, map, chart, photograph, mechanical 
transcription or other document or recording relevant to the subject matter of an investigation of a 
probable violation of the Tobacco Escrow Fund Act. The attorney general may, prior to the institu- 
tion of a civil proceeding, execute in writing and cause to be served upon the persona civil inves- 
tigative demand requiring the person to produce chiang material and permit the inspection 
and copying of the material. 

. I. For the purposes of this section, fewer than one chauaarid cigarettes shall be presumed to be 
for personal use. 


History: Laws 2003, ch. 114, § 9; 2009, ch..197, § 8. 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (2) of Subsection A, after "sell, offer", added "for 
sale" and after "or possess for", deleted "sale" and added 
"any purpose other than personal use"; in Subsection 


purpose other than personal use"; and after "possessed 
for", deleted "sale" and added "any purpose other than 
personal use"; in Subsection D, after "possessed for", de- 
leted "sale" and added "any purpose other than personal 
use"; and added Subsections F, HandI. 


C, after "possession for", deleted "sale" and added "any 


6-4-23. General provisions. 


A. The attorney general bad the i pa shall mecttiests rules to effectuate the purposes of 
the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]. 

B. In an action brought by the!state to enforce the provisions of the Tobacco Escrow Fund Act, 
the state shall be entitled to recover the costs of investigation, costs of the action and reasonable 
attorney fees, if the state prevails. 

1C, Ifa court determines that a person has violated a provision of the Tobacco Escrow Fund 
Act, the court shall order any profits, gain, gross receipts or other benefit from the violation to be 
disgorged and paid to the state treasurer for deposit in the general fund. 

D. The remedies and penalties provided in the Tobacco Escrow Fund Act are cumulative to 
each other and to penalties and: remedies available under other laws. 


History: Laws 2008, ch. 114,:§ 10. Emergency clauses. — Laws 2003, ch. 114, § 12 con- 


tained an emergency clause and was approved April 2, 2003. 


6-4-24. Construction of act. 


If a court finds that a provision of the Tobacco Escrow. Fund Act [6-4-14 through 6-4-24 NMSA 
1978] and of Sections 6-4-12 and 6-4-13 NMSA 1978 conflict and cannot be harmonized, Sections 6- 
4-12 and 6-4-13 NMSA 1978 shall control. If a provision of the Tobacco Escrow Fund Act causes 
Sections 6-4-12 and 6-4-1383 NMSA 1978 to no longer constitute a qualifying or model statute as 
those terms are defined in the master settlement agreement, that provision shall be invalid. 


History: Laws 2003, ch. 114, § 11. Emergency clauses. — Laws 2008, ch. 114, § 12 con- 


tained an po pig's clause and was approved April 2, 2003. 


6-4-24.1. Attorney general authority; ld and spl ulti a i 


‘The attorney general or the attorney general's authorized representative may conduct audits 
and investigations of: 

A. anonparticipating tobacco product manufacturer and its importers; 

B. a tobacco product manufacturer as defined in Section 6-4-12 NMSA 1978 that became a 
participating manufacturer after the master settlement agreement execution date, as defined at 
section II(aa) of the master settlement agreement, and its importers; 
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C. exclusive distributors, retail dealers, stamping agents and wholesale sndantirea and 
D.. persons or entities engaged in delivery sales. 


History: 1978 Comp., § 6-4-24.1, as enacted by Effective dates. — Laws 2009, ch. 197, § 26 made 
Laws 2009, ch. 197, § 9. Laws 2009, ch. 197, § 9 effective July 1, 2009. 


6-4-24.2. Presumption. 


In any action under Section 6-4-13 NMSA 1978, reports of numbers of cigarettes stamped sub- 
mitted pursuant to Subsection A of Section 6-4-21 NMSA 1978 shall be admissible evidence and 
shall be presumed to state accurately the number of cigarettes stamped during the time period by 
the stamping agent that submitted the report, absent a contrary showing by the nonparticipat- 
ing manufacturer or importer. Nothing in this section shall be construed as limiting or otherwise 
affecting the state's right to maintain that such reports are incorrect or do not accurately reflect 
a nonparticipating manufacturer's sales in the state during the time period in question, and the 
presumption shall not apply in the event that the state does so maintain. 


History: 1978 Comp., § 6-4-24.2, as enacted by Effective dates. — Laws 2009, ch. 197, § 26 made 
Laws 2009, ch. 197, § 10. Laws 2009, ch. 197, § 10 effective July 1, 2009, 


6-4-25. Gasoline and home heating relief fund; created. 


The "gasoline and home heating relief fund" is created in the state treasury. The fund consists 
of appropriations, gifts, grants and donations. Balances in the fund at the end of a fiscal year shall 
not revert to the general fund. The fund is administered by the department of finance and admin- 
istration and money in the fund is subject to appropriation by the legislature: 

A. to provide gasoline price rebates to New Mexico taxpayers burdened as a result of extremely 
high gasoline prices; 

B. to provide economic relief, in accordance with programs existing within New Mexico law, to 
New Mexico taxpayers suffering from rapidly increasing home heating costs; and 

C. for the low income home energy assistance program. 


History: Laws 2005 (1st S.S.), ch. 2, § 1: For the low income utility assistance fund, see 27-6-16 
Cross references, — For the low income home energy NMSA 1978. 
assistance program, see 58-18-5.5 NMSA 1978. Effective dates. — Laws 2005 (1st S.S.), ch. 2,§ 5 made 


Laws 2005 (1st S.S.), ch. 2, § 1 effective October 13, 2005. 


6-4-26. Governor's contingency fund; created; purpose; audits. 


The "governor's contingency fund" is created in the state treasury. The governor's office shall 
administer the fund, and money in the fund shall be expended by the governor's office to pay for 
expenses directly connected with obligations of the elected office of governor. Expenditures from 
the fund shall be by warrant of the secretary of finance and administration upon vouchers signed 
by the governor or the governor's authorized representative. Any unexpended or unencumbered 
balance remaining at the end of a fiscal year shall revert to the general fund. Money in the fund 
shall not be used to pay or supplement the salary of the governor or any state employee or as per- 
quisites or allowances for state employees. The fund is subject to the provisions of the Audit Act 
[12-6-1 through 12-6-14 NMSA 1978], the Procurement Code [13-1-28 through 13-1-199 NMSA 
1978], the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978] and all other ap- 
plicable laws and rules. The governor shall provide monthly reports to the department of finance 
and administration and the legislative finance committee about expenditures from the fund, in- 
cluding an itemized list of expenditures and the balance remaining in the fund. . 


History: Laws 2018, ch, 27, § 1. Applicability. — Laws 2018, ch. 27, § 3 provided that 


Effective dates. — Daves 2018, ch. 27, § 4 made Laws the initial audit conducted pursuant to Laws 2018, ch. 27, 
2018, ch. 27, § 1 effective January 1, 2019. § 1 shall be only for expenditures Hegghiens on or after 


January 1, 2019, 
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6-4- 27. Excess extraction taxes suspense fund; transfer of excess oil | 
and gas emergency school tax revenue; tax stabilization 
reserve; early childhood education and care fund. 


A. The "excess extraction taxes suspense fund" is created as a nonreverting fund in the state 
treasury. Money in the fund shall only be used to make transfers by the department of finance and 
administration as required by this section. 

B. At the end of each fiscal year, the department of finance and administration shall transfer 
the balance of the fund attributable to that fiscal year as follows: 

(1) to the tax stabilization reserve, the amount necessary to bring the balance of state 
reserves to a level equal to twenty-five percent of the aggregate recurring appropriations for that 
fiscal year from the general fund, as determined by the department; provided that, if the balance 
in the excess extraction taxes suspense fund is not sufficient to meet that level, the entire balance 
shall be transferred to the tax stabilization reserve; and 

(2) to the early childhood education and care fund, the balance remaining in the excess 
extraction taxes suspense fund, if any, after the transfer is made pursuant to Paragraph (1) of this 
subsection. 

C. As used in this section, "state reserves" means the general fund balances, as determined by the 
department of finance and administration, including all authorized revenues and transfers to the gen- 
eral fund and balances in the appropriation contingency fund, the general fund operating reserve, the 
state-support reserve fund, the tax stabilization reserve and the tobacco settlement permanent fund. 


History: Laws 2020, ch. 3, § 4. Effective dates. — Laws 2020, ch. 3, § 8 made Laws 


2020, ch. 3, § 4 effective July 1, 2020. 
ARTICLE 5 
Financial Control 


Sec. Sec. 
6-5-1. Definitions. 6-5-7. Warrant or documentation to show fund from which 


6-5-2. Financial control tuitions eeoinal system of state 
accounts; accounting systems; processing 
documents; model accounting practices; in- 
ternal accounting controls. — 

-2.1. Division; additional duties. 

8. Legality and authority for proposed expenditures 
determined by division and state agency; 
encumbering funds. 

6-5-4, Repealed. 

6-5-4.1, Annual financial report. 

6-5-5, Warrants issued by secretary; powers and duties 
of state auditor regarding warrants and 
transfer of funds imposed upon secretary. 

6-5-6, Determinations to be made prior to issuance of 
warrants. 


6-5-1. Definitions. 
As used in Chapter 6, Article 5 NMSA 1978: 


payment is made; settlement of claims 
against state; account between state and 
treasury. 

6-5-8. Vouchers, 

6-5-9. Secretary may authorize state agencies to issue 
warrants; secretary may except state agen- 
cies from submission of proposed vouchers, 
purchase orders or contracts. 

5-9.1. Procurement card project. 

5-10. State agency reversions; director powers; compli- 

ance with federal rules. 


6- 
6- 
6-5-11. "Annual" defined for payroll administration. 


A. "division" means the financial control division of the department of finance and administration; 

B. "central accounting system" means the accounting system used by the division to process and 
record payments, deposits and other financial transactions for state agencies and departments; 

C.. "electronic" means electric, digital, magnetic, optical, electronic or similar media; 

D. "local public body" means any political subdivision of the state that expends public money 


from whatever source derived, including counties, county institutions, boards, bureaus or commis- 
sions; incorporated cities, towns or villages; drainage, conservancy, irrigation or other districts; 
charitable institutions for which appropriations are made by the legislature; and every office or 
officer of any of the above; 
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E. "model accounting practices" means the accounting methods and procedures used by the state; 

F. "processing-document" means a form, including supporting documents, submitted by a state 
agency to the division that will be used by the division to record a financial transaction or make 
payment; 

G. . "state agency" means any department, institution, board, bureau, commission, district or 
committee of the government of the state and means every office or officer of any of the above; and 

H. "statewide accounting system network" means the central accounting system, the central 
payroll system, the central treasury system and all other financial accounting systems operated by 
state agencies as one system through manual or automated interfaces. : a! 


History:. 1953 Comp,, § 11-2-68, enacted by. Tipu heochAilast, of public monies. Joseph E. Montoya Gthintalen 
1957, ch. 252, §.1; 2003, ch. 273, § 1. v, State, 1985-NMSC-074, 103 N.M. 224, 704 P.2d 1100, 

The 2003 amendment, effective July 1, 2008, rewrote © Article constitutional. — Article 5 ‘of Chapter 6 
the: section ‘by adding the introductory ‘paragraph and NMSA 1978, which provides for a change in the duties of 
Subsections A to C and E to H and adding the Subsection the state auditor, is constitutional. 1957-58,Op. Att'y Gen. 
DandG designations. No, 57-77, 


Retiree health care authority. — The retiree health 


ANNOTATIONS care authority is a "state agency" as defined in this sec- 

DFA control over expenditures. — The articles on tion and is subject to the financial control laws set forth in 

financial control (6-5-1 NMSA 1978 et seq.) and local gov- this article since its enabling legislation does not exempt 

ernment finances (6-6-1 NMSA 1978 et seq.) make it clear it from the Be gi of these laws. 1991 Op. a ays Gen. 
that the legislature intended the department of finance No.'91-06, 


and administration to have significant control over the MOF 


6-5-2. Financial control division; central system of state accounts; 
accounting systems; processing documents; model 
accounting practices; internal accounting controls. 


A. The division shall maintain a central system of state accounts and shall devise, formulate, 
approve, control and set standards for the accounting methods and procedures of all state agencies. 
The division shall prescribe procedures, policies and processing documents for use by state agencies 
in connection with fiscal matters and may require reports from state agencies as may be necessary 
to carry out its duties and functions. Procedures and policies issued by the division are exempt from 
the uniform standards of style and format promulgated by the state commission of public records: 

B. The division shall issue a manual of model accounting practices containing the procedures 
and policies prescribed pursuant to Subsection A of this section and shall annually review and, if 
necessary, revise and reissue the manual. State agencies shall comply with the model accounting 
practices established by the division, and the administrative head of each state agency shall en- 
sure that the model accounting practices are followed. 

C. State agencies shallimplement internal accounting controls designed to prevent accounting 
errors and violations of state and federal law and rules related to financial matters. In addition, 
state agencies shall implement controls to prevent the submission of processing documents to the 
division that contain errors or that are for a purpose not authorized by law. ' 


History: 1953 Comp., § 11-2-64, enacted by Laws requires state agencies, local public bodies and other enti- 
1957, ch. 252, § 2; 1977, ch. 247, § 114; 2003, ch. 278, § 2. ties to meet criteria that exceed the conditions required 

The 2003 amendment, effective July 1, 2003, substi- under the 2018 Work New Mexico Act, Laws 20138, ch, 226, 
tuted "processing documents; model accounting practices; before they can receive and use capital outlay appropria- 
internal accounting controls" for "forms" in the section tions, violates the separation of powers mandated by Ar- 
heading; added Subsection A designation and in Subsec- ticle III, Section 1 of the New Mexico Constiiguan. 2013 
tion A, substituted "The division" for "The financial control Op. Att'y Gen, No.13-03. 
division of the state department of finance and adminis- Authority to create working capital fund to fi- 
tration" at the beginning, inserted "and set standards for" nance central data processing service. — The depart- 
following "accounts and shall", substituted "procedures, ment of finance and administration has authority to set 
policies and processing documents" for "forms" following © up and maintain a working capital fund to finance the 
"division shall prescribe", added the last sentence; and operation of a central electronic data processing service. 
added Subsections B and C, 1959-60 Op. Att'y Gen. No, 59-187. 

ANNOTATIONS 


Executive conditions on grants of capital outlay 
appropriations. — Executive Order 2013-006, which 
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6-5-2.1. Division; additional duties. 


The division shall: 

A. coordinate all procedures for financial administration and financial control and integrate 
them into an adequate and unified system, including the devising, prescribing and installing of 
processing documents, records and procedures for state agencies; 

B. collect and maintain the necessary information to produce ledgers, journals, registers and 
other supporting records and analyses; 

C. maintain information that adequately supports all entries in the state general ledger; 

D. verify and control state agency compliance with allotments; 

KE. conduct all central accounting and fiscal reporting for the state as a whole and produce in- 
terim statewide financial reports and the state's comprehensive annual financial statements; 

F. prescribe, develop, operate and maintain a uniform statewide accounting system network; 

G. prescribe and approve the installation of any changes in the statewide accounting system 
network as necessary to secure and maintain internal control and facilitate the recording of ac- 
counting data in order to prepare reliable and meaningful statements and reports; 

H. prescribe the uniform classification of accounts to be used by state agencies; 

I. operate a central payroll system; 

J. perform monthly reconciliations with the balances and accounts kept by the state treasurer 
and adopt and promulgate rules regarding reconciliation for state agencies; 

K. prescribe and revise procedures, techniques and formats for electronic data transmission to 
improve the flow of data among state agencies; 

L. monitor reversion of unexpended general fund balances by September 30 of each year; 

M. promulgate rules relating to the acceptance of credit, charge and debit cards for the pay- 
ment of fees, taxes and other charges assessed by state agencies; 

N. store and maintain records electronically; 

O. establish, with the attorney general's approval, a procedure for electronic signatures; 

P. maintain accounts and information as necessary to show the sources of state revenues and 
the purposes for which expenditures are made and provide proper accounting controls to protect 
state finances; 

Q. make improvements in the state's model accounting practices, systems and procedures; 

R. assist state agencies in resolving financial questions or problems; 

S. have access to and authority to examine books, accounts, reports, vouchers, correspondence 
files and other records, bank accounts, money and other property of a state agency; and 

T. consult with the state auditor to promote better financial statement reporting. 


History: Laws 2003, ch. 273, § 9. Effective dates. “Laws 2003, ch. 273, § 26 made the 
act effective July 1, 2003. 


6-5-3. Legality and authority for proposed expenditures determined by 
division and state agency; encumbering funds. 


Before any vouchers or purchase orders are issued or contracts are entered into involving the 
expenditure of public funds by a state agency, the authority for the proposed expenditure shall 
be determined by the division and the state agency. After the authority for the expenditure is 
determined, the appropriate fund shall be shown by the division to be encumbered to the extent 
of the proposed expenditure. The division may request, and the state agency shall provide, such 
documentation and other information as the division deems necessary to justify the state agency's 
determination of authority. The division may disapprove the proposed expenditure if it determines 
that the justification is inadequate or is not substantiated by law. The division may perform, on a 
statistical or stratified basis, internal pre-audit and post-audit procedures to monitor and enforce 
compliance with the provisions of this section. 


History: 1953 Comp., § 11-2-65, enacted by Laws Cross references, — For provision that New Mexico 
1957, ch. 252, § 3; 1977, ch. 247, §. 115; 2003, ch. 273, § 3. beef council is not required to submit vouchers, purchase 
orders or contracts, see 77-2A-8 NMSA 1978. 
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The 2003 amendment, effective July 1, 2003, substi- 
tuted "division and state agency" for "financial control 
division" in the section heading and also in the first sen- 
tence and added the last three sentences to the section. 


ANN OTATIONS 


Rule requiring ‘approval of contracts officers. 
— The department of finance and administration's Rule 


78-2 that contracts are not effective or binding until ap- 


proved by the contracts officer derives its authority from 


6-5-4. Repealed. 


Repeals. — Laws 2003, ch.:273, §'25 repealed 6-5-4 » 


NMSA 1978, as enacted by Laws 1957, ch. 252, § 4, re- 


lating to reports to legislature, effective July 1, 2003. For | 


6-5-4.1. Annual financial report. 


Section 6-5-3 NMSA 1978. Joseph E. Montoya & Assocs, v. 
State, 1985-NMSC-074, 103 N.M. 224, 704 P.2d 1100. 

Establishment of maximum wage not authorized. 
— This section authorizes the department of finance and 
administration to determine whether the payroll voucher 
is submitted in proper form and whether the employee ac- 
tually performed the services stated therein, but does not 
authorize the department to establish a maximum wage 
or make a determination thereon, 1957-58 Op. Att'y Gen. 
No. 58-52. ' 


provisions of former ‘section, see the 2002 NMSA 1978 on 
NMOneSource.com. 


The division shall compile a comprehensive annual financial report. To assist in the compilation 
of the report, each state agency shall compile, in accordance with generally accepted accounting 
principles, its financial statements on a schedule established by the division. 


History: Laws 2008, ch. 273, § 8. 


Effective dates. — Laws 2003, ch. 273, § 26 made the 
act effective July 1,2003. > 


6-5-5. Warrants issued by secretary; powers and duties of state auditor 
regarding warrants and transfer of funds imposed upon 


secretary. 


All warrants upon the state treasury shall be issued by the secretary. All the powers and duties 
of the state auditor relating to the issuance of warrants or the transfer of funds are imposed upon 


the secretary. 


History: 1953 Comp., § 11-2-67, enacted by Laws 
1957, ch. 252, § 5; 1977, ch. 247, §.117, 


ANNOTATIONS 


Only secretary authorized to draw warrants. — 
Warrants drawn for the purpose ¥ paying per diem and 


traveling expenses of the legislative finance committee, 
and warrants drawn to effect payment of the legislative 
council and legislative council's services, should. only be 


__by the director (secretary) of the department of public fi- 


nance and administration, and not by the state auditor. 
1957-58 Op. Att'y Gen. No. 57-184. 


6-5-6. Determinations to be made prior to issuance of warrants. 


A. No warrant upon the state treasury for the disbursement of funds shall be issued except 
upon the determination of the division and the state agency that the amount of the expenditure: 
(1) does not exceed the appropriation made to the state agency; and 
(2) does not exceed the periodic allotment made to the state agency or the unencumbered 
balance of funds at its disposal unless the warrant includes federal funds that will be receipted 
based upon established warrant-clearing patterns. 

‘B. The division may implement and perform internal pre-audit and post-audit procedures to 
monitor and enforce compliance with the provisions of this section. The pre-audit and post- -audit 
procedures may be applied on a stratified or statistical basis. . 

C. A state agency shall determine that a proposed expenditure is for a public benefit and pur- 
pose consistent with the related appropriation and is necessary to carry out the statutory mission 
of the state agency prior to committing the state to the transaction. | 


History: 1953 Comp., § 11-2-68, enacted by Laws 
1957, ch. 252, § 7; 1977, ch. 247, § 118; 1993, ch. 105, 
§ 3; 2003, ch. 278, § 4, 


The 2003 amendment, effective July 1, 2003, added 
present designation Subsection A and redesignated for- 
mer Subsections A’and B as Paragraphs A(1) and (2); 
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substituted "division and the state agency" for "financial Reimbursement of sheriff for payment of guard's 
control division" in present Subsection A; inserted "state" authorized expenses. — If a sheriff has expended his own 
preceding "agency" in Paragraphs A(1) and (2); deleted money in payment for a guard's authorized expenses, those 
Subsection C which read: "is for a purpose included within expenses would therefore be legal expenses of the sheriff 
the appropriation or otherwise authorized by law"; and for which he could properly be reimbursed. As regards the 
added present Subsections BandC.._ . responsibility of the state auditor (secretary of finance and 
The 1993 amendment, effective June 18, 1993, added administration) in determining whether this payment was 
the language beginning "unless the warrant" at the end of’ proper, his responsibility would be fulfilled by determining 
Subsection B. : eahyva 2 '.... that a guard actually accompanied the sheriff on the subject 
a ’ “trip and that expenses submitted by the sheriff were prop- 
ANNOTATIONS erly substantiated. 1961-62 Op. Att'y Gen. No. 61-09. 
Responsibility for determining propriety of funds _, Effect of section on employee's salary. — This sec- 
to be disbursed. — The responsibility for determining that tion could have a definite bearing upon an employee's sal- 
funds to be disbursed from the state treasurer are paid for ary if the issuance of the salary exceeds the appropriation 
a proper and legal purpose falls upon the department of fi- made to the agency or exceeds the agency's periodic allot- 
nance and administration and more specifically upon the di- “ment or its unencumbered balance of funds at its disposal. 
vision of financial control. 1961-62 Op. ie Gen. No. 61-09, 1957-58 Op. Att'y Gen. No. 58-52. 


6-5-7..Warrant or yo eoione 2} 0 to show fund from which payment is 
made; settlement of claims against state; account between 
state and treasury. 


Every warrant issued or its supporting documentation shall contain the particular fund appro- 
priated by law out of which it is to be paid. The division shall settle all claims against the state 
payable by law out of the treasury and keep an account between the state and the treasurer. 


History: 1953 Comp., § 11-2-69, enacted by. Laws The 2006 amendment, effective May 17, 2006, pro- 
1957, ch,.252, § 8; 1977, ch. 247, § 119; 2006, ch, 24, § 1. vided that funding sources shall appear on every warrant 
or its supporting documentation. ° 


6-5-8. Vouchers. 


All claims for payment of public money shall be made upon a public voucher, All public vouchers 
shall be in the form and contain the information required by the division. All purchase vouchers for 
goods and services, other than personnel, shall be accompanied by supporting invoices and docu- 
mentation required by the division, Vouchers for the reimbursement of public officers and employees 
shall have receipts attached for all money claimed, except that travel advance or reimbursement 
vouchers for claims of mileage and per diem at standard rates need not be accompanied by receipts. 
All vouchers shall be certified as true and correct by the officer or employee designated to. approve 
payments of claims against state agencies and local public bodies, including public schools. The divi- 
sion may require that payroll, travel advance, reimbursement, refund or other vouchers be sworn to 
by the certifying officer:or payee. Certification may be in writing or by electronic media. 


History: 1953 Comp., § 11-2-70, enacted by Laws rules and regulations as may be necessary to accomplish 


1963, ch. 47, § 1; 1967, ch. 92, § 1; 1977, ch. 247, § 120; this purpose. 1961-62 Op, Att'y Gen. No, 61-09. 
1984, ch. 29, § 1; 2003, ch. 278, § 5. Lease of office space is not rendering of service. 
Cross references, — For per diem and mileage rates, — The leasing of office space to state agencies does not 
see 10-8-4 NMSA 1978. constitute the rendering of a service within the meaning 

For restrictions on advances to public officers or em- of this section, 1965 Op. Att'y Gen. No, 65-117. 
ployees, see 10-8-5 NMSA 1978. - Presentation of warrants within reasonable time. 
The 2003 amendment, effective July 1, 2003, substi- — The director (secretary) of the department of finance and 
tuted "All claims" for "Every claim" at the beginning, substi- administration may lawfully provide by, regulation that all 
tuted "division" for "secretary of finance and administration" agreements on behalf of the state for purchases to be made 
in the second and sixth sentences, substituted "personnel" or for services to be rendered shall be subject to the condi- 
for "personal" following "services, other than", inserted "and tion that any warrant issued in payment of the claim must 
documentation required by the division" following "by sup- - be presented within a reasonable period prescribed; that all 
porting invoices", and added the last sentence. vouchers submitted as the basis for claim against, public 
; funds shall contain such stipulation; and that all warrants 
ANN OTATION s to be issued on the basis of such vouchers shall contain the 


same stipulation. 1957-58 Op, Att'y Gen. No. 58-05. 
Sworn. statement requirement. superseded in 

practice. — So long as county warrants are issued 

in accordance with this section, county officers are in 


Department may establish rules and regulations. 
— Within its broad powers to make certain that state 
moneys are spent for authorized purposes, the depart- 
ment of finance and administration may establish such 
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compliance with the law. The requirement of Section 4- warrant may be issued has, in practice, been superseded. 
45-1 NMSA 1978: (now repealed) that» county: officials 1980.Op. Att'y Gen. No. 80-01. 
take a signed sworn statement from the payee before a 


6-5-9. Secretary may authorize state agencies to issue warrants; 
secretary may except state agencies from submission of 
proposed vouchers, purchase orders or contracts. 


The secretary of finance and administration may, when he determines that efficiency or econ- 
omy so requires, authorize state agencies to issue warrants and except state agencies from the 
requirement of prior submission of proposed vouchers, purchase orders or contracts to the finan- 
cial control division as provided in Section 6-5-3 NMSA 1978. The authorization or exception shall 
be made annually by the order of the secretary in writing. The order shall state the extent of the 
authorization or exception and the reasons therefore [therefor]. The department of finance and ad- 
ministration shall promulgate rules providing conditions for agencies to meet before obtaining an 
authorization or exception pursuant to this section. The department shall annually report to the 
legislative finance committee on the authorizations and exceptions granted) 


History: 1953 Comp., § 11-2-71, enacted by Laws ANNOTATIONS 
Hi $ * 3 200 - ; , $ 7 F 
a chh2Ae, SAB OT ipl Mths Fan ACNsh eka 7a State highway engineer may sign warrants for high- 
Bracketed material. — The bracketed material was way department. — The director (now secretary) of the 
inserted by the compiler and is not part of the law. department of finance and administration has the authority 
The 2003 amendment, effective July 1, 2003, substi- under this section to authorize the chief highway engineer 
tuted "Section 6-5-3 NMSA 1978. The" for "Section 11-2- (now state highway engineer) to sign warrants issued by the 


65 NMSA 1953. Such" following "as provided in", inserted highway department. 1963-64 Op. Att'y Gen. eiie te 
"annually" following "shall be made", and added the last Written order should include a specification for 
two sentences, surety bonds. 1963-64 Op. Att'y Gen. No. 63-60. 


6-5-9.1. Procurement card project. 


The division shall design and implement a procurement card project that allows state agencies 
to pay for purchases by using procurement cards. To implement the project, the division may enter 
into an agreement with a procurement card issuer. The division shall determine the limits of the 
project, including the number of state agencies that participate and limitations on types of goods 
and services that may be eligible for purchase through procurement cards. ' 


History: Laws 2008, ch. 273, § 10. Effective dates. — Laws 2008, ch. 278, § 26 made the 
act effective July 1, 2003. 


6-5-10. State agency reversions; director powers; compliance with 
federal rules. 


A. Except as provided in Subsections B and C of this section, all unreserved undesignated fund 
balances in reverting funds and accounts as reflected in the central financial reporting and ac- 
counting system as of June 30 shall revert by September 30 to the general fund. The division may 
adjust the reversion within forty-five days of release of the audit report for that fiscal year. 

B.. The director of the division may modify a reversion required pursuant to Subsection A of 
this section if the reversion would violate federal law or rules pertaining to supplanting of state 
funds with federal funds or other applicable federal provisions. 


History: Laws 1994, ch. 11, § 1; 2001, ch. $24, § 1; B, substituted "the division may" for "the financial control 


2003, ch. 273, § 7. division of the department of finance and administration 

‘The 2003 amendment, effective July 1, 2003, deleted may" near the beginning, substituted "law or rules" for 
"and regulations” in the section heading; in Subsection "law rules or regulations" following "would violate fed- 
A, substituted "shall revert by September 30" for "as ad- eral"; and deleted former Subsection C which read: "Ap- 
justed shall revert" following "of June 80", substituted propriations to the human services department for med- 
"The division may adjust the reversion within forty-five" icaid payments may be expended by the department for 
for "within ten" preceding "days of release"; in subsection medicaid obligations for prior fiscal years." 
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The 2001 amendment, effective June 15, 2001, in- financial control division may modify a reversion pursu- 
serted the exception at the beginning of Subsection A; ant to this section if the reversion would result in a finan- 
in Subsection B, deleted the former last sentence, which cial hardship to the state"; and added Subsection C. 


read "For the eighty-third fiscal year, the director of the 


6-5-11. "Annual" defined for payroll administration. 


For the purpose of administering payroll for all branches of government, "annual" means fifty- 
two calendar weeks. | 


History: 1978 Comp., § 6-5-11, enacted by Laws 
1999, ch.24,§1. © 


ARTICLE 5A 


Requirements for Receiving Funds from 
Certain Organizations 


Sec. 

6-5A-1, Definitions; requirements for governmental en- 
tities that receive funds or property from 
certain organizations. 


6-5A-1. Definitions; requirements for governmental entities that 
receive funds or property from certain organizations. 


A. As used in this section: 

(1) "agency" means any state agency, department or board, any public institution of higher 
education or public post-secondary educational institution and any county, municipality or public 
school district; | | 

(2) "organization" means an organization that has been granted exemption from the fed- 
eral income tax by the United States commissioner of internal revenue as an organization de- 
scribed in Section 501(c) of the Internal Revenue Code of 1986, as amended or renumbered, and 
whose principal and authorized purpose is to complement, contribute to and support or aid the 
function of or forward the purposes of a single agency through financial support or contribution 
of services, goods, data or information that help or aid the agency in carrying out its statutory 
purpose and goals, including, but not limited to, the provision of scholarships to students of educa- 
tional institutions and the provision of grants to supplement ongoing research or to provide funds 
for research and programs being carried ‘out by an agency; 

(3) "post-secondary educational institution" means an educational institution designated in 
Article 12, Section 11 of the constitution of New Mexico and:includes an academic, vocational, techni- 
cal, business, professional or other school, college or university or other organization or person offering 
or purporting to offer courses, instruction, training or education through correspondence or in person 
to any individual within this state over the compulsory school attendance age, if that post-secondary 
educational institution is directly supported in whole or in part by state or local taxation; and 

(4) "transferred" means given or otherwise transferred, with or without consideration. 

B. Prior to an agency accepting property or funds that have been transferred to an agency by 
an organization, the agency and the organization shall enter into a written agreement that in- 
cludes at least the following: | 

(1) aconcise statement of the organization's purpose and of how that purpose is support- 
ive of the agency's statutory responsibilities and authority; 

(2) provisions explicitly describing the relationship of the agency to the organization in 
connection with such issues as authority, autonomy and information sharing and reporting; 

(8) provisions defining the extent to which the organization may complement and support 
functions that are the statutory responsibility of the agency; 
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(4) requirements that the organization: 

(a) ifits gross annual income exceeds two hundred fifty thousand dollars ($950! 000), 
have a financial accounting system considered adequate under customarily and currently accepted 
accounting standards and that the financial affairs of the organization be audited annually in ac- 
cordance with generally accepted governmental auditing standards by an independent profes- 
sional auditor who would be required to furnish to the agency copies of the annual audit, which, 
exclusive of any lists of donors or donations, shall be a public record, and to make the associated 
working papers available to the agency for review upon its written request for a period of three 
years after the audit report date; or 

(b) if its gross annual income is two hundred fifty thousand dollars ($250,000) or less, 
file a statement with the agency in the form of a balance sheet showing the assets of the organiza- 
tion, its liabilities, its income, classified by general source, and its expenditures, classified by object; 

(5) a provision requiring that any funds or property transferred to the agency by the orga- 
nization be considered subject to all state laws and regulations governing the disbursement and 
administration of public funds and public property, except to the extent of any specific conditions 
of the transfer that are acceptable to the agency and do not a actions that are punishable as 
crimes under state law; & | 

(6) a provision stating that the agency has Peviewed the bylaws of the organization and 
found them acceptable and a provision requiring that the organization furnish copies of the by- 
laws to the agency; 

(7) a provision requiring specification of the consideration that: the agency received from 
the organization for any agency services provided in support of the organization; and 

(8) a provision requiring the application by the organization of the standard described in 
Section 6-8-10 NMSA 1978 as the standard for evaluating investments of the organization. 

C. The written agreement required by’Subsection B‘of this section is not required for each 
transfer but is a precondition of an agency's acceptance of any transfers. The agreement may be 
amended by mutual written agreement of the agency and the organization. | 

D. Nothing in this section subjects an organization to the provisions of the Open Meetings Act 
[Chapter 10, Article 15 NMSA 1978] or makes its records, other than the annual audit required 
under this section, public records within the purview of Section 14-2-1 NMSA 1978. 


History: Laws 1992, ch. 27, § 1; 2011, ch. 174, § 1. © and that it be audited annually from one hundred thou- 

Cross references, — For Section 501(c) of the Internal ‘sand dollars ‘to two hundred fifty thousand dollars; and 
Revenue Code of 1986, see 26 U.S.C. § 501(c), changed the threshold amount of gross annual income 

The 2011 amendment, effective June 17, 2011, in Sub- that subjects an organization to the requirement that it 
section B, increased the threshold amount of gross annual - file a balance sheet with the recipient agency from one 
income that subjects an organization to the requirement | hundred thousand dollars to two hundred fifty ts 
that; it have an adequate financial accounting: system dollars, »: 

ARTICLE 6 
‘ Z 
Local Government Finances 
Sec Sec. ' 
6-6-1, Definitions. 6-6-10. Violation of expense limit; penalty. 
6-6-2. Local government division; powers and cutee 6-6-11, .. Yearly expenditures limited to income; Bateman 
6-6-3. Local public bodies; duties. Act. 
6-6-4. Local government division; research and survey; ~  6-6-12. Exemptions from Bateman Act. 
report to governor and legislature. ' (6-6-13) Salaries to be prorated: 
6-6-4.1, Local government division; additional duties; oc- 6-6-14, Insufficient funds; prorating salaries and. claims; 
cupancy tax quarterly reports. preference for expense of boarding prisoners. 

6-6-5. Record of approved budget. 6-6-15. Void indebtedness; payment from later collec- 
6-6-6.. Approved: budgets; claims or warrants in excess of tions; disposition of surplus. 


budget; liability. 6-6-16, Appealed claims; payment. 
6-6-7. Limitation on county expenditures during year of- 6-6-17, Current year same as fiscal year. 
ficial's term expires; exceptions. ' 6-6-18. Current year; disposition of funds. 
6-6-19 
6-6-20 


6-6-8. Repealed. -6-19. Local government permanent fund. 
6-6-9. Limitation on municipal expenditures during rae -6-20, Municipal post-employment life insurance ben- 
officials' terms expire. 26) efits trust. 
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6-6-1. Definitions. 


"Local public body" means every political subdivision of the state. that expends public money 
from whatever source derived, including counties, county institutions, boards, bureaus or commis- 
sions; incorporated cities, towns or villages; drainage, conservancy, irrigation or other districts; 
charitable institutions for which an appropriation is made by the legislature; and every office or 
officer of any of the above. "Local public body" does not include a mutual domestic,water consum- 
ers association, a land grant, an incorporated municipality or a special district with an annual rev- 
enue, exclusive of capital outlay funds, federal or private grants or capital outlay funds disbursed 
directly by an administrating agency, of less than. fifty thousand dollars ($50,000), nor county, 


municipal, consolidated, union or rural school districts and their officers or irrigation districts 
organized under Sections 73-10-1 through 73-10-47 NMSA 1978. 


History: 1953 Comp., § 11-2-56, enacted by Laws 
1957, ch. 250, § 1; 1961, ch. 207, § 1; 2009, ch. 283, § 1; 
2017, ch. 146, § 1. 

Compiler's notes. — Senate Bill 222, enacted by 
the Fifty-Third Legislature, First Session, 2017, was 
vetoed by the governor on March 15, 2017. Pursuant to 
the First Judicial District Court's decision in State ex 
rel, New Mexico Legislative Council v. Honorable Susana 
Martinez, Governor of the State of New Mexico et al., D- 
101-CV-2017-01550, and affirmed by S.Ct. Order No. S-1- 
SC-36731, on April 25, 2018, which held that Article IV, 
Section 22 of the New Mexico Constitution requires that 
objections must accompany a returned bill, Senate Bill 
222 was chaptered into law by the Secretary of State. 

The 2017 amendment, effective July 1, 2017, raised 
the threshold for being exempt from the definition of "lo- 
cal public body"; in the first sentence, after "including", 
deleted "but not limited to"; and in the second sentence, 
after "of less", changed "then" to "than", and deleted "ten 
thousand dollars ($10,000)" and added "fifty thousand dol- 
lars ($50,000)". 

The 2009 amendment, effective July 1, 2010, in the 
second sentence, between "does not include” and "county, 


municipal”, added new language and changed the statutory 


reference from Sections 75-23-1 through 75-23-45 NMSA 
1978 to Sections 73-10-1 through 73-10-47 NMSA 1978. 


ANNOTATIONS 


DFA control over expenditures. — The articles on 
financial control (Section 6-5-1 NMSA 1978 et seq.) and 
local government finances (Section 6-6-1 NMSA 1978 et 
seq.) make it clear that the legislature intended the de- 
partment of finance and administration to have signifi- 
cant control over the expenditure of public monies. Jo- 
seph E. Montoya & Assocs. v. State, 1985-NMSC-074, 103 
N.M. 224, 704 P.2d 1100. 

Validity of 6-6-1 to 6-6-6 NMSA 1978. — Sections 6- 
6-1 to 6-6-6 NMSA 1978 constitute an independent stat- 
ute, the meaning of which is reasonably clear from an ex- 
amination of the statute itself, and it does not constitute 
"blind legislation" prohibited by the constitution. 1957-58 
Op. Att'y Gen. No, 58-85. 

The middle Rio Grande conservancy district is a 
"local public body" as defined by this section. 1959-60 
Op. Att'y Gen. No. 60-209. 


6-6-2. Local government division; powers and duties. 


The local government division of the department of finance and administration has the power 


and duty in relation to local public bodies to: 


A. ' require each local public body to furnish and file with the division, on or before June 1 of 
each year, a proposed budget for the next fiscal year; 

B. examine each proposed budget and, on or before July 1 of sacl) year, approve and certify to 
each local public body an operating budget for use pending approval of a final budget; 


C. hold public hearings on. proposed budgets; 

D.. make corrections, revisions and amendments to the proposed budgets as may be necessary 
to meet the requirements of law; 

EK. certify a final budget for each local public body to the appropriate governing body prior to 
the first Monday in September of each year. The budgets, when approved, are binding upon all tax 
officials of the state; 

F. require periodic financial reports, at least quarterly, of local public bodies. The reports shall 
contain the pertinent details regarding applications for federal money or federal grants-in-aid or 
regarding federal money or federal grants-in-aid received, including details of programs, matching 
funds, personnel requirements, salary provisions and program numbers, as indicated in the cata- 
log of federal domestic assistance, of the federal funds applied for and of those received; 

G. notify the secretary of finance and administration if a municipality or county has failed to 
submit two consecutive financial reports required by Subsection F of this section; 

H. upon the approval of the secretary of finance and administration, authorize the transfer of 
funds from one budget item to another when the transfer is requested and a need exists meriting 
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the transfer and the transfer is not prohibited by law. In case of a need necessitating the expen- 
diture for an item not provided for in the budget, upon approval of the secretary of finance and 
administration, the budget may be revised to authorize the expenditures; 

I. with written approval of the secretary of finance and administration, increase the total bud- 
get of any local public body in the event the local public body undertakes an activity, service, proj- 
ect or construction program that was not contemplated at the time the final budget was adopted 
and approved and which activity, service, project or construction program will produce sufficient 
revenue to cover the increase in the budget or the local public body has surplus funds on hand not 
necessary to meet the expenditures provided for in the budget with which to cover the increase in 
the budget; provided, however, that the attorney general shall review legal saw trnes identined hii 
the secretary arising in connection with such budget increase requests} 

J. supervise the disbursement of funds to the end that expenditures will not be made in excess 
of budgeted items or for items not budgeted and that there will not be illegal expenditures; 

K. © prescribe the form for all budgets, books, records and accounts for local public bodies; and 

L. with the approval of the secretary of finance and administration, make rules relating to 
budgets, records, reports, handling and disbursement of public funds or in any manner.relating to 
the financial affairs of the local public bodies. 


History: 1953 Comp., § 11-2-57, enacted by Laws E... The study is,contingent on funding received through 
1957, ch. 250, § 2; 1976 (S.S.), ch. 28, § 1; 1977, ch. 247, legislative appropriation. 
§ 112; 1987, ch. 261, § 1; 2003, ch. 273, % 11; 2011, ch. The 2011 amendment, effective July 1, 2012, required 
106, § 2. the local government. division to notify the secretary of 

Temporary provisions. — Laws 2019, ch. 231, § 1 pro- finance and administration if a municipality or a county 
vided: failed to submit two consecutive financial reports. 

A. The local government division of the department of The 2003 amendment, effective July 1, 2003, in Sub- 
finance and administration shall: section F, inserted "at least quarterly" following "financial 

(1) conduct an analysis and feasibility study of the reports’, deleted "but not limited to" following "grants-in- 

siting, planning, design and construction of a library and aid received, including"; inserted "exists" following "and a 
multi-use complex to provide for the health and well- need" in Subsection G; and deleted "and regulations" fol- 
being of the residents of Chaparral; and © lowing "rules" in Subsection K. 


(2) recommend an implementation schedule for the 
siting, planning, design and construction of such facility. ANNOTATIONS 


B. The feasibility study shall assess: Cit . 
Yy may spend revenues where approval should 
(1) the needs of the community that can be met by the have been granted. — Where a city properly meets the 
construction of a library and multi-use complex, including; standards set out in Subsection H of this section and ap- 
(a) library resources, including reading material, proval by the attorney general and the department of fi- 
audiobooks and access to computer and internet services nanee Sad administration should be granted, the city will 
and multimedia technology; not be precluded from using the revenues in question. Ap- 
(b) temporary facilities for public agencies fs pro- odaca v. Wilson, 1974-NMSC-071, 86 N.M. 516, 525 P.2d 

vide services and support to local residents; 876 (decided under prior law). 

(c) office and meeting spaces for nonprofit organi- City bound by budget resolution requesting ap- 
zations to offer health and well-being services, including proval. — Where a home-rule city passes a budget reso- 
physical health and dental services, domestic violence and lution which, by its very terms, requests approval of the 
sexual assault counseling, legal aid clinics, taxpayer as- attorney general and the department of finance and ad- 
sistance, financial literacy classes, fitness and nutritional ministration under Subsection H of this section, the city is 
support, entrepreneurial and small business advising and bound by its own resolution in requesting such approval, 
Di pe petal and ida ise A and cannot later contend that it may act without regard 

(d) public space for town halls and other commu- “to state approval. Apodaca v. Wilson, 1974-NMSC-071, 

nity, meetings; 86 N.M.'516,.525 P.2d'876 (decided prior to 1987 amend- 

(2) whether the library arid multi-use complex should ment). 

be constructed separately or as a single facility; and Local government division. may suspend pub- 

_ (8). options for siting of the facility or’ facilities, in- lic hearing on proposed budget at any time for good 
cluding a cost-benefit analysis of each option, The cost- cause. 1961-62 Op. Att'y Gen. No. 61-77. 

benefit analysis shall consider: Prorating of funds when insufficient funds Adal; 

(a) convenience for the residents of Chaparral; able for payment of salaries. — Where funds are not 

(b) safe‘and secure access and visibility; available for the payment of salaries, the Bateman Act 

(c) opportunities to leverage public or private , (Sections 6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) re- 

arias tari BBY a cost savings; and ' quires that available funds be distributed pro rata to the 

mo ie win . ity ‘o iat ‘property and ‘any elected county officials so long as they last. The local gov- 

fa 3 p ere e sm ew Les F ernment division cannot use’ the guise of forcing a large 

- In conducting the feasibility study, the division | jine item figure in a budget to justify cutting of salaries. 
shall consider input from residents of Chaparral and 1961-62 Op. Att'y Gen. No, 61-77. 
elected officials representing the Dae at the local, | Budget line transfer mathoricod where clerical 
righ ont feder * sii hededulshssil error results in budget line deficit. — Where a cleri- 

e implementation schedule shall recommend cal error results*in ‘a budget line deficit, an authorized 


time line and budget phases for all aspects of the project, budget line transfer, may be accomplished by the:director 
including siting, planning, design and construction. . ; 
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(secretary) of the department of finance and administra- does-not give that division a bludgeon to-be held over the 
tion with or without request of the local authorities. 1969 governing board of a local body to force them to exercise 
Op. Att'y Gen, No, 69-09, their discretion in accordance with the views of the offi- 

Division has authority ‘to correct, revise and cials in control of the department of finance and adminis- 
amend local budgets. — The local government division tration. The amount of money deemed necessary to repair 
of the department of finance and administration has the a court house should be left to the exercise of sound dis- 
authority under this section to correct, revise and amend cretion by the board of county commissioners. A line item 
the budget of a subdivision of a state and to certify a fi- within a budget for repair of the court house is not such 
nal budget prior to the first Monday in September of each an expenditure as is necessary to meet the requirements 
year. 1969 Op. Att'y Gen. No. 69-09. of law within the meaning of Subsection D of this section, 

Local agency may not maintain separate account insofar as fixing the amount necessary is concerned. The 
where county treasurer is agency's disbursing local government division cannot arbitrarily force the 
agent. — Where the county treasurer is the disbursing board of county commissioners to establish a line item in 
agent for normal transactions handled by a local county a budget at a sum which, in the judgment of the board of 
civil defense agency, the latter may not maintain a sepa- county commissioners, is excessive to meet the needs of 
rate checking account for public funds of such ageney, that item. As a consequence thereto, the local government 
1965 Op. Att'y Gen. No, 65-51. division does not have the power to order suspension of 

Division may not substitute its judgment for that all disbursements by a county merely because the county 
of local officials. — Subsection D of this section, giving has not provided a sum of money for a line item which the 
the local government division the power to make correc- local government division feels is necessary. 1961-62 Op. 
tions, revisions and amendments to proposed budgets, Att'y Gen, No, 61-77; 


6-6-3. Local public bodies; duties. 


Every local public body shall: 

A. keep all the books, records and accounts in their respective offices in the form prescribed by 
the local government division; 

B, make all-reports as may be required by the local government division; and 

C. conform to the rules and regulations adopted by the local government division. 


History: 1953.Comp., § 11-2-58, enacted by Laws ‘ characterized by 73-14-3 NMSA 1978, are subject to the 
1957, ch. oe § 33.1977, ch. 247, § 113. provisions:of 6-6-1 to 6-6-6 NMSA 1978. 1957-58 Op. Att'y 
, G 58-51. 
ANNOTATIONS Bn: Dies SRP 


Conservancy districts subject to provisions of 
6-6-1 to 6-6-6 NMSA 1978. — Conservancy districts, as 


6-6-4, Local government division; research and survey; report to 
governor and legislature. 


The local. government division shall have the power, authority and responsibility to engage in 
research, conduct surveys and examine the operation and activities, including but not limited to 
the purchasing practices, of local public bodies, submitting to the governor and the legislature 
and local public bodies measures to secure greater administrative efficiency and economy, to mini- 
mize the duplication of activities, and to effect: a better organization and. consolidation of functions 
among local public bodies. 


athe 1953 Conn. § 11.2-59, enacted: by’ Laws 
1957, ch, 250, § 4; 1975, ch. 164, § 1. 


6-6-4.1. Local government division; additional duties; occupancy tax 
quarterly reports. 


The local government division of the department of finance and administration shall promul- 
gate rules and regulations that require the governing body of any municipality or county imposing 
and collecting an occupancy tax pursuant to the Lodgers' Tax Act, [3-38-13 NMSA ‘1978] to report 
to the division on a quarterly basis any expenditure of occupancy tax funds pursuant to Sections 3- 
38-15 and 3-38-21 NMSA 1978. 


History: Laws 1996, ch. 58, § 11. 
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6-6-5. Record of approved budget. 


Upon receipt of any budget approved by the local government division, the local pub bRey 
shall cause such budget to be made a part of the minutes of such body. 


History: 1953 Comp., § 11-2-60, enacted by Laws 
1957, ch. 250, § 5. 


6-6-6. Approved budgets; claims or warrants in excess of budget; 
liability. 


When any budget for a local public body has been approved and received by a local public body, it 
is binding upon all officials and governing authorities, and no governing authority or official shall 
allow or approve claims in excess thereof, and no official shall pay any check or warrant in excess 
thereof, and the allowances or claims or checks or warrants so allowed or paid shall be a liability 
against the officials so allowing or paying those claims or checks or warrants, and recovery for the 
excess amounts so allowed or paid may be had against the bondsmen of those officials. 


History: 1953 Comp., § 11-2-61, enacted by Laws The 2001 amendment, effective June 15, 2001, in- 
1957, ch. 250, § 6; 2001, ch. 147, § 3. serted "check or" preceding "warrant" and inserted 
"checks or" preceding "warrants" in two places. 


6-6-7. [Limitation on county expenditures during year official's | term 
expires; exceptions. | 


It shall be unlawful for the board of county commissioners, the county clerk or any other county 
official authorized to make purchases to disburse, expend or obligate any sum in excess of fifty 
per centum of the approved budget for the fiscal year during which the.terms of office of any such 
official will expire; provided, however, that expendtiures or [expenditures for] election expense, 
record books, necessary office equipment and fuel shall be excepted from the provisions of this act 
[6-6-7, 6-6-9, and 6-6-10 NMSA 1978]. In the event it may be deemed advisable or advantageous to 
contract for fuel for the entire year, proper precaution must be exercised that a sufficient supply of 
- fuel will be on hand and available for the needs of the incoming officials, or an : amount equal to the 
sum by which one-half the budget item has been exceeded. 


History: 1941 Comp., § 7-602, enacted by Laws 
1941, ch. 190, § 1; 1953 Comp., § 11-6-1, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For destruction of documentary 
evidence of extinguished debt, see 6-10-62 NMSA 1978. 


ANNOTATIONS 


Legislature intended this section to apply to each 
fund and item of the budget. 1955-56 Op. Att'y Gen. 
No. 56-6551. 


6-6-8. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1 repealed 6-6-8 
NMSA 1978, relating to a limitation on county school 


‘ County clerk's duties ministerial. — The duties of a 
county clerk with respect to fiscal matters are ministerial. 
1979 Op. Att'y Gen, No. 79-33, 

County clerk not responsible for disbursement of 
funds, — Legal responsibility for disbursement of public 
funds vested in board of county commissioners does not 
extend to county clerks. 1979 Op./Att'y Gen. No. 79-33. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 201; 79 C.J.S. Schools and School Dis- 
tricts § 325. 


expenditures during the fiscal year in which the superin- 


tendent's term expires. 


6-6-9. [Limitation on municipal expenditures during year officials' 


terms expire.]| 


It shall be unlawful for the governing board or council of any city, town or village in the state 
of New Mexico to disburse, expend or contract for the expenditure of more than the proportionate 
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share of the fiscal year budget during any fiscal year in which the terms of office of such officials 
will expire, as the number of months such officials are in office bears to the entire fiscal year. 


History: 1941 Comp., § 7-604, enacted by Laws ANNOTATIONS 
1941, ch. 190, § 3; 1953 Comp., § 11-6-3. 

Riscketea material. — The bracketed material was Am, Jur, 2d, A.L.R. and C.J.S. references. — 64A 
inserted by the compiler and is not part of the law. C.J.S, Municipal Corporations §§ 1582, 1583. 


6-6-10. Violation of expense limit; penalty. 


Any member of any board of county commissioners, or of any local school board, or of any gov- 
erning board or council of any municipality, or any other official who shall violate the provisions of 
Sections 6-6-7 through 6-6-10 NMSA 1978 [6-6-7, 6-6-9 and 6-6-10 NMSA 1978] shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by a fine of not more than 
five hundred dollars ($500) or by imprisonment for not more than six months or both [and] upon 
conviction under the section the position shall be declared vacant. Any official whose duty it is to 
allow claims and issue warrants therefor, who issues warrants or evidences of indebtedness con- 
trary to the provisions of Sections 6-6-7 through 6-6-10 NMSA 1978 [6-6-7, 6-6-9 and 6-6-10 NMSA 
1978] shall be liable to his respective county, school district or municipality for such violations and 
recovery may be made against the bondsmen of such official. 


History: 1941 Comp., § 7-606, enacted by Laws ANNOTATIONS 
1, ch, 190, § 5; C + $:11-6-5; 1 h. 335, 
atl, 6 e Sed PES Vamps pol lieppt Bre oh. 88 Am. Jur, 2d, A.L.R. and C.J.S. references. — 63C 


Am. Jur. 2d Public Officers and Employees §§ 287 to 290, 


—: bracket t 
Bupdheted, materials on The bracketed. maternal, was 67 C.J.S. Officers and Public Employees §§ 225, 242. 


inserted by the compiler and is not part of the law. 
. Cross references. — For penalty for misusing public 
funds, see 6-10-40 and 6-10-52 NMSA 1978. 

Compiler's notes. — Section 6-6-8 NMSA 1978, re- 
ferred to in both the first and second sentences, was re- 
pealed in 1979. 


6-6-11. Yearly expenditures limited to income; Bateman Act. 


It is unlawful for any board of county commissioners, municipal governing body or any local 
school board, for any purpose whatever to become indebted or contract any debts of any kind or 
nature whatsoever during any current year which, at the end of such current year, is not and can- 
not then be paid out of the money actually collected and belonging to that current year, and any 
indebtedness for any current year which is not paid and cannot be paid, as above provided for, is 
void. Any officer of any county, municipality, school district or local school board, who shall issue 
any certificate or other form of approval of indebtedness separate from the account filed in the first 
place or who shall at any time use the fund belonging to any current year for any other purpose 
than paying the current expenses of that year, or who shall violate any of the provisions of this 
section, is guilty of a misdemeanor, 


i History: Laws 1897, ch. 42, § 15; C.L. 1897, § 299; III. EXPENDITURES AND INDEBTEDNESS. 
Code 1915, § 1227; C.S. 1929, § 33-4241; 1941 Comp., IV. PLEADING AND PRACTICE. 
§ 7-607; 1953 Comp., § 11-6-6; Laws 1968, ch. 72, § 7. 

Cross references, — For budgets of local public bod- I, GENERAL CONSIDERATION. 


ies, see 6-6-2 sae 6-6-6 NMSA 1978. : Bateman Act not repealed by later enactments. 
Compiler's notes. — The Bateman Act, which pro- — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 
vided for funding the floating indebtedness of counties, 1978) was not repealed by § 1339, 1915 Code (since re- 
boards of education, municipal corporations and school pealed) relating to tax levies for judgments for current ex- 
districts, was enacted by Laws 1897, ch. 42. Only the pres- penses. James v. Board of Comm'rs, 1918-NMSC-106, 24 
ently operative portions thereof, §§ 15 to 21 (6-6-11 and N.M. 509. 174 P. 1001. 
6-6-13 to 6-6-18 NMSA 1978); were dag in the 1915 The Beier sta Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 
Code and subsequent compilations. 1978) was not repealed by Laws 1915, ch. 12 (since re- 
ANN O ” pealed) which fixed salaries for county officers. James v. 
: ATARIONS : Board. of Comm'rs, 1918-NMSC-106, 24 N,M. 509, 174 
I. GENERAL CONSIDERATION, ~~ P. 1001. 


II. APPLICABILITY. 
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The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 
1978), limiting county expenses to current funds, was not 
repealed by a statute permitting levy of taxes for judg- 
ments for current expenses. Optic Publ'g Co. v. Board of 
Comm'rs, 1921-NMSC-088, 27 N.M. 871, 202 P. 124, 

The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 
1978) was not repealed by Acts 1919, ch. 16 (since re- 
pealed), providing for the payment of salaries of county 
officers. Baca v. Board of Comm'rs, 1924-NMSC-073, 30 
N.M. 163, 231 P. 637, 


PUBLIC FINANCES. - 


Purpose. — The purpose of the Bateman Act (6-6-11 .. 


and 6-6-138 to 6-6-18 NMSA 1978) is to prevent counties 
and municipalities from contracting debts they are not 
able to pay. Treloar v, County of Chaves, 2001-NMSC-074, 
130 N.M. 794, 32 P.3d 803, cert. denied, 131 N.M. 64, 33 
P.3d 284 (2001). 

Intent of Bateman Act, — The Bateman Act (6-6-11 
and 6-6-13 to 6-6-18 NMSA 1978) was designed to require 
municipalities to live within their annual incomes. City of 
Hobbs v. State ex rel, Reynolds, 1970-NMSC-133, 82 N.M. 
102, 476 P.2d 500, 

Policy adopted by legislature. — The legislature 


adopted as a policy the plan that counties and other mu- > 


nicipal subdivisions should be compelled to limit their ex- 
penses to their respective incomes, and that their debts 
insofar as they exceeded such income should be void, ex- 
cept for the purposes of entitling the creditor to his pro 
rata of moneys coming in from deferred taxes. Johnston 
v. Board of Cnty, Comm'rs, 1904-NMSC-018, 12 N.M. 237, 
78 P, 43. 

This statute does not exempt villages. Campbell v. 
Village of Green: Tree, 1955-NMSC-030, 59 N.M. 255, 282 
P.2d 1101. 


Il, APPLICABILITY. 


Bateman Act applicable to debts for necessities. 
— The Bateman Act (6-6-11 and 6-6-18 to 6-6-18 NMSA 
1978) applies to debts created for necessities such as wa- 
ter and lights for use at a courthouse or others which may 
be arbitrarily placed against a county, as well as those of 
voluntary creation. Santa Fe Water & Light Co. v. Santa 
Fe Cnty., 1924-NMSC-028, 29 N.M. 5388, 224 P. 402. 

County indebtedness for publication of delin- 
quent tax list. — Indebtedness incurred by county for 
publication of delinquent tax list is within the provi- 
sions and limitations of the Bateman Act (6-6-11 and 6- 
6-13 to 6-6-18 NMSA 1978), Sena’ v. Board of Comm'rs, 
1921-NMSC-094; 27. N.M, 461, 202 P, 984. ., 

Inapplicable to indebtedness to state, — The Bate- 


man Act (Sections 6-6-11 and 6-6-138 to 6-6-18 NMSA ~ 


1978) does not apply to indebtedness to the state, State ex 
rel, Wilson v. Board of Cnty, Comm'rs, 1957-NMSC-005, 62 
N.M. 187, 306 P.2d 259; State v, Board of Cnty, Comm' ra, 
1928-NMSC- 026, 33 NM. 340, 267 P. 72. 

Contracts for services of attorney. — The Bateman 
Act (6-6-11 and 6-6-138 to 6-6-18 NMSA 1978) does not ap- 
ply to contracts for.services of an attorney, An attorney 
rendering services is entitled to, payment from taxes col- 
lected that year, but not used, and in the next tax levy, 
if necessary, Neal v. Board of Educ., 1935-NMSC-093, 40 
N.M. 18, 52 P.2d 614. 

Bateman Act not applicable to special funds. 
— The Bateman Act (6-6-11 and 6-6-18 ‘to 6-6-18 NMSA 
1978) has no application to special funds created for 
special purposes. San Juan Water Comm'n v. Taxpayers 
& Water Users of San Juan Cnty., 1993-NMSC-050, 116 
N.M. 106, 860 P.2d 748. . 

Special funds for special services. — If a special 
fund for a special purpose is created, the Bateman Act (6- 
6-11 and 6-6-13 to 6-6-18 NMSA 1978) is not applicable, 
City of Hobbs v. State ex rel. Reynolds, 1970- NMSC- 133, 
82 N.M. 102, 476 P.2d 500. 


50 


6-6-11 


Ill. EXPENDITURES AND INDEBTEDNESS. 


Special fund available to pay contract. — The Bate- 
man Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978)was not 
applicable to defeat a physician's claim for monies due fol- 
lowing the termination of his. employment with a county 
hospital since the. county's setting aside several million 
dollars for contingencies from the sale of the hospital cre- 
ated a special fund from which the claim could be paid. 
Treloar v. County of Chaves, 2001-NMCA-074, 1380 N.M. 
794, 32 P.3d 803, cert. denied, 131 N.M. 64, 33 P.3d 284. 

Joint powers agreement to fund water acquisi- 
tion. — A joint powers agreement entered in to with the 
U.S. bureau of reclamation pursuant to the Joint Powers 
Agreement Act was intended to create a;specific general 
fund funded by a specific mill levy to pay for the acquisi- 
tion of water rights and thus did not violate the Bateman 
Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978). San Juan 
Water Comm'n v, Taxpayers & Water Users of San Juan 
Cnty., 1993-NMSC-050, 116 N.M. 106, 860 P.2d 748. 

Terminated physician’ s claim against county hos- 
pital. — The Bateman Act (6-6-11 and 6-6-13 to 6-6-18 
NMSA 1978) did not defeat a physician's claim for mon- 
ies allegedly due following the involuntary termination of 
his employment with a county hospital since there was no 
indication that, if the hospital had continued as a county 
hospital, it would not have been able to pay the sever- 
ance payments out of the funds it collected in the year the 
physician's services were terminated. Treloar v. County of 
Chaves, 2001-NMCA-074,180 'N.M. 794, 32 P.3d 808, cert. 
denied, 131 N.M. 64, 33 P.3d 284. 

Bateman Act does not excuse payment of debts 
which could have been paid. — The Bateman Act (6- 
6-11 and 6-6-13 to 6-6-18 NMSA 1978) makes void debts 
which are not and cannot be paid, but where the debt was 
not paid, although it could have been paid, the statute is 
not applicable. Cathey v. City of Hobbs, 1973-NMSC-042, 
85 N.M. 1, 508 P.2d 1298. 

Payments for water supply financed by water 
charges sufficient to meet payments not general ob- 
ligations. — Where a municipality enacts an ordinance 
to obtain, supplement and pay for its water supply and 
to adopt and enforce water charges sufficient to meet) the 
required payments, such payments are not general obliga- 
tions or indebtednesses within the meaning of any consti- 
tutional or statutory provisions, City of Hobbs v. State.ex 
rel, Reynolds, 1970-NMSC-133, 82 N.M. 102, 476 P.2d 500. 

Materials for school district are direct charge 
item for which only that district is liable. — Obli- 
gation to pay for roofing material,sold to county board 
of education as agent for a particular school district 
is a direct. charge item for which only the district for 
which it is allocated is liable, and even then is ‘recover- 
able only in the event that current. revenues sufficient in 
amount to pay the bill are collected. McAtee v, Gutierrez, 
1944-NMSC-001, 48 N.M. 100, 146 P.2d 315. © 

Limitation on funds from which judgments may 
be paid. — A judgment rendered in one year for fees, sal- 
aries or perquisites of an officer for a preceding year can- 
not be paid out of any. funds except. the taxes collected for 
the current year in which the services.are rendered or the 
fees and perquisites become due. Territory ex rel. Adair v. 
Beall, 1904-NMSO-007, 12 N.M. 131, 76 P. 38.0 “ 

Irregular issuance of certificates of indebted- 
ness. — An irregular issue of certificates of indebtedness 
far exceeding anticipated proceeds of tax levy for the year 
does not show conscious wrongdoing preventing certificate 
holders from proceeding against the buildings for the erec- 
tion of which the certificates were issued. Shaw v. Board of 
Educ., 1934-NMSC-031, 38 N.M. 298, 31 P.2d 993. 

City indebtedness for swimming pool construc- 
tion over two-year period. — Indebtedness incurred for 
swimming pool construction over two-year. period is void 
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by reason of the provisions of ‘this’ section, McMurtry v. 
City of Raton, 1959-NMSC-096, 66.N.M. 277, 347 P.2d 168. 

City employees may not recover back wages un- 
der invalid minimum wage ordinance. — A city has 
no authority to delegate to the state labor commissioner 
power to establish minimum wages for city employees, 
and city employees may not recover wages for past years 
that would have been payable under such an invalid stan- 
dard. Adams v. City of Albuquerque, 1957-NMSC-006, 62 
N.M. 208, 307 P.2d 792. 


IV. PLEADING AND PRACTICE. 


Answer. — In action for mandamus to compel levy 
of tax to satisfy judgment, the respondents, relying on 
the alleged fact that the town's certificates of indebted- 
ness were issued for current indebtedness, should have 
raised the issue by answer, instead of demurring to alter- 
native writ of mandamus, State ex rel. Chesher v, Beall, 
1937-NMSC-079, 41 N.M. 652, 73 P.2d 829. 

Availability of mandamus. — If previous special lev- 
ies produced a sufficient amount to satisfy a judgment 
against a town, and portions thereof were unlawfully di- 
verted to other purposes, the Bateman Act (6-6-11 and 6- 
6-13 to 6-6-18 NMSA 1978) would not bar application for 
mandamus to compel a new levy. State ex rel. Chesher v. 
Beall, 1937-NMSC-079, 41 N.M. 652, 73 P.2d 329. 

Constitutional questions. — In a mandamus pro- 
ceeding to compel levy of a tax to pay a judgment, in 
absence of evidence to show that combined tax rate for 
state and local purposes would exceed the constitutional 
limitation, no constitutional question is presented, for nei- 
ther the statutory limitation nor the prohibitions of the 
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) 
will shield the county from a forced levy to satisfy a tort 
judgment, and the holder of such judgment is entitled to 
mandamus against the state tax commission to approve 
levy of taxes for its payment. State ex rel. Martin v. Harris, 
1941-NMSC-032, 45 N.M. 335, 115 P.2d 80. 

Allegation of violation of Bateman Act held pre- 
mature. — Prior to approval by the state engineer of a 
municipality's applications to appropriate underground 
water, it is premature to allege that a contract involving a 
municipal water supply violates the Bateman Act (6-6-11 
and 6-6-13 to 6-6-18 NMSA 1978). City of Hobbs v. State ex 
rel, Reynolds, 1970-NMSC-133, 82 N.M, 102, 476 P.2d 500. 

Where a municipality files applications with the state 
engineer to appropriate underground water, only if such 
applications are approved will any type of purchase fi- 
nancing be required and only subsequent to such approval 
could the amount of the obligation be ascertainable, in 
which event such financing might be accomplished by 
means which would satisfy the requisites of either 3-27-5 
NMSA 1978 or this section. City of Hobbs v. State ex rel. 
Reynolds, 1970-NMSC-183, 82 N.M. 102, 476 P.2d 500. 

Exhaustion of current funds is defense. — This sec- 
tion does not permit the rendition of a judgment against a 


county for current expenses where the complaint shows on > 


its face that the claim on which judgment is sought has been 
allowed by the county commissioners, and the payment de- 
nied or refused for want of funds. Optic Publ'g Co. v. Board 
of Comm'rs, 1921-NMSC-088, 27 N.M. 371, 202 P. 124. 
Insufficient funds defense. — No judgment can be 
rendered against a county on a claim for current indebted- 
ness arising out of the publication of the delinquent, tax 
list where such claim has been presented and allowed, 
and payment thereon refused or denied on account of 
insufficient funds with which to pay it. Sena v. Board of 
Comm'rs, 1921-NMSC-094, 27 N.M. 461, 202 P, 984. 
Insufficient funds defense not applicable where 
due to unlawful diversion of funds. — A county credi- 
tor whose claim cannot be paid because of exhaustion of 
appropriate fund of the current year must bear the loss, 


LOCAL GOVERNMENT FINANCES 


51 


6-6-11 


except for his right to participate with other creditors in 
subsequent collections of revenue belonging to that year; 
but such exhaustion is no defense if it was due to an un- 
lawful diversion. Las Vegas Indep. Publ'g Co. v. Board of 
Cnty. Comm'rs, 1931-NMSC-033, 35 N.M. 486, 1 P.2d 564. 

Bateman Act not defense where funds from spe- 
cial tax levy diverted to other purposes. — The Bate- 
man Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) is no 
defense to an action to recover judgment on certificates 
of indebtedness issued by a county in anticipation of 
the collection of'a special tax levy, and: payable from the 
proceeds of that levy, where the levy produced sufficient 
funds to pay the certificates, but the funds were diverted 
to other purposes. Capital City Bank v. Board of Comm'rs, 
1921-NMSC-112, 27 N.M. 541, 203 P. 535, 

Violation of Bateman Act must be pleaded and 
proved. — A violation of the Bateman Act (6-6-11 and 6- 
6-13 to 6-6-18 NMSA 1978) in the employment of teachers 
for a municipal school is a defensive matter which must 
be pleaded and proved in an action for breach of contract 
for discharge of a teacher. Landers v. Board of Educ., 
1941-NMSC-039, 45 N.M. 446, 116 P.2d 690. 

Pleading affirmative defense of violation of act. 
— The Bateman Act (Sections 6-6-11 and 6-6-13 to 6-6- 
18 NMSA 1978) is an affirmative defense which must be 
pleaded and proven with the burden upon the party as- 
serting it to so prove its application. Where city had not 
shown that required funds were unavailable at the time 
that resolution in question was duly passed by the city 
council to pay for the contractual services of the plaintiff, 
the act was not applicable. National Civil. Serv. League v. 
City of Santa Fe, 8370 F. Supp. 1128 (D.N.M. 1973). 

Burden of proof of applicability of Act. — A party 
relying upon the Bateman Act (6-6-11 and 6-6-138 to 6-6-18 
NMSA 1978) has the burden of pleading and proving its 
application. McAtee v. Gutierrez, 1944-NMSC-001, 48 N.M. 
100, 146 P.2d 315. 

Development agreements. — A home rule municipal- 
ity has the authority to enter into a contract with a private 


_ developer in order to facilitate the’ construction of retail 


business establishments, which contract provides for the 
reimbursement or forgiveness of impact fees, so long as the 
reimbursement comes from a special fund dedicated for 
that special purpose. 2002 Op. Att'y Gen. No. 02-02. 

Contract for salary during second year of con- 
tract term. — A contract between a local school board 
and a school administrator may provide for a specific sal- 
ary during the second year of the contract term without 
violating the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 
NMSA 1978) but only if the board commits funds from the 
fiscal year of contracting to pay the salaries for both years 
and funds from any other fiscal year are not necessary to 
pay the salaries. 1988 Op. Att'y Gen. No. 88-55. 

Contract paying monthly sum for 25 years. — A 
contract that would pay a contractor a certain sum each 
month for the next 25 years for privately operating a 
prison violates the Bateman Act, (6-6-11 and 6-6-13 to 6- 
6-18 NMSA 1978), in that it presently obligates uncondi- 
tional future payments of money for future services to be 
rendered. 1983 Op. Att'y Gen. No. 83-05, 

Contracts for school yearbooks which extend be- 
yond current year. — Since the money for school year- 
books is not collected except for the current year, it is a 
violation of the Bateman Act (6-6-11 and 6-6-13 to 6-6-18 
NMSA 1978) for a school district to continue with con- 
tracts for their publication which extend beyond the cur- 
rent year, 1969 Op. Att'y Gen. No, 69-17. 

Long-term leases. — The Bateman Act (6-6-11 and 6- 
6-13 to 6-6-18 NMSA 1978) does not prohibit a school dis- 
trict from entering into long-term leases. 1968 Op. Att'y 
Gen. No. 68-23. . . 

Contracts, as well as actual indebtedness, are 
covered by this section. — The prohibition of this 
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section relates not only to becoming indebted, but also to were issued validly, when county commissioners fail to 
the contracting of debts which are not or cannot be paid levy tax for such purpose, and one district cannot loan 
out of money actually collected and belonging to the cur- ‘© money to another for such purpose out of moneys,in its 
rent year. 1965 Op. Att'y:Gen. No. 65-53. sinking fund. 1931-32 Op, Att'y Gen: No. 31-81. 
Collections not payable on indebtedness of an- Collections for particular current year may be 
other year. A municipal corporation may not pay from applied on indebtedness for that year, regardless of 
funds of the current fiscal year several old accounts: pay- when such collections are made. 1931-32 On: Att'y Gen. 
able, even though current funds are sufficient to pay such No, 32-383. 
obligations. 1957-58 Op. Att'y Gen. No. 58-41,, Collections not payable on indabiodabul of an- 
Date of abandonment of project. determines year other year. — Collections made during any current year, 
in which obligation payable. — Where a contract for for such year, cannot be applied on indebtedness for an- 
engineering was made in 1954 and formal abandonment other year. 1931-32 Op. Att'y Gen. No. 32-383. 
of the project was made in 1956, the town could make pay- County board of education may borrow money to 
ment out of current funds for these services, as the act pay warrants of school teachers to avoid the neces- 
of abandonment created the obligation to pay for the ser- sity of discounting the warrants. 1921-22 Op. Att'y Gen. 
vices under the terms of the contract, 1955-56 Op. Att'y No, 21-2785. 
Gen. No. 56-6535. ) School expenditures. — The Bateman Act (6-6-11 
Vacation time for county employees cannot be ac- and 6-6-13 to 6-6-18 NMSA 1978) applies to school ex- 
cumulated beyond current year and be paid for out penditures as well as to all others. 1921-22 Op, Att'y Gen, 
of the succeeding year's budget. County officers and em- No, 21-3186, 
ployees are entitled to a lawful vacation period, but if they Warrants limited by tax levy and not by amount 
waive the same and elect to work during their vacation of money actually collected. — A county board of edu- 
period, they may not be paid an additional amount for cation may lawfully issue warrants to the amount of the 
such work. 1955-56 Op. Att'y Gen, No. 55-6121. levy for the year in which said warrants are issued, and 
Indebtedness.to federal government. — The Bate- they are not limited to the amount of money actually col- 
man Act (6-6-11 and 6-6-18 to 6-6-18,.NMSA 1978) does lected. 1919-20 Op, Att'y Gen. No, 19-2430. 
not apply to.an indebtedness of a municipality to the fed- Money need not be on hand when warrants issued 
eral government. 1955-56,Op. Att'y Gen. No. 56-6483. if warrants limited to current year funds. — School 
Contract prohibited if not payable in current district warrants may be approved, even though the funds 
year. — This section prohibits a county board of educa- may not be on hand to meet them, provided the warrants so 
tion from entering into a contract. which cannot be paid drawn will not run beyond what can be paid from the funds 
out of the money actually collected and belonging to, that of the current year, 1915-16 Op. Att'y Gen. No, 15-1505, 
current year. 1955-56 Op. Att'y Gen. No. 56-6443. Floating indebtedness prohibited. — There can be 
Later collections for current year may be distrib- no outstanding floating indebtedness in excess of current 
uted pro rata among creditors. — County obligations revenue collections for the same year under the Bateman 
must be paid from revenues available for year or be:null Act (6-6-11 and 6-6-18 to 6-6-18 NMSA 1978). 1912- 13 Op. 
and void except that moneys collected later belonging to Att'y Gen. No. 13-1137. 
such year may be distributed pro rata among creditors. Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
1937-38 Op. Att'y Gen. No. 37-1705. Jur. 2d Municipal Corporations, Counties, and Other Po- 
Reduction of salaries of deputy county officers. litical Subdivisions § 594; 68 Am. Jur. 2d Schools § 101. 
— The board of county commissioners of a.second class Power of municipality or other governmental body to 
county has. no authority to reduce salaries of deputy issue refunding bonds to retire obligation in respect of 
county officers below. amount provided by law, especially, which the creation and maintenance of a sinking fund by 
where full amount of such salaries for year was duly bud- taxation is required, 157 A.L.R..794. 
geted, although all county officers have to. bear pro rata Bond issue in excess of amount permitted by law, va- 
reduction in order to limit expenditures of year. to its, in- lidity of within authorized debt, tax or voted limit, 175 
come. 1937-38 Op. Att'y Gen. No. 37-1649, A.L.R, 823, 
Failure by county commission to levy tax to pay 20 C.J.S. Counties § 188; 64 C.J.S. Municipal Corpora- 
interest on school district bonds..— A school district tions § 1846; 79 C.J.S, Schools and School Districts § 325; 
cannot, borrow money to pay, interest on its bonds, which 87 C.J.S. Towns § 113. 


6-6-12. Exemptions from Bateman Act. 


Insurance contracts not exceeding five years, joint projects between two or more’ local public 
bodies not exceeding five years, lease-purchase agreements, lease agreements, contracts providing 
for the operation or provision and operation of a jail by or with another local public body or by. an 
independent contractor entered into by a local public body set out in Section 6-6-117 NMSA 1978 
and guaranteed energy.savings contracts and installment payment contracts or lease-purchase 
agreements pursuant to guaranteed energy savings contracts are exempt. from the provisions of 
Section 6-6-11 NMSA 1978, and such contracts, lease-purchase agreements, lease agreements and 
jail contracts are. declared not to constitute the creation of debt. 7 


nh 


History: 1953 Comp., § 11-6-6.1, enacted by Laws inserted "by or with seidee local public body or" follow- 
1968, ch. 72, § 8; 1984, ch. 22, § 2; ‘1993, ch. 231, § 11; ing "jail", 
1999, ch. 198, § 1. { in) 3 

The 1999 amendinenit, effective June 18, 1999,’ in- Dart ANNOTATIONS 


Lease-sale. — If an option price required to be paid by 
a county is nominal or nonexistent, a purported lease may 


serted "joint projects between two or more local public 
bodies not exceeding five years" following "five years" and 
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be treated as a sale, creating the type of future economic =. may coristitute the creation of debt within N.M. Const., 
commitment that requires the arrangement be approved art. IX, §§ 10, 11 and 12, 1969 Op. Att'y Gen. No. 69-39. 
by the voters, pursuant to,N.M. Const., art. IX, § 10, Mon: The purchase of school yearbooks does not fall 
tano v. Gabaldon, 1989-NMSC-001, 108 N.M. 94, .766.P.2d within any of the exceptions provided in this section. 
1328, 1969 Op. Att'y Gen. No. 69-17, 

Municipalities may enter into long-term lease Lease purchase agreements binding on future 
agreements and lease purchase agreements without vio- councils. — Although a municipality may not earmark 
lating the provisions of the Bateman Act (6-6-11 and 6-6- receipts of the future so that these receipts will go to the 
13 to 6-6-18 NMSA 1978). 1969 Op, Att'y Gen. No, 69-39. payment of the amount due each year under a lease pur- 

Lease purchase agreements. — In spite of the lan- chase agreement, nevertheless, such agreements are bind- 
guage of this section, certain lease purchase agreements ing on future councils and mayors of municipalities. 1969 


‘Op. Att'y Gen. No. 69- 38. 


6-6-13. Salaries to be prorated. 


All foes, salaries and perquisites of officers. of Aeercrarys municipalities, boards. of education, 
school districts and all other officers shall be reduced if there is an insufficient collection of money 
with which to pay them as provided by law for their services in any current year so that there is no 
violation of the provisions of law as to incurring indebtedness for any current year over and above 
the money actually collected for that current year. 


History: Laws 1897, ch, 42, § 16; C.L. 1897, § 300; supplemented by the current expense fund, there is‘a de- 


Code 1915, § 1228; C.S. 1929, § 33-4242; 1941 Comp., ficiency. Taylor v. Board of Comm'rs, “nea pine 064, 44 
§ 7-608; 1953 Comp., § 11-6-7; Laws 1968, ch. 69, § 3. N.M. 605, 107 P.2d 121, 

Restrictions on payment of judgment. — A judg- 

ANNOTATIONS ment rendered in one year for fees, salaries or perquisites 

Availabl to b ti d of an officer for a preceding year cannot be paid out of any 

_ val rth NARS sin Are HL bac ites 6 1 an funds except the taxes collected for the year in which the 

and 6-6-13 to 6-6-18 NMSA 1978) applies to officers and services are rendered or the fees and perquisites become 

creditors alike, and the available salary fund should be due, Territory ex rel. Adair v, Beall, 1904-NMSC-007, 12 


apportioned pro rata among all as the law directs if, when N.M, 181, 75 P. 38, 


6-6-14. [Insufficient funds; prorating salaries and claims; preference for 
expense of boarding prisoners. | | 


In the event that there is an insufficient amount of money collected during any current year 
with which to pay for the services, fees and salaries of the several officers mentioned in Section 6- 
6-13 NMSA 1978, then and in that event the said officers-and all creditors shall receive in full pay- 
ment of their respective claims each his pro rata share of the money collected; and the payment of 
said pro. rata part shall be made quarterly between all officers.and creditors and in the event of an 
insufficient amount of money to pay in full for any one quarter the officers and creditors remain- 
ing unpaid shall not be paid that amount until the salaries and expenses of the ‘next succeeding 
quarter or quarters shall have been paid, and in the event all the officers and creditors of any one 
quarter shall have been paid in full and there then remains any money for the current year, the 
same shall then be distributed pro rata among the said officers and creditors: provided, that all the 
actual expenses for boarding county prisoners shall be paid in full befor [before] any bill, fees or 
salaries are paid and before any pro rata is made, and such SRpCH Ete ee! ak paid at the expiration 
of each and every quarter. 


History: Laws 1897, ch. 42, § 17; C.L. 1897, §:301; Judgment may not be rendered where complaint 
Laws.1901, ch. 86, § 1; Code. 1915, § 1229;.C.S. 1929, shows funds not available to pay claim. — Sec- 
§ 33-4243; 1941 Comp., §.7-609; 1953 Comp., § 11-6-8. tion 6-6-11 NMSA 1978 does not permit the rendition of 

Bracketed material. — The bracketed material was a judgment against a county for current expenses, where 
inserted by the compiler and is not part of the law. the complaint showed on its face ee the shes oe which 

; the judgment was sought had been allowed by the county 
ANNOTATIONS . commissioners, and payment was denied or refused be- 


cause there were no funds for the payment of the claim. 
Optic Publ'g Co. v. Board of Comm'rs, 1921-NMSC-088, 27 
N.M. 371, 202 P. 124, 


Applicability of section. — The limitation of this sec- 
tion applies to debts created for necessities such as water 
and lights for use at a courthouse or others which may be for half 
arbitrarily placed against.a county, as well as those of vol- Payment of county officer's salary for half year. 


untary creation, Santa Fe Water & Light, Co. v..Santa Fe — A county officer's salary for a half year should be paid 
Cnty., 1924-NMSC-028, 29 N.M. 538, 224 P. 402, in full if there is a balance sufficient to cover it. Territory 
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ex rel. Clancy v. Board of Cnty. Comm'rs, 1905-NMSC-013, 
13 N.M. 89, 79 P. 709. 

Available salary fund to be apportioned pro rata 
among all. — The available salary fund should be ap- 
portioned pro rata among all as the law directs, if, when 
supplemented by the current expense fund, there is a de- 
ficiency. Taylor v. Board of Comm'rs, 1940-NMSC-064, 44 
N.M. 605, 107 P.2d 121. 


Outstanding warrants may be paid only from money 


‘allocated for year in which contracted. — Outstanding 


town warrants, if valid, are to be paid by the money allocated 
for such expenses of the year for which contracted. Warrants 
for the current year, if funds are insufficient, should be paid 
pro rata. 1912-13 Op. Att'y Gen. No, 13-1001. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 


6-6-15. [Void indebtedness; payment from later collections; disposition . 
of surplus.] 


The void indebtedness mentioned in Section 6-6-11 NMSA 1978 shall remain valid to the extent 
and for the sole purpose of receiving any money which may afterwards be collected and belongs 
to the current year when they were contracted, and the collection thereof, when made, shall be 
distributed pro rata among the creditors having the void indebtedness, and in the event all of the 
valid and void indebtedness of any current year are paid in full and there is money for that cur- 
rent year remaining, the sum shall be converted into the fund for the next succeeding current year. 


History: Laws 1897, ch. 42, § 18; C.L. 1897, § 302; 
Code 1915, § 1230; C.S, 1929, § 38-4244; 1941 Comp., 
§ 7-610; 1953 Comp., § 11-6-9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and isnot part of the law. 


ANNOTATIONS 


Debts exceeding income for year are void. — The 
legislature adopted as a policy the plan that counties and 
other municipal subdivisions should be compelled to limit 
their expenses to their respective incomes, and that their 
debts, insofar as they exceeded such income, should be void, 
except for the purposes of entitling the creditor to his pro 
rata of moneys coming in.from deferred taxes. Johnston v. 
Board of Comm'rs, 1904-NMSC-018, 12 N.M. 237, 78 P. 43. 

Recovery limited to pro rata share. — Where the 
Bateman Act (6-6-11 and 6-6-13 to 6-6-18 NMSA 1978) 
applies, the contractor's recovery is limited to his pro 
_ rata share with other creditors of any sums unexpended 
for the fiscal year and remaining in the general fund or 
subsequently collected and belonging to that current year. 
McMurtry v, City. of Raton, 1958-NMSC-062, 64 N.M. 117, 
325 P.2d 707 (1958), aff'd, 66 N.M. 277, 347 P.2d 168. 

Judgment cannot be rendered against county 
when claim not’'paid due to insufficient funds. — No 
judgment can be rendered against .a county on a claim for 
current indebtedness arising out of the publication of the 
delinquent tax list where such claim has been presented 
and allowed, and payment thereon refused or denied on 
account of insufficient funds. Sena v. Board of Comm'rs, 
1921-NMSC-094, 27 N.M. 461, 202 P. 984. 


Exhaustion of funds no defense when due to un- 
lawful diversion. — A county creditor whose claim can- 
not be paid because of exhaustion of appropriate fund of 
the current year must bear the loss, except for his right 
to participate with other creditors in subsequent collec- 
tions of revenue belonging to that year; but such exhaus- 
tion is no defense if it was due to an unlawful diversion. 
Las Vegas Indep. Publ'g Co. v. Board of Cnty. Comm'rs, 
1931-NMSC-033, 35 N.M. 486, 1 P.2d 564, 

Excess income received by public service com- 
pany owned by city may be used to pay indebted- 
ness. — When a public service company owes its existence 
to a municipal ordinance and operates thereunder and the 
city is the beneficial owner of all its stock which is held by 
a trustee, and the city, directly or indirectly, controls the 
activity of the trustee, such income as is collected in a year 
over and above outstanding bond obligations may be used 
to pay off void indebtedness. McMurtry v, City of Raton, 
1959-NMSC-096, 66 N.M. 277, 347 P.2d 168. 

Reduction of salary of deputy county clerk held 
improper. — Where board of county commissioners re- 
duced the salary of the deputy county clerk when it was 
confronted with a shortage of funds, instead of resorting 
to the current expense fund or’prorating the funds avail- 
able as the statute requires in case of insufficiency of 
current expense fund, and there were sufficient funds on 
hand collected from delinquent taxes to satisfy all claims 
payable therefrom for the respective years during which 
the deputy's salary was reduced, he was entitled to be 
paid. Taylor v. Board of Comm'rs, 1940-NMSC-064, 44 
N.M. 605, 107 P.2d 121. 


6-6-16. [Appealed claims; payment.] 


In the event any claimant, during any current year, should appeal from:the board of county 
commissioners, as provided for by law, from the amount allowed him by such board, the commis- 
sioners, in making their quarterly payments as above-provided for, shall estimate and allow such 
claimant the amount allowed him, and in the event the court should allow such claimant a larger 
sum than was allowed him by the board of county commissioners the amount so allowed by the 
court shall be considered and paid as above-provided for at the next quarterly settlement after 
such decision of the court. 3 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1897, ch. 42, § 19; C.L, 1897, § 303; 
Code 1915, § 1231; C.S, 1929, § 38-4245; 1941 Comp., 
§ 7-611; 1953 Comp., § 11-6-10, 
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Cross references, — For appeal from board of county 
commissioners, see 4-45-5 NMSA 1978. Vie 


ANNOTATIONS 


Judgment can be satisfied only out of funds col- 
lected for year in which accrued. — A judgment on 


appeal from a disallowance by the commissioners of 
a claim of a county officer for fees, services or perqui- 


‘sites can be satisfied only out of taxes collected for the 


year in which accrued. Territory ex rel. Adair v. Beall, 


-,1904-NMSC-007, 12 N.M. 181, 75 P. 38, 


6-6-17. [Current year same as fiscal year.] 


The current year for the purpose of Sections 6-6-11, 6-6-13 to 6-6-16 NMSA‘1978 inclusive shall 
be construed to mean the fiscal year as defined in Section 6-10-1 NMSA 1978. : 


History: Laws 1897, ch. 42, § 20; C.L. 1897, § 304; 
Code 1915, § 1232; C.S, 1929, § 38-4246; Laws 1939, 
ch. 56, § 1; 1941 Comp., § 7-612; 1953 Comp., § 11-6-11. 


Bracketed material. — The bracketed material in the 
catchline was inserted by the compiler and is not part of 
the law. 


6-6-18. Current year; disposition of funds. 


All money collected from the tax schedule of any one year. for county purposes or that should 
have been collected for that year for that purpose, whether it;was placed on the tax schedule or 
not, except money collected for that year from assessments made for some special purpose and ex- 
cept for money deposited pursuant to the provisions of Section 6-6-19 NMSA 1978, shall constitute 


the fund for the current year. 


History: Laws 1897, ch. 42, § 21; C.L. 1897, § 305; 
§ 7-613; 1953 Comp., § 11-6-12; Laws 1989, ch. 276, § 2. 


ANNOTATIONS 


Cibola county entitled to federal "payment in lieu 
of taxes", — Cibola county, created in 1981 from the west- 
ern portion of Valencia county, was entitled to a portion 
of the "payment in lieu of taxes" paid by the federal gov- 
ernment to Valencia county to compensate the local gov- 
ernmental unit for loss of tax revenues from certain tax- 
exempt federal lands ("entitlement lands") located within 


local governmental boundaries. Board of Cnty. Comm'rs 
v. Board of Cnty. Comm'rs, 1986-NMSC-081, 105 N.M, 44, 
728 P.2d 454. 

School fund. — Money collected by taxes for school 
purposes constitutes a fund for schools for the’ current 
year, 1912-13 Op. Att'y Gen. No, 14-1307. 

Indebtedness of several years for water or sewer- 
age facilities not affected. — The Bateman Act (6-6-11 
and 6-6-13 to 6-6-18 NMSA 1978) does not apply to the 
creation of an indebtedness for water or sewerage facili- 
ties for municipalities to cover a period of several years. 
1921-22 Op. Att'y Gen, No. 20-2456. 


6-6-19. Local government permanent fund. 


A. The local governing body of a county or municipality may by ordinance establish a local 
government permanent fund and a local government income fund. 

B. The local government permanent fund shall constitute a fund in the treasury of the county 
or municipality into which may be deposited at the end of a fiscal year an amount of the unap- 
propriated general fund surplus. The amount that may be deposited into the local government 
permanent fund is any portion of the unappropriated general fund surplus that is in excess of fifty 
percent of the prior fiscal year's budget of the county or municipality. Money in the permanent 
fund may be appropriated or expended only pursuant. to approval of the voters of the county or 
municipality as provided in Subsection E of this section. 

C. Money in the local government permanent fund may be invested by the local board of finance 
for the county or municipality in the types of investments specified in Section 6-10-10 NMSA 1978 
and as specified in Sections 6-10-36 and 6-10-44 NMSA 1978, except as provided in Paragraph (2) 
of Subsection D of this section. Earnings from the investment of the permanent fund shall be de- 
posited in the local government income fund in the treasury of the county or municipality. Money 
in the income fund may be budgeted and appropriated by the local governing body for expenditure 
for any purpose of the county or municipality or may be deposited in the permanent fund. 

D. Investment authority for a local government permanent fund shall be as follows: 

(1) ifthe fund is less than forty million dollars ($40,000,000), it shall be invested as other 
funds of the local government; an 
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(2) if the fund is forty million dollars ($40,000,000) or over, it may be invested as funds 
of class A counties are invested and, if the fund is managed by an investment advisor that is reg- 
istered with the federal securities and exchange commission and that currently manages assets 
with a value of at least five hundred million dollars ($500, 000 2000), the fund may also be inypated 
in the following: 

(a) corporate debt securities, provided that: 1) the total amount ered in securi- 
ties issued by the same corporation or related corporate affiliates shall not exceed five percent of 
the market value of the permanent fund; 2) the securities shall be denominated in United States 
currency; 3) the securities shall be rated AA- or higher by a nationally recognized statistical rat- 
ing organization; 4) the final maturity of the securities may not exceed five years; and 5).the total 
amount invested pursuant to this subparagraph and Subparagraph (b) of this paragraph in the 
aggregate shall not exceed thirty percent-of the market value of the permanent fund; . 

(b) commercial paper, provided that: 1) the total amount invested in securities senlasa 
by the same corporation or related corporate affiliates shall not exceed five percent of the market 
value of the permanent fund; 2) the securities shall be denominated in United States currency; 3) 
the securities shall be rated in the highest rating category by a nationally recognized statistical 
rating organization; 4) the final maturity of the securities may not exceed two hundred seventy 
days; and 5) the total amount invested pursuant to this subparagraph and Subparagraph (a) of 
this paragraph in the aggregate shall not exceed thirty percent of the piled value of the Pept 
nent fund; and | 

(e) asset-backed securities, encitgagacbackpd securities, collateralized mortgage ob 
ligations or commercial mortgage-backed securities, provided that: 1) the total amount invested 
pursuant to this subparagraph shall not exceed five percent of the market value of the permanent 
fund; 2) the securities shall be denominated in United States currency; 3)'the securities shall -be 
rated AAA by a nationally recognized statistical rating organization; and 4) the final stated matu- 
rity of the securities may not exceed ten years. 

KE. The governing body of a county or municipality may adopt a resolution calling for an elec- 
tion on the question of expenditure of any amount of the local government permanent fund for a 
specified county or municipal purpose. The election shall be held within sixty days after the action 
of the governing body. The election shall be called, conducted, counted and canvassed substan- 
tially in the manner provided by law for general elections within the county or special municipal 
elections under the Local Election Act [Chapter 1, Article 22 NMSA 1978]. If a majority of the 
registered voters of the county or municipality voting on the question votes for the expenditure 
of a specified amount of the local government permanent fund for a specified county or municipal 
purpose, then that amount of money shall be available for appropriation and expenditure by the 
county or municipality for that purpose, If a majority of the registered voters of the county or mu- 
nicipality voting on the question votes against the expenditure of a specified amount of the local 
government permanent fund for a specified county or municipal purpose, then money in the local 
government permanent fund shall not be expended or appropriated for that purpose. Following an 
election at which the question was not approved, the question shall not again be submitted to the 
voters of that county or municipality within one year of the date of that election. 


History: 1978 Comp., § 6-6-19, enacted ee The 2011 amendment, effective June 17, 2011, in Sub- 
1989, ch. 276, § 3; 2003, ch. 84, § 1; 2011; ch. 183, § 1; ‘section D, increased the value of a permanent fund that 
2018, ch. 79, § 74. must be inyested as other funds of the local government 

The 2018 amendment, effective July 1, 2018, provided are invested from less than ten million dollars to less than 
that elections on the question of expenditure of any amount | forty million ‘dollars; increased the minimum size of a 
of. the local government: permanent fund for a-specified permanent fund that may be invested as funds of class A 
county or municipal purpose shall be called, conducted, counties are invested\from ten million dollars or more. to 
counted and canvassed substantially in the manner pro- forty million dollars or more; and authorized the invest- 
vided by law for general elections within the county or spe- ment of permanent funds that ‘may be invested as funds 
cial'municipal elections under the Local Election Act, and of class A counties are invested in corporate debt securi- 
made technical and conforming changes; and in Subsection ties, commercial paper, and asset-backed securities and 
K, after "municipal elections under the", deleted "Municipal mortgage- backed or collateralized obligations if the fund 
Hlection Code" and added "Local Election Act", is managed by a registered investment advisor. 

Temporary provisions. — Laws 2018, ch. 79, § 174 ‘The 2003 amendment, effective June 20, 2003 in vo 
provided that references in law to the Municipal Election section C substituted "in the types of investments" for "a 
Code and to the School Election Law shall be deemed to be following ’ ‘county or municipality" near the middle, ae 
references to the Local Election Act. stituted "Section" for "Sections" preceding "6-10-10", and 
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inserted "NMSA 1978 and:as specified in Sections" fol- Subsection D and redesignated former Subsection D as 
lowing "6-10-10" near the middle; and added present present Subsection E. 


6-6-20. Municipal post-employment life insurance benefits trust. 


A. A municipal post-employment life insurance benefits trust may be established, maintained 
and used by a municipal treasurer with the advice and consent of the municipal board of finance. 

B. The municipality's contributions to the municipal post-employment life insurance benefits 
trust shall be irrevocable, and the money in the trust shall be dedicated exclusively to funding 
post-employment life insurance benefits pursuant to the provisions of the trust established by the 
municipal treasurer. 

C. Money in a municipal post-employment. life insurance benefits trust shall be invested pur- 
suant to the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978] and the pro- 
visions of this section. Earnings and income from investment of money in the trust shall be cred- 
ited to the trust. 

D. The municipal treasurer shall serve as the trustee and may use the services of a trust 
company to manage the investment of money in the municipal post-employment life insurance 
benefits trust. 

E. As used in this section: 

(1) "municipal post-employment life insurance benefits trust" means an investment fund 
established, maintained and used by a municipality exclusively for the purposes permitted by this 
act; and 

(2) "trust company" means an individual or a company, corporation, firm, partnership, 
state-chartered bank, national bank or other legal entity that provides investment services pursu- 
ant to the Trust Company Act [Chapter 58, Article 9 NMSA 1978]. and that.agrees to adhere to the 
provisions of the Uniform Prudent. Investor Act. 


History: Laws 2017, ch. 14, § 1. ) ____ IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 14 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
Leasehold Community Assistance 
Sec. Sec. 
6-6A-1. Short'title. — 6-6A-4, Leasehold communities; duties. 
6-6A-2. Definition. 6-6A-5. Inclusion of leasehold community assistance 
6-6A-3. Leasehold conmmiunity assistance fund; creation; fund in the local government division's an- 
dispositon [disposition]. nual budget. 


6-6A-1. Short title. 


This act [Chapter 6, Article 6A NMSA 1978] may be referred to as the "Leasehold Fogarty 
Assistance Act", 


History: Laws 1985, ch. 214, § 1. 


6-6A-2. : Definition. 


As used in the Leasehold Community Assistance Act, "leasehold community" means a commu- 
nity which: 

A. is located on an Indian pueblo on lands leased feoin that nitehit 

B. «is chartered by the pueblo; 

C. has a mayor-council form of government; and 
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D. contains lands leased from the pueblo which, together with sii yaption tik has a net prop- 
erty tax valuation of at least five million dollars ($5,000,000). 


History: Laws 1985, ch. 214, § 2. 


6-6A-3. Leasehold community assistance fund; creation; dispositon 
[disposition]. 


A. There is created in the state treasury the "leasehold community assistance fund". The pur- 
pose of the fund is to provide leasehold communities with assistance in meeting their operating 
budgets. 

B. The leasehold community assistance fund shall be administered by the local’ government 
division of the department of finance and administration. The division shall determine the funds 
the leasehold community is eligible to receive from the fund by calculating the amount of money a 
municipality of similar size receives under all appropriate state laws. Such sources shall include 
but not be limited to: 

(1) property tax levies; 

(2) the law enforcement protection fund; 

(3) the small cities assistance fund; 

(4) the fire protection fund; 

(5) gross receipts distribution; 

(6) gasoline tax distributions; 

(7) cigarette tax distributions; and 

(8) motor vehicle fees distributions. 

C. Prior to receiving any assistance from the leasehold community assistance fund, the govern- 
ing body of the community shall agree to be bound by such rules and regulations promulgated by 
the local government division of the department of finance and administration. That division has 
the power and duty in relation to leasehold communities to: 

(1) require each leasehold community to furnish and file with the division, on or before 
June 1, of each year, a proposed budget for the next fiscal year; 

(2) examine each proposed budget:and, on or before July 1 of each year, approve and certify 

_to each leasehold community an operating budget for use pending approval of a final budget; 

(3) hold public hearings on proposed budgets; 

(4) make corrections, revisions and amendments to the proposed budgets as may be neces- 
sary to meet the requirements of law; 

(5) certify a final budget for each leasehold community to the appropriate governing body 
prior to the first Monday in September of each year. The budgets, Wits BPprOveNd | are binding upon 
all tax officials of the state; 

(6) require periodic financial reports of leasehold communities. The reports shall contain 
the pertinent details regarding applications for federal money or federal grants-in-aid or regarding 
federal money or federal grants-in-aid received, including but not limited to details: of programs, 
matching funds, personnel requirements, salary provisions and program numbers, as indicated in 
the catalog of federal domestic assistance, of the federal funds applied for and of those received; 

(7) with written approval of the secretary of finance and administration and the attorney 
general, increase the total budget of any leasehold community in the event the leasehold commu- 
nity undertakes an activity, service, project or construction program which was not contemplated 
at the time the final budget was adopted and approved and which activity, service, project or con-. 
struction program will produce sufficient revenue to cover the increase in the budget. or the lease- 
hold community has surplus funds on hand not necessary to meet the expenditures provided for in 
the budget with which to cover the increase in the budget; 

(8) supervise the disbursement of funds to the end that expenditures will not be niade in 
excess of budgeted items or for items not budgeted: and that there will not be illegal expenditures; 

(9) prescribe the form for all budgets, books, records ane accounts for leasehold communi- 
ties; and rs | 
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(10) with the approval of the secretary of finance and administration, make rules and 
regulations relating to budgets, records, reports, handling and disbursement of public funds or in 
any manner relating to the financial affairs of the leasehold communities. 


History: Laws 1985, ch. 214, § 3. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Investment of leasehold community funds. — Be- 
cause leasehold communities are not local public bodies 
or political subdivisions of the state, they are subject to 
the rules and oversight of the department of finance and 


administration only if they accept leasehold community as- 
sistance funds under the Leasehold Community Assistance 
Act, 6-6A-1 NMSA 1978 et seq., and if the department de- 
velops valid rules governing deposits and investment in- 
struments pursuant to the department's authority under 


* the act. Unless the department develops rules governing 


deposits and investment instruments, leasehold communi- 
ties are not subject to the restrictions of 6-10-10, 6-10-36 
and 6-10-44 NMSA 1978. 2013 Op. Att'y Gen. No. 13-01. 


6-6A-4. Leasehold cotintunitiess duties. 


Every leasehold community shall: 


A. keep all the books, records and accounts in their respective offices in the form prescribed by 


the local government division; 


B. submit to an audit of its books upon request of the local government division; 
C. make all reports as may be required by the local government division; and 
D. conform to the rules and regulations adopted by the local government division. 


History: Laws 1985, ch. 214, § 4. 


Cross references. — For local government division, 
see 9-6-3 NMSA 1978. 


6-6A-5. Inclusion of leasehold community assistance fund in the local 
government division's annual budget. 


The local government division shall calculate the amount of funds to which all leasehold com- 
munities are entitled as provided in Subsection B of Section 3 [6-6A-3B NMSA 1978] of the Lease- 
hold Community Assistance Act and shall include that amount in the division's annual budget 
in the general appropriation act. These budgeted funds shall be used to replenish annually the 
money available for distribution from the leasehold community BBSIBLACES fund. 


History: Laws 1985, ch. 214, § 5. 


“ARTICLE 7 


Disaster Relief 


Sec. | Sec. 
6-7-1. Recompiled. . 6-7-3. Recompiled. 
6-7-2. i 


6-7-1. Recompiled.. 


Recompilations. — Laws 2005, ch: 22, § 4 sacohipilad 
former 6-7-1 NMSA 1978 as 12-11-23 NMSA 1978, effec- . 
tive July 1, 2005. 


6-7-2. Recompiled. 


Recompilations, — Laws 2005, ch. 22, § 4 recompiled 
former 6-7-2 NMSA 1978 as 12-11-24 NMSA 1978, effec- 
tive July 1, 2005. 
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6-7-3. Recompiled. 


Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
former 6-7-3 NMSA 1978 as 12-11-25 NMSA 1978, effec- 
tive July 1, 2005. 


ARTICLE 8 


Investment of Public Money 


Sec. Sec. : i 
6-8-1. Definitions. 6-8-18. Record of investments. 
6-8-2. State investment council. 6-8-14. Monthly reports. 
6-8-3, Council terms and qualifications. 6-8-15. Post-audit. 
6-8-4, Investment office; state investment officer; terms. - 6-8-16, Annual report. 
6-8-5. Bond; staff; budget. 6-8-17. Repealed. 
6-8-6. Transfer of investment powers. 6-8-18. Repealed. 
6-8-7. Powers and duties of the state investment council 6-8-19. Repealed. 
and state investment officer; investment 6-8-20;. Repealed. 
policy; investment managers. 6-8-21, Repealed. 
6-8-8. Compromise; adjustment. 6-8-22. Disclosure of third-party marketers; penalty. 
6-8-9. Repealed. 6-8-23. Compensation under contingent fee contracts; 
6-8-10. Investment standards, 5 suspense fund created. 
6-8-11. Custody of securities. 6-8-24. Qui tam plaintiffs. 
6-8-12. Repealed. ; 6-8-25. Accounts for support of persons with disabilities. 


6-8-1. Definitions. 


As used in Chapter 6, Article 8 NMSA 1978: | 

A. "council" means the state investment council; 

B. "department" means the department of finance and administration; 

C. "land grant permanent funds" means the permanent school fund established by Article 12, 
Section 2.of the constitution of New Mexico and all other permanent funds derived from lands 
granted or confirmed to the state by the act of congress of June 20, 1910, entitled "An Act To enable 
the people of New Mexico to form a constitution and piaig government and be admitted into the 
Union on an equal footing with the original States . 

D. "permanent funds" means the land grant oe Seta funds, rural libraries endowment fund, 
severance tax permanent fund, tobacco settlement permanent fund and water trust fund; 

E. "secretary" means the secretary of finance and administration; 

F. "severance tax permanent fund" means the fund established by Article 8, Section 10 of the 
constitution of New Mexico; 

G. "tobacco settlement permanent fund" means the fund established by Section 6-4-9 NMSA 
1978; and 

H. "water trust fund" means the fund established by Article 16, Section 6 of the constitution of 
New Mexico. 


History: 1953 Comp., § 11-2-8.4, enacted by Laws N.M. Const., art. VIII, § 10 and article XII, §§ 2, 4 and 
1957, ch. 179, § 1; 1977, ch. 247, § 5; 1988, ch. 301, § 11; 7, approved at the 1996 general election, effected the 


1988, ch. 806, § 1; 1997, ch. 135, § 1; 1997, ch. 183, § 1; same changes in the section as the first 1997 amendment. 
‘2015, ch. 95, § 1; 2019, ch. 165, § 5. The United States Congress approved the constitutional 
The 2019 amendment, effective July 1, 2019, included amendments in P.L. 105-37, 111 Stat. 1113, the New Mex- 
the "rural libraries endowment fund" within the defini- ico Statehood and Enabling Act Amendments of 1997, ap- 
tion of "permanent funds", as used in Chapter 6, Article proved August 7, 1997. 
8 NMSA 1978; in Subsection D, after "land grant perma- The first 1997 amendment, effective April 9, 1997, 
nent funds,", added "rural libraries endowment fund". substituted "Chapter 6, Article 8" for "Sections 6-8-1 
The 2015 amendment, effective June 19, 2015, through 6-8-16" in the introductory language and substi- 
amended certain definitions relating to public finances tuted "land grant permanent funds" for "permanent fund" 
and the investment of public money; deleted Subsections in Subsection C. . . 
A, B and C; redesignated Subsection D as Subsection A; . 
and added new Subsections B through H, ANNOTATIONS 
The second 1997 amendment, effective on the date The restrictions specified in this article are valid 
the United States congress consents to amendments of and constitutional. 1957-58 Op. Att'y Gen. No. 58-10. 
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6-8-2. State investment council. 


A. There is created a "state investment council". The council shall be composed of: 


(1) , the governor; 
.. (2) the state treasurer; 
(3) the commissioner of public lands; 
_ (4). the secretary; 


(5) the chief financial officer of a state institution of higher education appointed by the 


governor with the advice and consent, of the senate; 


(6) four.members appointed by the New Mexico legislative council with the advice and 
consent of the senate; provided that no‘more than two members shall be members of the same 


political party; and 


(7) . two members appointed by the governor with the advice and consent of the eit} 
B. The chair of the council shall be the governor, and the vice chair shall be selected by the 
council, All actions of the council shall be by majority vote, and a majority of the members shall 


constitute a quorum. 


C. Members of the souserei arnniuted pursuant to Paragraphs (6) and (7) of Subsection A of this 
section shall be reimbursed per diem and mileage pursuant to the provisions of the Per Diem and 


Mileage. Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1953 Comp., § 11-2-8.5, enacted by Laws 
1957, ch. 179, § 2; 1977, ch. 247, § 96; 1979, ch. 273, § 1; 
1981, ch. 264, § 1; 1983, ch. 306, § 2; 2010, ch. 14, § 1. 

The 2010 amendment, effective March 1, 2010, in 
Subsection A, deleted "three public members appointed by 
the governor with the advice and consent of the senate"; 
deleted "the state investment officer; and"; and added 
Paragraphs (6) and (7); in Subsection B, in the first sen- 
tence, after "governor", added the remainder of the sen- 
tence; and in the second sentence, after "majority vote, 
and", deleted "at least three members appointed pursuant 
to Subsections E and G of this section must be present 
to" and added "a majority of the members shall"; and in 
Subsection C, after"appointed pursuant to", added "Para- 
graphs (6) and (7) of" and after "Subsection", changed "E" 
to Wags 

Temporary proviitens: + Laws 2010, ch. 14, § 8 pro- 
vided: 

A. On March 1, 2010, the state investment officer is no 
longer a member of the state investment council. 

B. On the effective date of this act, the three public 
members serving on the state investment council the day 
before the effective date of this act are no longer members 
of the state investment council. 

C. Within thirty days of the effective date of the act, 
four members shall be appointed to the state investment 


council by the New Mexico legislative council pursuant . 


to Paragraph (6) of Subsection A of Section 6-8-2 NMSA 
1978 and shall serve on an interim basis until eet 
by the senate. 

D, : Within thirty days of the effective date of this ae, 
two members shall be appointed to the state investment 


council by the governor pursuant to Paragraph (7) of Sub- 
section A of Section 6-8-2 NMSA 1978 and shall serve on 
an interim basis until confirmed by the senate. 

E. The four members appointed pursuant to Subsec- 
tion C of this section and the two members appointed 
pursuant to Subsection D of this section shall, by lot, de- 
termine the initial terms of office for each position so that 
one position will be for a term of one year, one position will 
be for a term of two years, two positions will be for terms 
of three years, one position will be for a term of four years 
and one position will be for a tem of five years. Thereafter, 
the terms shall be for five years. 


ANNOTATIONS 


State investment council is an arm of the state. 
State ex rel. Nat. Educ, Assn. of N.M. v. Austin, 671 F. 
Supp. 2d 1249 (D.N.M. 2009). 

Powers and rights of council limited to those 
granted by constitution and statute. — The invest- 
ment council is a creature of statute, being unknown 
at common law, and has only those powers and rights 
granted to it by the constitution and legislative enact- 
ment. 1961-62 Op. Att'y Gen. No. 61-49. 

Members of council. are public employees, not 
officers. — The constitutional provisions relative to the 
investment council do not explicitly provide for the term 
of the position created, the method of appointment or the 
specific duties of the position, These matters are left to 
the legislature, acting within its powers subject to consti- 
tutional restrictions. Accordingly, members of the invest- 
ment council are public employees and not public officers. 
1957-58 Op. Att'y Gen. No. 58-10. 


6-8-3. Council terms and qualifications. 


A. Members of the council appointed pursuant to Paragraphs (6) and (7) of Subsection A of Sec- 
tion 6-8-2 NMSA 1978, with the advice and consent of the senate, shall serve for staggered terms 
of five years. Members of the council shall serve until their successors are appointed and have 
qualified. 

B. The members of the council appointed pursuant to Paragraphs (6) and (7) of Subsection A 
of Section 6-8-2 NMSA 1978 shall be qualified by competence and no less than ten years' experi- 
ence in the field of investment management, investment risk management, corporate governance, 
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investment accounting or finance. A member of the councilyshall not have had any contracts to do 
business with the council, the investment office, the office of the state treasurer, the educational 
retirement board, the public employees retirement association, the New Mexico finance authority 
or the state board of finance for a period of two calendar years prior to the person's appointment 
to the council and shall not enter into any contracts to do business with any of the named state 
agencies or instrumentalities for a period of two calendar years after the end of the term for which 
the member was appointed. Members of the council and officers and employees of the council shall 
be governed by the provisions of the Governmental’ Conduct Act [Chapter 10, Article 16 NMSA 
1978]. Nothing in this section or in the Governmental Conduct Act shall be construed as prohibit- 
ing an officer of a financial institution from participating as a member of the council in setting 
general policies of the council, nor shall any provision of the Governmental Conduct:Act prohibit 
the council or the state treasurer from depositing funds under the jurisdiction ofthe council in arly 
financial institution. A council member shall ‘not hold an office or employment in a political party. 

C. The member appointed pursuant to Paragraph (5) of Subsection A of Section 6-8-2 NMSA 
1978 shall serve at the pleasure of the governor. A member of the council appointed pursuant to 
Paragraphs (6) and (7) of Subsection A of Section 6-8-2 NMSA 1978 may be removed from the 
council by the appointing person or entity, for failure to attend three consecutive meetings or other 
cause, in the manner provided for removal of members of boards of regents under Article 12, Sec- 
tion 13 of the constitution of New Mexico. A vacancy in the membership of the council occurring 
other than by expiration of term shall be filled in the same manner as the oreoe! appointment 
but for the unexpired term only. 


History: 1953.Comp., § 11-2-8.6, enacted by Laws of"; after "Subsection", changed "E" to"A"; and after:"qual- 


1957, ch. 179, § 3; 1981, ch, 264, § 2; 1983, ch. 806, §,3; ified by competence and", added "no less than ten years"; 
2010, ch. 14, § 2; 2015, ch, 95, § 2. deleted the former second sentence, which provided that 
The 2015 amendment, effective June 19, 2015, ex- during tenure, council members could not engage in 
panded the qualification requirements for members of any capacity in the sale of securities to the state; added 
the state investment council; and in Subsection B, after the second sentence; in the third and fourth sentences, 
"field of investment", added "management, investment changed the statutory reference from "the Conflict of In- 
risk management, corporate governance, investment ac- terest Act" to "the Governmental Conduct Act"; in Subsec- 
counting", and after "business with the", deleted, "state tion C, added the first.sentence; in the second sentence, 
investment", ; after "appointed pursuant to", added "Paragraphs (6) and 
The 2010 amendment, effective March 1, 2010, in (7) of" and after "Subsection", changed "E or, G" to "A"; 
Subsection A, in the first sentence, after "council ap- and changed "removed from the council by the governor 
pointed", deleted "by the governor" and added "pursuant for cause" to "removed from the council by the appoint- 
- to Paragraphs (6) and (7) of Subsection A of Section 6-8-2 ing person or entity, for failure to attend three consecutive 
NMSA 1978"; in Subsection B, in the first sentence, after meetings or other cause". 


"appointed pursuant to", added "Paragraphs (6) and (7) 


6-8-4. Investment office; state investment officer; terms. 


‘A. There is established an "investment office". The chief administrative officer of the office 
shall be known as the "state investment officer". | 

B, The state investment officer shall be appointed by the council. The state investment officer 
shall devote the officer's entire time and attention to the duties of that office and shall not engage 
in any other occupation or profession or hold any other public office, appointive or elective. The 
state investment, officer. shall be an individual qualified by at least ten years of investment and 
executive experience to direct the work of the investment office. The state investment officer shall 
appoint a deputy state investment officer, with at least seven years' professional experience in the 
field of institutional investment management, to serve as the chief investment officer. The state 
investment officer shall receive a salary to be determined by the council. 

C. The ntete investment officer shall serve at the will of the council. , 


History: 1958 sas §.11-2-8.7, enacted by Laws "state investment", after "shall be", deleted "a person" and 


1957, ch. 179, § 4; 1977, ch. 247, 8 97; 1981, ch, 264, § 3; added "an individual", after "qualified by", deleted "train- 

2010, ch, 14, 8 3; 2015, ch. 95, § 3. ing and" and added "at least ten years of", after "invest- 

The 2015 amendment, effective June 19, 2015, ex- ment", added "andiJexecutive", after "investment office", 

panded .the, qualification requirements , for the state in- deleted "and shall have had at least five years’ profes- 

vestment officer and the deputy state investment officer; sional experience as an investment officer" and added 

in Subsection B, after "appointive or elective. The", added "The state investment officer shall appoint a deputy state 
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investment officer, with at least’seven years’ professional 
experience in the field of institutional investment man- 
agement, to serve as the chief investment officer.", after 
"The", added "state investment", after "determined by 
the", deleted "state investment", after "council", deleted 
"but in no case less than fifty thousand dollars ($50,000) 
annually"; and in Subsection C, after “investment offi- 
cer shall serve", deleted "for an initial term of two years 
beginning July 1, 1981 and thereafter for terms of four 
years. The state investment officer may be removed from 
office by the council for cause" and added "at the will of 
the council". 

The 2010 amendment, effective March 1, 2010, in 
Subsection B, changed the first sentence, after "shall 
be appointed by the", deleted "governor with the advice 
and consent of the senate" and added "council"; deleted 
the former second sentence, which provided that recom- 
mendations for the appointment of the state investment 
officer shall be made to the governor by the investment 
council; and in Subsection C, in the second sentence, after 
"removed from office by the" changed-"governor for cause 
inthe manner provided for removal of members of boards 
of regents under Article 12, Section 18 of the constitution 
of New Mexico" to "council for cause". 


6-8-5. Bond; staff; budget. 


ANNOTATIONS 


Duties of investment officer not delegated. — 
Within the scope of the duties and potential liabilities 
established within the contractual relationship, an invest- 
ment advisor was required to advise the state to make 
lawful investments, The contract did not delegate nondel- 
egable duties to the advisor, and the advisor was there- 
fore.estopped to assert. that doctrine as a bar.to suit on 
the contract, State ex:rel. Udall v. Colonial Penn Ins. Co., 
1991-NMSC-048, 112 N.M, 123, 812 P.2d 777. 

The state investment council may not delegate 
authority to settle litigation. — Where the New Mex- 
ico state investment council (NMSIC) delegated authority 
to a litigation committee to settle legal matters and where 
the litigation committee approved a settlement under the 
Fraud Against Taxpayers Act, 44-9-1 to 44-9-14 NMSA 
1978, the actions of the litigation committee were void be- 
cause the only mention of NMSIC's ability to delegate its 
responsibilities states that the NMSIC may delegate ad- 
ministrative and investment-related functions to'the state 
investment officer, and that the NMSIC may use commit- 
tees, but only to make recommendations to the NMSIC. 
N.M. State Inv. Council v. Weinstein, 2016-NMCA-069, 
cert. denied. 


A. Before the state investment officer or other responsible employee of the investment office 
enters upon the officer's or employee's duties, the secretary shall require an individual bond or in- 
clude the state investment officer and all employees of the investment office under a blanket bond 
for an amount and for a coverage deemed best to protect the state's interest. The bond premiums 
shall be paid by the state. 

B. «The state investment officer shall annually prepare a budget for administering and invest- 
ing all funds managed by the investment office, which shall be reviewed and approved by the coun- 
cil. Any funds provided for the operating budget of the investment office shall be appropriated by 
the legislature from the assets of the land grant permanent funds, the severance tax permanent 
fund, funds available for investment pursuant to Subsection I of Section 6-8-7 NMSA 1978 or ree 
other funds managed by the investment office, as authorized by law. 

C. Amounts budgeted or appropriated from the land grant permanent funds and the severance 
tax permanent fund for the costs of administering and investing those funds shall be in addition to 
the amounts distributed to the beneficiaries of the land grant permanent funds and to the general 
fund from the severance tax permanent fund as provided by law. 

D. The state investment officer shall appoint all employees of the investment office. 


History: 1958 Comp., § 11-2-8.8, enacted by Laws subsection relating to the land grant permanent funds; 


1957, ch. 179, § 5; 1976, ch. 6, § 1; 1977, ch. 247, § 98; 
1997, ch. 135, § 2; 2015, ch, 95, § 4. 

The 2015 amendment, effective June 19, 2015, 
changed certain requirements for administering and in- 
vesting certain funds by the state investment officer; in 
Subsection A, after "enters upon", deleted "his" and added 
"the officer's or employee's", after "investment officer and", 
deleted "other responsible" ‘and added "all", and after "em 
ployees', added of the investment office"; in Subsection B, 
after "shall be appropriated”, added "by the legislature", 


and in Subsection C, after "permanent fund as provided 
by law", deleted the remainder of the subsection relating 
to amounts budgeted or appropriated from the land grant 
permanent fund. 

The 1997 amendment, effective April 9, 1997, in Sub- 
section A, substituted "office, enters" for "division, shall 
enter" and deleted "shall" preceding "include"; rewrote 
Subsection B; added Subsection C:and redesignated for- 
mer Subsection C as Subsection D; and. substituted "of- 
fice" for division" in Subsection D. 


after " as gt by law", deleted the remainder of the 


6-8-6. Transfer of investment powers. 


The functions, powers and duties vested by law relating to the investment or reinvestment of 
money and the purchase, sale or exchange of investments or securities of the permanent fund are 
transferred to the state investment officer. The state treasurer shall maintain custody of the state 
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permanent fund butshall’at‘all times render the fund or any part of it available for investment in 
accordance with the provisions of Sections. 6-8-1 through 6-8-18 NMSA 1978. 

Any provision of existing law requiring or designating an elected state official to serve by virtue 
of his office in an ‘active or advisory capacity concerning the investment of the state permanent 
fund shall be InoBeralve 


History: 1953 Comp., § 11-2-8.9, enacted by paws ANNOTATIONS | 


1957, ch. 179, § 6; 1977, ch. 247, § 99; 1981, ch. 264, § 4. i ata 
Cross references, ‘For investnient responsibility of Limitation on investment of "permanent fun 


fi tPdhider for "pablic’ build t ital, — This section limits the power of the state investment 
sey pen arev i i hero EMSA ‘atta. eS Sa officer to investment of those funds which are in the "per- 


manent fund." 1961-62 Op. Att'y Gen. No, 62-76, 


6-8-7. Powers and duties of the state investment. council and state 
investment officer; investment policy; investment managers. 


A.» Subject to the limitations, conditions and restrictions contained in policymaking regulations 
or resolutions adopted by the council, the council may make purchasesy sales, exchanges, invest- 
ments and reinvestments of the assets of all funds in accordance with the Uniform Prudent Inves- 
tor Act [45-7-601 through 45-7-612 NMSA 1978]. The state investment officer and the council are 
trustees of all funds under their control and shall see that money invested is at all times handled 
in the best interests of the state. The council may delegate administrative and investment-related 
functions to the state investment officer. 

B:. The state investment officer shall formulate, and recommend to the: council for approval 
investment regulations or resolutions pertaining to the kind or nature of investments and limita- 
tions, conditions and restrictions upon the methods, practices or procedures for investment, rein- 
vestment, purchase, sale or exchange transactions that should govern the activities of the invest- 
ment office. 

C. The council shall meet at least ten times per year, and:as often as exigencies may Pit n og 
to consult. with the state investment officer concerning the work of the investment office. The 
council shall have, access to.all files and records of the investment office and shall require the state 
investment officer to report on and provide information necessary to.the performance of council 
functions. The council may hire investment management or consulting firms to advise the council 

-with respect to the council's investment decisions for the investment of funds managed by the 
investment office and pay reasonable compensation for such management.or consulting services 
from the assets of the applicable funds, subject to budgeting and appropriation by the legislature. 
The terms of any such investment management or consulting services contract shall.incorporate 
the statutory requirements for investment of funds under the council's jurisdiction. Prior to being 
hired, a prospective investment management, advisory or consulting services firm shall submit to 
the council a disclosure detailing all campaign contributions made within the last two years by 
the firm or the principals of the firm to any member of the council, or to a political committee or 
other entity that is intended to aid or promote the nomination or: election of any council member 
to a political office. 

D. The council shall provide an opportunity for public comment at meetings of the council. Ad- 
vance notice of meetings shall be published on the council's web site and i in a newspaper of general 
circulation at least ten days in advance of the meeting. 

E, All funds managed by the state, investment officer shall be managed, in accordance with 
the Uniform Prudent Investor Act. The council may form and use committees to study and make 
recommendations to the council. Prior to commencing work for the council, a committee member 
who is not a member of the council shall submit to the council a disclosure detailing all campaign 
contributions made within the last two years to any member of the council or to a political com- 
mittee or other entity that is intended to aid or promote the nomination or election of any council 
member to a political office. 

F. Fiduciaries of the permanent funds are: 

(1) the council; 
(2) the state investment officer and investment t offices staff; 
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(3) ‘any person providing investment. advice to the council, the state investment officer or 
investment office staff for an investment management, advisory or consulting services fee; and 

(4) all persons exercising discretionary authority over or control of funds under the man- 
agement of the council. 

G. Thecouncil may contract for legal services for litigation on a contingent or partly contin- 
gent fee basis, subject to an expedited solicitation process devised and. approved by, the council; 
provided that: 

(1) amounts recovered by the legal services contractor shall be deposited in the state in- 
vestment council suspense fund; _. ; | 
(2) the council shall submit each proposed contract to the attorney general and the de- 
partment for review of the contingency fee. The attorney general's and the department's review 
shall take into account the complexity of the factual and legal issues presented by the claims to be 
pursued under the contract. Iftheattorney general or the department advises the council that the 
proposed contingency fee is not reasonable, the council may nevertheless approve the contract and 
the contingency fee by a majority vote of its members; and 
(8) each prospective legal services contractor seeking to represent the council on a contin- 
gent or partly contingent fee basis shall file with the council the disclosure required by Section 13- 
1-191.1 NMSA 1978 disclosing all campaign contributions made to the governor, attorney general, 
state treasurer or any member of the council, or to a political committee that is intended to aid or 
promote the nomination or election of any candidate to a state office if the committee is: 
(a) established by any of the foregoing persons or their agents; 
(b) established in consultation with or at the request of any of the foregoing persons 
or their agents; or 
(c) . controlled by one of the foregoing persons or their agents. 

H. The council may select and contract for the services of one or more custodian banks for all 
funds under the council's management. For the purpose of this subsection, "custodian bank" means 
a financial institution with the general fiduciary duties to manage, control and collect the assets of 
an investment fund, including receiving all deposits and paying all disbursements as directed by 
staff, safekeeping of assets, coordination of asset transfers, timely settlement of securities transac- 
tions and accurate and timely reporting of the assets by individual account and in total, 

I. For funds available for investment for more than one year,’ the:council may contract. with 
any state agency to provide investment advisory or investment management services, separately 
or through a pooled investment fund; provided that the state agency enters into a joint powers 
agreement with the council and that the state agency pays at least the direct cost of such services. 
Notwithstanding any statutory provision governing state agency investments, the council may 
invest funds available from a state agency pursuant to a joint powers agreement in any type of 
investment permitted for the land grant permanent funds under the prudent investor rule. In 
performing investment services for a state agency, the council and the state investment officer 
and investment office staff are exempt from the New Mexico Uniform Securities Act [58-13C-101 
through 58-13C-701 NMSA 1978]. As used in this subsection, "state agency" means any branch, 
agency, department, board, instrumentality, institution or political subdivision of the state, the 
New Mexico finance authority, the New Mexico mortgage finance authority and any tax-exempt 
private:‘endowment entity whose sole beneficiary is.a state agency or whose beneficiaries are stu- 
dents attending’a public educational institution in the state. 

J. The state investment officer shall provide quarterly performance reports to the gases ae 
finance committee. Annually, the state investment officer.shall ratify and provide written invest- 
ment policies, including any amendments, to the legislative finance committee. 

K. Council members, the state investment officer and investment office staff and committee 
members appointed by the council, jointly and severally, shall be indemnified by the state, out of 
the permanent funds, from all claims, demands, suits, actions, damages, judgments, costs, charges 
and expenses, including court costs and attorney faba! against all claims, liability, losses or dam- 
ages arising from any decisions made or actions taken while acting within the scope of duty and 
pursuant to law as.a council member, the state investment officer, investment office staff or a 
committee member appointed by the council. Following indemnification, if it is shown that the 
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indemnified person acted fraudulently or with intentional malice, the state shall have the right to 
recover from the indemnified person any amount expended under this subsection. 


History: 1953 Comp., § 11-2-8.10, enacted by Laws 
1957, ch. 179, § 7; 1977, ch..247, § 100; 1981, ch. 264, 
§ 5; 1983, ch. 306, § 4; 1991, ch. 57, § 1; 1993, ch. 118, 
§ 1; 1997, ch. 185, § 3; 2001, ch. 252, §'1; 2005, ch. 194, 
§ 1; 2005, ch. 240, § 1; 2010, ch. 14, § 4; 2011, ch. 9, § 1; 
2015, ch. 95, § 5. 

Cross references, — For constitutional provision as to 
duties of state investment officer relative to permanent 
school fund, see N.M. Const., art. XII, § 7. 

For the New Mexico mortgage finance authority, see 58- 
18-4 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, re- 
quired certain disclosures from prospective investment 
management, advisory or consulting services firms and 
from advisory committee members; in Subsection A, af- 
ter "delegate administrative", added "and investment- 
related"; in Subsection C, after "shall meet at least", de- 
leted "once each month" and added "ten times per year", 
after "council may hire", deleted "one or more", after "in- 
vestment management", added "or consulting", after "re- 
spect to council's", deleted "overall",:after "investment", 
deleted "plan" and added "decisions", after "compensation 
for such", deleted "advisory" and added "management or 
consulting", after "such investment management", added 
"or consulting", and after "council's jurisdiction", added 
the remainder of the subsection; in Subsection H, after 
"The council may", deleted "employ investment manage- 
ment services to invest the funds and may pay reasonable 
compensation for investment management services from 
the assets of the applicable funds, subject to budgeting and 
appropriation by the legislature" and added the remain- 
der of the subsection; in Subsection F\ added "Fiduciaries 
of the permanent funds are" and added the designation 
for Paragraph: (1) of Subsection F, and after "council", 
added the designation for Paragraph (2) of Subsection F; 
in Paragraph (2) of Subsection F, after "investment offi- 
cer", added "and investment office staff"; added the desig- 
nation for Paragraph (3) of Subsection F; in Paragraph (3) 
of Subsection F, after "advice to the council", deleted "or 
and added "and", after "state investment officer", added 

"or investment officd staff", after "for", deleted i a" and 
added "an investment management, advisory or ea 
ing services", and after "fee", deleted "or other compensa- 
tion"; added the designation Paragraph (4) of Subsection 
F; in Subsection F, Paragraph (4), after "management of 
the council", deleted "are fiduciaries"; in Subsection I, af- 
ter "fund; provided", added "that", after "the council and 
the state investment officer", added "and investment office 
staff", and after "beneficiary is a state agency", added "or 
whose beneficiaries are students attending a public edu- 
cational institution in the state"; and added Subsection K. 

The 2011 amendment, effective March 17, 2011, 
added Subsection G to permit the council to contract for 
legal services on a contingent basis, subject to review of 
the terms of the contract by the attorney general and the 
department of finance and administration and to the dis- 
closure by prospective contractors of political contribu- 
tions. 

The 2010 amendment, effective March 1, 2010, in the 
catchline, after "duties of", added "the state investment 
council and"; in Subsection A, in the first sentence, after 
"resolutions adopted by the council", changed "and subject 
to prior authorization by the council the state investment 
officer may make purchases" to "the council may make 
purchases" and after "assets of all funds", deleted "admin- 
istered under the supervision of the council"; in the second 


sentence, after "The state investment officer", added "and — 


the cotincil are trustees of all funds under their control 
and"; and added the third sentence; added Subsection D; 
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in Subsection E, at the beginning of the second sentence, 
deleted "With the approval of" and in the second sentence, 
after "The council", deleted "the state investment officer"; 
added Subsections F and G; and in Subsection H, in the 
first sentence, after "investment for more than:one year, 
the", deleted "state investment officer" and added "coun- 
cil"; in the second sentence, after "governing state agency 
investments, the", deleted "state investment officer" and 
added "council"; and in the third sentence, changed the 
statutory reference from the "New Mexico Securities Act 
of 1986" to the "New Mexico Uniform Securities Act"; and 
relettered the succeeding subsections accordingly. 

The 2005 amendment, effective July 1, 2005, provided 
in Subsection A that the state investment officer shall act 
in accordance with the Uniform Prudent Investor Act; 
deleted former Subsection B, which provided that sales 


_of securities or investments could not be at a price less 


than going market; deleted former Subsection C which 
provided that the state investment officer shall obtain an 
attorney's opinion certifying the legality of bonds to be 
purchased; provides in Subsection D that all funds man 
aged by the state investment officer shall be managed in 
accordance with the Uniform Prudent Investor Act; and 
added Subsection F to provide that the state investment 
officer shall provide reports and investment policies to the 
legislative finance committee. 

The 2001 amendment, effective June 15, 2001, ie 
stituted "in accordance with the prudent investor rule 
set forth in the Uniform Prudent Investor Act" for "on a 
total rate of return basis in a prudent manner, unless a 
higher standard of care is required by law" in Subsection 
F; in Subsection G, substituted "prudent investor rule" for 
"same standard of care applicable to investments of the 
land grant permanent funds" at the end of the second sen- 
tence, and inserted "and any tax-exempt private endow- 
ment entity whose sole beneficiary is a state agency" at 
the end of the subsection. 

The 1997 amendment, effective April 9, 1997, substi- 
tuted "assets of all funds administered under the supervi- 
sion of the council" for "permanent fund" in Subsection A; 
substituted "shall be" for "is" in Subsection B; in the sec- 
ond sentence of Subsection E, inserted "for the investment 
of all funds managed by the investment office", inserted 
"advisory", and substituted the language beginning "the 
assets of the applicable" for "funds of the investment of- 
fice"; rewrote Subsection F; in Subsection G, deleted "state 
investment" preceding "council" in the first sentence, and 
substituted the language beginning "institution or politi- 
cal" for "or institution of the state other than the educa- 
tional retirement board and the retirement board created 
by the Public Employees Retirement Act" in the last sen- 
tence. 

The 1993 amendment, effective June 18, 1993, made 
a stylistic change in the second sentence of Subsection A 
and rewrote Subsection G, substituting references to state 
agencies for references to educational institutions. 

The 1991 amendment, effective June 14, 1991, added 
the subsection designations; in the first sentence of Sub- 
section A substituted "adopted" for "promulgated"; in 
Subsection D substituted "that should govern" for "which 
should govern"; and added Subsection G. 


ANNOTATIONS 


Duties of investment officer not delegated. 
Within the scope of the duties and potential liabilities 
established within the contractual relationship, an in- 
vestment advisor was required to ‘advise the state to 
make lawful investments. The contract did not delegate 
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nondelegable duties to the advisor, and the advisor was 
therefore estopped to assert that doctrine as a bar to suit 
on the contract. State ex rel. Udall v. Colonial Penn Ins, 
Co., 1991-NMSC-048, 112 N.M. 123, 812 P.2d 777. 

Investment officer has only powers granted by 
constitution or statute. — The investment officer is a 
creature of statute, being unknown at common law, and 
has only those powers and rights granted to him by the 
constitution and legislative enactment 1961-62 Op. Att'y 
Gen. No. 61-49. 

Requirements for eeehenus of securities. — The 
requirement of this section, as it pertains to an exchange, 
is that the securities which are to be received in the ex- 
change must have an aggregate price which is equal to or 
in excess of the market price of the securities which are 
to be given by the state. 1959-60 Op. Att'y Gen. No. 60-09. 

Determination of "market price". — The generally 
accepted definition or meaning of the term "market price" 
indicates that the words imply price or value in-an open 
market where one desires but is not compelled to buy and 
one is willing but not compelled to sell, In order for an 
item to have a market price, the same or similar items 
must have been sold enough times so that the items ob- 
tain a somewhat fixed price or value to purchasers. 1959- 
60 Op. Att'y Gen. No. 60-09. 

Mere combining of funds from several trusts for 
investment does not violate intermingling rule, 1959-60 
Op. Att'y Gen. No. 60-09. 

Investment officer may sell or exchange securi- 
ties held in portfolio. — This section confers upon the 
investment officer the power to sell and exchange securi- 
ties originally held in the state portfolio. 1959-60 Op. Att'y 
Gen. No. 60-09. 

Investment not limited to current funds. — The 
primary purpose for the creation of the investment coun- 
cil was to improve the position of the permanent fund in 


6-8-8. Compromise; adjustment. 


regard to its investments generally, and specifically, its re- 
turn on the funds invested, keeping in mind the preserva- 
tion of the principal. This goal could not be accomplished 
if the powers of the council were limited to investing only 
current funds. 1959-60 Op. Att'y Gen. No, 60-09. 

Capital gains from sale of common stock may not 
be used to offset loss on sale of fixed-income secu- 
rity. — Since the 1965 amendment to N.M. Const., art. 
XII, § 7, the state investment council has not had the 
power to sell common stocks realizing a capital gain and 
use such gain to offset a loss taken on the sale of a fixed- 
income security. 1968 Op. Att'y Gen. No. 68-116. 

Sale at loss which cannot be made up by increased 
interest income. — The state investment officer has the 
power and the duty to sell fixed income securities at less 
than their original acquisition cost and take a loss which 
cannot be made up by increased interest income where, in 
his discretion, such action is consistent with the protec- 
tion and preservation of the permanent fund. While the 
loss must be reimbursed, it is up to the legislature to ef- 
fect it; accordingly, in the event of a loss, the state invest- 
ment council should inform the legislature thereof. 1989 
Op. Att'y Gen. No. 89-19. 

Commitment for purchase prior to actual invest- 
ment. — Investment. council can make definite commit- 
ment for purchase of Capehart mortgages prior to actual 
investment in them, 1959-60 Op, Att'y Gen. No, 59-160. 

Employment of management company consti- 
tutes unlawful delegation of powers. — If a manage- 
ment company is to be of any real value to the investment 
council, it must by the very nature of its duties possess a 
portion of the decision-making powers of the investment 
officer, This is an unlawful delegation of the investment 
power of the investment officer. 1961-62 Op. Att'y Gen. 
No. 61-49, 


In the event of default in the payment of principal [of], or interest on, an investment made, the 
investment officer is authorized to institute proper proceedings to collect matured interest and 
principal; the investment officer may, after consultation with the investment council, accept for ex- 
change purposes refunding bonds or other evidences of indebtedness at interest rates to be agreed 
upon with the obligor. The investment officer, after consultation with the council, is authorized to 
adjust past-due interest or principal in default. 


History: 1953 Comp., § 11-2-8.11, enacted by Laws 
1957, ch. 179, § 8; 1977, ch. 247, § 101; 1981, ch. 264, § 6. 


Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


6-8-9. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 6-8-9 
NMSA 1978, as enacted by Laws 1957, ch. 179, § 9, relat- 
ing to securities and investments, effective July 1, 2005. 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. 


6-8-10. Investment standards. 


Investments made pursuant to Sections 6-8-1 through 6-8-16 NMSA 1978 shall be made in ac- 
cordance with the prudent investor rule set forth in the Uniform Prudent Investor Act [45-7-601 
NMSA 1978]. 


History: 1953 Comp., § 11-2-8,18, enacted by Laws 
1957, ch. 179, § 10; 2001, ch, 252, § 3. 

The 2001 émendment, effective June 15, 2001, sub- 
stituted the language beginning "in accordance with" for 


"with the exercise of that. degree of judgment and care, 
under circumstances then prevailing, which men of pru- 
dence, discretion and. intelligence exercise in the man- 
agement of their own affairs, not for speculation but for 
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investment, considering the probable safety of their capi- is greater than the face value of security; or at‘a premium. 
tal as well as the probable income to be derived". 1959-60 Op. Att'y Gen. No.59-157. 

i Standards of this section may be applied when 

ANNOTATIONS “ investing funds of museum of New Mexico. — In in- 


vesting funds belonging to the museum of New Mexico, 
the state treasurer and state board of finance may, in their 
discretion, utilize the same standards as govern the in- 
vestment of public funds controlled by the state commis- 
sioner of public lands and as are set forth in this section. 
1964 Op. Att'y Gen. No, 64-29. 


Prudent man rule applicable to purchases of se- 
curities, — This section has adopted, for the purposes 
of investment of the permanent fund, the prudent man 
rule of investments that is applicable to trustees gener- 
ally. Under this rule, it is generally held that a trustee can 
properly invest in securities, the purchase price of which 


6-8-11. Custody of securities. 


_. Securities purchased or held by the state investment officer or the council shall be in the custody 
of a custodian bank contracted pursuant to the provisions of Subsection H of Section 6-8-7 NMSA 
1978. . 


History: 1953 Comp,., § 11-2-8.14, enacted by Laws the", deleted "state investment", after "custody of", deleted 


1957, ch. 179, § 11; 1975, ch. 211, § 38; 1977, ch. 247, "the state treasurer who may, with the approval of the sec- 
§ 102; 2015, ch. 95, § 6. retary, deposit with a bank or trust company the securi- 

The 2015 amendment, effective June 19, 2015, re- ties for safekeeping and servicing" and added "a custodian 
quired securities purchased or held by the state invest- bank contracted pursuant to the provisions of Subsection 
ment officer or the council to be in the custody of a con- H of Section 6-8-7 NMSA 1978". 


tracted custodian bank; after "state investment officer or 


6-8-12. Repealed. 


Repeals. — Laws 1996, ch. 4, § 8, repealed 6-8-12 have passed and been ratified by the United States con- 


NMSA 1978, as enacted by Laws 1957, ch, 179, § 12, relat- gress. Those constitutional. amendments, proposed by 
ing to collection of income and proceeds and availability S.J.R. No. 2 (Laws 1996), were adopted at the general elec- 
for investment, effective upon certification by the secre- tion held November 5, 1996, by a vote of 307,442 for and 
tary of state that the proposed amendments to art. 8, § 10 153,021 against. For provisions of former section, see the 
and art. 12, §§ 2, 4, and 7 of the New Mexico Constitution 1995 NMSA 1978 on NMOneSource.com. 


6-8-13. Record of investments. 


The investment office shall keep accurate and complete records and accounts concerning the 
state investment portfolio. | 


History: 1953 Comp., § 11-2-8,16, enacted by Laws ‘The 2015 amendment, effective June 19,* 2015, 
1957, ch. 179, § 18, 1977, ch, 247, § 103; 2015, ch. 95, § 7. changed "investment division" to "investment office". 


6-8-14. Monthly reports. 


No later than twenty days after the end of each month, the state investment officer shall submit 
to the council a report of the operations of the investment office during the past month. Each report 
shall include a schedule of cumulative fiscal year actual and budgeted expenditures and a monthly 
summary of contributions, distributions, fees, income and net gains or losses for each permanent 
fund and investment pool. The reports shall be published on the’ web site of the council and the 
sunshine portal and shall be open for inspection to the public and the press in the investment office. 

§ 


History: 1953 Comp., § 11-2-8.17, enacted by Laws investment", after "operations of the", added "investment", 
1957, ch. 179, § 14; 1977, ch. 247, § 104; 2010, ch. 14, |. after "Each report shall", deleted "give complete statement 
§ 5; 2015, ch. 95, § 8. of the state investment portfolio as of the time of the report 

The 2015 amendment, effective June 19, 2015, amended and, in-addition, shall inelude a detailed summary of the 
the contents of the monthly report of the operations of the month's investment, reinvestment, purchase, sale and ex- 
investment office that is required to be submitted by the change transactions, setting forth the investments bought, 
state investment officer; after "No later than", deleted "ten" sold or exchanged, the dates thereof, the prices paid or ob- 
and added "twenty", after "days after the", deleted "close" tained, the name of the dealers involved, fees paid for each 
and added "end", after "investment officer shall submit transaction, disclosure of contractor arrangements and a 
to", deleted "the secretary and", after "the", deleted "state statement of the funds or accounts referred to herein. The 
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reports shall also be circulated to a mailing list of invest- 
ment bankers and brokers recommended by the council" 
and added "include a schedule of cumulative fiscal year ac- 
tual and budgeted expenditures and a monthly summary of 
contributions, distributions, fees, income and net gains or 
losses for each permanent fund and investment pool", after 
"published on the web", changed "sites" to "site", after "of 
the council", deleted "the legislature and the department of 
finance and administration" and added "and the sunshine 


6-8-15. Post-audit. 


INVESTMENT OF PUBLIC MONEY 


6-8-21 


portal’; after "the press in the", deleted "office of the state", 
and after "investment", deleted "officer" and added "office". 

_ The 2010 amendment, effective March 1, 2010, in the 
second sentence, after "the names of dealers involved", 
added "fees paid for each transaction, disclosure of con- 
tractor arrangements" and in the fourth sentence, after 
"The reports shall be", added "published on the web sites 
of the council, the legislature and the department of fi- 
nance and administration and shall be", 


The state auditor shall be responsible for conducting a continuous post-audit of the investment 
transactions of the state, and shall submit annually a special report on his findings to the invest- 
ment council, the secretary, the governor, and to the appropriate legislative committee. 


History: 1953 Comp., § 11-2-8.28, enacted by Laws 
1957, ch. 179, § 15; 1977, ch. 247, § 105. 


6-8-16. Annual report. 


On or before January 1 of each year, and at such other times as it may deem in the public inter- 
est, the investment council shall report to the governor.and to the legislature with respect to its 
review of the work of the investment division [office]. 


History: 1958 Comp., § 11-2-8,19, enacted by Laws 
1957, ch. 179, § 16; 1977, ch. 247, § 106. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. Laws 


6-8-17. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 6-8-17 
NMSA 1978, as enacted by Laws 1970, ch. 2, § 1, relat- 
ing to the purpose of the act, effective July 1, 2005. For 


6-8-18. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7, repealed 6-8-18 
NMSA 1978, as enacted by Laws 1970, ch. 2, § 2, relating 
to permanent funds and investment in interest-bearing 


6-8-19. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 6-8-19 
NMSA 1978, as enacted by Laws 1987, ch. 126, § 1, relat- 
ing to short-term investments, effective July 1, 2005. For 


6-8-20. Repealed. 


Repeals. — Laws 2015, ch. 95, § 11 repealed 6-8-20 
NMSA 1978, as enacted by Laws 1987, ch. 219, § 3, relat- 
ing to the creation of a private equity investment advi- 
sory committee, membership, duties, terms, liabilities and 


6-8-21. Repealed. | 


Repeals. — Laws 2005, ch. 240, § 7 repealed 6-8-21 
NMSA 1978, as enacted by Laws 1997, ch. 183, § 5, relat- 
ing to private equity investments, effective July 1, 2005. 
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1981, ch. 264, § 3 changed the name of the investment di- 
vision to the investment office. See 6-8-4 NMSA 1978. 


provisions of former section, see. the 2004 NMSA 1978 on 
NMOneSource.com. 


time deposits, effective July 1, 2005. For provisions of for- 
mer section, see the 2004 NMSA 1978 on NMOneSource 
.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


conflict of interest, effective June 19, 2015. For provisions 
of former section, see the 2014 NMSA 1978 on NMOne 
Source.com, 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. 
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6-8- 22. Disclosure of third-party marketers; penalty. 


A. Neither the state investment council nor the state investment officer shall ake any invest- 
ment, other than investments in publicly traded equities or publicly traded fixed-income securi- 
ties, unless the recipient of the investment discloses the identity of any third-party marketer who 
rendered services on behalf of the recipient in obtaining the investment and also discloses the 
amount of any fee, commission or retainer paid to the third-party marketer for the services ren- 
dered. 

B. Information disclosed pursuant to Subsection A of this section shall be included in the 
monthly reports of the state investment officer and the annual reports of the state investment 
council. 

C. Any person who knowingly withholds information required by Subsection A of this section is 
guilty of a fourth degree felony and shall be punished by a fine of not more than twenty thousand 
dollars ($20,000) or by imprisonment for a definite term not to exceed eighteen months or both. 

D. As used in this section, "third-party marketer" means a person who, on behalf of an invest- 
ment fund manager or other person seeking an investment of public money and under a written-or 
implied agreement, receives a fee, commission or retainer for such services from the person seek- 
ing an investment of public money. 


History: Laws 2009, ch. 152, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 152 contained no adjournment 0 of the legislature. ' 
effective date provision, but, pursuant to N.M. Const., art. 


6-8-23. Compensation under contingent fee contracts; auSbenss fang 
created. | D2 hs 


A. For the purpose of making disbursements and distributions: ‘naribait Me this section, the 
"state investment council suspense fund" is created in the state treasury. 

B. When pursuing a claim and utilizing legal services on a contingent fee basis, all amounts 
received by the legal services contractor as satisfaction of the claim shall be transferred to the 
council and deposited into the state investment council suspense fund to the credit’ of the council. 
Upon the direction of the state investment officer, the contingent attorney fees due to the legal 
services contractor shall be disbursed from the suspense fund to the contractor. 

C. Aftera disbursement to a contractor pursuant to Subsection B of this section, the balance of 
the deposit into the state investment council suspense fund shall be distributed to the appropriate 
permanent fund or other appropriate fund from which the loss occurred that originated the claim 
pursued by the legal services contractor, 


History: Laws 2011, ch. 9, § 2. Emergency clauses. — Laws 2011, ch. 9, § 4 contained 
an emergency clause and was approved March 17, 2011. 


6-8-24. Qui tam plaintiffs. 


Nothing in this 2011 act [6-8-7 and 6-8-23 NMSA 1978] shall prejudice or impair the rights of 
a qui tam plaintiff pursuant to the Fraud Against Taxpayers Act [44-9-1 or 44-9-14 NMSA 
1978]. 


History: Laws 2011, ch. 9, § 3. Emergency clauses. — Laws 2011, ch. 9, § 4 contained 
an emergency clause and was approved March Mis (2011, 


6-8-25. Accounts for support of persons with disabilities. 


The state treasurer shall establish and maintain the program established pursuant to 26 U.S.C. 
Section 529A and the Accounts for Persons with Disabilities Act [6- 8A-1 through 6-8A-7 NMSA 
1978]. 
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History: Laws 2016, ch. 40, § 8, Applicability. — Laws 2016, ch. 40,§ 10 provided that 
Emergency clauses. — Laws 2016, ch. 40, § 11 cotternen the provisions of Laws 2016, ch. 40 apply to taxable years 
an emergency clause and was approved March 3, 2016, beginning on or after J. anuary 1, 2016. 


ARTICLE 8A | 


Accounts for Persons with Disabilities 


Sec. vere er 

6-8A-1. Short title. 6-8A-6. State as creditor of account. 

6-8A-2. Definitions, 6-8A-7.' Treatment ‘of accounts under federal means- 
6-8A-3. Duties and authority of the office. WIS2S hy tested programs. 

6-8A-4. Accounts. 6-8A- 8. Disclaimer of liability. 

6-8A-5. Duties of financial organization or fiduciary. 


6-8A-1. Short title. 


* Sections 1 through fe [6-8A-1 through 6-8A-7 NMSA 1978] of this act may be cited as the "Ac- 
counts for Persons with Disabilities Act". 


History: Laws 2016, ch. 40, § 1. / Applicability. — Laws 2016, ch. 40, $10 provided that 


Emergency clauses,— Laws 2016, ch. 40, § 11 contained the provisions of Laws 2016, ch. 40 apply to taxable years 
an emergency clause and was approved March 3, 2016. beginning on or after January 1, 2016. 


6-8A-2. Definitions. 


As used in the Accounts for Persons with Disabilities Act: 

A. "account" means an individual tax-free savings account for a designated beneficiary that is 
established pursuant to Section 529A of the Internal Revenue Code of 1986, as amended; 

B. "account owner" means a person who establishes and owns an account under the Accounts 
for Persons with Disabilities Act and who is one of the following: . 

(1) the designated beneficiary of the account; 

(2) the parent, guardian or conservator of a minor desianated beneficiary; or 

(3) the conservator of a designated beneficiary otherwise incapable of handling such ben- 
eficiary's financial affairs; 

C. "designated beneficiary" means a person for whom an account is established under the va 
counts for Persons with Disabilities Act; 

D. "disability certification" means a certification deemed suficient by the United States secre- 
tary of the treasury to establish a certain level of physical or mental impairment that meets the 
requirements of Section 529A of the Internal Revenue Code of 1986, as amended; 

E. "eligible person" means, for a taxable year, a person who is either: 

(1) entitled during that taxable year to benefits based on blindness or disability under 
Title 2 or Title 16 of the federal Social Security Act; provided that such blindness or disability oc- 
curred before the date on which the individual attained age twenty-six; or 

(2) the subject of a disability certification filed with we United States ‘secretary of the 
treasury; 

F, "family member" means a sibling, whether by blood or adoption, including a ntedanard sister, 
stepbrother, stepsister, half-brother or half-sister; 

»G. "fiduciary":means a person authorized to do react! in. Nawv mew and acting asa fidu- 
ciary to manage and invest an account; provided that such person is bonded and is not the parent, 
guardian or conservator of the designated beneficiary of the account; 

H. "financial organization" means an organization that is-authorized to do business in New 
Mexico and is: 

(1) licensed or chartered by the office of superintendent of insurance; 
(2) licensed or chartered by the financial institutions division of the regulation and licens- 
ing department; or 
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6-8A-3 PUBLIC FINANCES ° 6-8A-4 


(3) subject to the jurisdiction of the federal securities and exchange commission; 
I. "office" means the office of the state treasurer; 
J. "qualified disability expenses" means any expenses, related to the designated beneiiciary s 
blindness or disability, that include the following: 
(1) education; 
(2) housing; 
(3) transportation; 
(4) employment training and me: 
(5) assistive technology and personal support services; 
(6) health, prevention and wellness; 
(7) financial management and administrative services; 
(8) legal fees; , 
(9) expenses for oversight and monitoring; 
(10) funeral and burial expenses; and 
(11) other expenses approved by the United States secretary of the treasury; and 
K. "qualified program" means a program established and maintained by wi state or an agency 
or instrumentality of the state pursuant to 26 U.S.C. Section 529A. ‘ 


History: Laws 2016, ch. 40, § 2. Applicability. — Laws 2016, ch. 40, § 10 provided that 


Emergency clauses. — Laws 2016, ch. 40, § 11 contained the provisions of Laws 2016, ch. 40 apply to taxable — 
an emergency clause and was approved March 3; 2016. beginning on or after January 1, 2016. 


6-8A-3. Duties and authority of the office. 


A. The office shall: 
(1) ensure that an account meets the requirements of a qualified program; and 
(2) promulgate rules to implement and administer the qualified program and other re- 
quirements of the Accounts for Persons with Disabilities Act. 
B. The office may contract with third parties to: 
(1) verify the disability certification of each designated beneficiary under the state's quali- 
fied program and certify whether Seana paid from such account are qualified disability ex- 
penses; 
(2) provide stich information related to accounts as the state is required to report to the 
federal social security administration; and 
(8) administer and manage the accounts and report account activity to the office on an an- 
nual or such other pase as determined by the office, 


History: Laws 2016, ch. 40, § 3. Applicability. — Laws 2016, ch. 40, § 10 provided that 
Emergency clauses, — Laws 2016, ch. 40, § 11 contained the provisions of Laws 2016, ch. 40 apply to taxable years 
an emergency clause and was approved March 3, 2016, beginning on or after January 1, 2016. 


ft 


6-8A-4. Accounts. 


A. An account owner. miiy: 
(1) establish an account with a Anditeinl organization or fiduciary; 
(2). close the account and establish an account with another financial organization or fidu- 
ciary, no more than twice in any tax year; and 
(3) change the owner of an account to a family member of a designated beneficiary; pro- 
vided that the family member is an eligible person. 
B. More than one person may contribute to an account. 
C. A person shall not be the designated beneficiary of more than one account. 


History: Laws 2016, ch. 40, § 4... Applicability. — Laws 2016, ch. 40, § 10 provided that 


Emergency clauses. — Laws 2016,.ch. 40,§11con- the provisions of Laws 2016, ch, 40 apply to taxable years 
tained an emergency clause and was approved March 38, beginning on or after January 1, 2016. 
2016. 
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6-8A-5 ACCOUNTS FOR PERSONS WITH DISABILITIES 6-8A-8 


6-8A-5. Duties of financial organization or fiduciary. 


A. Ifa designated beneficiary incurs a qualified disability expense, the financial organization 
or fiduciary shall pay such expense, or reimburse such expense; provided that the account balance 
is sufficient to do so. 

B. If any person attempts to contribute to an account and such contribution would exceed the 
limits on annual or maximum aggregate contributions to the account pursuant to 26 U.S.C. Sec- 
tion 529A, the financial organization or fiduciary shall return the amount that exceeds such limits 
to the contributor. 


History: Laws 2016, ch. 40, § 5. Applicability. — Laws 2016, ch. 40, § 10 provided that 
Emergency clauses. — Laws 2016, ch. 40, § 11 con- the provisions of Laws 2016, ch. 40 apply to taxable years 
tained an emergency clause and was approved March 3, beginning on or after January 1, 2016. 
2016. 


6-8A-6. State as creditor of account. 


Subject to any outstanding payments due for qualified disability expenses, upon he death of the 
designated beneficiary, an amount equal to the total medical assistance paid for the designated 
beneficiary after the establishment of the account shall be distributed to the state from funds re- 
maining in the account upon filing of a claim for payment by the state. For purposes of this section, 
the state shall be a creditor of an account and not a beneficiary. 


History: Laws 2016, ch. 40, § 6. Applicability. — Laws 2016, ch. 40, § 10 provided that 


Emergency clauses. — Laws 2016, ch. 40, § 11 contained the provisions of Laws 2016, ch. 40 apply to taxable years 
an emergency clause and was approved March 3, 2016. _ beginning on or after January 1, 2016. 


6-8A-7. Treatment of accounts under federal means-tested programs. 


A. Notwithstanding any other provision of federal law that requires. consideration of one or 
more financial circumstances of a person when determining eligibility to receive benefits or de- 
termining the amount of assistance, such provisions shall not apply to a designated beneficiary 
except that, in the case of the supplemental security income program under Title 16 of the federal 
Social Security Act: 

(1) a distribution for housing expenses shall be allowed; and 

(2) any amount in an account established pursuant to the Accounts for Persons with Dis- 
abilities Act, including earnings on investment of the account, in excess of one hundred thousand 
dollars ($100,000) shall be considered an excess resource of the designated beneficiary. | 

B. The benefits of a designated beneficiary under the supplemental security income program 
under Title 16 of the federal Social Security Act shall not be terminated, but shall be suspended, 
by reason of excess resources of the designated beneficiary attributable to an amount in the ac- 
count, within the meaning of Section 529A of the Internal Revenue Code of 1986, as amended. 


History: Laws 2016, ch. 40, § 7. Applicability. — Laws 2016, ch. 40, § 10 provided that 
Emergency clauses. — Laws 2016, ch. 40, § 11 contained the provisions of Laws 2016, ch. 40 apply to taxable years 
an emergency clause and was approved March 3, 2016, beginning on or after January 1, 2016. 


6-8A-8. Disclaimer of liability. 


The state shall not be liable for financial losses suffered by any account owner, or designated 
beneficiary, with respect to an account established pursuant to the Accounts for Persons with Dis- 
abilities Act. 


History: Laws 2016, ch. 40, § 9. Compiler's notes. — Section 6-8A-8 NMSA 1978 was 
Emergency clauses. — Laws 2016, ch. 40, § 11 con- not enacted as part of the Accounts for Persons with Dis- 
tained an emergency clause and was approved March 3, abilities Act, but was compiled there for the convenience 
2016. of the user. 
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6-9-1 PUBLIC FINANCES 6-9-2 


Applicability. — Laws 2016, ch. 40, § 10 provided that — 
the provisions of Laws 2016, ch. 40 apply to taxable years 
beginning on or after January 1, 2016. 


ARTICLE 9 
Facsimile Signatures 


Sec. 
9-1. Definitions. 6-9-4, Violation and penalty. 
-9-2, Facsimile signature. 6-9-5. Uniformity of interpretation, 
9-3. Use of facsimile seal. 6-9-6, Short title. 


6-9-1. Definitions. 


As used in the Uniform Facsimile Signature of Public Officials Act: 

A. "public security" means a bond, note, certificate of indebtedness or other obligation for the 
payment of money issued by this state or by any ofits departments, agencies, boards or other in- 
strumentalities or by any of its political subdivisions; : 

B. "instrument of payment! means a check, draft, ;warrant or order for the ene her delivery 
or transfer of funds; 

C. "authorized officer" means any official of this atorté or any of its cine dPlinn ¥ boards, agen- 
cies or other instrumentalities, any county, municipality as defined in the Municipal Code [3-1-1 
NMSA 1978], school district, other district, educational institution or any other governmental 
agency, political subdivision or instrumentality of the state or any officer or other authorized per- 
son of any corporate or other trustee, registrar, paying agent or transfer agent within the United 
States whose signature to a public security or instrument of payment is required or permitted by 
statute or charter or the ordinance, resolution or other‘official action authorizing the public secu- 
rity; and 

D. ' "facsimile signature" means a reproduction by engraving, cealighethiedt stamping or other 
means of the manual signature of an authorized officer. 


History: 1953 Comp., § 5-9-1, enacted by Laws ANNOTATIONS 


1959, ch. 118, § 1; 1988, ch. 265, § 5. j 
: = i . Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 191. 
80 C.J.S, Signatures §§ 1, 2, 9. 


6-9-2. Facsimile signature. 


Any authorized officer, after filing with the secretary of state his manual signature certified 
by him under oath, may execute or cause to rae executed with a facsimile signature i in lieu of his 
manual signature: 

A. any public security, provided that at eee one signature required or permitted to be placed 
thereon by statute, charter or the ordinance, resolution or other official action authorizing the pub- 
lic security shall be manually subscribed; and 

B. any instrument of payment. 

Upon compliance with the Uniform Facsimile Signature of Public Officials Act by the authorized 
officer, his facsimile signature has the same legal effect as his manual signature. 


History: 1953 Comp., § 5-9-2, enacted by Laws | Procuring signature by fraud as forgery, 11 A.L.R.3d 
1959, ch, 118, § 2; 1983, ch. 265, § 6. 1074. ) 
ANNOTATIONS 80 C.J.S. Signatures §§ 1, 2, 9. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Securities and Obligations § 191. 
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6-9-3 . PUBLIC MONEY 6-9-6 


6-9-3. Use of facsimile seal. 


When the seal of this state or any of its departments, agencies or other instrumentalities or of 
any of its political.subdivisions is required in the execution of a public security or instrument of 
payment, the authorized officer may cause the seal to be printed, engraved, stamped or otherwise 
placed in facsimile thereon. The facsimile seal has the same legal effect as the impression of the 
seal. i 


History: 1958 Comp., § 5-9-3, enacted Poy Laws 
1959, ch. 118, § 8. 
6-9-4. Violation and penalty. 


Any person who with intent to defraud uses on a public security or an instrument of payment: 

A. a facsimile signature, or any reproduction of it, of any authorized officer; or 

B. any facsimile seal, or any reproduction of it, of this state or any of its departments; agencies 
or other instrumentalities or of any of its political subdivisions is guilty of a felony. 


History: 1953 Comp., § 5-9-4, enacted by Laws Cross references, — For sentencing for noncapital 
1959, ch. 118, § 4. f felonies, see 31-18-15 NMSA 1978, 
6-9-5. Uniformity of iiiot pretation. 


This act [6-9-1 through 6-9-6 NMSA 1978] shall be so construed as to SHeSKnets its general pur- 
pose to make uniform the law of those states which enact it. 


History: 1953 Comp., § 5-9-5, enacted by Laws 
1959, ch. 118, § 5. 
6-9-6. Short title. 


This act [6-9-1 through 6-9-6 NMSA 1978] may be cited as the Uniform Facsimile Signature of 
Public Officials Act. 


History: 19583 Comp., § 5-9-6, enacted by Laws 
1959, ch. 118, § 6. 


ARTICLE 10 © 
e 
Public Money 
Sec, Sec. 

-10-1. Fiscal year designated. 6-10-10.1, Local government: investment pool created; 
-10-1.1. Definitions, Y . distribution of earnings; report of invest- 
-10-1.2. Payment methods authorized; fee. ments, 

-10-2. Public money; cash books; daily balance; public 6-10-10.2. Statements of condition required to be trans- 

record, mitted to the state cash manager, 


1. State treasurer; duty. 


“2, 10-11. Approval of investment of state funds. 
-38. Payment of state money into treasury; suspense 
4 


10-12. Investment of special road fund balances over 
$10,000. 

0-13. Limitation on investment of special road fund. 

0-14. Securities eligible for special road fund invest- 


6- 
6- 
funds. 
. Payment of obligations of prior years from cur- 6- 
rent year appropriations. 6- 
5. General fund deficiency; certificates of indebted- ments. 
ness. 6-10-15. Surety for deposits. 
6. Issuance of certificates. 6-10-16. Security for deposits of public money. 
-7, Retirement of certificates. 6-10-16.1. Security for public deposits. 
8. County boards of finance. 6-10-17. Amount of security to be deposited. 
9. Boards of finance for institutions. 6-10-17.1. Noncompliance with collateral requirements; 
-10. Deposit and investment of funds. withdrawal of public funds. 
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6-10-1 PUBLIC FINANCES 6-10-1.1 
Sec. Sec, ; ery yn aealy 2. 
6-10-18, Assignment of securities; disposition. 6-10-41. Suspense account unearned money; transfer, 
6-10-19. Ineligible depository bonds. 6-10-42. Authorizing fund transfers to address delays i in 
6-10-20. Additional security. revenue; restrictions. 
6-10-21. ‘Security for deposits; safekeeping; regulations 6-10-48. Interest and sinking- fund balances. 
of state board of finance, , 6-10-44, Temporary investment, of excess funds; federal 
6-10-22. Security for.deposits; liability for loss. bonds or treasury certificates eligible. 
6-10-28. Safekeeping of pledged securities; acceptance, 6-10-44.1. Deposits in credit unions. 
release and substitution. 6-10-45. Deposit of local funds with state treasurer to 
6-10-24. Deposit of public funds in federally insured match allotments. 
banks, savings and loan associations and 6-10-46. Disbursement of state funds, vouchers and war- 
credit unions; conditions. } ~~ fants. ; 
6-10-24.1. State funds; limitation. 6-10-47. Safekeeping and insurance of money and sécuri- 
6-10-24.2. Linked deposit program. ties in state treasury; payment of cost. 
6-10-25. Declaration of policy, 6-10-48. Insolvency of depository institution; ae and 
6-10-26. Quarterly reports of funds on demand deposit; loss account. 
investment in interest-bearing deposits 6-10-49. Insolvency of banks; inte atte Nene to re- 
and securities. cover deposits not impaired. 
6-10-27. Provisions inapplicable to permanent and cer- 6-10-50, Loss of money deposited in qualified banks, sav- 
tain other funds. a ings and loan associations or credit unions; 
6-10-28. ‘Investment of bond proceeds: ' ! treasurers relieved of liability. 
6-10-29. Banks, sayings and loan associations and credit 6-10-51, To cover all moneys lawfully intrusted to trea- 
unions to furnish statement of deposits surers. 
monthly; credit interest monthly; signa- 6-10-52. Failure to comply ve specific requirements; 
ture to checks. penalty. 
6-10-30. Interest rates set by state board of finance. 6-10-58. Bribery of public Slntrete dni employees; 
6-10-31. Interest on time deposits. penalty. 
6-10-32. Treatment of interest on land grant funds. 6-10-54, Institutions exempted from paying over money 
6-10-33. Interest limited to maximum permitted by fed- to state treasurer; liability for failure to 
eral law or regulation. ~ make authorized deposit. 
6-10-34. Withdrawal of time deposits subject to federal; 6-10-55, Short title. 
law or regulation. 6-10-56. Definitions. 
6-10-35. Fiscal agent of New Mexico; state checking de- 6-10-57, Cancellation of warrants. 
positories; state depositories; designation 6-10-58. Signing checks for state funds. 
by board of finance. 6-10-59. Loss or destruction of state or political subdivi- 
6-10-36. Public money deposits of certain governmental sion warrant or order for money; issue of 
units; distribution; interest. duplicate. 
6-10-36.1. Receipts of public money; disposition by cer- 6-10-60. Issuance of duplicate; affidavit; bond to save 
tain municipalities, state or political subdivision harmless, 
6-10-37. State treasurer to make deposits. 6-10-61. Permanent fund investment laws not affected: 
6-10-38. Bonds of state treasurer, municipal treasurers 6-10-62. Destruction of documentary evidence of extin- 


, and treasurers of boards in control. 
. Official bonds; payment of premiums; form. 
. Officials receiving consideration for placing loan 
or deposit; misusing funds; failure to de- 
posit; penalty. 


6-10-1. Fiscal year designated. 


guished debt; certificates of destruction; 
retention. 
. Electronic fund transfers. 


A. The fiscal year for the state and for the counties, cities, towns, villages and school districts 
thereof begins on July 1 and ends on June’ 80. The year beginning on duly 1, 1925 shall be known 


as the fourteenth fiscal year. 


B. Beginning July 1, 1994, the fiscal year shall be cited by citing the calendar year in which the 
fiscal year ends. The fiscal year beginning July 1, 1994 shall be fiscal year 1995. 


History: Laws 1903, ch. 108, § 7; Code 1915, § 53303 
Laws 1925, ch. 80, § 1; C.S, 1929, § 134-409; 1941 
Comp., § 7-201; 1953 Comp., § 11-2-1; 1994, ch. 12, § 1. 

Cross references. — For provision that current year is 
same as fiscal year, see 6-6-17 NMSA 1978. 

The 1994 amendment, effective May 18, 1994, des- 
ignated the previously undesignated language as Sub- 
section A; added Subsection B; and,:in Subsection A, 


6-10-1.1. Definitions. 


As used in Chapter 6, Article 10 NMSA 1978: 
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substituted thdvetint on duly 1 ie at ‘for "shall begin 
on July 1 and end" in the first sentence and deleted the 
former last sentence, bt to appropriations for state 
purposes. 


ANNOTATIONS ., 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 203. ; 
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6-10-1.2 PUBLIC MONEY 6-10-2 

A. "department" means the department of finance and administration; 

B. "deposit" includes share, share certificate and share draft; 

C, "eligible governing body" means a local governing body, the governing authority of a.tribe or 
any other governmental or quasi-governmental body created or authorized to be created pursuant 
to New Mexico statutes; 

D. "finance officer" means the chief financial officer of an, eligible governing body or.a partici- 
pating government; 

E. "local governing body" means a political subdivision ss ppe state, including a school istrict 
ora post-secondary educational institution; 

F. "participating government means an eligible governing boll or the state treasurer on be- 
half of the general fund that has invested money in the local government investment pool; 

G. "secretary" means the secretary of finance and administration; 

H. "treasury" means the master depository or cash concentration account held at the state's 
fiscal agent bank and administered by the office of the state treasurer, unless the context other- 
wise clearly indicates; and 

I. "tribe" means a federally recognized Indian nation, tribe or pueblo or a subdivision or agency 
of a federally recognized Indian nation, tribe or pueblo, located wholly or partially in New Mexico. 


‘History:.1978 Comp., § 6-10-1.1, enacted by Laws 
1987, ch, 79, § 3; 20038, ch. 273, § 12; 2008, ch, 23, § 1; 
2011, ch, 88, § 1; 2013, ch, 65, § 1. 

The 2013 amendment, effective June 14, 2013, 
changed the name of the participating government invest- 


The 2011 amendment, effective July 1, 2011, added 
Subsection H to define "treasury". 

The 2008 amendment, effective February 27, 2008, 
added Subsections C through F and H. 

The 2003 amendment, effective July 1, 2003, inserted 


ment fund to the local government investment pool; and the Subsection A designation and, added Subsections B 
in Subsection F, after "invested money in the", deleted and C, . 
"participating government investment fund" and added 

"local government investment pool", 


6-10-1.2. Payment methods authorized; fee. 


A. A state agency or local governing body may accept payment by credit card or electronic 
means of any amount due under any law or program administered by the agency or local govern- 
ing body. The state board of finance shall adopt rules on the terms and conditions of a state agency 
accepting payments by credit card or electronic transfer. The local governing body shall adopt 
procedures, subject to the approval of the department, on the terms and conditions of accepting 
payments by credit card or electronic transfer. 

B. A state agency or local governing body may charge a uniform convenience fee to cover the 
approximate costs imposed by a financial institution that are directly related to processing a credit 
card or electronic transfer transaction. The fee shall be charged to the person using a credit card 
or electronic transfer. Amounts collected pursuant to this subsection are appropriated to the state 
agency or local governing body to defray the cost of processing the transaction. 


History: Laws 1999, ch. 176, § 1; 2009, ch. (218, § 1; 
2010, ch. 64, § 1; 2011, ch. 86, § 1. 

The 2011 amendment, effective June 1, 2011, permit- 
ted state agencies and local governing bodies to charge a 
uniform convenience fee to cover the approximate costs 
charged by financial institutions that are directly related 
to credit card or electronic transfer transactions, 


The 2010 amendment, effective May 19, 2010, in the 
catchline, added "fee"; in Subsection*A, in the third sen- 
tence, after approval of the department", deleted "of fi- 
nance and administration"; and added Subsection B._. 

The 2009 amendment, effective June 19, 2009, in the 
first sentence, in two places, after "agency", added "or local 
governing body" and added the second sentence. 


6-10-2. Public money; cash books; daily balance; public record. 


It is the duty of every public official’or agency of this’ state that receives or disburses public 
money to maintain a cash record in which is entered daily, in detail, all items of receipts and dis- 
bursements of public money. The cash record shall be balanced daily so’ as to show the balance of 
public money on hand at the close of each day's business: Except as may be otherwise provided by 
law, the cash record is a public record and is open to public inspection. 
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6-10-2.1 PUBLIC FINANCES 6-10-3 


History: Laws 1923, ch. 76, § 1; C.S. 1929, § 112-101; his office a cash book wherein shall be" following "or dis- 
1941 Comp., § 7-202; 1953 Comp., § 11-2-2; 2008, ch. burses public", substituted "money. The cash record" for 
278, § 13. "monies and which" following "disbursements of public", 

The 2003 amendment, effective July 1, 2003, added substituted "money" for "monies" following "balance of 
the present section heading: substituted "i s" for "shall be" public", substituted "Except as may be otherwise provided 
near the beginning and near the end, sobstifurel "that" by law, the cash record is" for "and such the cash book 
for "who" following "of this state", substituted "money to shall be" following: ‘each day’ s business". 


maintain a cash record in which is" for "monies to keep in 


6-10-2.1. State treasurer; duty. 


The state treasurer shall identify and allocate to the general fund all earnings, including real- 
ized and unrealized gains and losses, from the investment of all accounts or funds in his custody 
unless the allocation of the earnings is: 

A. otherwise provided by law; 

B. prohibited by federal law creating the fund or the account or by specific court order; or 

C. from the investment of a permanent fund and the use of the interest and income from the 
fund is restricted by constitutional or statutory provisions to particular purposes. 


History: Laws 1989, ch. 324, § 41; 2001, ch. 182, § 1; losses from the investment of" for "interest on", and in- 
2002, ch. 57, § 1. serted "the allocation of the earnings and realized and 

The 2002 amendment, effective May 15, 2002, sub- unrealized gains and losses are"; deleted "the crediting of 
stituted "is" for “and realized and unrealized gains and the interest is" from the beginning of Subsections A and 
losses are" at the end of the introductory matter; and de- B; and in Subsection C, deleted "the interest is" from the 
leted "specifically" preceding "provided" in Subsection A. ° beginning of the subsection and deleted "that is impressed 

The 2001 amendment, effective June 15, 2001, in the with a trust that prohibits expenditure of the corpus of 
introductory language, substituted "allocate" for "credit" the fund" following "permanent fund". 


and "earnings on and realized and unrealized gains and 


6-10-3. Payment of state money into treasury; suspense funds. 


All public money in the custody or under the control of any state official or agency sidan or 
received by any official or agency from any source, except as in Section 6-10-54 NMSA 1978 pro- 
vided, shall be paid into the state treasury. It is the duty of every official or person in charge of any 
state agency receiving any money in cash or by check, draft or otherwise for or on behalf of the 
~ state or any agency thereof from any source, except as in Section 6-10-54 NMSA 1978 provided, to 
forthwith and before the close of the next succeeding business day after the receipt of the money to 
deliver or remit it to the state treasurer; provided, however, that: 

A. the money collected by the state parks division of the energy, minerals and natural re- 
sources department and the state monuments division of the cultural affairs department shall be 
deposited into the state treasury no later than ten days following collection; 

B. county treasurers shall remit all money received for taxes for state purposes or that are by 
law required to be remitted to the department on or before the tenth day of the next succeeding 
month following the receipt or collection thereof; 

C. every official or person in charge of any state agency receiving any money, except as in Sec- 
tion 6-10-54 NMSA 1978 provided, in cash or by check or draft, on deposit, in escrow or in evidence 
of good faith to secure the performance of any contract or agreement with the state or with any de- 
partment, institution or agency of the state, which money has not yet been earned so as to become 
the absolute property of the state, shall deliver or remit to the state treasury within the times and 
in the manner as in this section provided, which money shall be deposited in a suspense account to 
the credit of the proper official, person, board or bureau in charge of any state agency so receiving 
the money; and 

D. all money held by the commissioner of public lands on deposit, in escrow or in evidence of 
good faith to secure the performance of any contract or agreement with the state shall be delivered 
or remitted to the state treasury within six months from the date this act is approved and at those 
times, in the amounts and from the various banks in which it is deposited as may be directed by 
the state board of finance. 
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6-10-4 PUBLIC MONEY 6-10-5 


History: Laws 1923, ch. 76, § 2; C.S, 1929, § 112-102; 
1941 Comp., § 7-203; 1953 Comp., § 11-2-3; Laws 1987, 
ch, 295, § 1; 2008, ch. 281, § 1; 2011, ch. 88, § 2. 

The 2011 amendment, effective July 1, 2011, modified 
references to the state department and divisions to reflect 
current usage and to the state treasury. 

The 20083 amendment, effective June 20, 20038, de- 
leted "Thirty days from the taking effect of Chapter 6, Ar- 
ticle 10 NMSA 1978" at the beginning and, inserted "the 
energy, minerals and natural resources department and 
the state monuments of the museum division of the office 
of cultural affairs" in the third sentence. 


The 1987 amendment, effective June 19, 1987, added: 


the first proviso after the second sentence; deleted "of New 
Mexico, at the time this act takes effect" following "agree- 
ment with the state" near the end of the last sentence and 
"at the time this act is approved" following "deposit," also 
near the end of the last sentence; and made minor stylistic 
changes throughout the section. 


ANNOTATIONS 


Funds are not state property until deposited in 
state treasury. — Where purchase price of state land 
was not deposited in state treasury, the money did not 
become the property of the state and the purchaser did 
not acquire an interest in the land. Laguna Gatuna, Inc. v. 
U.S. 50 Fed.Cl. 336 (2001). 

Public money. — If the Museum of New Mexico im- 
poses a fee on portal program participants, the museum 
must deposit the funds so generated with the state trea- 
surer because the money is public money within the 
meaning of this section. 1988 Op. Att'y Gen. No. 88-25. 

Time for deposit of state funds with state trea- 
surer. — This section means literally that all receipts of 
any state official or agency, other than a county treasurer, 
must be deposited with the state treasurer before the 
close of the next succeeding business day after the receipt 


of such moneys. 1959-60 Op. Att'y Gen. No. 59-193; 1953- 
54 Op, Att'y Gen, No, 54-6023. 

Check paid in due course constitutes payment at 
time of delivery. — Under general rules of law, a check 
constitutes conditional payment only, but, if paid in due 
course, constitutes payment at the time of the delivery of 
the check. 1957-58 Op. Att'y Gen. No. 58-242. 

Creation of a suspense fund by the investment 
council is in accordance with law. 1961-62 Op. Att'y Gen. 
No, 62-46. 

Acceptance of federal matching funds for chari- 
table, educational, etc., institutions. — New Mexico 
may accept federal matching funds even though they are 
eventually to be paid to charitable, educational or other be- 
nevolent institutions not under the absolute control of the 
state because this section allows the state treasurer to cre- 
ate suspense accounts where the state treasurer does not 
deposit the money in the treasury, thus not violating N.M. 
Const., art. IV, §§ 30 and 31. 1967 Op. Att'y Gen. No. 67-07. 

Escrow funds in hands of insurance department 
(state insurance board) must be deposited with the 
state treasurer. 1923-24 Op. Att'y Gen. No. 23-3693. 

Funds collected by state bar association to be 
kept in separate fund. — All moneys collected by the 
state bar association become public funds and should be 
paid into the state treasury to be kept in a separate fund 
as state bar fund. 1931-32 Op. Att'y Gen. No. 32-349. 

State treasurer custodian of insurance proceeds 
belonging to vocational education division. — Pro- 
ceeds of fire insurance on property of the department of 
vocational education (vocational education division) de- 
stroyed at state college (New Mexico state university) 
should go to state treasurer as custodian of the board's 
funds. 1937-38 Op. Att'y Gen. No. 37-1772. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 63C 
Am, Jur, 2d Public Funds § 5. 

81 C.J.S. States § 224. 


6-10-4. Payment of obligations of prior years from current year 


appropriations. 


A. Except as provided in Subsection B of this section, appropriations made for a specific fiscal 
year may not be used for paying obligations of any prior fiscal year except upon approval of the 
department. As a condition to the approval, the department shall certify that there existed in the 
affected state agency's budget at the end of the fiscal year sufficient funds, including uncollected 
earned revenue, to pay the obligation had the bill been presented prior to the end of that fiscal 
year. The department shall make quarterly reports to the legislative finance committee concerning 
all authorizations of payment. 

B. .Appropriations to the human services,department for medicaid payments may be expended 


by. that department for medicaid obligations for prior fiscal years. 


History: 1953 Comp., § 11-2-3.2, enacted by Laws 
1963, ch. 35, § 1; 1971, ch. 5, § 1; 2003, ch. 273, § 14. 

The 2003 amendment, effective July 1, 2003, sub- 
stituted "year appropriations" for "general fund" in the 
section heading; added the Subsection A designation; in 
Subsection A, substituted "Except as provided in Subsec- 


tion B of this section" for "General fund" at the beginning, ~ 


deleted "of finance’ and administration" following "the 
department" three times, inserted "including uncollected 


earned revenue" following "year sufficient funds"; and 
added Subsection B. 


ANNOTATIONS 


Expenditures should be charged to current fiscal 
year budget. — School districts should charge expendi- 
tures to the current fiscal year budget, and not to the fis- 
cal year in which the obligation was incurred. 1965 Op. 


Att'y Gen, No. 65-239. 


6-10-5. General fund deficiency; certificates of indebtedness. 


In the event of a deficiency in the state general fund, upon prior approval by the state board 
of finance there shall be issued certificates of indebtedness of the state of New Mexico. These 
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certificates shall be issued in an amount as may be required’but not in excess of the constitu- 
tional limitation; such certificates shall be in the form prescribed by the attorney general of the 
state. a | | | 


History: 1953 Comp., § 11-2-3.3, enacted by Laws 
1963, ch. 36, § 1. 


6-10-6. Issuance of certificates. 


The certificates shall bear interest at a rate to be fixed by the state treasurer at the time of is- 
suance and sale. Such interest shall not exceed three percent a year, payable semiannually on 
January 1 and July 1 of each year from the state general fund; both principal and interest shall 
be payable at the office of the state treasurer. The certificates shall be signed by the secretary of 
finance and administration and by the state treasurer; the coupons attached thereto, if any, for the 
semiannual interest shall bear the signature of the state treasurer. ' 

' The certificates shall be sold at not:less than par and when so sold, the amount of the proceeds 
thereof shall be placed in a special fund and a separate account thereof shall be kept. All payments 
made from this special fund shall be made on the warrant or transfer order of the department of 
finance and administration. | tes 


History: 1953 Comp., § 11-2-3.4, enacted by Laws 
1963, ch. 36, § 2; 1977, ch. 247, § 94, 


6-10-7. Retirement of certificates. 


Such certificates of indebtedness shall be paid within two years after date upon order of the 
department of finance and administration. Any balance remaining in the special fund created for 
the proceeds of the issuance and sale of the certificates of indebtedness shall be first applied. Any 
additional amount required for retirement of such certificates shall be paid from the state general 
fund. 


History: 1953 Comp., § 11-2-3.5, enacted by Laws 
- 1963, ch, 36, § 3. 


6-10-8, County boards of finance. 


‘The board of county commissioners in each county in the state shall, ex officio and without ad- 
ditional compensation, constitute a county board-of finance and as such shall, subject to the limi- 
tations of this act, have supervision over the determination of the qualifications and selection of 
banks, savings and loan associations and credit unions, whose deposits are insured by an agency 
of the United-States, to receive the public money of their respective counties and of independent 
rural school districts, rural school districts and municipal school districts of municipalities having 
less than twenty-five thousand population according to the next preceding United States census 
and of any special or other districts in their respective counties for which the respective county 
treasurers of such counties act as ex-officio tax collectors. The county clerk in,each county shall, 
ex officio and without additional compensation, act as clerk of such county board of finance. Every 
county board of finance shall hold meetings whenever necessary for the discharge of its duties, and 
the chairman shall convene such board whenever necessity therefor exists or when requested so to 
do by two of its members or at any time when the county treasurer shall advise the chairman that 
he has in his custody public money in excess of the aggregate amount which depositories qualified 
by law are entitled to hold. A majority of the board shall constitute a quorum for the transaction 
of business. pry’ 

The county treasurer of each county in the state shall have supervision of the deposit and safe- 
keeping of the public money of his county and all the money which may at any time come into or 
be in his possession as county treasurer and ex-officio tax,collector for the use and benefit of the 
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state or of any county, municipality or district or of any subdivision of any county or of any state or 
public institution and by and with the advice and consent of the respective boards of finance hav- 
ing jurisdiction over the respective funds shall designate banks, savings and loan associations and 
credit unions, whose deposits are insured by an agency of ths United States, to receive on deposit 
all moneys entrusted i in his care. 


History: Laws 1983, ch. 175, § 1; 1941 Comp., § 7- decision without the treasurer's concurrence. On the other 
204; 1953 Comp., § 11-2-4; Laws 1968, ch. 18, § 2; 1981, hand, the county treasurer cannot impose a unilateral de- 
ch. 382, § 1; 1987, ch. 79, § 4. cision upon the board of finance. Board of Cnty. Comm'rs 

Compiler's notes. — The term "this act," which ap- v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. 
pears in the first sentence, was added by the 1968 amend- Boards of county commissioners have exclusive 
ment. It appears to refer to Laws 1968, ch. 18, which is authority and responsibility to act as county boards of 
compiled in 6-1-1, 6-10-8, 6-10-10, 6-10-24, 6-10-26, 6-10- finance, the only limitations upon their authority being 
29, 6-10-31, 6-10-32, 22-8-31 and 22-8-37 NMSA 1978. those imposed by statute. 1961-62 Op. Att'y Gen. No. 62-71. 

The 1987 amendment, effective June 16, 1987, in- ' Designation of banks as official depositories of 
serted "and credit unions" following "savings and loan as- county funds. — The county boards of finance are the 
sociations" in the first sentence of the first paragraph and sole authorities within their respective counties to deter- 
in the last sentence of the second paragraph and made mine which banks are to be designated as the official de- 
minor language changes throughout the section. positories of county funds and if more than one bank in 

each county is so designated to then determine the distri- 
ANNOTATIONS bution of deposits between such banks, 1961-62 Op. Att'y 


Gen. No, 62-71. 

County treasurer acts in purely ministerial ca- 
‘pacity and can only deal with such: moneys in the man- 
ner prescribed by the county board of finance. 1961-62 Op. 
Att'y Gen. No. 62-71, but see Board of County Comm'rs 
v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. 

"School activity funds" of public schools are pub- 


Delegation to country treasurer. — There is.no stat- 
utory prohibition against delegation to the county trea- 
surer by the board of county commissioners, sitting as the 
county board of finance, of specific investment decision- 
making. For example, the board could adopt a policy and 
permit the treasurer to make investment decisions that 


conform to the policy. Such delegation may be essential . : ; ; 
to enable the treasurer to respond to sudden changes in lic funds so as to require that they be deposited in the 


the financial markets. Board.of Cnty, Comm'rs v. Padilla, same manner as other public funds, 1961-62 Op. Attly 


1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. Gen. No. 62-71. 
Relationship between county treasurer and Money derived from tax levies and used to support 


board of finance. — The county treasurer determines iar hospital are public funds. 1969 Op. Att'y Gen. 
how to deposit and invest county funds. That decision het os 

must then be approved by the board of county commis- Am, Jur, 2d, A.L.R. and C.J.S. references. — 63C 
sioners, sitting as the county board of finance. The board Am, Jur, 2d Public Funds §§ 5, 6, 11, 12. 

of finance has no power to modify the county treasurer's 20 C.J.S, Counties §§ 193 to 203. 


6-10-9. Boards of finance for institutions. 


The boards in control of the various public and educational institutions in this state, and all 
other boards handling funds in any manner whatever, except local boards of education, are hereby 
designated as boards of finance for such institutions and boards respectively. Each of such boards 
shall receive, handle and account, as provided by law, for all public moneys received by it, and shall 
deposit the funds of such institutions or boards in a depository or depositories qualified in accor- 
dance with the requirements of this act, equitably and upon the terms and conditions and in like 
manner and subject to such limitations as in n this act prescribed for the deposit of public THONeYS 
by other boards of finance. 


‘History: Laws 1988, ch. 175, § 3; 1941 Comp., § 7- Board of regents of school for the deaf. — Under 
206; 1953 Comp., § 11-2-6; Laws 1963, ch. 190, § 1; this section the board of regents for the school for the deaf 
1981, ch.,332, § 2. is the board of finance for that school. 1969 Op. Att'y Gen. 

Compiler's notes. — The term "this act," which ap- No, 69-27, 
pears in the second sentence, refers to Laws 1933, ch. 175, Municipal boards of education. — This section al- 
which is compiled as 6-10-8 to 6-10-10, 6-10-15, 6-10-18, lows municipal boards of education to operate as a munic- 
6-10-19 and 6-10-51 NMSA 1978, ipal board of finance, 1959-60 Op, Att'y Gen. No. 60-163. 
Signature of president of board of education not 
ANNOTATIONS required on checks drawn on special payroll ac- 


count. — Where a city board of education acts as its own 
board of finance in accordance with law, said board may 
establish a special payroll account in which will be depos- 


Board of trustees of county hospital. — The board 
of trustees of the county hospital has the authority to sit. 
as a board of finance,/being regulated by the same stan- : : . 
dards as would the members of any other board of finance ited a lump sum each month by check signed by the presi- 
within the state or its political subdivisions. 1969 Op. dent of the board, and the school board president's signa- 
Att'y Gen. No. 69-76. ture is not required on any payroll checks drawn thereon. 

1953-54 Op, Att'y Gen. No. 53-5799. 
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6-10-10. Deposit and investment of funds. 


A. Upon the certification or designation of a bank, savings and loan association or credit union 
whose deposits are insured by an agency of the United States to receive public money on deposit, 
the state treasurer and county or municipal treasurers who have on hand any public. money by 
virtue of their offices shall make deposit of that money in banks and savings and loan associations 
and may make deposit of that money in credit unions whose deposits are insured by an agency 
of the United States, designated by the authority authorized by law to so designate to receive the 
deposits of all money thereafter received or collected by the treasurers. 

B,. County or municipal treasurers may deposit money in one or more accounts with any such 
bank, savings and loan association or credit union located in their respective counties, subject to 
the limitation on credit union accounts. 

C...The state treasurer may deposit money in one or more accounts with any such bank, savings 
and loan association or credit union, subject:to the limitation on credit union accounts. 

D. Duplicate receipts or deposit slips shall be taken for each deposit made pursuant to Subsec- 
tion A, B or C of this section. When deposits are made by the state treasurer, one copy of the receipt 
or deposit slip shall be retained by the state treasurer and the other copy shall be filed monthly on 
the first day of each month with the financial control division of the department. When deposits are 
made by the treasurer or any other authorized person making the deposits for a board of finance 
of a public or educational institution, one copy of the receipt or deposit slip shall be retained by 
the treasurer or authorized person making the deposit and the other copy shall be filed monthly 
on the first day of each month with that board of finance. When deposits are made by a county or 
municipal treasurer, one of the duplicate receipts or deposit slips shall be retained by the treasurer 
making the deposit and the other copy shall be filed monthly on the first day of each month with 
the secretary of the board of finance of the county or municipality for which that treasurer is acting. 

E. As used in this section: 

(1) "deposit" means either investment or deposit and includes share, share certificate and 
share draft; 

(2) "investment policy" means a document drafted between the treasurer and the board of 
finance that describes the parameters for investing government funds and identifies the invest- 
ment objectives, preferences or tolerances for risk and constraints on the investment portfolio. The 
investment policy applies to all financial assets, including general funds, special revenues, capital 
projects funds, enterprise funds, debt issuance proceeds, debt service funds, debt service reserves, 
permanent funds and agency funds; 

(3) "supranational issuer" means an international development institution formed by two 
or more central governments. "Supranational issuer" includes the international bank for recon- 
struction and development, the international finance corporation and the inter-American develop- — 
ment bank; and 

(4) "United States government sponsored enterprises" includes federal home loan banks, 
the federal home loan mortgage corporation, the federal national mortgage association, the federal 
farm credit banks funding corporation, the federal agricultural mortgage corporation and the gov- 
ernment national mortgage association. 

F. County or municipal treasurers, with the advice and consent of their respective boards of 
finance charged with the supervision. and-control of the respective funds, may invest all sinking 
funds or money remaining unexpended from the proceeds of any issue of bonds or other negotiable 
securities of any county, municipality or school district that is entrusted to their care and custody 
and all money not immediately necessary for the public uses of the counties, municipalities or 
school districts not invested or deposited in banks, savings and loan associations or credit unions in: 

(1). bonds or negotiable securities of the United States, the state or a county, municipal- 
ity or school district that has a taxable valuation of real property for the last preceding year of at 
least one million dollars ($1,000,000) and that has not defaulted in the payment of any interest or 
sinking fund obligation or failed to meet any bonds at maturity at any time within five years last 
preceding and that have a maturity date that does not exceed ten years from the date of purchase; 

(2) ‘securities that are issued and backed by the full faith and credit of the United States 
government or issued by its agencies or instrumentalities, including securities issued by federal 
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home loan banks, the federal home loan mortgage corporation, the federal national mortgage as- 
sociation, the federal farm credit banks funding corporation, the federal agricultural mortgage 
corporation or the government national mortgage association and that have a maturity date that 
does not exceed ten years from the date of purchase; or 

- (8) federally insured obligations, including: brokered cortifibatids of deposit, certificate of 
deposit account placement services and federally insured cash accounts.: 

G. It shall be the duty of the treasurer ‘to. bring: amendments: to: the fnucidtuibrit policy to the 
board of finance and obtain consent before such amendments take effect. The investment policy 
shall be reviewed:at least every two years. The treasurer of a.class:A county or the treasurer of a 
municipality having a population of more than sixty-five thousand according to the most recent 
federal decennial census and located within a class A county, with the advice and consent of the 
boards:of finance, charged with the supervision and control of the fundsas can be reflected by an 
investment policy that is amended by the treasurer and approved by the board of finance, may 
invest all sinking funds or money remaining unexpended from the proceeds of any issue of bonds 
or other negotiable securities of the county or municipality that is entrusted to the treasurer's care 
and custody and all money not immediately necessary for the public uses of the county or munici- 
pality not invested or deposited in banks, savings and:loan;associations or credit unions in: 

(1) shares of a diversified investment company registered pursuant to the federal: Invest- 
ment Company Act of 1940 that invests in fixed-income securities or debt instruments that pas- 
sively match or track the components of a broad-market; fixed-income-securities market index; 
provided that the investment company or manager has total assets under: management of at least 
one hundred million dollars ($100,000,000) and provided that the board of finance of the county 
or municipality may allow reasonable administrative and thucstatént expenses to be paid ses 
from the income or assets of these investments; 100 

(2) shares of pooled: investment funds managed by the state jivastnent officer, as pro- 
vided in Subsection I of Section 6-8-7 NMSA 1978; provided,that the board of finance of the county 
or municipality may allow reasonable administrative and investment expenses to be paid:directly 
from the income or assets of these investments; £18} 

(3) securities that are issued by a supranational issuer and fruits 

(a) are eligible for purchase and sale within the United States;. 

(b) are denominated in United States dollars; 

(c) have a maturity date that does not exceed five years from the date of anoeiteonale and 

(d)» are rated "AA" or.its equivalent or better bya nationally recognized statistical 
rating organization; 

(4). commercial paper rated "Al" or "P1", aie known as "prime" quality, by a nationally 
recognized statistical rating organization, issued by corporations organized and operating within 
the United States and having a maturity at purchase of no longer than one hundred eighty days; or 

(5) shares of an open-ended-diversified investment company that: [, 

(a) -is registered with the United States securities and exchange commission; 

(b) -complies. with the diversification, quality and maturity requirements of Rule 2a- 
7, or any successor rule, of the United States securities and exchange commission applicable to 
money market mutual funds; and -. 

| (c) assesses no fees pursuant to Bile 12b- 1, or any successor rule, of the United States 

sevutities and exchange commission, no sales load on the purchase of shares and no contingent 
deferred sales charge or other similar charges, however designated, provided that the county or 
municipality shall not, at any time, own more than five'percent of a money market mutual fund's 
assets. 

»H.,. A local pupiio body, with the: advice and consent, of the body spared with the supervision 
and control of the local public.body's respective funds, may invest all sinking funds or money 
remaining unexpended from the proceeds of any issue of bonds or other negotiable securities of 
the investor that is entrusted to the local public body's care and custody and all money, not im- 
mediately necessary for the public uses of the investor and not otherwise invested or deposited in 
banks, savings and loan associations or credit unions in contracts with banks, savings and loan 
associations or credit unions for the present purchase'and resale at a specified:time in the future 
of specific securities at specified prices at a price differential representing the interest income to 
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be earned by the investor. The contract shall be fully secured by obligations of the United States 
or the securities of its agencies, instrumentalities or United States government sponsored enter- 
prises having a market value of at least one hundred two percent of the contract. The collateral 
required for investment in the contracts provided for in this subsection shall be shown on the 
books of the financial institution as being the property of the investor and the designation shall 
be contemporaneous with the investment. As used in this subsection, "local public body" includes 
all political subdivisions of the state and agencies, instrumentalities and institutions thereof; pro- 
vided that home rule municipalities that prior to July 1, 1994 had enacted ordinances authorizing 
the investment of repurchase:agreements may continue eXVES UII in repurchase agreements 
pursuant to those ordinances. 

I. The state treasurer, with the advice and consent of the state board of finance, may invest 
money held in demand deposits and not immediately needed for the operation of state government 
and money held in the local government investment pool, except as provided in Section 6-10-10.1 
NMSA 1978. The investments may be made in securities that are issued and backed by the full 
faith and credit of the United States government or issued by its agencies or instrumentalities, 
including securities issued by all United States government sponsored enterprises. 

J. The state treasurer, with the advice and consent of the state board of finance, may also in- 
vest in contracts for the present purchase and resale at a specified time in the future, not to exceed 
one year or, in the case of bond proceeds, not to exceed three years, of specific securities at speci- 
fied prices at'a price differential representing the interest income to be earned by the state. Such 
contract shall not be invested in unless the contract is fully secured by obligations of the United 
States, its agencies, instrumentalities or United States government sponsored enterprises or by 
other securities backed by the United States, its agencies, instrumentalities or United States gov- 
ernment sponsored enterprises having a market value of at least one hundred two percent of the 
amount of the contract. The securities required as eollateral under this subsection shall be deliv- 
ered to a third-party custodian bank pursuant to:a contract with the state and the counterparty 
or to the fiscal agent of New Mexico or its designee. Delivery shall be made simultaneously with 
the transfer of funds or as soon as practicable, but no later than the same day that the funds are 
transferred. 

K. The state treasurer, with the advice and consent of the state board of finance, may also 
invest in contracts for the temporary exchange of state-owned securities for the use of broker- 
_ dealers, banks or other recognized institutional investors in securities, for periods not to exceed 
one year for a specified fee rate. Such contract shall not be invested in unless the contract is fully 
secured by exchange of an irrevocable letter of credit running to the state, cash or equivalent 
collateral of at least one hundred two percent of the market value of the securities plus accrued 
interest temporarily exchanged. The collateral required by this subsection shall be delivered to the 
state of New Mexico or its designee simultaneously with the transfer of funds or as soon as practi- 
cable, but no later than the same day that the state-owned securities are transferred. 

L. Neither of the contracts in Subsection J or K of this section shall be invested in unless the 
contracting bank, brokerage firm or recognized institutional investor has a net worth in excess of 
five hundred million dollars ($500,000,000). 

M. The state treasurer, with the advice and consent of the state board of fnasiees may also in- 
vest in any of the following investments in an amount not to exceed forty acai of any fund that 
the state treasurer invests: 

(1) commercial paper rated "prime" quality by a viationial rating service, aida by « Sa hay 
tions organized and operating within the United States; 

(2) medium-term notes and corporate notes with a maturity not exceeding five years that 
are rated "A" or its equivalent or better by a nationally recognized rating service and that are is- 
sued by a corporation organized and operating in the United States; or 

(3) an asset-backed obligation with a maturity not iodaate five years that is rated "AAA" 
or its equivalent by a nationally recognized rating service. 

N. The state treasurer, with the advice Se CORES of the state board of Me ee may ido in- 
vest in; 

(1) shares of'é an open-ended diversified investment company that: 

(a) is registered with the United States securities and exchange commission; 
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(b) complies with the diversification, quality and maturity requirements of Rule 2a- 
7, or any successor rule, of the United States securities and exchange commission applicable to 
money market mutual funds; and 

(c) assesses no fees pursuant to Rule 12b-1; or any successor rule, of the United States 
securities and exchange commission, no sales load on the purchase of shares and no contingent 
deferred sales charge or other similar charges, however designated, provided that the state shall 
not, at any time, own more than five percent of a money market mutual fund's assets; 

(2) individual, common or collective trust funds of banks or trust companies that invest 
in United States fixed-income securities or debt instruments authorized pursuant to Subsections 
I, J and M of this section, provided that the investment manager has assets under management 
of at least one billion dollars ($1,000,000,000) and the investments made by the state treasurer 
pursuant to this paragraph are less than five percent of the assets of the individual, common or 
collective trust fund; 

(3), the local government fa veatinint pool managed by the office of the state treasurer. 
Investments made pursuant to this paragraph shall, in aggregate, be no more than thirty-five 
percent of the total assets of the local government investment pool; 

(4) securities issued by the state of New Mexico, its agencies, institutions, counties, mu- 
nicipalities, school districts, community college districts or other subdivisions of the state, or as 
otherwise provided by law; 

(5) securities issued by states other than New Mexico or governmental entities i in states 
other than New Mexico; or 

(6) securities that are issued bya supranational issuer and that: 

(a) are eligible for purchase and sale within the United States; 

(b) are denominated in United States dollars; 

(c) have a maturity date that does not exceed five years from the date of:purchase; and 

(d) are rated "AA" or its ftanaent or better by a Avon EAtY, recognized statistical 
rating organization. 

O. Public funds to be ivetoihié in negotiable securities or Hobie to financial institutions fully 
secured by negotiable securities at current market value shall not be paid out unless there is a 
contemporaneous transfer of the securities at the earliest. time industry practice permits, but in 
all cases, settlement shall be on a same-day basis either by physical delivery or, in the case of un- 
certificated securities, by appropriate book entry on the books of the issuer, to the purchaser or to 
a reputable safekeeping financial institution acting as agent or trustee for the purchaser, which 
agent or trustee shall furnish timely confirmation to the purchaser. 


History: Laws 1933, ch. 175, § 4; 1941 Comp., § 7- supranational issuer, permitted the state treasurer to in- 
207; 1953 Comp., § 11-2-7; Laws 1968, ch. 18, § 3; 1975, vest in securities issued by all United States government 
ch. 157, § 1; 1979, ch. 262, § 1; 1981, ch. 332, § 3; 1983, sponsored: enterprises, and restricted the maturity time- 
ch. 24, § 1; 1987, ch. 79, § 5; 1987, ch. 230, § 1; 1988, ch. frame for most investments by county and municipal trea- 


61, § 1; 1989, ch. 39, § 1; 1991, ch. 247, § 1; 1994, ch. 71, surers; in Subsection KE, added Paragraphs E(2) through 
§ 1; 1997, ch, 128, § 1; 1999, ch. 283, § 1; 2002, ch. 39, E(4); in Subsection F, in Paragraph F(1), after “last pre- 


§ 1; 2003, ch. 271, § 1; 2005, ch. 238, § 1; 2005, ch. 239, ceding", added "and that.have a maturity date that does 
§ 1; 2006, ch. 80, § 1; 2008, ch. 238, § 2; 2013, ch. 65, § 2; not exceed ten years from the date of purchase", in Para- 
2016, ch. 50, § 1; 2017, ch. 67, § 1; 2019, ch. 170, § 1; graph F(2), after "federal home loan banks,", added the 
2021, ch. 29, § 1. remainder of the paragraph; in Subsection G, added "It 

Cross references. — For deposit of receipts by munici- shall be the duty of the treasurer to bring amendments to 
pality with no suitable banking facility within its bound- the investment policy to the board of finance and obtain 
aries, see 6-10-86,1 NMSA 1978. consent before such amendments take effect. The invest- 

For the federal Investment Company Act of 1940, see 15 ment policy shall be reviewed at least every two years.", 
U.S.C. § 80a-1 et seq. after "control of the funds", added "as can be reflected by 

The. 2021 amendment, effective June 18, 2021, au- an investment policy that is amended by the treasurer 
thorized counties and municipalities to invest funds in and approved by the board of finance", in Paragraph G(1), 
certificate of deposit account placement services; and in after "instruments that", deleted "are listed in a nation- 
Subsection F, Paragraph F(3), after "certificate of deposit ally recognized" and added "passively match or track the 
account", deleted "registry service" and added "placement components of a", deleted former Paragraph G(2) and 
services", redesignated former Paragraph G(3) as Paragraph G(2), 

The 2019 amendment, effective June 14, 2019, defined and added new Paragraphs G(3) through G(5); in Subsec- 
"investment policy", supranational issuer", and "United tion H, after "United States or", deleted "other securities 
States government sponsored enterprises" as used in backed by the United States" and added "the securities 
this section, allowed the state treasurer and county and of its agencies, instrumentalities or United States gov- 
municipal treasurers to invest in securities issued by a ernment sponsored enterprises"; in Subsection I, after 
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"securities issued by", deleted ''federal home loan banks" 
and added "all United States government sponsored en- 
terprises"; in Subsection J, after each occurrence of "agen- 
cies, instrumentalities", added "or United States govern- 
ment sponsored enterprises’; and in Subsection N,, added 
Paragraph N(6). 

The 2017 amendment, effective June 16, 2017, ‘clari- 


PUBLIC FINANCES 


fied the authorization for the use of letters of bradit ieauied a 


by a federal home loan bank for securitization of public: 
fund deposits in New Mexico; and in Subsection F, Paras 


graph F(2) and Subsection I, after "instrumentalities", 
added “including securities ised by neaeven home loah 
banks". 

The 2016 amendment, effective May 18, 2016, al- 
lowed county and municipal treasurers to invest in fed- 
erally insured obligations, including brokered certificates 
of deposit, certificate of deposit account registry service 
and federally insured cash accounts; and i in Subsection F, 
added new Paragraph (3). 

The 2018 amendment, effective June 14, 2018, autho- 
rized municipalities, counties, and the state treasurer to 
invest in securities backed by the full faith and credited 
of the United States; authorized the state treasurer to in- 
vest in securities issued by the staté of New ‘Mexico and 
its agencies, institutions and political subdivisions, and 
securities issued by other states or governmental entities 
in other states; increased the percentage of general funds 
and bond proceeds that may be invested in the local gov- 
ernment investment pool; in Paragraph (2) of Subsection 
F, after "securities that are issued", added "and backed", 
after "backed by the", added "full faith and credit of the", 
after "United States government or", added "issued", and 
after "instrumentalities", deleted language which. re- 
quired that investments in United States securities be in 
securities that are direct obligations of the United States 
or named agencies of the United States or that are backed 
by the. full faith and credit of the United States; .in Sub- 
section I, in the first sentence, after "money held in the", 
deleted "participating government investment fund" and 
added "local' government invéstment pool" and.in the sec- 
ond sentence, after "that are issued," added "and backed", 
after "backed by", added "the full faith and credit of", after 
"government or", added "issued", and after “or issued by 
its", deleted language which required that investments in 
United States securities be in securities that are direct 
obligations of the United States or that are backed by the 
full faith and credit of the United States or agencies spon- 
sored by the United States and added "agencies or instru- 
mentalities"; in Subsection K, in the third sentence, after 
"delivered to the", deleted "fiscal agent" and added "state"; 
and in Paragraph (3) of Subsection N, at the beginning 
of the sentence, after "the", deleted "participating gov- 
ernment investment fund" and added "local government 
investment pool", and in the second sentence, after "this 
paragraph shall", deleted "be less than five" and added 
"in aggregate, be‘no more than thirty-five";and after "to- 
tal assets of the", deleted "participating government in- 
vestment fund" and added "local government investment 
pool"; and added Paragraphs (4) and (5) of Subsection N. 

The 2008 amendment, effective February 27, 2008, 
changed the name of the short-term investment fund to 
the participating government investment fund in Subsec- 
tion I and added Paragraph (3) of Subsection N. 

The 2006 amendment, effective May 17, 2006, in Sub- 
section I, in the last sentence, changed "shall be made 
only" to "may be made"; in Subsection J, added the last 
two sentences relating to delivery of securities to a third- 
party custodial bank; in Subsection K, provided for the 
delivery of collateral to the fiscal agent of New Mexico or 
its designee; deleted former Subsection L that provided 
for the delivery of the security required in Subsection J 
or K to be delivered to the fiscal agent of New Mexico; 
deleted former Paragraph (1) of Subsection N (formerly 
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Subsection O), which provided for investment in shares of 
a diversified investment company that. invests in certain 
United States fixed-income securities or debt instruments 
if the investment company manages assets of at least 
one billion dollars; and inserted new Subparagraphs (a) 
through (c) of Paragraph (1) of Subsection N, which. pro- 
vides for investment in an open-ended diversified invest- 
ment company that meets the listed criteria. 

The .2005 amendment, effective June 17, 2005, 
changed "third-party safekeeping financial institution" to 
"safekeeping financial institution" in Subsection P. 

The 2003 amendment, effective June 20, 2003, in 
Paragraph F(2), inserted "; the federal home loan mort- 
gage association, the federal national mortgage .asso- 
ciation, the federal farm credit bank or the student loan 
marketing association" following "the United States" and 
deleted "or agencies guaranteed by the United States gov- 
ernment" at the end. 

The 2002 amendment, effective May 15, 2002, inserted 
"with the advice and consent of the state board of finance," 
in Subsections J and K; substituted "one billion, dollars 


,. ($1,000,000,000) and, the investments made by the state 


treasurer pursuant to this paragraph are less than five per- 
cent of the assets of the investment company” for "one hun- 
dred million dollars ($100,000,000)" in Subsection O(1); and 
substituted "one billion dollars ($1,000,000,000) and the 
investments made by the state treasurer pursuant to this 
paragraph are less than five percent of the assets of the in- 


. dividual, common or collective trust fund" for "one hundred 
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million dollars ($100,000,000)" in Subsection O(2), 


The 1999 amendment, effective January 1, 2000, in 


‘Subsection A, deleted: "provided that no deposit of public 


money shall be made in a credit union unless the deposit 
is insured by an agency of the United States" following 
"collected by the treasurers"; in Subsection F, substituted 
"school district that is entrusted" for "school district which 
are now or may. hereafter by law be entrusted"; added 
Subsection G and redesignated subsequent subsections 
accordingly; and made stylistic changes throughout. — 

The 1997 amendment, effective June 20, 1997, added 
Subsections M and N and redesignated former Subsection 
M as Subsection O, . 

The 1994 amendment, effective July 1, 1994, added 
Subsection G, redesignated former Subsections G to L as 
Subsections H to M, deleted "local" following "held in.the" 
in Subsection H, and made minor stylistic changes. 

The 1991 amendment, effective July 1, 1991, in Sub- 
section F, designated a formerly undesignated provision 
as Paragraph (1) and added Paragraph (2). 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "sponsored" for "guaranteed" near the end of the 
second séntence of Subsection G. — 

The 1988 amendment, effective May 18, 1988, in- 
serted "and money held in the local short-term invest- 
ment fund, except as provided i in Section 6-10-10. a ae 
1978" in the first sentence in Subsection G. 

The 1987 amendment, effective June 19, 1987, subati 
tuted "savings and loan association or credit union" foro 
savings and loan association" in several places chidugh: 
out the section, inserting "and may make deposit of that 
money in credit unions" in Subsection A’and added the 
proviso at the end of that subsection, added all of the lan- 
guage following "counties" in Subsection B, added all of 
the language beginning with "subject to" in’ ‘Subsection C, 
added all.of the language following " or deposit” in Sub- 
section E, added "or agencies guaranteed by the United 
States Povernment" at the end of Subsection G, redesig- 
nated former Subsection H as Subsection L while sub- 
stituting therein "contemporaneous transfer of the secu- 
rities-at the earliest time industry practice permits, ‘but 
in all cases settlement shall be on a same-day basis" for 

"simultaneous transfer of the securities," and added Sub- 
sections H through K. ir 
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ANNOTATIONS 


County treasurer's powers. Section 6-10-10(F) 
NMSA 1978 gave the same investment power to the 
county treasurer — "by and with the advice and consent" of 
the board of finance" — as that given to the county board of 
finance, namely to invest sinking funds, unexpended bond 
proceeds and money not immediately necessary for public 
use in government bonds and negotiable securities. Board 
of Cnty. Comm'rs v. Padilla, 1990-NMCA- 125, 131 N.M. 
278, 804 P.2d 1097: 

Meaning of "advice and consent". — In 6-10-10 
NMSA 1978, the phrase "advice and consent" constricts 
the state treasurer's ability to invest public money to the 
extent that the state treasurer must first obtain consent 
to do so by the state board of finance. The state board of 


finance has only the power of approval or denial over the . 


state treasurer's investments, but not the power of invest- 
ment. 2014 Op. Att'y Gen. 14-05. 

The "advice and consent" requirement does not vi- 
olate balance of powers. — The legislative requirement 
of 6-10-10 NMSA 1978 that the state treasurer obtain the 
“advice and consent" of the state board of finance to invest 
public money does not violate the constitutional doctrine of 
separation of powers. 2014 Op. Att'y Gen, 14-05. 

Governor's power over the state board of finance. 
— The governor does not have the power to expand the 
power of the state board of finance through use of an ex- 
ecutive order beyond the power conferred by law. 2014 Op. 
Att'y Gen, 14-05. 

Because the governor has the authority under 6-10-10 
NMSA 1978 to direct the state board of finance to oversee 
investment decisions by the state treasurer with regard to 

"advice and consent", the governor had the power to issue 
an executive order that required the state board of finance 
to adopt a policy establishing procedures and conditions for 
giving its advice and consent regarding investments by the 
state treasurer, but the governor cannot compel the board 
of finance to extend its oversight over any other duties be- 
longing to the state treasurer or other aspects of running 
the state treasurer's office. 2014 Op. Att'y Gen. 14-05. 

County commissioners may designate depository 
bank for all county officials. — County commission- 
ers, as the county board of finance, have the authority to 
designate the depository bank which must be used by all 
county officials as a depository for funds of the county. 
1959-60 Op. Att'y Gen. No. 59-04. 

Revenue derived from operation of waterworks 
constitutes public funds, — Irrespective of whether a 
village, in operating a waterworks, is operating in a gov- 
ernmental or proprietary capacity, it is nonetheless oper- 
ating the waterworks for the benefit of the public, and the 
revenues derived therefrom are for the public uses of the 
municipality. 1953-54 Op. Att'y Gen. No. 53-5859. 

Funds accumulated by counties for remote con- 
tingencies or investment. — Counties may not accu- 
mulate funds as an unreserved general fund balance, for a 
remote contingency, or for the sole purpose of investment. 
ey must apply excess funds in such categories to the 
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following year's budget estimate. Counties, however, may 
designate or reserve excess funds for reasonably foresee- 
able contingencies or capital projects. 1988 Op. Atty Gen. 
No. 88-56. 

Impermissible investments. — Investment of public 
funds is limited to such interest-bearing securities as are 
provided by statute, which does not include loans to pri- 
vate individuals, 1933-34 Op. Att'y Gen. No. 33-667. 

A village cannot legally invest any portion of its water 
meter deposit fund in revenue bonds, whether of said vil- 
lage or any other municipality or school district of the 
state. 1953-54 Op. Att'y Gen. No. 53-5859. 

CATS's (Certificate of Accrual on Treasury Securities), 


_. TIGR's (Treasury Interest Growth Receipts), and ETR's 


(Easy Growth Treasury Receipts) are not bonds, trea- 
sury certificates, or negotiable instruments of the United 
States government. They therefore are not permissible 
investments for counties, 1988 Op. Att'y Gen. No..88-11. 
Investment of funds in United States government 
bonds authorized. — This section is sufficient authority 


; to permit a board of county commissioners to invest moneys 


in. its courthouse and jail sinking fund, which are not imme- 
diately needed to retire outstanding bonds, in United States 
government bonds, 1941-42 Op. Att'y Gen. No. 41-8903. 

Investment in mutual funds or investment trusts. 
— Investment by the state treasurer in a mutual fund acting 
as an investment conduit (i.e., an open-end mutual fund or 
a unit investment trust meeting the requirements of Sub- 
section O(1)) is constitutional. 2000 Op. Att'y Gen. No. 00-03. 

"Adjusted trading." —.The law does not proscribe 
specifically the practice of "adjusted trading." However, 
engaging in adjusted trades for the purpose of hiding a 
loss is inconsistent with rendering a true-account of the 
county's investments, and a county treasurer thus may be 
liable on his bond. 1988 Op. Att'y Gen. No. 88-11. 

Municipally owned utility may invest in bonds of 
out-of-state municipalities. — A municipally owned 
utility company may invest in bonds of out-of-state mu- 
nicipalities, since operation of the utility is not of such a 
"sovernmental nature" as to come within the purview of 
this section. 1941-42 Op. Att'y Gen. No. 41-3761. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur. 2d Public Funds §§ 5, 6; 63C Am. Jur. 2d Public 
Officers and Employees §§ 413 to 423. 

Constitutionality of statute authorizing state to loan 
money or to engage in business of a private nature, 14 
A.L.R. 1151, 115 A.L.R. 1456. ; 

Stock of private corporation, constitutional or statutory 
provisions prohibiting municipalities or subdivisions of 
state from investing in, 152 A.L.R, 495, 

Liability of public officer or his bond for loss of public 
funds due to insolvency of bank in which they were depos- 


ited, 155 A.L.R. 436. 


Liability of public officer for interest or other earnings 
received on public money in his possession, 5 A.L.R.2d 257. 

20 C.J.S. Counties §§ 126, 197; 64 C.J.S; Municipal Cor- 
porations §§ 1880, 1881; S1A Ow. S. States § 225;:87-C.J.S, 
Towns §§ 121, 167. 


6-10-10.1. crews government, investment pool created; distribution of 
earnings; report of investments. 


A. There is created in the state treasury the "local government investment pool’. The, fund 
shall consist of all deposits from participating governments, including revenues dedicated to re- 
paying bonds, that are placed in the custody of the state treasurer for investment purposes pursu- 
ant to this section. The state treasurer shall maintain one or more separate accounts for each par- 
ticipating government having deposits in the local government investment pool and may divide 
the fund into two or more subfunds, as the state treasurer deems appropriate, for short-term and 
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medium-term investment purposes, including one or more subfunds for bond proceeds deposited 
by participating governments. 

B. If an eligible governing body is unable to receive payment on une money at the rate of 
interest as set forth in Section 6-10-36 NMSA 1978 from financial institutions within the geo- 
graphic boundaries of the eligible governing body, or if the eligible governing body is not bound by 
the terms of Section 6-10-36 NMSA 1978, the finance officer having control of the money of that 
eligible governing body not required for current expenditure may, with the consent of the board 
of finance of the eligible governing body if consent is required by the laws or rules of the eligible 
governing body, remit some or all of the money to the state treasurer for deposit for the purpose of 
investment as allowed by this section. 

C. Before funds are invested or reinvested pursuant to this section, a finance officer shall no- 
tify and make the funds available for investment to banks, savings and loan associations and 
credit: unions located within the geographical boundaries of the participating government or the 
eligible governing body, subject to the limitation on credit union accounts. To be eligible for deposit 
of the government funds, the financial institution shall: pay to the participating government or 
eligible governing body the rate established by the state treasurer pursuant to a policy adopted by 
the state board of finance for the investments, 

D._,A finance officer shall specify the length of time a deposit shall be in the local government 
investment pool. The state treasurer through the use of the state fiscal agent shall separately 
track each deposit and shall make information regarding the deposit available to the public upon 
written request. 

E, The state treasurer shall invest the local government investment pool as 3 provid in See 
tion 6-10-10 NMSA 1978 regarding the investment of state funds in investments with a maturity 
at the time of purchase that does not exceed three years. The state treasurer may elect to have 
the local government investment pool consolidated for investment purposes with the state funds 
under the control of the state treasurer; provided that accurate and detailed accounting records 
are maintained for the account of each participating government and that.a proportionate amount 
of interest earned is credited:to each of the separate accounts of a participating government. The 
fund shall be invested to achieve its objective, which is to realize the maximum return consistent 
with safe and prudent management. 

F. At the end of each month, all net investment income or ToRséy’ from investntant of the local 
government investment: pool shall be distributed by the state treasurer to the accounts of par- 
ticipating governments in amounts directly proportionate to the respective amounts deposited by 
them in the local government investment pool and the length of time the amounts 1 in each account 
were invested. 

G. The state treasurer shall charge participating governments reasonable audit, administra- 
tive and investment expenses and shall deduct those expenses ‘directly from the net investment 
income for the investment and administrative services provided pursuant to this subsection. The 
amount of the charges, the manner of the use by the state treasurer and the nature of bond-related 
services to be offered shall be established in rules adopted and promulgated by the state treasurer 
subject to approval by the state board of finance. 

H. Subject to appropriation by the legislature, amounts deducted from the accounts of ee 
pating governments for charges permitted pursuant to this section shall be expended by the state 
treasurer in fiscal year 2008 and in subsequent fiscal years for the administration and manage- 
ment of the local government investment pool, services provided to participating governments 
related to investment of their money in that fund and other services authorized by this section. 
Balances remaining at the end of a fiscal year from the amounts deducted pursuant to this’sec- 
tion shall revert to the general fund. Balances in the state treasurer's operating: account result- 
ing from deductions taken pursuant to this section in excess of the amount required to provide 
administration, management and related services required by this ‘subsection or other services 
authorized by this section shall be offset by reductions in the charges made by the state treasurer 
to the accounts of participating’ “pith be in subsequent deductions from participating gov- 
ernments' accounts. 

I. ' Each fiscal year, the state treasurer shallcause to have the short-term investment por- 
tion of the local ‘government investment pool rated by a nationally recognized statistical rating 
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organization. Ifthe rating received by the short-term investment portion of the fund is lower than 
"AA", the state treasurer shall immediately submit a plan to the state board of finance detailing 
the steps that will be taken to obtain an "AA" or higher rating. 

J. The state treasurer may offer to provide to participating governments services related to 
requirements of the federal:income tax laws applicable to the investment of bond proceeds. 

K. A tribe or quasi-governmental body created pursuant to New Mexico statute may become a 
participating government only if the governing authority of the tribe or quasi-governmental body 
has ‘adopted a ‘resolution authorizing the tribe or quasi-governmental body to remit gong to ‘the 
state treasurer for investment in the local government investment pool. 

L. Deposits by the state treasurer on behalf of the general fund and bond proceeds investment 
pools shall, in aggregate, be no more than thirty-five bak Se of the total amount in the local gov- 
ernment investment pool at any time. ; 

M.* The educational ‘retirement: board; the public employeés retirement association and the 
state investment council may remit abate to ne state treasurer for investment in the local gov- 
ey: investment pool. H 


History: 1978 Guns.) § 6-10-10.1; enacted by Laws © The 2001 amendment, effective June 15, 2001, in 
1988, ch, 61, § 2; 1991, ch. 239, § 1; 1991, ch. 258, § 1; Subsection B, substituted "required for current expendi- 
1992, ch. 61, § 32; 1994, ch. 71, § 2; 1995, ch. 64, § 1; ture" for "not required for expenditure within thirty days 
2001, ch, 241, § 1; 2003, ch. 399, § 1; 2006, ch. 80, § 2; or less", deleted "bank, savings and loan association or 
2008, ch. 23, § 3; 2011, ch. 158, § 1; 2013, ch. 65, § 3; credit union" following "state treasurer"; in Subsection 
2019, ch. 7, § 1, EK, deleted "and" following "NMSA 1978" and inserted "in 

The 2019 amendment, effective June 14, 2019, pro: © investments with a maturity at the time of purchase that 
vided that the educational retirement board, the public does not exceed three hundred ninety-seven days. The 
employees,.retirement association and the state invest-,. ., state treasurer", and deleted the former second sentence, 
ment council may participate in the local government in- which read "The state treasurer may invest a portion 
vestment pool; and added Subsection M. of the funds in banks, savings and loan associations or 

The 2013 amendment, effective \ June. 14, 2013, " credit unions subject to the requirements of this section."; 
changed the name of the participating government invest- in Subsection F, substituted "net, investment. income or 
ment fund to. the local government investment pool; de- losses" for "interest earned", substituted "reasonable au- 
leted the requirement that short-term investments main-' — dit, administrative and investment expenses to be paid 
tain an/"AA" or higher rating; at the beginning of the title, / directly from their net investment income for the invest- 
deleted "Participating government investment fund" and ment and administrative services" for "a fee of five basis 
added "Local government investment pool"; in Subsec- points for the investment services"; deleted the definition 
tions A, D, E, F, H, I, K and L, deleted "participating gov- of "short term" in Subsection G; and substituted "develop- 
ernment investment fund" and added "local government ment council" for “assistance council" in Paragraph H(4). 
investment pool"; in Subsection'I, deleted the former first The 1995 amendment, effective June 16, 1995, sub- 
sentence, which required that short-term: investments stituted "one hundred eighty-one days" for "thirty days” 
maintain an "AA" or higher rating and in the current first at the end of the first sentence in Subsection D, added the 
sentence, after "Each fiscal year", deleted "and at such second sentence in Subsection E, and rewrote the second 
other times as directed by the state board of‘finance"; and sentence of Subsection F which read: "No fees or trans- 
in Subsection L, after "investment ‘pools shall", deleted fer expenses shall be charged to the participating entities 
"not'exceed" andadded " in aggregate, be no more than". and Indian tribes:or pueblos for investment in the short 

The 2011 amendment, effective July 1; 2011, in Sub- term investment fund”. 
section L, inéreased: the authorized deposits on behalf The 1994 amendment, effective July 1, 1994, deleted 
of the general fund and bond proceeds’ investment pools "Subsection C of" preceding "Section 6-10-10" and substi- 
from five to thirty-five percent of the total amount in the tuted "tribe or pueblo” for "tribes or pueblos" in Subsec- 
participating government investment fund, tion E, and inserted "District" following "Advancement" in 

The 2008 amendment, effective February 27, 2008, Paragraph H(6). 
changed the name of the short-term investment fund to The 1992 amendment, effective March 9, 1992, added 
the participating government investment fund; included Subsection H(17). 
revenues dedicated to repaying bonds in the, fund in Sub- The 1991 amendment, effective June 14, 1991, substi- 
section A; deleted the 180 day limitation for investment in tuted references to entity and Indian tribe or pueblo for 
the fund in Subsection D; extended the time limit for in- . "local public body" throughout the section; deleted "local" 
vestment of funds from 397 days to three years in Subsec- from the beginning of the catchline and preceding "short- 
tion E; authorized the state treasurer to adopt rules toes-’ = term investment fund" in the first sentence in Subsection 
tablish charges and the nature of bond-related services in ,. .A and near the end of Subsection F; inserted "short-term 
Subsection G; and added Subsections H and J through L. investment" in Subsections D, E and F; and added Subsec- 

The 2006 amendment, effective May 17, 2006, added tion H. 


Subsection G to provide that investment shall be made in 


a manner that the fund maintains a "AA" or higher rat- ANNOTATIONS 

ing; that the short-term investment fund shall be rated Relationship between county treasurer and 

annually and if the fund is lower than "AA", the state board of finance. — Section 6-10-10.1 NMSA 1978, as 

treasurer shall submit a plan to the state board of finance enacted in 1988, gives the county treasurer power, "with 

to obtain an "AA" or higher rating. , the consent" of the board of finance, to place county funds 
The 2003 amendment, effective April 8, 2003, added in the state treasurer's "local short-term investment 

Paragraph H(18). fund", which means that the county treasurer's decisions 
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must be approved by the county board of finance. The and the treasurer cannot impose a unilateral decision on 
county board of finance has no power to modify the county the board of finance. Board of Cnty. Comm'rs v, Padilla, 
treasurer's decisions without the treasurer's concurrence 1990-NMCA- 125, jit N.M. bed 804 P.2d 1097, 


6-10-10.2. Statements of condition it nl to be inidenatall ttied to the 
state cash manager. 7 


As a condition of retaining state deposits or investments, each financial institution certified or 
designated to receive state public money on deposit shall submit to the state cash manager its quar- 
terly statement of condition at the same time the statement is sent to the federal or state financial 
authority. The statement shall be certified by an authorized: officer of the institution. If the state- 
ment is not received by the state cash manager within ten days of its submission to the authority, 
the manager shall notify the institution of that fact, and,the institution shall submit the certified 
statement within ten days of the notification. Within that twenty-day. period, the institution shall 
not be disqualified from retaining state deposits or investments. If the institution fails to submit the 
certified statement within the twenty-day period, the state cash manager shall advise the state trea- 
surer, who may withdraw all state funds from the institution in order to protect those state funds. 


History: Laws 1998, ch. 105, § 2. 


6-10-11. Approval of investment of state funds. . 


No moneys of this state belonging to any sinking fund or other fund shall be invested by the 
state treasurer in any form of security without the prior approval of such investment by the state 
board of finance. The state board of finance, prior to approving any such investment shall make an 
investigation of the validity of any such security, including the authority for the issuance thereof 
and all proceedings leading up to such issuance, and of the adequacy of the means provided for the 
payment of principal and interest of such security, and shall by resolution adopted at a meeting of 
said board recite its findings on all said matters. 


History: Laws 1925, ch. 86, § 1; C.S. 1929, § 112-301; Investment.of funds of museum of New Mexico. 

1941 Comp., § 7-208; 1953 Comp., § 11-2-8; Laws 1978, — In investing funds belonging to-the museum of New 

- ch. 121,§ 1. Mexico, the state treasurer and state board of finance 
may, in their discretion, utilize the same standards as goy- 

ANNOTATIONS ern the investment of public funds controlled by the state 

Investment officer may use services of invest: commissioner-of public lands and as set forth in Section 6- 
ment counselor or other sources of advice to aid in mak- 8-10. NMSA 1978. but such enumerated investments are 
ing an investment policy recommendation to the invest- not controlling upon the board of finance and the state 
ment council. 1959-60 Op. Att'y Gen. No. 59-21. treasurer. 1964 Op. Att'y Gen. No, 64-29. 

State investment officer may invest state mon- Am. Jur, 2d, A.L.R. and C.J.S. references, — Stock 
eys in "closed-end" mutual funds subject to the restric- of private corporation, constitutional or statutory provi- 
tions provided for by this section. 1959-60 Op. Att'y Gen. sions prohibiting municipalities or subdivisions of state 
No. 59-22. from investing in, 152 A.L.R..495. Aik 


81A C.J.S. States § 225. 


6-10-12. [Investment of special road fund balances over $10,000.] | 


The state treasurer is hereby authorized and directed to invest, as hereinafter provided, the 
funds on deposit in the state treasury to the credit of any special corse fund, where such balance is 
in the amount of $10,000 (ten thousand dollars) or more. 


History: Laws 1933, ch. 128, § 1; 1941 Comp.,, § 7- Bracketed material. — ‘The bracketed material in the 


212; 1953 Comp., § 11-2-14. catchline was inserted by the compiler and is not part of 
the law. 134 at a 
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6-10-13. [Limitation on investment of special road fund.|] 


Investments mentioned in Section one [6-10-12 NMSA 1978] of this act shall not.be made until 
after funds due the highway department for expenses incurred against such balance, are deducted 
nor shall such investments be made if the balance in such fund is to be expended by the state high- 
way department within one year from the date that investment may be made. 


History: Laws 1938, ch. 128, § 2; 1941 Comp., § 7- Bracketed material. — The bracketed material in the 


213; 1953 Comp., § 11-2-15. catchline was inserted by the compiler and is not part of 
the law. 


6-10-14. [Securities eligible for special road fund investments.] _ 


Investments provided for in Section one [6-10-12 NMSA 1978] shall be in securities such as are 
eligible for investment of common school permanent or other permanent funds, and shall be sub- 
ject to the same regulations and approval. 


History: Laws 1933, ch. 128, § 3; 1941 Comp., § 7- Bracketed material. — The bracketed material in the 
214; 1953 Comp., § 11-2-16. catchline was inserted by the compiler and is not part of 
7 the law. 


6-10-15. Surety for deposits. 


No public moneys in the custody of the state treasurer or the treasurer of any county, city or 
town in this state, or in the custody of any board in control mentioned in Section 6 hereof, shall be 
deposited in any bank or savings and loan association (except as otherwise herein provided) until 
such bank or savings and loan association is qualified to receive deposits of public moneys by de- 
positing collateral security or by giving bond, as provided in this act. 

Any bank or savings and loan association designated as such depository by the proper treasurer 
and/or board of finance may qualify by giving a bond or bonds in such sum as may be determined 
by said treasurer and/or board of finance, for the safekeeping and payment of such moneys, and all 
interest thereon, which bond or bonds shall run to the state of New Mexico, shall be subject to the 
approval of the proper board of finance of the state, county, city or town, or board in control, as the 
case may be, and the district judge of the district within which such county, city, town or board in 
control is situated and conditioned substantially as follows: 

KNOW ALL MEN BY THESE PRESENTS: that we.......... Of SS Sects, as principal, and 
ag BM Arathor as surety, are held and firmly bound unto the state of New Mexico, in the just and full 
BUM hardin he vey! dollars ($...... ) for the payment of which, well and truly to be made, we bind 
ourselves and all our heirs, personal representatives, successors and assigns, jointly and severally, 
firmly by these presents. . 

Dated the..... GAYA OF aan sy tives ALD. 195.0. » 

The condition of the foregoing obligation is such that 

WHEREAS, the said principal, in consideration of the receipt of certain moneys of.......... in 
the state of New Mexico on deposit, (the amount whereof shall be subject to withdrawal or dimi- 
nution by the treasurer of said.......... as the requirements of said shall demand, and which 
amount may be increased or decreased as said treasurer may determine) and for the privilege of 
keeping the same, has agreed to pay and will pay the said.......... in the state of New Mexico, 
interest on all moneys so deposited at the rate fixed by the board of finance of said.......... , to 
Cp eto perr tmengr ee at the rate of per centum per annum, the same to be paid monthly on the first day 
of each month, upon.the average daily. balance of the moneys of said.......... so on deposit for 
the preceding month or fraction thereof: 

NOW THEREFORE, if the said principal shall, from the...... day obouatty: > Alt WALD lunes, 
on the first of each and every month, render to the treasurer and the board of finance of said..... 
Spy a statement, in duplicate, showing in detail, the daily balance of said moneys, so held:by said 
principal on deposit, and the amount of interest accrued thereon, for the last preceding month, 


91 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-10-15 PUBLIC FINANCES 6-10-15 


and shall pay over said deposit and said interest, upon the check, order or demand in writing of 
the officer thereunto duly authorized, and shall calculate, credit and pay interest as aforesaid, at 
the rate and in the manner aforesaid, and shall, in all respects save and keep the said.......... 
safe and harmless by reason of the making of said deposit or deposits, and shall generally do and 
perform each and everything [every thing] required of depositories of public funds to be done and 
performed by the provisions of a’certain act of the state of New Mexico, entitled, "An Act in Rela- 
tion to Public Moneys," enacted by the sixth legislature of the state of New Mexico and all amend- 
ments thereof and any and all other acts in relation to public moneys then the obligation ar be 
void and of no effect, otherwise to be and remain in full force and virtue. 

It is a further condition of this obligation, however, that said surety shall have the right to termi- 
nate its liability hereunder by giving thirty days’ notice in writing to the treasurer and to the board of 
finance of said :....: .... of its election so to do, and after the giving of such notice no further moneys 
shall be deposited with such depositories, and thereupon an accounting shall be immediately had of 
the liability | of such depository for the moneys theretofore deposited with it, and until the payment of 
all moneys found to be due on such accounting, this bond shall remain in full force and virtue. 

WITNESS our hands and seals the day and year first hereinafter written. e 

Such bond shall be executed as surety by a surety company authorized by compliance with the 
laws of New Mexico to do business in this state; and neither the state treasurer, nor any, county, 
city or town treasurer, nor the treasurer of any board in control mentioned in Section 6 hereof 
shall have on deposit at any time more than the penal amount of the bond or bonds given by a 
depository to secure such deposit. 

All bonds given under the provisions of this section to secure state moneys shall, after the rid 
proval thereof by the state board of finance be safely kept on file by said state board of finance; 
and all bonds given hereunder to secure county, city or town moneys, or moneys of any board in 
control as herein defined, shall, after the approval thereof by the proper board of finance, and the 
district judge, be kept in the custody of the county clerk of the county wherein is located the board 
of finance approving the same. 

The state board of finance and each county clerk shall keep a record of all such bonds, which 
record shall be known as AaDAe ay bond record" and shall be in form as prescribed by the state 
board of finance, 

Any and all bonds which may be given in pursuance of this act to secure moneys of the state, or 
_moneys of the counties, cities, towns or board [boards] in control; or of moneys lawfully entrusted 
in the care and custody of the treasurers of such counties, cities, towns or boards in control may be 
put in suit and prosecuted against all or any one or more of the obligors, principals and sureties 
named therein in the name of the state of New Mexico for the use and benefit of the state, county, 
school district, city or town or board in control to secure whose money or any moneys. lawfully en- 
trusted to the care and custody of whose treasurers such bond is given. 


History: Laws 1933, ch. 175, § 5; 1941 Comp., § 7- to receive deposits of public funds from the state treasurer 
215; 1953 Comp., § 11-2-17; 1981, ch. 332, § 4. until they qualify by providing security for the same. 

Bracketed material. — The bracketed material was State ex rel. Hannett v. Graham, 1925-NMSC-041, 30 N.M. 
inserted by the compiler and is not part of the law. 537, 239 P. 740. 

Compiler's notes. — Laws 1933, ch. 175, § 6, referred Statutory requirements part of bond. — A statute, 
to in the first and tenth paragraphs, was repealed by in pursuance of which a bond is given, is read into the 
Laws 1984 (S.S.), ch, 24, § 5. i bond, and the parties cannot, by contract or otherwise, 

The term. "this act," which appears in the first and last limit the statutory obligation. Fidelity & Deposit Co, v. 
paragraphs, refers to Laws 1933, ch. 175, which is com- Richard, 1940-NMSC-042, 44 N.M., 424, 103 P.2d 628, 
piled as 6-10-8 to 6-10-10, 6-10-15, 6-10-18, 6- 10- 19 and © Compensated surety entitled to contribution by 
6-10-51 NMSA 1978, additional surety. — Where a depository bond was’ ex- 

The act entitled "An Act in Relation to Public Moneys," ecuted by additional surety in statutory form with the un- 
enacted by the sixth legislature, was enacted as Laws derstanding that an additional bond was to secure depos- 
1923, ch. 76, and is compiled herein as 6-10-2, 6-10-3, its as would at any time be in excess of a certain sum, the 
6-10-20, 6-10-29, 6-10-37 to 6-10-42, 6-10-44, 6-10-46, 6- original compensated surety was without knowledge of 
10-47, 6-10-50, 6-10-52 to 6-10-54, 6-10-58 and 6-10-61 additional bond, the depository failed with county depos- 
NMSA 1978. its less than the amount secured by additional surety and 


ANNOTATIONS the loss was paid by compensated surety, the compensated 


surety ‘was entitled to contribution from the additional 
Qualification’ of depository prerequisite to re- surety. Fidelity & Deposit Co, v. Richard, 1940-NMSC-042, 
ceipt of deposits. — State depositories are not entitled 44 N.M, 424, 103 P.2d 628, 
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Separate security for school funds. — Where County boards of finance are deciding authority 
county commissioners exact a bond to secure a county in evaluating collateral, but they are subject to the su- 
deposit, surety on such depository bond is not liable for pervisory control of the proper district judge when the col- 
school moneys required by law. to be deposited as di- lateral security is in the form of surety bonds as provided 
rected by the school board and to be secured separately. in this section. 1961-62 Op. Att'y Gen. No, 62-71. 

State v, Fidelity & Deposit Co., 1932-NMSC-022, 36 N.M. Surety liable for loss and interest to date of settle- 
166, 9 P.2d 700. ment. — Upon the closing of a bank, a surety company is 

Surety of depository bank liable for loss upon liable for its proportionate share of the loss and for inter- 
attempted transfer of funds from depository to an- est to date of settlement, unless it tenders its share of the 
other bank. — Where county funds were lost on an at- loss at an earlier date, 1923-24 Op. Att'y Gen, No. 24-3750. 
tempted transfer from a depository bank to another bank United States bonds acceptable in lieu of de- 
with the knowledge and consent of the agent of the surety pository bond. — United States liberty bonds may be 
of depository, and the original depository was closed, the accepted in lieu of a depository bond, if,the board finds 
surety of depository was liable for the loss of the funds that the market value of the bonds equals their par value. 
of the county. Nat'l Sur. Co. vu. New Mexico, 16 F.2d 873 1921-22 Op. Att'y Gen. No. 21-3171. 

(8th Cir, 1926). Am. Jur. 2d, A.L.R. and C.J.S. references. — 63C 

Deposits not to exceed face value of security. — Am. Jur, 2d Public Funds §§ 21 to 29. : 

In no event should deposits exceed the face value of the 26A C.J.S. Depositaries §:9(3). 
security given by the depository bank. 1961-62 Op. Att'y 
Gen. No. 62-71. 


6-10-16. Security for deposits of public money. 


A. Deposits of public money shall be secured by: 

(1) securities of the United States, its agencies or instrumentalities; 

(2) securities of the state of New Mexico, its agencies, instrumentalities, counties, munici- 
palities or other subdivisions; 

(8) securities, including student loans, that are guaranteed by the United States or the 
state of New Mexico; 

(4) revenue bonds that are underwritten by a member of the financial industry regulatory 
authority, known as FINRA, and are rated "BAA" or above by a nationally recognized bond rating 
service; or 

(5) letters of credit issued by a federal home loan bank. 

B. No security is required for the deposit of public money that is insured by the federal deposit 
insurance corporation or the national credit union administration. 

C. All securities shall be accepted as security at market value. The restrictions of Subsection A 
of this section apply to all securities subject to this subsection. | 


History: 1953 Comp., § 11-2-18.1, enacted by Laws "or the national credit union" in Subsection B, and redes- 
1969, ch. 248, § 1; 1981, ch. 382, § 5; 1987, ch. 79, § 6; ignated former Subsection B as Subsection C. 
1987, ch. 307, § 1; 2000, ch. 47, § 1; 2013, ch. 65, § 4. 1987 amendments. — Laws 1987, ch, 79, § 6, effec- 
Cross references. — For federal housing adminis- tive June 19, 1987, adding to the end of Subsection A 
tration bonds as security for public deposits, see 3-45-24 "or the national credit union administration," was ap- 
NMSA 1978. proved March 20, 1987. However, Laws 1987, ch. 307, § 1, 
For severance tax bonds as security for public deposits, effective June 19, 1987, in Subsection A, deleting Nor, if 
see 7-27-19 NMSA 1978. ’ not rated are approved by the state board of finance or 
The 2018 amendment, effective June 14, 2013, its delegate" from the end of the second sentence; and in 
changed the authorized underwriters of revenue bonds Subsection B, inserting "which are obligations" near the 
that may secure deposits of public money; deleted the re- , . beginning, was approved April 10, 1987. The section is set 
quirement that obligations of the state of New Mexico be out above as amended by the Laws 1987, ch. 307, § 1. See 
accepted at par value; in Paragraph (4) of Subsection A, 12-1-8 NMSA 1978. ° 
after "member of the", deleted "national association of se- 
curities dealers" and added "financial industry regulatory ANNOTATIONS 
authority" and after "known as", deleted "N.A.S.D." and Mutual funds as collateral. — Mutual funds may not 
added "FINRA"; and in Subsection C, deleted the former be pledged as collateral for deposits of public funds. 1987 
first sentence which required that obligations of the state Op. Att'y Gen. No. 87-04. 
of New Mexico be accepted at par value, and in the cur-_. Investment ‘in *mutual funds. — State chartered 
rent first sentence, after "All", deleted "other". banks and savings and loan associations are permitted to 
The 2000 amendment, effective May 17, 2000, in- invest in mutual funds. 1987 Op. Att'y Gen. No. 87-04. 
serted the paragraph designations within Subsection A Bonds of New Mexico mortgage finance author- 
and designated part of former Subsection A as present ity are acceptable as security. — Although the New 
Subsection B, substituted "bonds that" for "bonds qualify Mexico mortgage finance authority is not a state agency, 
as security for the deposit public money only if they "in it is a state instrumentality and as such, its bonds are ac- 
Subsection A(4), added Subsection A(5), deleted "the fed- ceptable as security for deposit of public money under this 
eral savings and loan insurance corporation" preceding section. 1977 Op. Att'y Gen. No, 77-27. 
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Farmers' home administration loans fully: guar- public funds which are deposited in banks of this state. 
anteed by federal government. — Any farmers’ home 1966 Op. Att'y Gen. No, 66-145... 
administration loan which is fully guaranteed by the fed- . Am, Jur, 2d, A.L.R. and C.J.S. wifarerioes: — 638C 


eral government would qualify as a proper security for Ai dur. 2d Public Funds) §§ 13, 14. 
’ 7 26A C.J.S. Depositaries § 9(1). 


6-10-16.1. Security for public deposits. 


All deposits of public funds shall be secured by securities as defined in eee 6-10-16 NMSA 
1978 in the amount required by law or by surety bonds as provided for in Section 6-10-15 NMSA 
1978. A surety company that issues a surety bond pursuant to this section shall be rated in the 
highest category by at least one nationally recognized statistical rating agency. 


History: Laws 1981, ch. 332, § 20; 2001, ch. 21, § 1. ANNOTATIONS © 


The 2001 amendment, effective March 138, 2001, in 
the first sentence, deleted nade afar thevetecure ian Am. Jur, 2d, A.L.R. and C.J.S. r eferences. — 638C 
of this act" following "All deposits of public funds", added Am, Jur. 2d Public Funds §§ 13, 14. 
the phrase following "required by law"; and added the last 26A C.J.S, Depositaries § 9(1). 
sentence. 


6-10-17. Amount of security to be deposited. 


Any bank or savings and loan association designated as a depository of public money shall de- 
liver securities of the kind specified in Section 6-10-16 NMSA 1978 to a custodial bank described 
in Section 6-10-21 NMSA 1978 and shall then deliver a joint safekeeping receipt issued by the 
custodial bank to the public official from whom or the public board from which the public money is 
received for deposit. The securities delivered shall have an aggregate value equal to one-half the 
amount of public money to be received in accordance with, Subsection B of Section 6-10-16 NMSA 
1978. However, any such bank or savings and loan association may deliver a depository bond ex- 
ecuted by a surety company as provided in Section 6-10-15 NMSA 1978 as security for any portion 
of a deposit of public money. | | | 


History: 1953 Comp., § 11-2-18.2, enacted by Laws Section 6-10-21 NMSA 1978 and shall then deliver" and 
1969, ch. 248, § 2; 1971, ch..31, § 1; 1981, ch. 332, § 6; “issued by the custodial bank" in the first sentence; added 
1991, ch. 81, § 1. "The securities delivered shall have" at the beginning of 

The 1991 amendment, effective June 14, 1991, di- the present second sentence; and made related stylistic 
vided the former first sentence into the present first two changes, ' 


sentences; inserted "to a custodial bank described in 


6-10-17.1. Noncompliance with collateral requirements; withdrawal of 
public funds. 


When a treasurer, board of finance or board of control finds that a bank or savings and loan as- 
sociation that has-been designated as a depository of public money has not maintained qualifying 
securities as collateral for deposits of public money under the control of that treasurer or board 
as required by law, the treasurer or board shall request the depository to substitute or provide ad- 
ditional qualifying securities to meet those requirements within:ten calendar days. If the bank or 
savings and loan association does not comply with the request within ten calendar days, the trea- 
surer or board shall withdraw from that depository within the next ten calendar days all deposits 
of public money under the treasurer's or board's control without penalty to mai oe ps depositor, 
notwithstanding any other provision of law to the contrary. 


History: Laws 1991, ch. 31, § 8... 
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6-10-18. Assignment of securities; disposition. 


A. Any bank or savings and loan association designated as a depository by the proper trea- 
surer, board of finance or board of control, prior to the delivery of securities of the kind specified in 
Section 6-10-16 NMSA 1978 to secure that deposit, shall enter into a written agreement with the 
state board of finance or the board of finance of the county, municipality or board of control whose 
money it desires to receive and hold on deposit. The depository shall provide for a security interest 
in the deposited securities in favor of the proper treasurer, board of finance or board of control and 
shall follow all procedures and comply with all provisions necessary to assure that the security in- 
terest is not avoidable under any provisions of law or regulations, including the federal Financial 
Institutions Reform, Recovery and Enforcement Act of 1989, as amended, and the Federal Deposit 
Insurance Act, as amended. These provisions and procedures shall be incorporated in the terms 
of the agreement, and the proper treasurer, board of control or board of finance shall take such 
steps as are necessary to verify pomphance by the depository with all necessary provisions and 
procedures. 

B. Incase any bank or savings atid 1th association Aaldiee public money on deposit shall, upon 
proper demand therefor, default in the payment of any such money or the agreed interest on the 
money.or in the performance of its obligations under the written agreement, the payment thereof 
being secured in whole or in part by a deposit of securities of the kind specified in Section 6-10-16 
NMSA 1978, the treasurer, board of finance or board of control shall instruct the custodial bank 
in possession of the securities to transfer the securities or such portion of the securities as may be 
required to the treasurer or other official or its designated agent for disposition in accordance with 
Subsection C or D of this section. 

C, The treasurer or other official or agent, upon delivery of the securities from the custodial 
bank, may sell the securities at public auction at the state capitol, courthouse or city hall or where 
the office of the official may be to the highest bidder for cash after thirty days' notice of the time 
and place and terms of the sale, which notice shall be given by publication thereof in a newspaper 
published in the county in which the sale is to take place; provided that the board of finance or 
board of control interested in the sale may become a purchaser at any such sale at not less than 
ninety-five percent of the market value of the securities. 

D. ,The treasurer or other official or agent, upon delivery of securities from the custodial bank, 
may sell the securities at public or private sale at-a broker's board or on any securities exchange in 
a manner that is customary in the securities industry for the types of securities being sold. 

K. The proceeds realized from the sale under Subsection C or D of this section, after payment 
therefrom of the expenses of the sale, shall be applied to the payment of the amount of public 
money in which the bank or savings and loan association is in default and for which the securities 
so sold were pledged, and the remainder, if any, of the proceeds shall be paid over to the bank.or 
savings and loan association. Upon any and all such sales, the securities sold shall be delivered to 
the purchaser thereof, the official or agent conducting the sale having first caused it to be endorsed 
ina | manner or done other things as may be necessary to vest the title thereto in the DUECHAPEE 


filaosel. Laws 1933, ch. 175, § 9; 1941 Comp., § 7- 
217; 1953 Comp., § 11-2-19; Laws 1977, ch. 219, § 1; 
1981, ch. 332, § 7; 1991, ch. 31, § 2. 

Cross references. — For the federal Financial Institu- 
tions Reform, Recovery and Enforcement Act of 1989, see 
12 US.C.S. § 1461 et seq. 


6-10-19. Ineligible depository bonds.. 


For the Federal Deposit Insurance Act, see 12 U.S.C.S. 
§ 1811 et seq. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section to the extent that a detailed analysis 


would be'impracticable. ~ 


No depository bond with personal sureties shall be accepted as security for deposits of public 


money. 


History: Laws 1933, ch. 175, § 10; 1941 Comp,, § 7- 
218; 19538 Comp., § 11-2-20; 1991, ch. 31, § 3. 


The 1991 amendment, effective June. 14, 1991, substi- 
tuted "as security for deposits of public money" for "by any 
treasurer and/or board of finance". 
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6-10-20 


ANNOTATIONS 


Section repeals, by implication, personal surety 
clause in Section 6-10-20 NMSA 1978. 1980 Op. Att'y Gen. 
No. 80-11. 


6-10-20. Additional security. 


PUBLIC FINANCES 


6-10-22 


Any board of finance or board of control may at any time’ within its discretion require any bank 
or savings and loan association that has qualified as a depository of public money subject to the 
control of the board to furnish additional ee for the deposit of the’ kind Bpoeineat in Section 6- 


10-16 NMSA 1978. 


History: Laws 1928, ch. 76, § 21; 1925, ch. 128, § 8; 
C.S. 1929, § 112-121; 1941 Comp., § 7-219; 1953 Comp., 
§ 11-2-21; 1991, ch. 31, § 4. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section which read "Any board of finance may 
at any time within its discretion require any bank which 
has qualified as a depository of public moneys subject to 
the control of said board and including banks which have 
furnished bonds with personal sureties, and which may 
be continued for the period of one year as specified in Sec- 
tion nineteen hereof to furnish additional security for said 
deposit of the kind in this act specified." 


ANNOTATIONS 


Former personal surety clause in this section is 
repealed by implication by Section 6-10-19 NMSA 1978. 
1980 Op. Att'y Gen, No. 80-11. 

Exercise of board's authority must comply with 


~ applicable statutory guidelines. — The state board of 


finance may exercise its authority under this section to 
require additional security for deposits made by the state 
treasurer from the severance tax permanent fund; how- 
ever, such exercise of authority must be consistent with 
the guidelines approved under former Subsection G of 
Section 7-27-5 NMSA 1978, 1980. Op. Att'y Gen. No, 80-11, 


6-10-21. Security for deposits; safekeeping; regulations of state board of 
finance. 


The state board of finance is authorized and directed to regulate, by general regulation or by 
special orders applicable to individual cases, the safekeeping of bonds or other securities delivered 
by any bank or savings and loan association as security for deposits of public money. The bonds 
or securities shall be delivered to a third-party custodian, which shall be a federal reserve bank 
or branch thereof or in any other bank designated by the state board of finance and qualified to 
perform custodial functions in the state of New Mexico. The bank or savings and loan association 
delivering securities to that custodial bank shall enter into a written agreement with the custodial 
bank containing such conditions that will adequately protect the interests of the state, county, city, 
school district or institution interested in the bonds and securities. 


ANNOTATIONS 


Bank within state, may be designated as deposi- 

* tory. — This section does not prohibit the'state board of 

finance from designating a bank within this state as a de- 

pository for the safekeeping of bonds or other securities 

delivered by any bank or banks as security for deposits of 
public moneys. 1957-58 Op. Att'y Gen. No, 57- 217. 


History: Laws 1927, ch. 87, § 1; C.S. 1929, § 13-1020; © 
1941 Comp., §:7-220; 1953 Comp., § 11-2-22; 1981, ch. 
332, § 8;.1991, ch. 31, § 5. 

The 1991 amendment. effective June 14, 1991, re- 
wrote this section to the extent that a detailed analysis 
would be impracticable. 


6-10-22. Security for deposits; liability for loss. 


The state treasurer or any board of finance or the secretary or treasurer of any board of finance 
charged with the custody of any bonds or securities mentioned in Section 6-10-21 NMSA 1978 who 
complies with the requirements of the state board of finance with respect to the safekeeping of any 
bonds or securities shall not be liable for the loss of those bonds or securities except in cases where 
the loss is due to his willful act or might have been avoided by reasonable care on his part. 


History: Laws 1927, ch. 87, § 2; C.S. 1929, § 13-1021; The 1991 amendment, effective June 14, 1991, substi- 
1941 Comp., § 7-221; 1953 Comp. os 11-2-23; 1991, ch. tuted "Section 6-10-21 NMSA 1978" for "Section 1 hereof" 
31, § 6. ‘ near the middle of the section and made minor stylistic 

changes, 
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6-10-23 PUBLIC MONEY 6-10-24 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8. references. — Consti- 
tutionality of statutes relieving officer or public depository . 


or sureties from liability for loss of public funds, 96 A.L.R. 


6-10-23. Safekeeping of pledged securities; acceptance, release and 
substitution. 


A. .Whenever securities pledged bya depository bank or savings and loan association to secure 
public money are delivered to a custodial bank for safekeeping, the custodial bank is authorized 
to comply with the written instructions given by the depository bank or savings and loan associa- 
tion and the treasurer of the state, county, municipality, school district, public institution or board 
involved in accepting the securities for safekeeping, in releasing and delivering all or any portion 
of such pledged securities held in safekeeping and in permitting substitutions of other approved 
securities for those previously held in safekeeping. It is not necessary for the custodial bank to 
obtain instructions from or approval thereof by the board of finance having control of the public 
money involved in the particular transaction. 

B. In other cases where a depository bank or savings and loan association is entitled to a with- 
drawal and return to it of securities which have been deposited to secure deposits of public money, 
the securities may be withdrawn or substitution of other approved securities effected upon the 
written instructions executed by the depository bank or savings and loan association and by the 
treasurer of the state, county, municipality, school district, public institution or board involved. It 
is not necessary for the instructions to be executed by the board of finance having control of the 
public money involved in the particular transaction. 

C. The written instructions specified in Subsections A and B of this section may be contained 
in the written agreement between the depository bank or savings and loan association and the 
custodial bank provided for in Section 6-10-21 NMSA 1978. 


History: 1941 Comp., § 7-221a, enacted by Laws 
1947, ch. 34, § 1; 1958 Comp., § 11-2-24; 1981, ch. 332, 
§ 9; 1986, ch. 25, § 1; 1991, ch. 31, § 7. 

Cross ecferencns. — For state investment council, see 
6-8-2 NMSA 1978. 

The 1991 amendment, effective June 14, 1991, de- 


bank" for "another bank or savings and loan association" 
near the beginning of the first.sentence and "custodial 
bank" for "safe-keeping bank or savings and loan asso- 
ciation" in the first and second sentences, and inserted 
"written" preceding "instructions" in the first sentence; 
and rewrote Subsection C which pertained to mortgage 


collateral pledged to secure the deposit of severance tax 
permanent funds. 


leted. "and mortgage collateral" following "securities". in 
the catchline; in Subsection A, substituted "a custodial 


6-10-24. Deposit of public funds in federally insured banks, savings and 
_ loan associations and credit unions; conditions. 


A. The state treasurer, the several county and municipal treasurers, the treasurers of any pub- 
lic or educational institution in this state and the treasurers of all irrigation districts and conser- 
vancy districts may deposit public funds in any bank of the state of New’ Mexico insured by the 
federal deposit insurance corporation up to the amount of the insurance or in any savings and loan 
association whose deposits are insured by the federal savings and loan insurance corporation up 
to the amount of the insurance, or in any credit union whose deposits are insured by the national 
credit union administration up to the amount of the insurance, without requiring the bank, sav- 
ings and loan association or credit union to qualify as a public depository by. giving security as 
required by the laws of New Mexico relating to public money; provided, however, that a deposit 
made in any credit union shall not exceed that amount insured by an agency of the United States. 

B. The several county and municipal treasurers and the treasurers of all irrigation districts 
and conservancy districts shall not make any deposits Snide their Besoin political subdivi- 
sions. 

C. All other boards of control handling public funds in any manner whatever may deposit the 
public funds in any banks in New Mexico insured by the federal deposit insurance corporation up 
to the amount of the insurance or in any savings and loan association whose deposits are insured 
by the federal savings and loan insurance corporation up to the amount of the insurance or in 
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6-10-24.1 PUBLIC FINANCES 6-10-24.1 


any credit union whose deposits are insured by the national credit union administration up to 
the amount of such insurance, without requiring the bank, savings and loan association or credit 
union to qualify as a public depository by giving security as required by the laws of New Mexico re- 
lating to public money; provided, however, that a deposit made in any credit union shall not exceed 
that amount insured by an agency of the United States, 


History: Laws 1939, ch. 21, § 1; 1941 Comp., § 7-222; however, that the deposit made in any credit union 


1953 Comp., § 11-2-25; Laws 1968, ch. 18, § 4; 1975, ch, shall not exceed that amount insured by an agency of 

157, § 2; 1981, ch. 332, § 10; 1987, ch. 79, § 7. the United States"; and made minor language changes 
The 1987 ainénduieni: effective June 19;.1987, in-, + throughout the section. 

serted "or credit union" following "savings and. loan asso- 

ciation" and "or in any credit union whose deposits are ANNOTATIONS 

insured by the national credit union administration up Am. Jur. 2d, A.L.R. and C.J.S. references, — 630 

to the amount of such insurance") preceding "without re-.., “Am, Jur, 2d Public Funds § 11. 

quiring the bank" near the middle of Subsections A and .96A CALS. Depositaries § 8. 


C; added at the end of Subsections A and C "provided, 


6-10-24.1. State funds; limitation. 


A. No person depositing or investing state funds in banks or savings and loan associations in 
New Mexico shall deposit or invest any funds if that deposit or investment when added to state 
funds already in that bank or savings and loan association would be in excess of four hundred 
percent of equity capital of the bank or four hundred percent of net worth of the savings and loan 
association or more than twenty-five percent. of the total of that financial institution's deposits, 
whichever is less, as shown by the most recent quarterly statement of financial condition required 
by federal or state financial authorities as certified by an authorized officer of that institution. The 
funds held by the state fiscal agent bank as such fiscal agent bank and demand deposits held by a 
state checking depository bank shall not be considered in construing these limits. The twenty-five 
percent of total deposits limitation shall not apply to a newly chartered bank or savings and loan 
association in the first year of its operation. 

B... No person depositing state funds in credit unions in New Mexico shall deposit any funds in 
excess of that which is insured by an agency of the United States. 

C. For the purposes of this section, "state funds" means money in the custody of the state tea. 
surer or deposited or invested by him or by any state agency, department or instrumentality in 
New Mexico banks, savings and loan associations or credit unions and does not include local funds, 
which include funds deposited by institutions enumerated in Article 12, Section 11 of the constitu- 
tion of New Mexico. 

D.. In the.event a bank or savings and loan ‘association exceeds the limitations set forth in Sub- 
section A of this section, any person charged with responsibility for investing or depositing state 
funds shall not deposit additional new funds, but may renew any maturing certificate of deposit 
at the interest rate applicable for new state fund deposits and may provide for the staged with- 
drawal of the amount of funds which exceeds such limitation from the bank or savings and loan 
association over a reasonable period of time in order to avoid causing the failure of the institution. 
If, however, withdrawal of the state funds is ROAR to pases loss of such funds, they shall be 
removed, . ) 


History: Laws 1982, ch. 9, § 1; 1987, ch. 79, § 8; 1987, "avoid causing the failure of the institution" for "assure 


ch. 266, § 1. that dislocation caused by such withdrawal is avoided" 
1987 Multiple Amendments. — Laws 1987, ch. 79, § 8 and added the last sentence.. 
and Laws 1987, ch, 266, § 1 enacted different amendments Laws 1987;'ch. 79, § 8, effective June 19, 1987, added 
to this section that,can be reconciled. Pursuant,to 12-1-8 Subsection B and redesignated the subsequent subsec- 
NMSA 1978, Laws 1987, ch. 266, § 1, as the last act signed tions; and, in Subsection C, added "or credit union" after 
by the governor, is set out above and incorporates both "savings and loan associations" and made minor changes 
amendments. The amendments enacted by Laws 1987, ch. ' in language. 
79, § 8 and Laws 1987, ch. 266, § 1 are described below. 
Laws 1987, ch. 266, § 1, effective June 19, 1987, added ANNOTATIONS 
a new Subsection B and redesignated the subsequent Am, Jur. 2d, A.L.R. and O.J.S. Herecancen: — 630 
subsections accordingly; in Subsection C, added "or credit ‘Am ‘Jur 2d Public Funds 8§ 5, 11. 
unions" following "savings and loan associations"; and, in, _ 26A C.J.8. Depositaries § 8. 


Subsection D, at the end of the first sentence substituted 
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6-10-24.2.. Linked deposit program. 


A. As used in this section: 

(1) "financially at risk rural community" means a community with the following charac- 
teristics: 

(a) no more than one insured bank, thrift rte or credit union within the com- 
munity; and 

(b) a population not exceeding three thousand five Recree and either 

(c) -a declining population as evidenced by a decrease in population as shown by the 
two most recent federal decennial censuses; or 

(d) a median household 1 income less than eighty percent of the state median house- 
hold income; 

(2) "linked deposit program" means a depository institution Ss participation in the deposit 
program established pursuant to this section; 

(8) "market rate" means the rate of return established by the state board of finance for 
deposits held by qualified depository institutions; 

(4) "qualified depository institution" means an insured bank, trust institution or credit 
union qualified pursuant to Section 6-10-15 NMSA 1978; 

(5) "qualifying branch" means an office of a qualified depository institution that is open 
five days a week, has a night deposit box and provides banking services to residents of the com- 
munity; and 

(6) ‘state deposits" means public funds under the control of the state treasurer or the state 
treasurer's designee and held by qualified depository institutions. 

B. The state treasurer may invest up to fourteen percent of state deposits, not to exceed forty- 
nine million dollars ($49,000,000), in qualified depository institutions with a qualifying branch lo- 
cated in a financially at risk rural community. No more than ten million dollars ($10,000,000) may 
be deposited in any one qualified depository institution pursuant to the linked deposit program. 
For funds invested in qualified depository institutions pursuant to the linked deposit program, the 
state treasurer is authorized to accept a rate of return that is not more than. one percent below the 
market rate. 

C. The director of the financial institutions division of the regulation and licensing department 
shall promulgate rules implementing the provisions of this section. Those rules shall address the 
following areas: 

(1) eligibility criteria for qualified depository institutions participating in the linked de- 
posit program; 

(2) application procedures for participation in the linked deposit program; and 

(3) verification criteria for determining that a qualified depository. institution participat- 
ing in the linked deposit program is meeting the banking service needs of a financially at risk 
rural community. 


History: Laws 2007, ch. 153, § 1. Effective dates. — Laws 2007, ch. 153, § 2 made Laws 
Cross references. — For the director of financial insti- 2007, ch. 153, § 1 effective July 1, 2007. 
tutions division, see 58-1-32 NMSA 1978. PAD ITIG , 


6-10-25. Declaration of policy. 


All moneys of the state, except permanent funds and income derived therefrom and those funds 
the investment of which is otherwise authorized by law, not needed to meet expenses of state 
government for the ensuing quarter year should be invested in interest-bearing time deposits or 
short-term United States government securities. No funds other than those necessary to meet ex- 
penses should be permitted to remain in noninterest-bearing accounts in state depositories. 


History: 1953 Comp., § 11-2-25.1, enacted by Laws ANNOTATIONS 


JOBS, che hAnhdad RAT gbealhnitihs Interest accrues to fund on which paid and not to 


general fund. — The general rule is that interest earned 
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by the investment of a special fund is an increment which Interest earned.on principal in game protection 
accrues to the special fund and not to the general funds fund is credited to general fund. 1980 Op. Att'y Gen. 
of the state or other public body. 1957-58 Op. Att'y Gen. No, 80-17. : 

No. 58-149. 


6-10-26. Quarterly reports of funds on demand deposit; investment in 
interest-bearing deposits and securities. | 


On or before the tenth day of each quarter of the fiscal year the state treasurer and the secretary 
of finance and administration shall report to the state board of finance the amount of money on de- 
posit in state depositories, the account or funds to which the money is credited, the amount of money 
necessary in the opinion of each of such officers to be kept on demand deposit to meet expenses for 
the quarter, and the amount of money available, in the opinion of each of the officers, for investment 
for the ensuing quarter. The state board of finance, from such reports and other information which 
may be available to it, shall direct the state treasurer to invest such sums as.it may determine as 
available for investment in interest-paying time deposits or short-term United States government 
securities, or a combination thereof, It is the further policy of the state of, New Mexico to foster the 
banking business and the savings and loan business, and the board of finance shall not withdraw 
funds from the various banks and savings and loan associations of New Mexico if.it is the banks' and 
savings and loan associations’ desire to pay some reasonable interest rate on the funds, The state 
board of finance shall determine the rate of interest to be charged on the investments. The interest 
earned from the investment of this money shall be placed into the general fund of the state. 


History: 1953 Comp., § 11-2-25.2, enacted by Laws the game protection fund specifically, which is less than a 


1955, ch. 140, § 2; 1957, ch. 102, § 1; 1968, ch. 18, § 5; class and relates to a particular part of a class. Therefore, 
1977, ch. 247, § 107;1979, ch. 99, $1. any interest earned on the investment of money in the 
game protection fund: must be credited to that fund, not 

' ANNOTATIONS to the state general fund. 1982 Op, Att'y Gen. No, 82-01. _ 
Interest earned on investment of game protec- Interest earned on investment in shooting range 


tion fund is credited to that fund. This section relates fund is credited to that fund, not the state general fund. 
to all surplus state funds, which is a "élass," and not to 1980 Op. Att'y Gen. No..80-17. i 


6-10-27. Provisions inapplicable to permanent and certain other funds. 


The provisions of Sections 6-10-25 and 6-10-26 NMSA 1978, shall not apply to the investment 
of permanent funds or the income derived therefrom nor to the investment of funds otherwise 
authorized by law. 


History: 1953 Comp., § 11-2-25.3, vi bahinides by Laws ; ANNOTATIONS 


1955, ch. 140, $18; 1967, ch. 211, § 2. ; : : 
Interest is generally an accretion or increment to 


principal fund earning it, and becomes a part of that fund. 
1980 Op. Att'y Gen. No, 80-17. 


6-10-28. Investment of bond proceeds. 


The state treasurer, upon order of the state board of finance, shall invest the proceeds of state 
revenue and general obligation bonds until the money is needed for the purpose for which the 
bonds were authorized and sold, Income from these investments shall be applied to payment of 
principal of and interest on the bonds, for the purposes for which the bonds were issued or to pay 
rebate, penalty, interest and other obligations of the state relating to the bonds under the Internal 
Revenue Code of 1986, as amended, including any regulations applicable under the code.. 


History: 1953 Comp., § 11-2-25.4, enacted by Laws __ of principal" for "shall be credited to the appropriate fund 
1967, ch. 211, § 3; 1988, ch. 45, § 1. to apply toward payment of principal", added the phrase 

Cross references, — For the Internal Revenue Code of beginning "for the purposes for which" at the end of the 
1986, see Title 26 of the United States Code. subsection, and made minor stylistic changes. 


The 1988 amendment, effective March 4, 1988, in the 
second sentence, substituted "shall be applied to payment 
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a 29. Banks,'savings and loan associations and credit unions to 
: furnish statement of deposits monthly; credit interest 
monthly; signature to checks. 


A. Every bank, savings and loan association and credit union holding public money deposited 
by the state treasurer shall, on the first day of each month during the time in which it holds such 
deposits, furnish to'the state treasurer and to the financial control division of the department of 
finance and administration an itemized statement concerning the deposit, showing the daily bal- 
ance for the last preceding month and interest accrued thereon. These statements shall be filed by 
the state treasurer and the financial control division and be public records. Every bank, savings 
and loan association and credit union having public money on deposit other than that deposited by 
the state treasurer shall furnish to the treasurer depositing the same and to the board of finance 
which issued the certificate under which it holds such money, on the first day of each month dur- 
ing the time in which it holds any such money on deposit, an itemized statement concerning the 
deposit, showing the daily balance of the deposit account for the last preceding month and interest 
accrued thereon, which statement shall be filed in regular order and carefully preserved in the 
respective offices. Upon the first day of each month, all interest accrued upon the deposit shall by 
the bank, savings and loan association or credit union be credited to the state, county, municipality 
or board in control whose money it so holds, 

-B. All checks drawn against any account of public money deposited or against any interest ac- 
count shall be signed by the proper officer authorized to sign them and in his official capacity. 

C. "Deposit", as used herein, means either investment or deposit and includes share, share 
certificate and share draft. 


Le 


History: Laws 1923, ch. 76, § 14; C.S. 1929, § 112- 
114; 1941 Comp., § 7-223; 1953 Comp., § 11-2-26; Laws 
1968, ch. 18, § 6; 1975, ch. 157, § 3; 1987, ch. 79, § 9. 

The 1987 amendment, effective June 19, 1987, in Sub- 
section A’inserted "and credit union" following "savings 
and loan association" in the first, third and last sentences; 
in Subsection C added at the end "and includes share, 


share certificate, and share draft"; and made minor lan- 
guage changes throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur. 2d Public Funds § 9. 
26A C.J.S. Depositaries § 12(1). 


6-10-30. Interest rates set by state board of finance. 


The state board of finance at any time, but at least once each fiscal year, shall fix the rate of in- 
terest to be paid upon all time deposits of public money made by all public officials authorized to 


make deposits of public money. 


History: 1953 Comp., § 11-2-27, enacted by Laws 
1975, ch. 304, § 1; 2001, ch. 55, § 1. 

Repeals and reenactments. — Laws 1975, ch. 304, 
§ 1, repealed 11-2-27, 1953 Comp., relating to interest 
rates and powers of state board of finance, and enacted a 
new section. 

The 2001 amendment, effective June 15, 2001, changed 
the minimum number of times the board of finance shall fix 
interest rates from once each quarter to once each fiscal. year. 


ANNOTATIONS 


Home-rule municipalities may establish inter- 
est rates in conflict with those of board of finance. 


6-10-31. Interest on time deposits. 


— Home-rule municipalities have the right to’establish 
an interest rate policy pursuant to N.M. Const., art. X, 
§ 6, that may be in conflict with the interest rate policy 
established by the board of finance. 1975 Op. Att'y Gen. 
No. 75-56. 

Am. Jur. 2d, A.L.R. and Cw. S. references. — 63C 
Am. Jur, 2d Public Funds § 10. 

Termination of interest, or reduction of interest rate, on 
deposit of public funds, 107 A.L.R. 1210. 

26A C.J.S. Depositaries § 12(1). 


Any board of finance may, whenever in its opinion such a course is advisable and the public 
money under its control, or any part thereof, will not be needed immediately for public purposes, 
place such funds on time deposit with a bank, savings and loan association or credit union whose 
deposits are insured by an agency of the United States, taking the certificate of deposit or other 
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6-10-32 


PUBLIC FINANCES 


6-10-34 


evidence of indebtedness of the bank, savings and loan association or credit union receiving the 
deposit; provided, however, that all such deposits shall be secured as provided by Jaw. No county or 
municipal board of finance shall make any deposits outside of its county. ; 


History: Laws 1929, ch, 92, § 1; C.S. 1929, § 112- 
201; 1941 Comp., § 7-225; 1953 Comp., § 11-2-28; Laws 
1968, ch. 18, § 7; 1978, ch. 78, § 1; 1975, ch. 157, § 4; 
1981, ch. 332, § 11; 1987, ch. 79, § 10. 

The 1987 amendment, effective June 19, 1987, in- 
serted "or credit union" following "savings and loan asso- 
ciation" both places it appears and made minor changes 1 in 
language throughout the section. 


ANNOTATIONS 


' County treasurer's authority. — The county trea- 
surer, with the advice and consent of the board of finance, 
may invest public funds on time deposits with a bank, 
Board of Cnty. Comm'rs v. Padilla, 1990-NMCA-125, 111 


~ N.M. 278, 804 P.2d 1097. 


Investment in certificates of deposit. — The New 


Mexico school for the deaf may invest surplus funds in 
certificates of deposit. 1969 Op. Att'y Gen. No, 69-27. 


6-10-32. Treatment of interest on land grant funds. 


All interest collected by the state treasurer on deposits, whether on time deposits or otherwise, 
in any bank, in any savings and loan association or in any credit union whose deposits are insured 
by an agency of the United States of money belonging to the common school permanent or income 
funds or to any other fund derived from lands granted to the state by any act of congress shall be 
treated by the state treasurer as income of the funds to which that money belongs and as collected 


by him shall be credited accordingly. 


History: Laws 1929, ch. 92, § 2; C.S. 1929, § 112- 
202; 1941 Comp., § 7-226; 1953 Comp., § 11-2-29; Laws 
1968, ch. 18, § 8; 1987, ch, 79, § 11. 

The 1987 amendment, effective June 19, 1987, in- 
serted "or in any credit union" following "savings and 
loan association" and made minor changes in language 
throughout the section. 


ANNOTATIONS 


Interest is generally an accretion or increment to 
principal fund earning it, and becomes a part of that fund. 
1980 Op. Att'y Gen. No. 80-17. 


Only enumerated funds entitled to interest in- 
come. — By excluding all other funds, this section seems 


. to direct that only funds deposited in any bank belong- 


ing to common school permanent or income funds or other 
funds derived from lands granted to the state by any act 
of congress are entitled to the interest income upon bank 
deposits. 1931-32 Op. Att'y Gen. No. 32-510. 

Disposition of interest on funds other than ones 
covered by this section. — All interest earnings upon 
daily balances on deposit, except on funds mentioned in 
this section, should be credited to the interest-on-deposits 
fund and eventually to the general fund of the state. 1931- 
32 Op. Att'y Gen. No. 32-510. 


6-10-33. Interest limited to maximum permitted by federal law or. 


regulation. 


No deposit of public funds shall bear interest where any bank, savings and loan association or 
credit union is precluded from paying interest on the deposit by. federal law or the regulations of 
any agency or instrumentality of the United States, and no deposit of public funds shall bear a 


greater interest rate than banks, savings and loan associations or credit unions are authorized to 


pay under such federal laws or regulations. 


History: 1953 Comp., § 11-2-30, enacted by Laws 
1975, ch. 157, § 5; 1981, ch. 332, § 12; 1987, ch. 79, § 12. 

Repeals and reenactments, — Laws 1975, ch. 157, 
§ 5, repealed 11-2-30, 1953 Comp., relating to interest lim- 
ited to maximum permitted by federal law or regulation, 
and enacted a new 6-10-33 NMSA 1978. 

The 1987 amendment, effective June 19, 1987, inserted 
"or credit union" following "savings and loan association" and 
made minor changes in language throughout the section. 


ANNOTATIONS | 


“Applicability to 6-10-36E NMSA 1978.'— The statu- 
tory requirement, 6-10-36E. NMSA 1978, that a financial 
institution forfeit a deposit of public money for failure to 
pay the rate of interest set. by the state board of finance 
does not apply in the event that the rate is not paid because 
of federal law or regulation, 1982 Op, Att'y Gen. No, 82-06. 


6-10-34. Withdrawal of time deposits subject to federal law or 


regulation. 


Notwithstanding any other provision of law, no time deposit of public funds in a member of the fed- 
eral reserve system, as that term is or may be defined by law or regulation of the board of governors 
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of the federal reserve system, or in a bank or savings and loan association which is a member of the 
federal home loan bank or the federal savings and loan insurance corporation or in a credit union 
which is chartered or insured by the national-credit union administration may be withdrawn before 
maturity, except under the conditions as the member bank or savings and loan association or credit 
union is authorized to repay the deposit before maturity under federal law or regulation, and no 
time deposit of public funds in a nonmember of the federal reserve system, federal home loan bank 
system or federal ‘savings.and loan insurance corporation, as the term "time deposit" is or may be 
defined by federal law or regulation of the federal deposit insurance corporation, shall be withdrawn 
before maturity, except under the conditions as a bank not a member of the federal reserve system, 
but insured by the federal deposit insurance corporation, is authorized to repay the deposit before 
maturity under federal law or regulation of the federal deposit insurance corporation. 


_ History: Laws 1937, ch. 19, § 2; 1941 Comp., § 7-228; the federal savings and loan insurance corporation" just 


1953 Comp,, § 11-2-31; 1981, ch. 332, § 13; 1987, ch. before the middle of the section and "or credit union" fol- 
ucs loc lowing "savings and loan association" in the middle of the 
~The 1987 amendment, effective June 19, 1987, in- section, and made minor changes in language throughout 
serted."or in a credit union which is chartered or insured the section. 


by the national credit union administration" following "or 


6-10-35. Fiscal agent of New Mexico; state checking depositories; state 
depositories; designation by board of finance. 


A. Except as otherwise provided by law, the state board of finance may designate a bank or sav- 
ings and loan association doing business in this state and having an unimpaired capital and sur- 
plus of at least one hundred fifty thousand dollars ($150,000) as the "fiscal agent of New Mexico". 
The designation is subject to change, from time to time, by the state board of finance; however, the 
board shall formulate and adopt designation procedures, filed in accordance with the State Rules 
Act [Chapter 14, Article 4 NMSA 1978], that shall be adhered to on each occasion of designation. 
The board, after it has designated the fiscal agent, shall apprise the legislature of its action and, 
in addition to the name of the designated fiscal agent, the communication shall include a brief 
description of the designee's particular qualifications. 

B. The bank or savings and loan association designated as the fiscal agent of New Mexico shall 
enter into an agreement with the state, acting through the state board of finance, for: 

(1) the collection for the state of all checks and other items received by the state on any 
account; 

(2) the handling of the checking account of the state treasurer; 

(3) the handling of all transfers of money in connection with the sale or retirement of 
bonds or obligations of the state or the purchase by the state of bonds or other securities; 

(4) the investment of permanent or other funds of the state; 

(5) the iad of bonds or other securities belonging to or held by the state or any 
official of the state; 

(6) the rate of interest to be paid upon average daily balances of state funds; and 

(7) acting as the agent of the state in fiscal matters generally, subject always to the super- 
vision and approval of the state board of finance. 

C. The agreement shall contain the terms and conditions that are necessary, in the judgment of 
the state board of finance, for the proper conduct of the fiscal affairs of uae state and the safekeep- 
ing of the money of the state. 

D. The state board of finance shall require the fiscal agent of New Mexico to furnish surety 
company bond or securities of the kinds specified by law for the security of deposits of public money 
in an amount not less than two million five hundred thousand dollars ($2,500,000) as security for 
the safekeeping of the money of the state and the faithful performance. of its duties as the fiscal 
agent. The state board of finance may adjust the amount of bond or security from time to time, but 
in no event shall the bond or security be in an amount less than two million five hundred thousand 
dollars ($2,500,000). No other bond or security is required of the fiscal agent for the securing of 
funds deposited by the state treasurer in the fiscal agency account, and the state treasurer is not 
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liable upon the state treasurer's official bond on account of funds deposited in the fiscal agency 
account when the account is so secured. Nothing in this section shall prevent the bank or savings 
and loan association designated as fiscal agent from also qualifying as a state pgreviing Saas" 
* to Chapter 6,Article 10 NMSA 1978. 

E. Payment to the fiscal agent of New Mexico eee services pérfirkmedlis may be sith bs the sai 
board of finance upon warrants drawn by the secretary upon the state treasury as provided by law 
for expenditure of state funds or by compensating balances or a combination thereof. The legisla- 
ture shall appropriate funds to the state board of finance for ‘this purpose annually. 

F. The state board of finance may also designate, according to its adopted designation proce- 
dures, not more than two other banks or savings.and loan associations doing: business in this: state 
as "state checking depositories" in which-money necessary to meet the current obligations of the 
state may be deposited in temporary checking accounts. No bank or savings and loan association 
shall be so designated unless it has an unimpaired capital and surplus of at least one hundred fifty 
thousand ‘dollars ($150,000): Not more than twenty percent of all the state's money on hand shall 
be on deposit in all such checking accounts, including the checking account with the fiscal agent of 
New Mexico, for any period of time longer than is required:to distribute the amount above twenty 
percent to applying, qualified depository banks or savings and loan associations. The state board 
of finance shall require a designated state checking depository to furnish surety company bond or 
securities of the kinds specified by law for the security of deposits of public money in an amount 
established by the board. Nothing in this section shall prevent a bank or savings and loan associa- 
tion designated as a state checking depository from also qualifying as a state depository pursuant 
to Chapter 6, Article 10 NMSA 1978, and nothing in this section shall prohibit the state treasurer 
from transferring to out-of-state banks and keeping on deposit with them funds necessary to pay 
interest upon and principal of those outstanding bonds, debentures and certificates of indebted- 
ness that, with the interest coupons, were made payable at. an out-of-state bank. 

G. An authorized bank, savings and loan association or credit union desiring to receive public 
money deposits may file with the board of finance having control of the money its written proposal 
to receive the money on deposit, together with-its agreement to pay interest on daily balances of 
the deposits. at the rate of interest fixed by the state board of finance as prescribed in Section 6- 
10-30 NMSA 1978. The proposal shall specify whether the deposit is desired as a time deposit. The 
board of finance shall, at its next meeting after receipt of the proposal, consider the proposal, and, 
if it is in accordance with Chapter 6, Article 10 NMSA 1978, the board shall thereupon notify the 
bank or savings and loan association that upon its furnishing security as provided, it will be desig- 
nated as a "state depository" of public money in an amount to be fixed by the board, which amount 
shall not exceed seventy-five percent of the capital and surplus of the applicant bank or savings 
and loan association if the deposit is secured by surety bond. If, after considering the proposal of 
a credit union and finding it in accordance with Section 6-10-36 NMSA 1978, the board of finance 
may designate the credit union a "state depository" of public money in an amount to be fixed by 
the board, which shall not exceed that amount insured by an agency of the United States. Upon 
furnishing proper bond or other security authorized by Chapter 6, Article 10 NMSA 1978, a certifi- 
cate shall be issued to the bank or savings and. loan.association by the board of finance qualifying 
it as a depository of public money; and, if designated, a certificate shall be issued to a credit union 
qualifying it as a depository of public money; provided that a bank located outside the state, act- 
ing solely in the capacity of a paying bank for the purpose of paying interest upon and principal of 
state obligations represented by bonds, debentures and certificates of indebtedness and attached 
interest coupons, is not required to furnish collateral security in excess of one hundred thousand 
dollars ($100,000) regardless of the amount of state public money on deposit. 


History: Laws 1934 (S.S.), ch. 24, § 8; 1941 Comp., agent of New Mexico"; in Subsection D, in the first, sen- 


§ '7-229; 1958 Comp., § 11-2-32; Laws 1957, ch. 35, § 2; tence, after "fiscal agent", added "of New Mexico" and in 
1971, ob 18, § 1; 1981, ch. 832, § 14; 1987, ch. 79, oa the fourth sentence, after "state depository", deleted "un- 
1987, ch. 87, §: 1; 2010, ch. 14, § ui der Sections 11-2-18 NMSA 1953 or 6-10-30, 6-10-35 and 

The 2010 amendment, effective March 1, 2010, in 6-10-36" and added "pursuant to Chapter 6,.Article 10”; 
Subsection A, in the first sentence, added "Except as oth- in Subsection E, in the first sentence, after "secretary", 
erwise provided by law," and in the third sentence, after deleted "of finance and administration"; in Subsection F, 
"it has designated the", ‘deleted. "state"; in Subsection B, in the third sentence, after "fiscal agent", added "of New 
after "loan association designated" added "as the fiscal Mexico"; and in the fifth sentence, after "state depository", 
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deleted "under Sections 11-2-18 NMSA 1953 or 6-10-30, 
6-10-35 and 6-10-36" and added "pursuant to Chapter 6, 
Article 10"; and in Subsection G, in the third sentence, af- 
ter “if it is in accordance with", deleted "Sections 11-2-18 
NMSA 1953 and 6-10-30, 6-10-35 and 6-10-36" .and added 
"pursuant to Chapter 6, Article 10"; in the fourth sentence, 
after "finding it in accordance with", deleted "Sections 6- 
10-30 and" and added "Section"; and in the fifth sentence, 
after "other security authorized by", deleted "Sections 11- 
2-18 NMSA 1953 and 6-10-30, 6-10-35 and 6-10-36" and 
added "Chapter 6, Article 10", 

The 1987 ‘amendment, effective June 19, 1987, 


PUBLIC MONEY 


6-10-36 


subsections; im Subsection G, near the beginning of the 
first sentence, inserted "or credit unions" following "sav- 
ings and loan association", inserted the fourth sentence, 
in the fifth sentence, inserted "and, if designated, a certifi- 
cate shall be issued to a credit union qualifying it as a de- 
pository of public money" preceding the proviso, and made 
minor changes in language throughout the subsection. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. —72 Am. 
Jur, 2d States, Territories, and Dependencies §§ 75 to 86. 
81A CJ.S. States §§ 2238 to 229, 


inserted Subsection KE; relettered the subsequent 


6-10-36. Public money deposits of certain governmental units; 
distribution; interest. 


A. All public money, except that in the custody of the state treasurer, institutions of higher 
education, technical and vocational institutes, incorporated municipalities and counties that have 
adopted home rule charters as authorized by the constitution of New Mexico and local school 
boards that have been designated as boards of finance, shall be deposited in qualified depositories 
in accordance with the terms of this section or invested as otherwise provided by law. 

B. Deposits of funds of a governmental unit may be made in noninterest-bearing checking ac- 
counts in one or more banks or savings and loan associations designated as checking depositories 
located within the geographical boundaries of the governmental unit. In addition; deposits of funds 
may be in noninterest-bearing accounts in one or more credit unions designated as checking deposi- 
tories located within the geographical boundaries of the governmental unit to the extent the depos- 
its are insured by an agency of the United States. If there is no checking depository within the geo- 
graphical boundaries of the governmental unit, one or more banks, savings and loan associations 
or credit unions within the county in which the principal office of the governmental unit is located 
may be so designated, but credit union deposits shall be insured by an agency of the United States. 

C. Public money placed in interest-bearing deposits in banks and savings and loan associa- 
tions shall be equitably distributed among all banks and savings and loan associations having 
their main or staffed branch offices within the geographical boundaries of the governmental unit 
that have qualified as public depositories by reason of insurance of the account by an agency of 
the United States.or by depositing collateral security or by giving bond as provided by law and 
that desire a deposit of public money pursuant to this section. The deposits shall be in the pro- 
portion that each bank's or savings and loan association's deposits bears to the total deposits of 
all banks and savings and loan associations that have their main office or staffed branch office 
within the geographical boundaries of the governmental unit and that desire a deposit of public 
money pursuant to this section. The deposits of the main office of a savings and loan association 
and its staffed branch offices within the geographical boundaries of a governmental unit is the 
total deposits of the association multiplied by the percentage that deposits of the main office and 
the staffed branch offices located within the geographical boundaries of the governmental unit 
are of the total deposits of the association, net of any public fund deposits: The deposits of each 
staffed branch office or aggregate of staffed branch offices of a savings and loan association located 
outside the geographical boundaries of the governmental unit in which the main office is located 
is the total deposits of the association multiplied by the percentage that deposits of the branch or 
the aggregate of branches located outside the geographical boundaries of the governmental unit in 
which the main office is located are of the total deposits of the association, net of any public fund 
deposits. The director of the financial institutions division of the regulation and licensing depart- 
ment shall promulgate a formula for determining the deposits of banks' main offices and branches 
for the purposes of distribution of public money as provided for by this section. 

D. Public money may be placed at the discretion of the designated board of finance or treasurer 
in interest-bearing deposits in credit unions having their main or staffed branch offices within the 
geographical boundaries of the governmental unit to the extent the deposits are insured by an 
agency of the United States. 
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E: The rate of interest for all public money deposited in interest-bearing accounts in banks, 
savings and loan associations and credit unions shall be set by the state board of finance, but in no 
case shall the rate of interest be less than one hundred percent of the asked price on United States 
treasury bills of the same maturity on the day of deposit: Any bank or savings and loan association 
that fails to pay the minimum rate of interest at the time of deposit provided for in this subsection 
for any respective deposit forfeits its right to an equitable share of that deposit under this section. 

If the deposit is part or all of the proceeds of a bond issue and the interest rate prescribed in this 
subsection materially exceeds the rate of interest of the bonds, the interest rate prescribed by this 
subsection shall be reduced on that deposit to an amount not materially exceeding the, interest 
rate of the bonds if the bond issue would lose its tax-exempt status pursuant to the provisions of 
the Internal Revenue Code of 1986, as amended. 

F. Public money in excess of that for which banks, savings and loan associations and. credit 

unions within the geographical boundaries of the governmental unit have qualified may be de- 
posited in qualified depositories in other areas within the state under the same requirements for 
payment of interest as if the money were deposited within the geographical boundaries of the gov- 
ernmental unit or may be invested as provided by law. 

G. The department of finance and administration may monitor the deposits of public money by 
governmental units to assure full compliance with the provisions of this section, 


History: 1953 Comp., § 11-2-33, enacted by Laws NMSA 1978. Sections 6-10-36(D) and 6-10-44,1 NMSA 


1977, ch. 186, § 1; 1981, ch. 382, § 15; 1983, ch. 191, § 1; 1978 -were intended to permit deposits in credit unions 
1987, ch. 79, § 15; 1997, ch, 128, § 2; 2007, ch. 228, § 1. by treasurers and boards of finance of various public bod- 

Repeals and reenactments. — Laws 1977, ch,.136, ies, not just counties, leaving to other statutory provisions 
§ 1, repealed 11-2-33, 1953 Comp., relating to county and the question of the relative responsibilities of the two in 
municipal moneys to be deposited in county, and enacted a making an investment decision. Board of Cnty. Comm'rs 
new 6-10-36 NMSA 1978. : v. Padilla; 1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. 

Cross references. — For Internal Revenue Code, see Certificates of deposit are deposits for purposes of 
26 U.S.C. § 1 et seq. this section. 1987 Op. Att'y Gen. No. 87-50. 

The 2007 amendment, effective July 1, 2007, amended "School activity funds" of public schools are con- 
Subsection C to change the formula for distribution of sidered to be public funds so as' to require that they be 
deposits of public funds by providing that deposits: shall deposited in the same manner as other public funds, 1961- 
be made only to banks and savings and loan associations 62 Op, Att'y Gen. No, 62-71. 
that desire a deposit of public money pursuant to this sec- Any moneys derived from tax levies and used to 
tion and eliminated the definition of "net worth". ‘support a county hospital are public funds, 1969 Op. Att'y 

The 1997 amendment, effective June 20, 1997, in-.. Gen. No. 69-76. 
serted "technical and vocational institutes" in Subsection County funds must be deposited within county if 
A and substituted "pursuant to the provisions of the In- banks are qualified. — County funds must be deposited 
ternal Revenue Code of 1986, as amended" for "under Sec-: by the county treasurer or board in control in one or more 
tion 103 of the United States Internal Revenue Code of banks within his county if there are banks qualified to ac- 
1954, as amended" in Subsection E. cept the funds. 1957-58 Op. Att'y Gen. No. 57-25. 

The 1987 amendment, effective June 19, 1987, in- Branch bank within a county is‘a compulsory de- 
serted "or credit union" following "savings and loan asso- pository. — The New Mexico’ statutes which authorize 
ciation" in the penultimate sentence of Subsection B and branch banking do not, however, define the relations be- 
in the first sentence of Subsections E and F; in Subsection tween the parent organization and its branches. Although 
B inserted the present second sentence and the present the weight of authority for most purposes indicates that 
fourth sentence, and in the third sentence substituted branch banks do not have a distinct corporate existence 
"checking depository" for "bank or savings and loan as- and authority independent of the parent bank, and that 
sociation" near the beginning; in Subsection C inserted - a bank and its branches, for most purposes, exist as one 
"in banks and’ savings and loan associations" following corporation, a branch bank located within a county is a 
"placed in interest-bearing deposits" near the beginning of compulsory depository of the moneys of that county. 1957- 
the first sentence and in the penultimate sentence substi- 58 Op. Att'y Gen. No. 57-25. 
tuted "regulation and licensing" for "commerce and indus- The branch of a bank incorporated within this state is 

ry" following "the director of the financial institutions di- a proper depository for public funds, providing it qualifies 
vision of the" at the beginning; inserted Subsection D and as a’depository under the terms of this section. 1963-64 
relettered the subsequent subsections accordingly; and Op. Att'y Gen. No. 63-20. 

made minor changes in language throughout the section. Subsection E limitation inapplicable if rate not 


paid because of federal law or regulation. — The re- 


_ ANNOTATIONS ce quirement in Subsection E that:a financial institution for- 
Deposits in credit unions. — Sections 6-10-36(D) and feit a deposit of public money for failure to pay the rate of 
6-10-44 NMSA 1978 do not give the county treasurer and interest set by the state board of finance does not apply in 
the county board of finance co-equal powers with respect ‘the event that the rate is not paid because of federal law 
to deposits in federally insured credit unions. These sec- or regulation, 1982 Op, Att'y Gen. No, 82-06. 
tions do not alter the relative authority of the county trea- Am. Jur. 2d, A.L.R. and C.J.S. references, — 63C 
surer and the county board of finance as stated in 6-10-8 Am. Jur. 2d Public Funds §§ 5 to 12. 


26A C.J.S. Depositaries § 8) 
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6-10-36.1. Receipts of public money; disposition by certain 
municipalities, 


A municipality or village having within its houndAlies no suitable banking feltity 4 in which to 
deposit collected receipts of public money shall deposit receipts within a period not to exceed five 
days from the date of collection, except when inclement weather or natural disaster conditions ex- 
ist, in which case the period is extended to ten days; provided the municipality or village adopts a 
reasonable administrative policy approved by the local government division of the department of 


finance and agmnisirates entabliebing pie scures for the safeguarding of the public funds prior 


to deposit. 


ri 


History: Laws 1997, ch. 161, § 1; 2007, ch. 130, § 1. 


Cross references, — For deposit and investment of 


funds, see 6-10-10 NMSA 1978, 


The 2007 amendment, effective June 15, 2007, in- 
creased the time for deposit of funds to ten days when in- 
clement weather or natural disaster conditions exist. 


6-10-37. State treasurer to make deposits. 


The state treasurer shall deposit all money in his custody equitably among bank and savings 
and loan association depositories and, at his discretion in credit unions applying therefor when 
qualifying under the terms of this.Act subject to the control and regulation of the state board of 


finance as pahermuse in this Act provided. 


History: Laws 1923, ch. 76, § 12; C.S. 1929, § 112- 


112; 1941 Comp., § 7-231; 1953 Comp., § 11-2-34; Laws _ 


1987, ch. 79, § 16. 

Compiler' s notes. — The term "this Act," which ap- 
pears twice in this section, refers to Laws 1923, ch. 76, 
presently compiled as 6-1-1, 6-10-2, 6-10-3, 6-10-20, 6-10- 
29, 6-10-37 to 6-10-42, 6-10-44, 6-10-46, 6-10-47, 6-10-50, 
6-10-52 to 6-10-54, 6-10-58 and 6-10-61. NMSA 1978. 


ANNOTATIONS 


State board of finance has no authority to distrib- 
ute funds in various depository banks, nor to specify 


.the amount each should receive. Nor has it, nor any other 


state agency, the right to use public funds in payment of 
services in making collections from other state deposito- 
ries, 1921-22 Op. Att'y Gen. No, 22-3272. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26A 


The 1987 amendment, effective June 19, 1987, substi- 
tuted "among bank and savings and loan association de- 
positories and, at his discretion in credit unions" for "bank 
depository" and made a minor change in language. 


C.J.S. Depositaries § 11, 


6-10-38. Bonds of state treasurer, municipal treasurers and treasurers 
_of boards in control. 


The state treasurer shall give an official bond in the sum of five hundred thousand dollars 
($500,000). Municipal treasurers and treasurers of any board in control shall give bond in a sum 
equal to twenty percent of the public moneys received by them during the preceding fiscal year, 
but in no instance shall the bond of a municipal treasurer be required in excess of fifty thousand 
dollars ($50,000). 

The state treasurer shall appoint a deputy treasurer who shall take the oath of office required 
of the treasurer and shall receive salary as provided by law. In case of the death of the state trea- 
surer, his deputy shall, unless removed, continue in office and perform the duties of the treasurer 
until a treasurer is appointed and qualified as required by law. 

The state board of finance may enforce the collection of any bond given by any defaulting public 
official or depository of the state or any of its agencies or political subdivisions. In the case of of- 
ficers or depositories other than the state, at least four months must have elapsed after the ascer- 
tainment of any default by any officer or depository without collection of the amount of the default 
by the county, municipality or other political subdivision or board in control concerned. The state 
board of finance may employ attorneys and agents to enforce the collection and to pay them com- 
pensation out of any money appropriated for the board of finance. 


History: Laws 1923, ch. 76, § 16; 1925, ch. 123, 
§ 5; C.S. 1929, § 112-116; Laws 1933, ch. 36, § 1; 1941 


Comp., § 7-233; 1953 my +, § 11-2-36; Laws 1967, ch. 
238, § 3. 
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ANNOTATIONS 


Legislature has right to require bond of public of- 
ficers handling the public moneys. Board of Comm'rs v. 
District Court, 1924-NMSC-009, 29 N.M. 244, 223 P. 516, 

Treasurers may give more than one official bond, 
if together they meet the requirements of the statute. 
1917-18 Op. Att'y Gen. 18-2140. 

Separate bond not required for additional duties. 
— No separate official bond is required of the treasurer 
for his duties ‘as treasurer of irrigation district, 1919-20 
Op. Att'y Gen, 20-2737, 

Bond intended to protect all municipal funds 
handled by treasurer. — The fact that the city trea- 
surer handles funds derived from special revenue bond or 
general obligation bond issues has no bearing upon the 
type of bond required of that official. There is nothing 
in the statutory provisions regarding bond issues which 
would indicate that the surety bond prescribed by this 
section is not meant to protect all municipal funds, from 


PUBLIC FINANCES 


6-10-39 


whatsoever source, handled by the treasurer. 1961-62 Op. 
Att'y Gen, 61-125, 

Amount of municipal treasurer's bond. — Except 
in cases involving personal sureties, the bond of the mu- 
nicipal treasurer should be in a sum equal to 20% of the 
public moneys received by such treasurer during the pre- 
ceding fiscal year, with a maximum of $50, pil 1961- 62 


Op. Att'y Gen. No. 61-125. 


Reduction of treasurers' bonds is not impairment of 
contract with surety company, and such companies should 
not object thereto. 1923-24 Op. Att'y Gen. 24-3752. 

All moneys handled by state institutions are pub- 
lic funds and must be protected. — All moneys coming 
into the hands of various boards of state institutions are 
to be protected and accurately accounted for by their offi- 
cers as public funds, including tuition of the state military 
institute, 1931-32 Op. Att'y Gen. 31-278. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur, 2d Public Officers and Employees §§ 41 to 130. 

62 C.J.S, Municipal Corporations §§ 836, 359; 81A C.J.S. 
States §§ 85, 91, 


6-10-39. [Official bonds; payment of premiums; form.] 


If any state, county, city or town officer or treasurer of any board in control required to give bond 
by the laws of this state, shall furnish such bond with an authorized surety company as surety 
thereon, the premium on such bond shall be paid by the state, in the case of state officers, and by 
the county, city or town in the case of county, city or town officers, and by the board in control i in the 
case of their treasurers. Such bonds shall be in substantially the following form: 


BOND 
AMOUNT $...... 
Know all men by these presents, that we ...... ,of..., as principal, and....... , as surety, are held 
and firmly bound unto the state of New Mexico, in the penal sum of . . . dollars, lawful money of the 
United States, for the payment of which well and truly to be made, we bind ourselves, our heirs, 
executors, administrators, successors and assigns, jointly and severally, firmly by these presents. 


The condition of this.obligation is such, that whereas the said ...... was on the... day of...... duly 
elected (or appointed) to the office of treasurer of ......: 
NOW, THEREFORE, if the above bounden ...... shall, from the ...... day of... well and faithfully 


perform all his duties as such treasurer during his term of office, and until his successor is elected 
or appointed, and qualified, and shall exercise all possible diligence and care in the collection of all 
money which it is his duty by law to collect and shall render true accounts of his office and his do- 
ings therein as required by law and pay over all moneys that may come into his hands by virtue of 
his said office, to the officers and persons authorized by law to receive the same and carefully keep 
and preserve all books and papers and other property appertaining to his office and deliver same 
to his successor in office when duly qualified, then this obligation to be void, otherwise to remain in 
full force and effect, provided however that the surety shall have the right to terminate its surety- 
ship under this obligation by serving notice of its election so to do upon the .. . thirty days prior to 
the date of such termination of suretyship, and thereafter the said surety shall be discharged from 
any liability hereunder for any default of the principal occurring after such termination of liability. 

IN WITNESS WHEREOF the said principal hath hereunto set his hand and seal and the said 
surety has caused this bond to be sealed with its corporate seal, attested by the signature of its 
attorney in fact, this ... day of......,19.... 


Approved 


Acknowledgments of principal and surety. 
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In event of the giving of bonds with eeehgt sureties nae bond shall be substantially in the 


somite form.’ 


History: atin 1928, ch. 76, § 17; C.S, 1929, § 112- 
117; 1941 Comp., § 7-234; 1953 Comp., § 11-2-37. 

Bracketed material. — The bracketed material in the 
catchline was inserted by the compiler and is not part of 
the law, 


ANNOTATIONS 


"Official bond" is one made payable to state for its 
indemnification in case of wrongdoing on the part of the 
bonded person, and not one made payable to a private indi- 
vidual. Keeter v. Board of Cnty. Comm'rs, 1960-NMSC-070, 
67 N.M. 201, 354 P.2d 135, 1963-64 Op. Att'y Gen. No. 63-60. 

Blanket position surety bond cannot be written 
to meet statutory bond requirements of several county 
officials of a particular county in lieu of individual surety 
bonds by each of said county ofiicials. 1961-62 Op. Att'y 
Gen. No. 61-33. 

County treasurer liable on official bond for em- 
bezzlement. — If the county treasurer embezzles 


, securities legally deposited with him for protection of pub- 


lic moneys, he is liable on his official bond which requires 
him faithfully to perform the duties of his office, including 
keeping of such securities. 1933-34 Op. Att'y Gen. 33-596. 

Liability for hiding investment losses. — The law 
does not proscribe specifically the practice of "adjusted 
trading." However, engaging in adjusted trades for the 
purpose of hiding a loss is inconsistent with rendering 
a true account of the county's investments, and a county 
treasurer thus may be liable on his bond, 1988 Op. Att'y 
Gen. No. 88-11. 

Am, Jur. 2d, A.L.R. and C.J.S, references, — Liabil- 
ity on bond of public officer for loss of public funds due 
to insolvency of bank in which they were deposited, 155 
A.L.R. 436, 

Public officer's bond as subject to forfeiture for malfea- 
sance in office, 4 A.L.R.2d 1348. 

20 C.J.S. Counties § 100; 62 C.J.S, Municipal Corpora- 
tions § 491; 81A CJ'S, States § 91; 87 C.J.S. Towns § 82. 


6-10-40. Officials receiving Leanaieutenan for placing loan or deposit; 
misusing funds; failure to deposit; penalty. 


Any person holding the office of state treasurer or the office of treasurer of any county, city, town 
or board in control in this state or any public officer or employee having in his custody or under his 
control any public money, who directly or indirectly receives from any person or persons or body 
of persons, association or corporation for himself or otherwise than in behalf of the state, county, 
city, town or board in control, whose money is so in his custody or under his control, any reward, 
compensation or profit, either in money or other property or thing of value, in consideration of a 
loan to or a deposit with any such person or persons or body of persons, association or corporation, 
of any of the public money so in his custody or under his control, or in consideration of any other 
agreement or arrangement touching the use of the money or any part thereof or who shall use or 
permit the use of any of the money for any purpose not authorized by law or who shall willfully ne- 
glect or refuse to deposit the money in his custody as required by this act or shall willfully deposit 
the money in his custody in any bank, federally insured savings and loan association or federally 
insured credit union not qualified to receive it under the provisions of this act or in excess of the 
amount for which the bank, federally insured savings and loan association may have qualified 
shall be deemed guilty of a felony and, upon conviction thereof, shall be punished by a fine of not 
more than five thousand dollars ($5,000) or by imprisonment for not more than ten years or both. 


History: Laws 1923, ch. 76, § 18; C.S. 1929, § 112- 
118; 1941 Comp., § 7-235; 1953 Comp., § 11-2-38; Laws 
1975, ch. 157, § 7; 1987, ch. 79, § 17. 

Compiler's notes. — The term "this act," which ap- 
pears twice in this section, refers to Laws 1923, ch. 76, 
presently compiled as 6-1-1, 6-10-2, 6-10-3, 6-10-20, 6-10- 
29, 6-10-37 to 6-10-42, 6-10-44, 6-10-46, 6-10-47, 6-10-50, 
6-10-52 to 6-10-54, 6-10-58 and 6-10-61 NMSA 1978, 

The 1987 amendment, effective June 19, 1987, inserted 
“or federally insured credit union" following "federally 


insured savings and loan association" in the last third of 
the section and made minor changes in language Sabkicid 
out the section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 63C 
Am, Jur. 2d Public Officers and Employees §§ 369 to 376. 

20 C.J.S. Counties § 142; 62 C.J.S. Municipal Corporations 
§ 549; 81A C.J.S, States § 129; 87 CJS. Towns §§ 84, 88. 


6-10-41. Suspense account unearned money; transfer. 


All unearned moneys deposited in a suspense account with the state treasurer by any state of- 
ficer or state agency shall, as soon as the same shall become the absolute property of the state of 
New Mexico, be transferred out of said suspense account to the proper fund by the warrant of the 
secretary of finance and ae esti based upon a voucher of the proper state official or agency, 
as the case may be. 
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Whenever it'shall be finally determined that any moneys so deposited in a suspense account 
should be returned, repaid or refunded to the person, firm or corporation from whom the same 
were received, such moneys shall be paid out of the suspense account of the state treasurer upon 
a warrant drawn by the secretary of finance and administration based upon a voucher from the 


proper state official or agency, as the case may be. 


History: Laws 1923, ch. 76, § 29; Cs. 1929, § 112- 
122; 1941 Comp., § 7-236; 1953 Comp., § 11-2-39; Laws 
1977, ch. 247, § 108. 


ANNOTATIONS 


Funds are not state property until deposited in 
state treasury. — Where purchase price of state land 
was not deposited in state treasury, the money did not 
become the property of the state and the purchaser did 


not acquire an interest in the land. Laguna Gatuna, Inc. v. 
U.S. 50 Fed.Cl. 336 (2001). 

Constitutional provisions not applicable to sus- 
pense funds. — New Mexico Const., art, IV,,§ 30 does 
not apply to suspense funds provided for in this section. 
1929-30 Op. Att'y Gen. No. 30-66, 

Am. Jur, 2d, A.L.R. and C.J.S. references, - —_ “63C 
Am, Jur, 2d Public Funds §§ 1,3, 4; 72 Am, Jur, 2d States, 
Territories, and Dependencies 88. 75 to 86, , 

“814 O.1.8. States § 226. 


6-10-42. Authorizing fund transfers to address delays in revenue; 
restrictions. | : 


The state board of finance shall have power when there is a shortage of money in the funds ap- 
propriated by the legislature for any purpose, due to delay in the collection of revenues provided 
therefor, to direct the transfer from any available fund in the state treasury in which there may 
be a surplus over current requirements of a sufficient sum to meet the shortage, the same to be 
replaced as soon as possible from receipts of revenues for such purpose. A transfer from any avail- 
able fund to the general fund may include.an amount not to exceed fifty-five percent of the balance 
in the tax.administration suspense fund. 

It is unlawful for any state official or board or officer of any state institution or agency to borrow 
any money for or on behalf of the state or such institution or agency unless directly authorized by law. 


History: Laws 1923, ch. 76, § 25; C,.S. 1929, § 112- 
125; 1941 Comp., § 7-237; 1953 Comp., § 11-2-40; Laws 
1987, ch. 182, § 1;1988, ch. 50, § 1. 

Cross references. — For the tax administration sus- 
pense fund, see 7-1-6 NMSA 1978. 

The 1988 amendment, effective May 18, 1988,-added 
the last sentence in the first paragraph. 

The 1987, amendment, effective June 19, 1987, re- 
wrote the first paragraph and, in the second paragraph, 
substituted "is unlawful" for "shall be unlawful" and de- 
leted "except as herein provided" following "agency." © 


ANNOTATIONS 


Transfer of funds may be made in emergency 
cases only, and must be repaid. — One state depart- 
ment cannot transfer its funds or property for use of an- 
other, except that in emergency cases where there is a 
shortage of money in current funds, appropriated funds 
from one department may be used by another to defray 
current expenses, upon order of the state board of finance, 
to be repaid as soon as sufficient revenues are received by 
the latter department. 1931-32 Op. Att'y Gen. No, 31-04. 

Transfer or, borrowing of funds for auditing by 
state. — When an audit must be performed by the state 
comptroller and funds are not available in the public au- 
diting fund to pay the cost thereof, an emergency exists 


and any shortage in that fund may be alleviated by the 
state board of finance by transferring or borrowing, as 
provided in this section. 1951-52 Op. Att'y Gen. No, 52- 
5615. 

Amounts needed in excess of appropriation must 
be taken care of through deficiency appropriation. 
— Any amount necessary for transportation and extradi- 
tion of prisoners in excess of the sum specifically appropri- 
ated cannot legally be set up into these accounts from the 
general appropriation act, but must be taken care of by 
a deficiency appropriation by the legislature. 1937-38 Op. 
Att'y Gen. No. 37-1668. 

Grants to wind-erosion districts may not be used 
for administrative purposes. — The entire grant made 
to wind-erosion districts must be placed in the revolving 
fund, and no direct grant of any kind can be made by the 
regents for administrative purposes, nor can the state 
board of finance allocate any of the grant for such pur- 
poses, nor any expenses for such purposes be paid by bor- 
rowing money by anticipating revenues from the two-mill 
levy, but they are payable out of the general funds of the 
county. 1937-38 Op. Att'y Gen. No. 37-1809. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 63C 
Am. Jur. 2d Public Funds § 4. 

81A C.J.S. States § 133. 


6-10-43. Interest and sinking-fund balances. 


If a balance remains in an interest or sinking fund of any, county, municipality, school district 
or other political subdivision after the retirement.and payment in full of the bonded indebtedness 
for which the interest.and sinking fund was created, upon request of the governing body in charge 
of the expenditure of the funds, the secretary of finance and administration may approve the 
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transfer of the balance to the fund requested by the county, municipality, school district or other 
political subdivision. Any balance transferred under this section shall be used for nonrecurring 
expenditures only. 


History: 1953 Comp., § 11-2-40.1, enacted by Laws 
1971, ch. 105, § 1; 1977, ch. 247, § 109. 


6-10-44. Temporary investment of excess funds; federal bonds or 
treasury certificates eligible. 


If at any time the state treasurer, or the treasurer of any county, incorporated municipality or 
board in control has on hand more money than can be divided equitably and ratably among quali- 
fied depositories, such treasurer may, with the approval of the proper board of finance, temporar- 
ily invest such excess funds in United States bonds or treasury certificates under such rules and 
regulations as may be prescribed by the state board of finance. 


History: Laws 1923, ch. 76, § 26; 1925, ch. 123, § 10; for the county treasurer. The county board of finance has 
C.S. 1929, § 112-126; 1941 Comp., § 7-238; 1953 Comp., no veto power, but does not have the power of choice itself. 
§ 11-2-41; Laws 1975, ch. 211, § 4. Board of Cnty. Comm'rs v. Padilla, 1990-NMCA-125, 111 
N.M. 278, 804 P.2d 1097. 


) ANNOTATIONS Funds of contractors' licensing board must be 
Authority to invest. — The words "with the approval deposited with state treasurer. — The contractors’ li- 
of" establish an advice-and-consent relationship between censing board is created as a state agency whose funds 
the county treasurer and the board of finance with respect’... ust be deposited with the state treasurer, The board is 


not specifically authorized to invest its surplus funds, and 
all such funds must be handled by the state treasurer. 
1953-54 Op. Att'y Gen. No. 53-5719. 


to investments in U.S. bonds or treasury certificates so 
that decisions concerning the investment of county funds 
in government securities are, in the first instance, a matter 


6-10-44.1. Deposits in credit unions. 


Notwithstanding the provisions of Sections 6-10-36 or 6-10-44 NMSA 1978 requiring equitable 
or ratable deposits in banks and savings and loan associations, a treasurer or board of finance, in 
its discretion may deposit its public money in one or more credit unions as long as each deposit is 
insured by an agency of the United States. 


History: 1978 Comp., § 6-10-44.1, enacted by Laws treasurer and the county board of finance as stated in 
1987, ch. 79, § 18. 6-10-8 NMSA 1978, Sections 6-10-36(D) and 6-10-44.1 
NMSA 1978 were intended to permit deposits in credit 

ANNOTATIONS unions by treasurers and boards of finance of various 

Deposits in credit unions. — Sections 6-10-36(D) and public bodies, not just counties, leaving to other statutory 
6-10-44 NMSA 1978 do not give the county treasurer and provisions the question of the relative responsibilities of 


the two in making an investment decision. Board of Cnty. 
Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 
P.2d 1097, 


the county board of finance co-equal powers with respect 
to deposits in federally insured credit unions. These sec- 
tions do not alter with the relative authority of the county 


6-10-45. [Deposit of local funds with state treasurer to match 
allotments. | 


The local governing authorities of counties, cities, towns and villages are hereby authorized to 
deposit with the state treasurer so much of their funds; within the limits of existing statutes, as 
may be necessary to match allotments of money to the state of New Mexico from public or private 
sources; provided, that said deposits with the state treasurer are expended entirely for the benefit 
of, and within the jurisdiction of, the counties, cities, towns and villages making such deposits. 


History: Laws 1925, ch, 140, § 1; C.S, 1929, § 33- ANNOTATIONS 


4601; 1941 Comp., § 7-239; 1953 Comp., § 11-2-42. 
Bracketed material — The einicd material in the Am. Jur. 2d, A.L.R. and C.J. > references. — 72 Am. 
Jur. 2d States g by 


: : : RUE ; 
ete was inserted by the compiler and is not part o B1A CJS States § 156. 
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PUBLIC FINANCES 


6-10-49 


6-10-46. Disbursement of state funds; vouchers and warrants. © 


All payments and disbursements af public funds of the state shall be made upon warrants,drawn 
by the secretary upon the treasury of the state based upon itemized vouchers in a form approved 


by the secretary. 


History: Laws 1923, ch. 76, § 24; C.S. 1929, § 112- 
124; 1941 Comp., § 7-240; 1953 Comp., § 11-2-43; Laws 
1957, ch. 252, § 6; 1977, ch, 247,§ 110; 2003, ch. 273, 
§ 15. 

The 20038 amendment, effective July 1, 2003, substi- 
tuted "in a form approved by the secretary" for "as pro- 
vided by law" at the end. OL 


ANNOTATIONS 


Funds from specific tax levies to be paid by state 
treasurer on orders of proper boards. — Funds col- 
lected from special tax levies made for cattle, hogs, and 


sheep should be paid out upon warrants drawn by the 
state treasurer on orders of the respective boards. 1937-38 


Op. Att'y Gen. No. 37-1661. 


There is no statutory provision for the invali- 


‘dation of warrants which have been duly issued and 


outstanding. The legislature has made specific provision 
for the situation in which a warrant duly issued and out- 
standing may be lost or destroyed, and the conditions un- 
der which a duplicate warrant may be issued in such situ- 
ation. 1957-58 Op. Att'y Gen. No. 58-05. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J,S. States § 226. 


6-10-47. [Safekeeping and insurance of money and securities in state » 
treasury; payment of cost. | 


The state board of finance shall have power to contract for the safekeeping and insurance of all 
monies or securities in the state treasury, the cost of such safekeeping and insurance to be paid out 
of the interest on deposit fund upon warrants drawn by: the state auditor. 


History: Laws 1923, ch. 76, § 28; C.S. 1929, § 112- 
128; 1941 Comp., § 7-244; 1953 Comp., § 11-2-47. 


Bracketed material. — The bracketed material in the 
catchline was inserted by the compiler and is not part of 
the law. 


6-10-48. Insolvency of depository institution; profit and loss account. 


Whenever any state funds have been deposited with any depository institution of this state and 
the depository institution has or will become insolvent at the time the deposit of state funds or any 
part thereof remains on deposit in that institution and the state board of finance determines that 
all or any part of the deposit of state funds is uncollectible or the deposit or any part thereof has 
been rendered uncollectible by reason of compromise or settlement thereof by the state board of 
finance, under order of court, the state board of finance shall order the state treasurer to transfer 
the balances of the amounts so.deemed.to be uncollectible to a profit and loss account and to close 
the accounts upon his books, specifying in the order the amounts to be credited to the profit and 
loss account. 


this state and such banking institution" and made minor 
changes in language throughout the section. 


ANN OTATIONS 


Am. Jur. 2d, Fw R. and C. JS. references. — 26A 
C.J.S. Depositaries §:12(4),. «i 0) 


History: Laws 1929, ch. 67, § 1; C.S. 1929, § 13-1201; 
1941 Comp., § 7-245; 1953 Comp., § 11-2-48; Laws 
1987, ch. 79, § 19. 

The 1987 amendment, effective June 19, 1987, sub- 
stituted "any depository institution of this’state andthe ~ 
depository institution" for "any banking institution of 


6-10-49. [Insolvency of banks; state funds; right tor recover deposits not 
impaired.] | | | 


That. the ‘provisions of this act (6-10-48, 6-10-49 NMSA 1978], or action thereon by the. state 
board of finance shall in no way prevent, interfere with or prejudice the right of the state of New 
Mexico to proceed with the collection of said amounts against the said depository or the sureties 
upon the bond of said depository nor shall the provisions of this act or actions thereunder by the 
said state board of finance, prevent, interfere with or prejudice the right of the said state board of 
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finance to proceed with an action or actions to recover said amounts from said depository or the 
sureties upon the bond of said depository. 


History: Laws 1929, ch. 67, § 2; C.S. 1929, § 18-1202; | securities given by a bank subsequently insolvent. Gregg 


1941 Comp., § 7-246; 1953 Comp., § 11-2-49. .. v. Hinkle, 1924-NMSC-030, 29 N.M. 576, 224 P. 1025. 
Bracketed material. — The bracketed material in the Am. Jur. 2d, A.L.R. and C.J.S, references. — 11 Am. 

catchline was inserted by the Raye 3 and is not part of Jur. 2d Banks §§ 1028 to 1143. 

the law. Right, in absence of statute, to preference in respect of 


deposits or public funds in insolvent bank, 103 A.L.R, 621, 


“ANN OTATIONS Liability on bond of public officer for loss of public funds 
Prorating liability of depository bonds. — Prorat- due to insolyency of bank in which they were deposited, 
ing of liability was ordered for depository bonds and public ~ 155 A.L.R. 436. 


26A C.J.S. Depositaries § 13, 


6-10-50. Loss of money deposited in qualified banks, savings and 
loan associations or credit unions; treasurers relieved of 
liability. 


No treasurer is liable for the loss of public money deposited by him in any bank, savings and 
loan association or credit union qualified to receive it under the provisions of this article due to the 
failure of the depository to repay the money except in cases where the loss could have been avoided 
by the exercise of reasonable care on the part of the treasurer. 

Nothing in this section shall be construed as relieving from liability any security given by any 
bank or savings and loan association under the provisions of this article. 


History: Laws 1928, ch. 76, § 80; C.S. 1929, § 112- otis ANNOTATIONS 
180; 1941 Comp.,§.7-247; 1953 Comp., § 11-2-50; L 
ipl, ch. 859, £16; 1987, 68, 2.890 Am. Jur, 2d, ALR. and C..S. references. — 63C 
“The 1987 amendment, effective June 19, 1987, in. | Am. Jur. 2d Public Officers and Employees § 348. 


serted "or credit union" following "savings and loan associ- 
ation" near the middle of the first paragraph, substituted 
"this article" for "this; act" in both places it appears and 
made minor changes in language throughout the section. 


26A C.J.S. Depositaries §.12(4). 


6-10-51. To cover all moneys lawfully intrusted to treasurers. 


All moneys, whether belonging to the state of New Mexico or to any county thereof, or to any 
city, town, village, municipal school district, union high school district, independent rural school 
district, rural school district or to any other special or other district, board of [or] institution, when 
lawfully in the possession or custody or under the control of the state treasurer, or of any county, 
city, town or village treasurer, or of any person acting as treasurer of any board in control, shall be 
considered to be moneys of and belonging to the state of New Mexico, or of the county, city, town, 
village or board in control for which such treasurer or person so in possession lawfully acts. 


History: Laws 1933, ch. 175, § 11; 1941 Comp.,, § 7- Bracketed material. — The bracketed material was 
248; 1953 Comp,, § 11-2-51. inserted by the compiler and is not part of the law. 


6-10-52. [Failure to comply with specific requirements; penalty. | 


Any person who shall willfully or knowingly fail to perform any act required, and as. required 
by Section 2 [6-10-3 NMSA 1978] or Section 25 [6-10-42 NMSA 1978] hereof, or who shall commit 
any act in violation of either of said sections, shall be guilty of a felony and upon conviction shall 
be punished by a fine of not to exceed two thousand dollars ($2,000), or by imprisonment in the 
penitentiary for a term of not more than three years, or by both such fine and imprisonment. 


History: Laws 1923, ch. 76, § 29; C.S, 1929, § 112- Bracketed material. — The bracketed material was 
129; 1941 Comp., § 7-249; 1953 Comp., § 11-2-52. inserted by the compiler and is not part of the law. 
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6-10-53. [Bribery of public treasurers and employees; penalty.] 


Any person or persons who shall directly or indirectly pay or give, or offer to pay or give, to any 
one holding the office of state treasurer or the office of treasurer of any county, city or town, or 
board in control, in this state, or to any person or persons under such officer's direction for the 
profit of any such officer or other person or persons, any reward or compensation either in money 
or other property or thing of value, in consideration of a loan to or deposit with any such person 
or persons, or body of persons, association or corporation, of any public monies in the custody or 
under the control of such state treasurer, or the treasurer of any county, city or town, or board in 
control, or in consideration of any other agreement or arrangement touching the use of such mon- 
ies or any part thereof, for any purpose not authorized by law, shall be deemed guilty of a felony, 
and upon conviction thereof shall be punished by a fine of not more than five thousand dollars 
[(($5,000)] or by imprisonment for not more than ten years or both. 


History: Laws 1923, ch. 76, § 31; C.S. 1929, § 112- . ANNOTATIONS 


131; 1941 Comp., § 7-250; 1953 Comp., § 11-2-53. 
Bracketed material. eS The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references, — 12 Am, 
Jur, 2d Bribery §§ 15.to 18. 


inserted by the compiler and is not part of the law. ) 
Cross references, — For bribery of public officer or 11 CJS. Bribery §§ 15 to 19. 
employee, see 30-24-1 NMSA 1978. 


6-10-54. [Institutions exempted from paying over money to state 
treasurer; liability for failure to make authorized deposit.] 


The several educational, charitable and penal institutions of the state shall be exempt from the 
provisions of Section 2 [6-10-3 NMSA 1978] of this act; provided, however, that any treasurer of 
the board in control of any such institution who shall fail, neglect or refust [refuse] to deposit all 
the funds, earned or unearned, of such institution in a qualified depository under an agreement 
to pay interest at the rate specified in Section 10 hereof on daily balances, shall be liable on his 
official bond for the amount of loss occasioned by the failure to so deposit such funds under an 
agreement to pay interest at such rate. 


History: Laws 1923, ch.-76, § 23; 1925, ch. 123, § 9; ANNOTATIONS 
C.S. 1929, § 112-123; 1941 C .» § 7-251; 1953 C Ke 
e1idsa" et g are Am. Jur. 2d, ALR. and C.J.S. references. — 81A 


Bracketed material. — The bracketed material was C.ul.S. States §§ 223, 224. 


inserted by the compiler and is not part of the law. 
Compiler's notes. — Laws 1923, ch. 76, § 10, which is 

referred to in this section, was repealed by Laws 1933, ch. 

175, § 18. For present provision, see 6-10-35 NMSA 1978, 


This act [6-10-55 through 6-10-57 NMSA 1978] may be cited as the "Warrant Cancellation Act". 


History: 1953 Comp., § 11-2-43.1, enacted by Laws 
1968, ch. 233, § 1. 


6-10-56. Definitions. 


As used in the Warrant Cancellation Act: 
A. "fiscal officer" means: | 
(1) for the state, the state treasurer, or, for all warrants issued by the department of fi- 
nance and administration, the secretary of that department, or, for all warrants issued by agencies 
and institutions other than the department of finance and administration, the legally authorized 
disbursing officer of the agency or institution; 
(2) for a county, the county treasurer; 
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(3) for a municipality, the municipal treasurer; 
(4) for a school district, the legally authorized disbursing officer for the local Suan of edu- 
cation; and 
(5) for a special district, the legally authorized disbursing officer; and 
B. "warrant" means any warrant or check seu by the state, its agencies, institutions and 
political subdivisions. 


History: 1953 Comp., § 11-2-43.2, enacted by Laws 
1963, ch. 233, § 2; 1965, ch. 51, § 1; 1977, ch. 247, § 111. 


\z 


x 


6-10-57. Cancellation of warrants. 


A. Whenever any warrant issued by the state, county, municipality, school district or special 
district is unpaid for one year after it becomes payable, the fiscal officer shall cancel it. 

B. The fiscal officer shall keep a register of all canceled warrants. The register shall show the 
number, date and amount of each warrant, the name of the person in whose favor it was drawn, 
the fund out of which it was payable and the date of cancellation. 

C. The face amount of each warrant canceled shall revert and be credited to the fund against 
which the warrant was drawn. 

D. Warrants canceled under Subsection A of this section are void and the indebtedness evi- 
denced thereby is extinguished, which is hereby declared to be an express condition of every con- 
tract under which state warrants are issued except that: 

(1) the department of finance and administration may issue a new warrant on a voucher 
issued by the commissioner of revenue [director of the revenue division of the taxation and rev- 
enue department] if a claim for refund was approved under Section 7-1-26 NMSA 1978, and if a 
warrant was issued and that warrant canceled under Subsection A of this section on or after Janu- 
ary 1, 1970; and 

(2) any fiscal officer may issue a new warrant for a canceled payroll warrant upon a 
voucher issued by the responsible employing authority certifying that the services for which the 
canceled payroll warrant had been issued were in fact rendered and that payment therefor had 
not been made, if: 

(a). there is sufficient money in the fund from which the original payroll warrant was 
drawn to cover the new warrant; or 
_(b). ifa suspense fund has been established in accordance with the provisions of Subsec- 
tion E of this section and there is sufficient money in the suspense fund to cover the new warrant. 

E, If any payroll warrant payable from an account which reverts at the end of a fiscal year to 
a general fund is canceled, the fiscal officer shall create a suspense fund in the amount of the total 
canceled payroll, warrants and withhold that amount from reversion. Canceled payroll warrants 
shall be paid from the suspense fund. 

F, Each warrant issued by the state, county, municipality or school district shall have printed 
on its face the words, "void after one year from date." 


History: 1953 Comp., § 11-2-43.3, enacted by Laws Federal portion of money involved in canceled 


1963, ch. 233, § 3; 1971, ch. 29, § 1; 1977, ch. 123, § 1. warrant does not revert to state general fund. While cer- 
Bracketed material. — The bracketed material was tain outstanding warrants drawn against the vocational 
inserted by the compiler and it is not part of the law. The rehabilitation account should properly have been canceled 
position of the commissioner of revenue, referred to in under state law, because the services which they repre- 
Subsection D(1), no longer exists. Laws 1977, ch, 249, § 5, sented in fact cost the state nothing, the federal portion of 
abolished the bureau of revenue. Section 9-11-4 NMSA the money in question was never the property of the state 
1978 created the taxation and revenue department: and and should not have reverted to the general fund. 1964 
the revenue division therein. Section 9-11-8 NMSA 1978 Op. Att'y Gen. No, 64-04. 
provided that each division in this department shall be Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
headed by a "director." Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 804, 830; 72 Am: Jur. 2d States § 77. 
ANNOTATIONS 20:C.J.S. Counties § 211; 64 C.J.S. Municipal Corpora- 


tions § 1899; 79 C.J.S. Schools and School Districts § 351; 


b ion D that indebted id 
Subsection D means that indebtedness as evidenced 81A C.J.S, States § 242. 


by the warrant alone is extinguished, and not the indebt- 
edness provable by an underlying contract. 1980 Op. Att'y 
Gen. No. 80-15. 
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6-10-58 


PUBLIC FINANCES 


6-10-60 


6-10-58. Signing checks for state funds. 


From and after the taking effect of this act, all checks drawn against any funds in othe hands of 
the state treasurer shall be signed by the state treasurer or his duly authorized deputy. 


History: Laws 1923, ch. 76, § 27; C.S. 1929, § 112- 
127; Laws 1937, ch. 183, § 1; 1941 Comp., § 7-241; 1953 
Comp., § 11-2-44, 


Compiler's notes. — The phrase "after the taking ef- 
fect of this act" means after March 9, 1923, the effective 
date of Laws 1923, aia | 76. 


6-10-59. Loss or destruction of state or political subdivision warrant or 
order for money; issue of duplicate. 


In case of the loss or destruction of any warrant, draft, check or order for the payment of money 
out of the treasury of the state, or of any:political subdivision of the state, the officer who drew the 
original instrument, or his successors in office, shall issue a duplicate as provided in Section 6-10- 


60 NMSA 1978, 


History: Laws 1874, ch, 20, § 1; C.L, 1884, § 187; C.L. 
1897, § 399; Code 1915, § 791; C.S. 1929, § 27-303; 1941 
Comp,, § 7-242; 1953 Comp., § 11-2-45; Laws 1965, ch. 
50, § 1. 


ANNOTATIONS 
State or county obligated to pay debt when war- 


rant lost. — Where a state or county warrant is issued in ~ 


payment of a debt-and that warrant is lost, the county or 


state is under some form of duty to pay the debt. 1955-56 


Op. Att'y Gen. No. 56-6450. 
Lost warrants must be issued in name of original 
payee. 1966 Op. Att'y Gen. No. 66-10. 


Owner of negotiable bond entitled to duplicate, 
but must pay cost of issuance. — The owner of a nego- 
tiable bond or coupon is generally entitled to the issuance 
of a duplicate thereof, where he has satisfactorily shown 
by affidavit to. the county issuing authority that such ne- 
gotiable security has been in fact lost, mutilated or de- 
stroyed. The claimant should pay the county the reason- 
able expense of issuing the duplicate. 1961-62 Op. Att'y 


Gen. No. 62-139, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 


C.J.S. Counties §§ 208 to 217; 64 C.J.S. Municipal Corpo- 


rations §§ 1892, 1893; 79 C.J.S, Schools and School Dis- 
tricts §§ 346, 347; 81A C.J.S. States §§ 242, 243. 


6-10-60. Issuance of duplicate; affidavit; bond to save state or political 
subdivision harmless. 


A. If the original warrant, draft, check or order has not cleared the treasury of thes state or the 
fiscal agent of any political subdivision of the state and a stop payment has been filed with the 
treasury or with the fiscal agent by the officer before any duplicate is issued as provided in Sec- 
tion 6-10-59 NMSA 1978, the party applying for the duplicate shall file with the officer an affidavit 
which shall state that the original warrant, draft, check or order has been lost or destroyed or was 
never received. 

B. ‘Ifthe original warrant, draft, check or order has been paid by the treasurer before any ar 
plicate is issued as provided in Section 6-10-59 NMSA 1978, the party applying for the duplicate 
shall file with the officer a bond payable to the state or political subdivision, as the case may be in 
a penalty in the amount of the original warrant, draft, check or order conditioned to save harmless 
the state or political subdivision from all loss in consequence of the loss of the original warrant, 
draft, check or order, and the issuing of the duplicate, if the loss to the state or political subdivision 
is a result of the fraud or negligence of the original payee or a holder in due course. If the bond i is 
a personal surety bond, it shall be sufficient if: 

(1) ‘ there is one surety for each bond for one hundred dollars ($100) and under, aad there 
are two sureties for each bond over one hundred dollars ($100); no surety for any of these bonds 
may be proprietor as surety for his proprietorship or partner as surety for his pamen ers Ike as prin- 
cipal; and 

(2) each surety swears. in writing that he owns real property in New Mexico having a net 
value equal to the amount of the bond, and that this net value is not exempt from execution and 
forced sale over and above all his just debts and liabilities. 


History: 1953 Comp., § 11-2-46, enacted by Laws 


Repeals and reenactments. — Laws 1977, ch. 69, 
1977, ch. 69, § 1. 


§ 1, repealed 11-2-46, 1953 Comp., relating to issuance of 
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duplicates and bond to save state or political subdivision ‘political subdivision thereof, the party applying for the 
harmless, and enacted the above section. duplicate must file a bond meeting the requirements of 
this section. 1968 Op. Att'y Gen. No. 68-39. 


ANNOTATIONS _Bond not required of federal government. — Noth- 
Applicant for duplicate must file bond: =f the ing in this section indicates an intention to include the 
last holder of the warrant is the party applying for issu- federal government within its purview, Requirement of a 
ance of the duplicate, the law provides that the party so bond from the United States government in these circum- 
applying is the one upon whom falls the burden of filing stances directly affects the relationship between this state 
a satisfactory bond, 1953-54 Op. Att'y Gen. No. 53-5789. and the federal government. In this area, general policy 
Bond mandatory before duplicate issued. — The dictates that everything possible should be done to avert 
word "shall" is mandatory. Therefore, before a duplicate the placing of burdens by one upon the other. 1955-56 Op. 
warrant, draft, check or order is issued by the state or a Att'y Gen. No. 56-6450. 


6-10-61. [Permanent fund investment laws not affected. | 


Nothing in this act shall be construed to prevent the investment in such manner as may be pro- 
vided by law, of any permanent funds of the state, or of any county, city, town or board in control 
in the state. 


History: Laws 1923, ch. 76, § 32; C.S. 1929, § 112- Compiler's notes. — The term "this act," which ap- 
132; 1941 Comp., §. 7-252; 1953 Comp.,.§ 11-2-55, pears in this section, refers to Laws 1923, ch. 76, presently 
Bracketed material. — The bracketed material was compiled as 6-1-1, 6-10-2, 6-10-3, 6-10-20, 6-10-29, 6-10-37 
inserted by the compiler and is not part of the law. to 6-10-42, 6-10-44, 6-10-46, 6-10-47, 6-10-50, 6-10-52 to 


6-10-54, 6-10-58 and 6-10-61 NMSA.1978, 


6-10-62. Destruction of documentary evidence of extinguished debt; 
certificates of destruction; retention. ~ 


A. When a debt in the form ofa bond, note, certificate of indebtedness or interest coupon, in- 
curred by the state, a state agency or institution, or by a political subdivision of the state (herein- 
after called the "debtor agency"), has been extinguished by the full payment thereof, the documen- 
tary evidence of the debt may be destroyed. When the payment has been made by a bank, savings 
and loan association or other third-party paying agent, the bank, savings and loan association or 
other third-party paying agent shall forward to the governing authority of the debtor agency a 
certificate of destruction on which shall be specified: 

(1) the number and maturity date of the bond, note, certificate or coupon; 

(2) the date paid; and 

(8) any other information required by the debtor agency. The debtor aan shall retain all 
such certificates of destruction for six years. 

B. If the debtor agency is the paying agent, the bond, note, certificate of iritigh badness or in- 
terest coupon shall be retained for a period of two years following payment, at which time the 
documentary evidence of the debt may be destroyed and a certificate of destruction prepared con- 
taining the same information as that required in Subsection A of this section. The eentifee of 
destruction shall be retained by the debtor agency for six years. 


History: 1953 Comp., § 11-2-75, enacted by Laws 
1975, ch. 117, § 1; 1981, ch. 332, § 17, 


6-10-63. Electronic fund transfers. 


Notwithstanding any other provision of law, any public money may be transferred by means of 
electronic funds transfer between any public body and a public or private entity. The state board of 
finance shall adopt rules and regulations to carry out the purpose of this section, 


History: 1978 Comp., § 6-10-63, enacted by Laws 
1989, ch. 48, § 1. 
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ARTICLE 11 


Acceptance and Disbursement of United States Funds 


st : ‘ 


Sec Sec. ' 
6-11-1. Funds from forest reserves; acceptance. 6-11-5. Taylor Grazing Act funds; distribution. 
6-11-2. Transmission of money to counties, 6-11-6. Farm and range improvement fund; approval of 
6-11-3. Application of money to forest reserve school pur- expenditures. 
poses fund and county road fund; expendi- 6-11-7. Short title. wed apaeine Pru ve paar 
ture upon roads; building of roads. 6-11-8. Public works grant-in-aid find. , 
6-11-4. Officer not to receive compensation; misapplica- 6-11-9. Administration; limitations, — 


‘ tion of funds; penalty; removal. 


6-11-1. [Funds from forest reserves; acceptance. ] . 


That the terms and conditions of the acts of congress providing forthe distribution among: the 
states and territories of the United States of a portion of the revenues derived from forest reserves 
be, and the same are hereby accepted. 


: 


History: Laws 1909, ch. 119, § 1; Code 1915, $ 1350; Compiler's notes. — The federal law providing for the 


C.S. 1929, § 88-5801; 1941 Comp. ” § 7-301; 1953 Comp. Hs distribution ofa portion of the funds received from forest 
§ 11-3-1. reserves (now national forests) is compiled as 16 U.S.C.S. 
Bracketed material. — The bracketed material was § 500. 


inserted by the compiler and is not part of the law. 


6-11-2. [Transmission of money to counties,] 


The treasurer of the state of New Mexico shall transmit to the treasurers of the various coun- 
ties in which forest reserves are/situated, the proportion of money in his:/hands from the source 
mentioned which shall be due-such county, such prapastion ds to be based upon the nysghen of acres 
of forest reserve in such county. 7 


History: Laws 1909, ch. 119, § 2; Code 1915, § 1851; Tag Bracketed material. — The bracketed material was 


C.S. 1929, § 83-5802; 1941 Comp., § 7-302; 1953 Comp., inserted by the compiler and is not part of the law. 
. §11-3-2. QQ 7 


{ 


6-11-3.. Application of money to forest reserve school purposes fund and 
county road fund; expenditure upon roads; building 
‘of roads. 


A. ,Money received under Section 6-11-2, NMSA 1978 shall be applied in the different counties 
to. which it is transmitted as follows:. 

(1) one-half to the credit of the forest reserve school purposes fund, hereby created; and 
(2) one-half to the credit of the county road fund. 

B. One-half of the money accruing to any county and duly remitted to the county treasurer to 
be credited to the county road fund under Subsection A of this section may be expended by the 
board of county commissioners upon roads within forest reserves in those counties and upon those 
other roads in the counties deemed by the boards of county | commissioners to be necessary or con- 
venient to the public. 


History: 1953 Comp, § 11.3-3, enacted by Laws ANNOTATIONS |: 


1978, ch. 128, § 2. 

Repeals and ¥eenthenvnre at 140% 1978, ch. 128, © ‘ ‘Method of distribution provided here is exclusive 
§ 2, repealed 11-3-3, 1953 Comp. (former 6-11-3 NMSA and must be followed, and school districts of the county 
1978), relating to application of money to forest reserve must share in the distribution according to that method 
school purposes fund and county road fund, expenditure whether or not forest land is located within their bound- 
upon roads and building of roads, and enacted a new sec- aries. 1955-56 Op. Att'y Gen. No. 55-6224 (decided under 
tion. former law). 
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6- 11-4, [Officer not to receive of oneal oe misapplication of funds; 
| penalty; removal.| 


No officer shall receive any compensation! for the receipt, handling or disbursement of said 
funds, and any officer who shall apply said funds to any other purpose than the purpose mentioned 
in this article and in the acts of congress referred to, shall forfeit: treble the amount so misapplied 
and shall be immediately removed from office. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1909, ch. 119, §4; Code 1915,,§ 1353; 
C.S. 1929, § 38-5805; 1941 Comp., § 7-304; 1953 Comp., 
§ 11-8-4. 


6-11-5. [Taylor Grazing Act funds; distribution. ] 


» That all funds received by the state of New Mexico as its distributive share of the amount col- 
lected by the United States government under the provisions of the Act of Congress of June 28, 
1934 (48 Stat. 1269) Public [Law] No. 482, 73rd Congress, known as the Taylor Grazing Act and 
any act amendatory thereof, shall be deposited with the state treasurer. Upon receipt of said 
money, including any such money as may now be on hand, the state treasurer shall ascertain from 
the records of the proper United States officers having the records of the grazing districts or lands 
from which such monies are derived the area of each such grazing district or lands, and the area of 
each thereof in each county in which the same is located or into which it extends, and the amount 
of money so derived from each such grazing district or lands, and thereupon shall distribute to 
each of the counties of the state from such monies a sum equal to that proportion of the money de- 
rived from each grazing district or lands which the area of such district or lands within the county 
bears to the total area of such district or lands. If any grazing district shall lie partly in this state 
and partly in another, for the purpose of the computation and apportionment herein prescribed, 
the area thereof within this state shall be considered as one district. 


History: Laws 1939, ch. 125, § 1; 1941 Comp., §. 7- 
805; 1953 Comp., § 11-3-5. ) 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Cross references. — For the Taylor Grazing Act, see 
43 U.S.C, § 315 et seq. 


ANN OTATIONS 


Injunction against expetiditure of funds. — A resi- 
dent taxpayer of a county, on behalf of himself and others 
similarly situated, is entitled to an injunction against a 
board of county commissioners to prevent payment of mon- 
eys of the county under a contract in violation of a stat- 
ute governing purchases involving expenditures in excess 
of $500, and requiring that such purchases be made from 
the lowest responsible bidder after advertisement for bids, 


though the moneys about to be expended were not realized — 


_ under any process of taxation or through any collection from 
the taxpayers of the state or of the county, but came into 


the hands of the board by means of and through process set 
up by the Taylor Grazing Act, and under this section and 
6-10-9 NMSA 1978. Shipley v. Smith, 1940-NMSC-074, 45 
N.M, 28, 107 P.2d 1050, 131 A.L.R, 1225 . 

Section complies with intent of congress. — This 
section complies with the intent of congress expressed in 
the Taylor Grazing Act, since conservation of soil and water, 
control of rodents and predatory animals, extermination of 
poisonous and noxious weeds and construction and main- 
tenance of secondary roads within the county are a direct 
benefit to the county situated within the exterior boundar- 
ies of a grazing district. 1939-40 Op. Att'y Gen. No, 39-3135. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 3 Am. 
Jur. 2d Agriculture § 19 et seq. 

Constitutionality and construction of state farm aid 
laws, 92 A.L.R. 768. 

Federal and state agricultural adjustment acts, 92 A.L.R. 
1482, 98 A.L.R, 1195, 102 A.L.R. 937, 114 A.L.R. 136. 

3 C.J.S. Agriculture § 25 et.seq. 


6-11-6. [Farm and range improvement fund; approval of expenditures. | 


All money so received by any county shall be placed in a special fund known and designated "the 
farm and range improvement fund" and shall be expended by the county as herein prescribed for 
the benefit of the county in the conservation of soil and water, the control of rodents and preda- 
tory animals and the extermination of poisonous and noxious weeds, the construction of dipping 
vats, spraying machines and other structures to control parasites on livestock, and for repair and 
maintenance of said vats, machines and structures and for the construction and maintenance of 
secondary roads, In the administration and expenditure of said special fund, the county commis- 
sioners shall seek the advice of and may cooperate with state and federal agencies and officials 
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having knowledge of or engaged in activities similar to those for which said special fund may be 
expended as herein prescribed. Any payment made from said special fund shall first have the ap- 
proval of the president of the New Mexico college of agriculture and mechanic arts [New Mexico 
state university], and shall be based on a voucher whereon the items and purposes of the proposed 
expenditure are stated in detail, and which shall bear in its face the written approval of the presi- 
dent of the New Mexico college of agriculture and mechanic arts [New Mexico state university], or 
the person who for the time being is performing the duties of that office; provided, however, that 
such approving officer may designate, by written designation, filed in the office of the county clerk, 


some person in the county to give, endorse and sign such approval in his name. 


History: Laws 1989, ch. 125, § 2; 1947, ch. 57, § 1; 
1941 Comp., § 7-306; 1953 Comp., § 11-3-6. ; 

Bracketed material. — The bracketed material was 
added by the compiler and is not part of the law. 

Compiler's notes. — The state school formerly known 
as the New Mexico college of agriculture and mechanic 
arts is now the New Mexico state university. See N.M. 
Const., art. XII, § 11. 

Cross references. — For county roads, see 67-4-1 
NMSA 1978 et seq. . 

For noxious weed control, see 76-7-1 NMSA 1978 et seq. 

For rodent pests and predatory animals, see 77-15-1 
NMSA 1978 et seq. 


ANNOTATIONS 


Congress and legislature did not intend that use 
of money be restricted to range land or ranches. — 
It was not the intent of congress in the Taylor Grazing 
Act, or of the legislature in this section, that the use of 
money for the purposes named therein should be limited 
to the range lands of the government being leased and 
from which the revenues are derived or to the individual 
ranches, but that it should be used for the benefit of the 
whole county wherever needed in the county, even to the 
exclusion of the federal ranges if the use of the funds 
should be deemed more necessary elsewhere. Secondary 
roads mean roads other than state highways anywhere in 
the county. 1939-40 Op. Att'y Gen. No. 39-3165. 

Purchase of road machinery proper use of farm 
and range improvement fund. — Since this section pre- 
scribes that the farm and range improvement fund shall be 
expended for certain purposes including the construction 
and maintenance of secondary roads, in complying with it, 
the purchase of some road machinery for the purpose of im- 
proving secondary roads would be a proper expenditure by 
the county. 1939-40 Op. Att'y Gen. No. 39-3088. 


6-11-7. Short title. 


Funds may be used to maintain central office for 
three grazing districts. — Whereas a central office for 
three grazing districts would help materially in further- 


"ing the objectives of this section, a portion of the moneys 


in the farm and range improvement fund may legally be 
used in maintaining such a district grazing office. 1945-46 
Op. Att'y Gen, No. 46-4930. 

Responsibility for the administration of the mon- 
eys rests squarely upon the county commissioners. 
— State and federal officials connected with the class 
of work mentioned in this section may outline and rec- 
ommend procedure for the county commissioners, but it 
rests within the sound discretion of the latter whether 
they should follow such program. The only limitation on 
the commissioners is that the money must be expended 
in carrying out one or more of the purposes mentioned in 
this section. 1939-40 Op. Att'y Gen. No. 40-3446, ~ 

‘President of New Mexico state university can- 
not refuse approval of vouchers for, proper use of 
money. — Since no moneys can be paid by the county 
treasurer from the fund established by this section, ex- 
cept on vouchers approved by the president of New Mexico 
state university, or by some person selected by him in writ- 
ing, and since the responsibility for the administration of 
the fund is left to the county commissioners, it is clear that 
the legislature contemplated that said president would act 
in the capacity of an auditing official for the fund. But so 
long as the money is expended in the conservation of soil 
and water, the control of rodents and predatory animals, 
the extermination of poisonous and noxious weeds or the 
construction and maintenance of secondary highways, said 
president or his representative cannot refuse approval of 
vouchers listing the items and purposes of the proposed 
expenditure in detail. 1939-40 Op. Att'y Gen. No. 40-3446, 


This act [6-11-7 through 6-11-9 NMSA 1978] may be cited as the "Public Works Grant-in-Aid Act." 


History: Laws 1979, ch. 807, § 1. 


6-11-8. Public works grant-in-aid fund. 


There is created in the state treasury the "public works grant-in-aid fund." 


History: Laws 1979, ch. 807, § 2. 


6-11-9, Administration; limitations. 


A. The secretary of the department of finance and administration shall administer the public 
works grant-in-aid fund and shall process all applications for grants from that fund. Grants may 
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be made from the fund for the purpose of meeting the state matching requirement in public works 
projects in accordance with the provisions of Section 304, Title 3 of the federal Public Works and 
Economic Development Act of 1965, as amended. 

B. The commerce and industry department shall develop standards and criteria for awarding 
grants for public works projects for the approval of the governor. Incorporated municipalities or 
counties sponsoring projects of unincorporated communities, including, but not limited to, Indian 
communities, shall be entitled to receive funds from the public works grant-in-aid fund. Projects 
proposed must be in accordance with the provisions of the federal Public Works and Economic 
Development Act of 1965, as amended. All terminology contained in that act relating to nonprofit 
organizations shall be disregarded as such entities are not eligible for state financial assistance. 


History: Laws 1979, ch. 307, § 3; 1983, ch. 296, § 22. ANNOTATIONS 
Cross references, — For public works contract 
13-4-1 NMSA 1978 et seq. P pal. tne ew, Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 


For Section 304, Title 3 of the federal Public Works and Jur, 2d Public Works and Contracts §§ 2, 3. 
Economic Development Act of 1965, see 42 U.S.C. § 3153. 
For the act generally, see 42 U.S.C. § 3121 et seq. 


ARTICLE 12 
State Indebtedness 

Sec. Sec. 
6-12-1, Borrowing or investing permanent funds to pay 6-12-10. Validity. 

interest on state bonds. 6-12-11. Exchange for bonds to be refunded; sale; disposi- 
6-12-2. Certificates of indebtedness and interest; trea- tion of proceeds. 

surer may borrow to pay. 6-12-12. Irrepealable contract; irregularities and defects 
6-12-3,. Repealed, waived; tax exemption. 
6-12-4. Public sale of securities. 6-12-13. Tax levy for payment; continuance of levies for 
6-12-5, Application of act. bonds to be refunded; anppcatign of re- 
6-12-6. State refunding bonds; authorized; purpose. ceipts. 
6-12-7. Refunding bond issuance; procedure. 6-12-14. Bonds surrendered for refunding; eateiers de- 
6-12-8. Refunding bonds; formal requisites; registration. struction. 
6-12-9, Manner of payment of principal and interest; ma- 6-12-15. State bond guarantee fund; creation; purposes, 

turity in annual installment; schedule of 


maturities, 


6-12-1. [Borrowing or investing permanent funds to pay interest on 
state bonds.| 


The state treasurer is authorized by this article [6-12-1, 6-12-2 NMSA 1978] in order to provide 
for the prompt payment of interest on the bonded indebtedness of the state, to borrow money upon 
the best terms possible, but at a rate of interest not to exceed six percent, and for the shortest prac- 
ticable time, in quantity sufficient to pay any interest as it accrues, whenever the money in the state 
treasury, applicable to such payment is insufficient to meet interest coupons as they mature, unless 
there should be in any one or more of the funds in which are placed the proceeds of the administra- 
tion of public lands donated to the territory or state of New Mexico by congress, money which is 
not needed for immediate use for the purposes for which such lands were donated and which is to 
be invested in accordance with the requirements of the acts of congress and of the constitution, or 
funds in the permanent school fund, in which case the state treasurer may invest so much of such 
fund, or funds, as may be necessary for the purpose of meeting the interest-bearing obligations, in 
an interest-bearing obligation to be executed by him, the interest thereon to run until both princi- 
pal and interest can be paid back to the fund or funds from which it may have been borrowed. 


History: Laws 1913, ch. 45, § 1; Code 1915, § 4582; Compiler's notes, — The term "this article," referred to 
C.S. 1929, § 109-302; 1941 Comp., § 7-501; 1953 Comp., near the beginning of this section, appears in Code 1915, 
§ 11-5-1. § 4582, and refers to Article III of Chapter XCI of that code. 

Bracketed material. — The bracketed material was That article consisted of §§ 4581 and 4582, which are pres- 
inserted by the compiler and is not part of the law. ently compiled as 6-12-1 and 6-12-2 NMSA 1978. 
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Cross references. — For destruction of documentary 
evidence of extinguished debt, see 6-10-62 NMSA 1978. 
~ For the Short-Term Cash Management Act, see Chap- 
ter 6, Article 12A NMSA 1978. 


This is a debt of the state assumed in N.M. Const., art. IX, 
§ 1, 1912-13 Op, Att'y Gen. No. 13-1095. 

Transfer may be made from one fund to another 
to méet interest on state debts. 1914 Op. Att'y Gen. No. 14- 


1367. 

Am, Jur, 2d, A.L.R. and CS, references, — 64 Am. 
Jur, 2d Public Securities and Obligations § 375. 

81A C.J.S. States §§ 218, 214, 261. 


ANNOTATIONS 


. Authority to borrow. — The state treasurer is autho- 
rized by this act (article) to borrow money for the payment 
of interest on bonds for the benefit of a territorial county. 


6-12-2, Certificates of indebtedness and interest; treasurer may 
borrow to pay. 


Whenever the money in the funds is insufficient to meet the outstanding certificates of indebt- 
edness and interest coupons as they mature, it shall be the duty of the state treasurer to borrow 
temporarily a sufficient sum to make such payment, and for such purposes the said treasurer is 
hereby authorized and empowered to make and negotiate the necessary loan on the best terms 
obtainable, at a rate of interest not to exceed six per centum per annum; provided, that any sur- 
plus money in the interest on deposits fund and any surplus of any other fund on hand not oth- 
erwise appropriated shall be first used to pay said deficit before borrowing money to make such 
payments. The secretary of finance and administration shall countersign any and all necessary 
papers for the negotiation of such loan, and charge the proceeds to the treasurer, and the trea- 
surer shall redeem such paper out of the interest fund whenever there shall be money in such 
fund available. 


History: Laws 1918, ch. 83, § 1; Code 1915, § 4581; 
C.S. 1929, § 109-301; 1941 Comp., § 7-502; 1953 Comp., 
§ 11-5-2; Laws 1977, ch. 247, § 133. 

Compiler's notes, — This section was a proviso to § 1 
of the 1913 Appropriation Act, and the reference to "the 
funds" in the first clause evidently referred to the appro- 
priation for payment of interest on the bonded indebted- 
ness and for interest and principal on certificates of in- 
debtedness for 1909 and 1912 which preceded it. 


6-12-3. Repealed. 


Repeals. — Laws 2004, ch. 73, § 1 repealed 6-12-3 
NMSA 1978, as enacted by Laws 1941, ch. 172, § 1, re- 
lating to bonds, debentures and certificates of indebted- 
ness authorized in 1941 and investment of the state's 


6-12-4. [Public sale of securities: ] 


ANNOTATIONS 


Authority to pay interest on county bonds. — The 
state treasurer is authorized to pay interest on Grant 
county bonds, as a part of the state indebtedness under 


- this section, 1912-13 Op, Att'y Gen. No, 13-1014. 


Am. Jur, 2d, A.L.R. and C.J.S, referansa. — 81A 
C.d.S, States §§ 213, 214; 261. 


permanent funds, effective May 19, 2004. For provisions 
of former section, see the 2003 NMSA 1978 on NMOne 
Source.com. 


Such bonds, debentures and certificates shall, notwithstanding the provisions of any other 
law, bear the lowest, rates of interest obtainable but not exceeding four percent per annum, 
and shall be sold for not less than par and accrued.interest; and if sold to persons) other than 
the state treasurer shall be sold for cash and only to the bidder or bidders offering the highest 
price, not,less than par and accrued interest, or offering to purchase the same at par and ac- 
crued interest, or offering to purchase said debentures at par and accrued interest at the lowest 
rate of interest, and only after advertising the time and place of sale by notice published for,two 
consecutive weeks in one newspaper published in the city of Santa Fe, New Mexico, and one 
newspaper published in the city of New York, the first publication to be not less than fifteen days 
prior to the date of sale. 


History: 1941 Comp., § 7-504, enacted by Laws 
1941, ch. 172, § 2; 1953 Comp., § 11-5-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. > 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 202 to 203, 
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6-12-5. [Application of act.] 


The provisions of this act [6-12-4, 6-12-5 NMSA 1978] shall be applicable to the bonds, deben- 
tures or certificates of indebtedness which have been or may be authorized by the fifteenth legis- 
lature to be issued by the state of New Mexico, the New Mexico insane asylum [Las Vegas medical 
center], the 1941 compilation commission, the state office building commission of New Mexico, the 
New Mexico normal university [New Mexico highlands university] and other state institutions. 


History: 1941 Comp., § 7-505, enacted by Laws 
1941, ch. 172, § 3; 1953 Comp., § 11-5-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. An 
amendment to N.M. Const., article XIV § 1, adopted Sep- 
tember 20, 1955, changed the name of the New Mexico 
insane asylum to the New Mexico state hospital. The New 
Mexico state hospital is now known as the Las Vegas med- 
ical center. See 23-1-13 NMSA 1978. 


The state school formerly known ‘as the New Mexico 
normal university is now the New Mexico highlands uni- 
versity. See N.M. Const., art. XII, § 11. As to bonds, deben- 
tures or certificates of indebtedness of the university, see 
§§ 21-3-13 to 21-38-28 NMSA 1978. 

Compiler's notes. — The state office building commis- 
sion was created by Laws 1941, ch. 62, § 3 (compiled as 


-’ 6-216, 1941 Comp.). That act was ruled unconstitutional 


in State Office Bldg. Comm'n v. Trujillo, 1941-NMSC-051, 


46 N.M. 29, 120 P.2d 434. 


6-12-6. State refunding bonds; authorized; purpose. 


The state treasurer may, with the approval of the state board of finance, issue bonds in such 
form as the state treasurer shall determine to be designated refunding bonds for the purpose of re- 
funding any of the bonded indebtedness of the state now existing or hereafter created which has or 
may hereafter become due and payable at the option of the state or by consent of the bondholders 
or by any lawful means and for the payment or Favempyos of which.there are insufficient funds 
available:in the state treasury. 


. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Securities and Obligations § 38. 
81A C.J.S. States § 259. 


History: Laws 1935, ch. 4, § 1; 1941 Comp., § 7-506; 
1953 Comp., § 11-5-6; Laws 1983, ch. 265, § 23. 


6-12-7. Refunding bond issuance; procedure. 


Whenever the state treasurer deems it expedient to issue refunding bonds under the provisions 
of Sections 6-12-6 through 6-12-14 NMSA 1978, he shall present to the state board of finance in 
writing a statement of the outstanding bonds proposed to the [be] refunded, setting out in full and 
in detail in the statement all data and information necessary to a full and clear understanding of 
the proposal to refund, whereupon the state board of finance if it considers the proposal tobe in 
the best interest of the state and elects to act favorably upon it shall adopt a resolution which shall 
be recorded in its permanent records, which resolution shall set out the facts making the issuance 
of the refunding bonds necessary or advisable, the determination of the necessity or advisability 
by the board and the amount of the refunding bonds which it is deemed necessary and advisable to 
issue. The resolution shall fix the rate of interest on the refunding bonds, the dates of the refund- 
ing bonds, the denomination or denominations thereof, the maturity dates which shall not be more 
than twenty years from the date of the refunding bonds, the place or places of payment within or 
without the state of both principal. and interest and shall further set out in full the form of the 
refunding bonds and coupons, if any; provided that where bonds are issued to refund existing and 
outstanding bonds which may be redeemed prior to their maturity, as set out in the bonds to be 
refunded, the date of maturity of those refunding bonds shall not extend beyond the date of final 
maturity of the bonds to be so refunded. 

In the event bonds which may be redeemed prior to their tat rie are to be called for refund- 
ing prior to their maturity date, the state treasurer shall call the bonds for payment on the dates, 
under the conditions and in the manner provided in the bonds. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1985, ch. 4, § 2; 1941 Comp., § 7-507; 
1958 Comp., § 11-5-7; Laws 1983, ch. 265, § 24. 
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6-12-8. Refunding bonds; formal requisites; registration. 


All refunding bonds issued under Sections 6-12-6 through 6-12-14 NMSA 1978 shall recite the 
title of the act under which they are issued, shall, except for bonds issued in book entry or similar 
form without the delivery of physical securities, be executed in the name of the state, signed by the 
governor, attested by the secretary of state under the seal of the state and countersigned by the 
state treasurer and shall be registered by the state auditor or,other authorized registrar in a book 
or other record to be kept by the state auditor or such other authorized registrar for that purpose, 
which book. or other record shall state the date, number, amount and maturity of each bond. The 
interest accruing on the refunding bonds shall be payable semiannually and may be evidenced by 
semiannual interest coupons attached, bearing the facsimile signature of the state treasurer in of- 
fice at the time the bonds and coupons are prepared and ordered to be engraved or lithographed 
and, when so executed, such coupons, if any, shall be the binding obligation of the state according to 
their import. The refunding bonds may also be in registered or other form as provided in the Sup- 
plemental Public Securities Act [6-14-8 NMSA 1978], as hereinafter amended and supplemented. 


History: Laws 1935, ch. 4, § 3; 1941 Comp., § 7-508; Cross references. — For facsimile signatures of public 
1953 Comp., § 11-5-8; Laws 1983, ch. 265, § 25. / officials, see 6-9-1 NMSA 1978 et seq. 


6-12-9. [Manner of payment of principal and interest; maturity in 
annual installment; schedule of maturities.] 


Both principal and interest of said bond[s] shall be payable in lawful money of the United States, 
at the office of the state treasurer, or at such other place as may be designated in said bonds and in 
the coupons attached thereto, at the option of the holder. The principal of said bonds shall be made 
to mature in annual installments, to begin not later than two years from the date of said bonds. 

The state board of finance shall, by resolution duly adopted, fix the schedule of maturities of 
principal to the end that total annual principal and interest requirements shall be approximately 
equal in each year when any of the said bonds mature, except that the total requirement for prin- 
cipal and interest in the last year in which any of said bonds mature, may exceed the average of 
the annual requirements for principal and interest in prior years during which bonds mature, by 
not exceeding twenty-five percent. 


History: Laws 1935, ch. 4, § 4; 1941 Comp. 9 5 7-509; Bracketed material. — The bracketed material was 
1953 Comp., § 11-5-9. inserted by the compiler and is not part of the law. 


6-12-10. [Validity.] 


The said bonds signed, countersigned, endorsed and sealed as provided in this act [6-12-6 to 6- 
12-14 NMSA 1978], and coupons thereto attached, when sold, shall constitute a valid and binding 
obligation upon the state of New Mexico, although the sale thereof be made at a date or dates after 
the persons so signing, countersigning and endorsing same shall have ceased to be the incumbents 
of their respective offices. 


History: Laws 1935, ch, 4, § ‘Bs 1941 Comp., & 7-510; ~~ Bracketed material. — The bracketed material was 
1953 Comp., § 11-5-10. inserted “ the compiler and is not hi of the law. 


6-12-11. [Exchange for bonds to be refunded; sale; disposition of 
proceeds. | 


All such refunding bonds may be exchanged dollar for dollar for the bonds to be refunded, or 
they may be sold as directed by the state board of finance, and the proceeds thereof shall be ap- 
plied only to the purpose for which said refunding bonds were issued. When refunding bonds are 
sold the proceeds shall be deposited in the proper sinking fund, and the state treasurer shall im- 
mediately transfer the same to the bank in the city of New York, state of New York, designated as 
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paying agent of the issue maturing:or called for redemption prior to maturity, to be held by such 
bank and to be applied solely to the payment of the principal of and matured interest upon the 
bonds maturing or called'for payment prior to maturity; provided, that any such funds remaining 
in the bank in the city of New York, state of New York, named as paying agent, at the expiration of 
two years from the date fixed by the call as date of payment of said bonds shall be returned to the 
state treasurer and by him held in a special fund for such purposes. 


History: Laws 1935, ch. 4, § 6; 1941 Comp., § 7-511; Bracketed material. — The bracketed material was 
1953 Boe § 11-5-11, inserted by the compiler and is not partof the be 


6-12-12. [Irrepealable contract; irregularities and itan Wetveds tax 
exemption. | 


The provisions of this act [6-12-6 to 6-12-14 NMSA. 1978] shall. constitute,an.irrepealable con- 
tract with the holders of any of the bonds and coupons issued pursuant to this act, for the faith- 
ful performance of which the full faith and credit of the state of New Mexico is hereby pledged. 
The bonds issued under this act and the coupons thereto attached shall have all the qualities 
of negotiable paper under the Uniform Commercial Code [Chapter 55 NMSA 1978], except that 
bonds, with attached coupons, issued prior to the passage of that code shall have the qualities of 
negotiable paper under the existing law at the time of issue. Bonds issued under this act and the 
attached coupons shall not be invalid for any irregularity. or defect in the proceedings for the issue 
and sale thereof, and shall be incontestable in the hands of bona fide purchasers or holders thereof 
for value. All bonds issued under the provisions of this act shall be exempt from taxation. 


History: Laws 1935, ch. 4, § 7; 1941 Comp., § 74512; Bracketed. material. — The bracketed material was 
1953 Comp., § 11-5-12; Laws 1961, ch. 96, § 11-102, inserted by the compiler and is not part of the law. 


6-12-13. [Tax levy for payment; continuance of levies for bonds to be 
refunded; application of receipts.] 


To provide for the payment of the interest and principal of any bonds issued pursuant to the 
provisions of this act [6-12- 6 to 6-12-14 NMSA 1978], the state tax commission [property tax divi- 
sion of the taxation and revenue department] is hereby authorized and directed during each year 
any of said bonds shall be outstanding to levy on all property in the:state of New Mexico which is 
subject to taxation for state purposes, an annual ad valorem tax sufficient to produce an amount 
equal to the interest and principal requirements of that year, to be levied, assessed and collected 
at the same times and in the same manner that other taxes for state purposes are levied, assessed 
and collected, and provided that the provisions contained in any statute authorizing the issuance 
of bonds which are refunded by the issuance of bonds under this act and which direct the levy 
of taxes on any particular property or in any particular manner for the payment of the bonds so 
refunded, shall not be repealed by the provisions of this act, and any refunding bonds issued to 
refund such bonds shall be payable from taxes to be levied, assessed and collected in the manner 
above set forth, in addition to which any other taxes now pledged for the payment of outstanding 
bonds to be refunded hereunder, shall continue to be pledged for the payment of the refunding 
bonds authorized to be issued by this act, in the manner provided in the statutes authorizing the 
issuance of the bonds refunded, and provided further, that the refunding bonds issued under the 
provisions of this act shall in any event be obligations for the payment of which the full faith and 
credit of the state of New Mexico are pledged. 


History: Laws 1935, ch. 4, § 8; 1941 Comp., § 7-513; ~ and Laws 1973; ch. 258, § 3, transferred the functions of 
1953 Comp,, § 11-5-13. the property appraisal department to the property tax 

Bracketed, material. — The bracketed material was department, However, Laws 1977, ch. 249, § 5, abolished 
inserted by the compiler and is not part of the law. Laws the property tax department, and Laws 1977, ch. 249, § 4, 
1970, ch: 31, § 3 (repealed by Laws 1974, ch. 92, § 34) established the property tax division of the taxation and 
transferred the authority, powers and duties of the state revenue department. See 7-2-2 and 9-11-4 NMSA 1978.) 


tax commission to the property appraisal department, 
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6-12-14. [Bonds surrendered for refunding; entries; destruction. ] 


Upon the surrender of any bonds refunded under the provisions of this act [6-12-6 to 6-12-14 
NMSA 1978], there shall be entered on the records of the state auditor the fact of such surrender 
and the number, amount, date and character of the bonds so surrendered; and such bonds shall be 
destroyed by the state board of finance and the fact of such destruction shall be likewise entered 
on such record. 


History: Laws 1935, ch. 4, § 9; 1941 Comp, § 7-514; hereinbefore specified, and the bonds destroyed by the 


1953 Comp,, § 11-5-14. state finance board (state board of finance) as herein pro- 
Bracketed material. — The bracketed material was vided, the fact of such destruction being entered in the 
inserted by the compiler and is not part of the law. records of the board of finanee, 1953-54 Op. Att'y Gen; 
' No. 53-5780. 
ANNOTATIONS , 


Refunded or redeemed bonds in agency's posses- 
sion should be surrendered to the state auditor as 


6-12-15. State bond guarantee fund; creation; purposes. . 


A. There is created within the state treasury the "state bond guarantee fund". The fund is 
established as an additional source for payments of principal and interest due on state general 
obligation indebtedness already incurred or incurred in the future or for payments of any other 
obligations arising in connection with that indebtedness. The fund shall’be drawn upon only in 
the event ad valorem taxes or other revenues of the state available for the described payments are 
either insufficient or are not received by the state at the time due or anticipated. 

B. If it is determined by the department of finance and administration or the state treasurer 
that there are insufficient ad valorem taxes or other state revenues to meet a payment of principal 
or interest due on state general obligation indebtedness or to meet any other obligation arising in 
connection with that indebtedness lawfully payable from ad valorem taxes, or that the receipt of 
ad valorem taxes or other revenues to be used to make any such payment will be delayed and not 
be available to make the payment when due, the department of finance and administration or the 
state treasurer may request the state board of finance to direct a temporary transfer of a sufficient 
amount of money from the general fund operating reserve, or any other available fund in the state 
treasury in which there may bea surplus over current requirements, to the state bond guarantee 
fund so that the payment becoming due may be made and a default avoided. If such a transfer 
is directed by the state board of finance, the state treasurer shall use the amount transferred to 
the state bond guarantee fund to make the payment. The amount transferred to the state bond 
guarantee fund shall be repaid to the fund from which transferred from ad valorem taxes or other 
revenues of the state that are available for the repayment and which are not otherwise required 
for subsequent payments of state general obligation indebtedness. 

' C. Nothing in this section prevents the application of any other funds of the state available for 
that purpose to the payment of general obligation indebtedness of the state or other obligations 
arising in connection with that indebtedness. : 


History: Laws 1989, ch. 124, § 1. 
APPENDIX A TO ARTICLE 12 


Appendix A to Article 12. General Obligation Bonds 


The following laws have authorized the issuance of general obligation bonds in the Aperaned 
amounts for the specified purposes. 

Laws 1953, ch. 159: $4,500,000, state building and state institution bonds for Seat NCHE im- 
proving, and equipping buildings ae the state, state agencies, state departments and state institu- 
tions, not including political subdivisions. 
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Laws 1959, ch. 315: $8,000,000, state educational institution bonds for erecting, constructing 
and equipping buildings of certain state educational institutions and the purchase of land for 
those institutions. 

Laws 1963, ch. 228: $8,000,000, state educational institution bonds for erecting, constructing, 
purchasing; and equipping buildings, land, ig utility facilities for certain state educational insti- 
tutions. 

Laws 1965, ch. 238: $6, 000, 000 in 1967, $8, 000,000 in 1969, $9,500,000 in 1971, $9,000, 000 i in » 
1973, and $10, 000,000 in 1975, state educational institution bonds for erecting, constructing, pur- 
chasing, and equipping buildings, land, and utility facilities of the state educational institutions. 

Laws 1972, ch. 18: $2,000,000 in 1978, $2,000,000 in 1974; $2,000,000 in 1975, $2,000,000 in 
1976, and $2,000,000 in 1977, state educational institution library bonds for providing funds for 
capital expenditures of the libraries at state educational institutions. 

Laws 1984 (S.S.), ch. 6: $64,000,000, educational bonds for capital expenditures at certain state 
educational institutions and certain post-secondary and public schools. 

Laws 1988 (S.S.), ch. 2: capital projects general obligation bonds, $50,550,000 for educational 
capital improvement and acquisition, $425,000 for land acquisition to the energy, minerals and 
natural resources department, $1,155,000 for senior citizens' facilities, and $1,525,000 for pur- 
chase of books and audio-visual materials for public libraries. 

Laws 1990, ch, 133: capital projects general obligation bonds, $45,720,000 for state public edu- 
cational capital improvements and acquisitions, $625,000 for land acquisition and planning for a 
new state library, $775,000 for acquisition and improvement of an additional building for the New 
Mexico museum of natural history, $225,000 for acquisition of unique and ecologically significant 
habitat lands for rare or endangered species, $275,000 for expansion of the convention center at 
Red Rock state park, and $1,925,000 for senior citizens' facilities. 

Laws 1992, ch. 103: capital projects general obligation bonds, $2,841,700 for senior citizens' 
facilities, $76,923,700 for state public educational capital improvements, $2,050,000 for hard- 
ware, software and equipment for statewide automation of the district and magistrate courts, 
$1,550,000 to purchase and renovate a building for the New Mexico museum of natural history 
and to purchase books and audio-visual material for public libraries, $825,000 for health facility 
improvements and acquisition, $3,050,000 for water rights capital improvements and acquisi- 
tion in the Pecos river basin, $2,050,000 for construction and modification of wastewater facili- 
ties, $1,550,000 for rehabilitation of state parks, and $1,550,000 for state fair renovation and 
improvements. . 

Laws 1994, ch. 142: capital projects general obligation bonds, $3,704,732 for senior citizens' 
facility improvements, $61,251,200 for state public educational improvements and acquisitions, 
$2,530,000 for public library acquisitions, and $730,000 for hospital equipment acquisition. 

Laws 1996, ch. 6, § 3, as amended by Laws 2008, ch. 306, § 8; $1,000,000, for the purpose of fi- 
nancing information and communication equipment, including computer hardware and software, 
for the department of insurance. 

Laws 1996, ch. 13: capital nrpiecta general obligation bonds, $2, 544,105 to the state agency 
on aging for senior citizen facility construction, equipment and improvements, $58,861,337 for 
public educational capital improvements and acquisitions, $915,105 for state fairgrounds reno- 
vations and improvements, .$5,025,000. for juvenile correctional and rehabilitative facilities, and 
$1,015,105 for land acquisition for Petroglyph national monument. 

Laws 1998, ch. 87: capital projects general obligation bonds, $6,180,100 to the state agency 
on aging for senior citizen facility improvements, $72,857,000 for public educational capital im- 
provements and acquisitions, $600,000 to the energy, minerals and natural resources department, 
for ecologically significant land acquisition, $1,000,000 to the office of cultural affairs for the El 
Camino Real international heritage center, and $2,225,000 for the state's radio communications 
system upgrade. 

Laws 2000 (2nd §.S.), ch. 21: $5,669, 967 to the state agency on aging for senior citizen facility 
improvements and acquisitions, $58,100,000 for state public educational capital improvements 
and acquisitions, and $23,144,000 for state facilities and equipment. 

Laws 2002, ch. 93: $10,703,668 to the state agency on aging for senior citizen facility improve- 
ments and acquisitions, $93,177,707 for state public educational capital improvements and 
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acquisitions, $15,980,000 to the office of cultural affairs for public library acquisitions, $6,500,000 
for state facilities improvement and equipment, and $13,011,000 to the office of the state me 
for water projects. 

Laws 2004, ch. 117: $6,063,000 to make capital expenditures for certain senior cHkiBen facility 
improvements and construction projects; $94,892,000. to make capital expenditures for certain 
higher educational capital improvements; $16,315,000 to make capital expenditures for public 
. library acquisitions; and $5,100,000 kindergarten classroom construction and renovation bonds to 
make capital expenditures for certain construction and renovation projects. ie i 


APPENDIX B TO ARTICLE 12 


Sppentis B to Article 12. Revenue Bonds 


The following laws have authorized the issuance of revenue bonds for beige other than state 
institutions or state roads and highways in the specified amounts for the specified purposes. " 

Laws 1929, ch, 4: in amounts to be determined, debentures for reimbursement of Grant, Luna, 
Hidalgo, and Santa Fe counties and Silver City of principal and interest on bonds issued by those 
localities. 

Laws 1941, ch. 7: $750,000, certificates of indebtedness to provide for cooperation with the fed- 
eral government in matters relating to national defense involving the state. 

- Laws 1961, ch. 127: $1,250,000, voting machine bonds for the voting machine finance fund. 

Laws 1964'(1st'S.S.), ch. 10 (as amended by Laws 1967, ch. 142, § 1): $550,000, motor boat 
fuel revenue bonds for construction, improvement, and furnishing of boating and related facili- 
ties. 

Laws 1964 (1st S.S.), ch. 18 (as amended by Laws 1968, ch. 47, §§ 1-4 and by Laws 1976 (S.S.), ch. 
52): $2,000,000, game and fish bonds for fish hatcheries and rearing facilities, habitat settee! 
development and improvement projects and other similar capital outlay projects. 

Laws 1964 (1st S.S.), ch: 20:'$800,000, debentures for acquiring, constructing, improving, fur- 
nishing, and improving buildings and land for use by the Supreme Court, other state courts, the 
administrative office of the courts, Supreme Court law library, and department of justice. 

Laws 1965, ch. 280: in amounts to be determined, state park and recreation pone for ey Se 
ing, operating, and maintaining state parks. 

Laws 1993, ch. 367, § 73, as amended by Laws 1994, ch. 91: $3,500,000, finance authority rev- 
enue bonds for a new building for the Workers' Compensation Administration. 

Laws 1995, ch. 214, § 2: $50,000,000 to the department of corrections for purposes specified in 
Paragraphs (1) and (2) of Subsection B of 33-1-17 NMSA 1978. 

Laws 1996, ch. 41, § 9: $8, 500,000, finance authority revenue bonds oy pasting court hee 
tion systems. 

Laws 1996, ch. 52, § 3: $25,000,000, finance authority revenue bonds for the wastewater facility 
construction loan fund, the rural infrastructure tevolving loan fund, ae the solid waste Hgts 
grant fund. 

Laws 1997, ch. 125: authorizing the issuance of New Mexico Pitisitiod Authority revenue bonds 
for financing the taxation and revenue SO eae management apres project, ay to ‘exceed 
$33,709,800. 

Laws 1997, ch. 178, § 1: one time revenue Winds for repairing, remodeling, donbRabenty and 
equipping the New Mexico state pes and for relocation-associated ee in _ state 
capitol of $10,155,000. 

Laws 1999, ‘ch. 180, § 1: amending Laws 1996, ch. 41, § 9 to provide after July 1, 1999, an ad 
ditional amount not ebaeaiig $3,500,000 for the purpose of financing court automation systems, 
including acquisition, development and installation of computer oS and software, for the 
administrative office of the courts. 

Laws 1999;'ch. 192, § 1: amending Laws 1997, ch. 125, § 12 by additionally authorizing the New 
Mexico finance authority to make an interim cash loan in an amount not to exceed $5,000,000 to 
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the taxation and revenue department to implement the taxation and revenue information man- 
agement systems project. 

Laws 2000, ch. 25, § 3: not to exceed $5,000,000 for the water and wastewater project. 

Laws 2000, ch. 79, § 2: not to exceed $2,500,000 for planning, designing, acquiring, constructing, 
equipping, and furnishing and administration building for the retire health care authority. 

Laws 2001, ch. 95, § 3 amends Laws 2000, ch. 5, § 2: $11,400,000 to design, construct, furnish, 
and equip a parking facility adjacent to the Bernalillo county metropolitan court building. 

Laws 2001, ch. 166, § 2: not to exceed $75,000,000 for the aquisition of properties to be used 
as state office buildings in Santa Fe county. Laws 2004, ch. 123, § 7, effective May 19, 2004, 
amends Laws 2001, ch. 166, § 2 effective May 19, 2004, to add Subsection B appropriating 
$250,000 to the legislative council service for supporting the work of the capitol bulldinge plan- 
ning commission. 

Laws 2002, ch. 26, § 3: not to attiaed $1,000,000 for the water and wastewater MtaliBing fund. 

Laws 2003, ch. 341, § 3: not to exceed sixty million dollars ($60,000,000) for the purpose of 
designing, constructing, equipping and furnishing additions and improvements to the university 
of New Mexico hospital and the cancer research and treatment center at the university of New 
Mexico health sciences center. 

Laws 20038, ch. 372, § 1: not to exceed not to exceed five million seven hundred sixty thousand 
dollars ($5, 760 ,000) to issue and sell state museum tax revenue bonds in sot na ee with the 
State Building Bonding Act. 

Laws 2005, ch. 319, § 1, effective April 7, 2005, amends Laws 2003, ch. 341, § 3 to tia iss the 
term of the revenue bonds in Subsection A from fifteen years to twenty years; adds Subsection B to 
provide that the New Mexico finance authority may issue supplemental revenue bonds for a term 
not exceeding twenty years in an amount not exceeding $15,000,000 to design, construct, equip 
and furnish additions and improvements to the university of New Mexico hospital and cancer re- 
search and treatment center; and provides in Subsection G that the cigarette tax laws shall not-be 
changed to reduce debt coverage for any outstanding bonds. 

Laws 2005, ch. 320, § 7, effective June 17, 2005, amends Laws 2003, ch. 341, § 4 to provide in 
Subsection A that the finance authority may issue and sell revenue bonds for land acquisition and 
the planning, designing, construction and equipping and improving department of health facili- 
ties; to provide in Subsection F that the cigarette tax laws shall not be changed to reduce debt 
coverage for any outstanding bonds; and to add subsection H to provide that the finance authority 
may purchase revenue bonds issued pursuant to this section with money in the puke project re- 
volving fund pursuant to the provisions of Section 6-21-6 NMSA 1978. 

Laws 2005, ch. 320, § 8, effective June 17, 2005, provides that pursuant to coe 2003, ch. 341, 
§ 4, as amended by Laws 2005, ch. 320, § 7, the New Mexico finance authority may issue and sell 
revenue bonds in an amount not to exceed $39,000,000 plus an amount equal to the cost of issu- 
ing the revenue bonds to be allocated as follows: $10,300,000 for improvements at the southern 
New Mexico rehabilitation center, $11,000,000 for improvements at the Las Vegas medical center, 
$4,000,000 for improvements at Fort Bayard medical center, and $13,700,000 for use by the prop- 
erty control division of the general services department for land acquisition and the planning, 
designing, construction and equipping of a state laboratory facility in Bernalillo county for use by 
the department of health. 

Laws 2006, ch. 67, § 1, effective March 6, 2006, amends Laws 2005, ch. 320, § 8 to change "im- 
provements" to "capitol outlay projects" in Subsections A, B and C, and to change "Las Vegas medi- 
cal center" to "New Mexico behavioral health institute at Las Vegas" in Subsection B. 

Laws 2006, ch. 89, §1, effective May 17, 2006, authorizes the New Mexico finance authority to 
issue and sell revenue bonds for the purpose of designing, constructing, equipping and furnishing 
additions and improvements to a regional cancer treatment center at the Gila regional medical 
center in Grant county and subsequently rural cancer treatment facilities in class B counties. 

Laws 2007, ch. 64, § 4, effective March 29, 2007, appropriates $600,000 of the state office build- 
ing tax revenue bonds to the legislative council service for funding the capitol buildings planning 
commission master plan process. 


129 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-12A-1 PUBLIC FINANCES} 6-12A-4 


ARTICLE 12A 


Short-Term Cash Management 


Sec. ified Sec. 
6-12A-1, Short title. 6-12A-9, seniidivasllers notes; legal investment; tax, ex- 
6-12A-2. Purpose. " emption. 
6-12A-3. Definitions. : my 6-12A-10. Expenses. 
6-12A-4. State treasurer certification. 6-12A-11. State treasurer; duty’ to eee payments and 
6-12A-5. Anticipation notes; authorization; state board of keep records. 
finance approval. | 6-12A-12. Authority for issuance. 
6-12A-6. Source of repayment. 6-12A-13. Action to compel performance of officers. — 
6-12A-7. Anticipation notes debt service fund created. 6-12A-14. ‘ Anticipation notes exempt from taxation. 
6-12A-8, Proceeds from anticipation notes; anticipation 6-12A-15. Anticipation notes not a general obligation of 
notes fund created; investment. ’ the state. 


6-12A-1. Short title. 


This act [Chapter 6, Article 12A NMSA 1978] may be ted as the "Short- Term Cash Manacht 
ment Act". 


History: Laws 1997, ch. 111, § 1. For state indebtedness. generally, see Chapter 6, Article 


Cross references. — For creation of general fund, see 12 NMSA 1978, 
6-4-2 NMSA 1978. For institutional bonds, see Chapter 6, Article 13 NMSA 
1978. 


6-12A-2. Purpose. 


The purpose of the Short-Term Cash Management Act is to ensure an orderly and uninterrupted 
flow of money to the general fund by anticipating the receipt of taxes and other state revenues into 
the general fund and authorizing the state treasurer to issue short- term notes payable from those 
anticipated receipts. 


ya 


History: Laws 1997, ch: 111, § 2. 


6-12A-3. Definitions. 


As used in the Short- Term Cash Management Act: 

A. "anticipated revenue" means tax receipts and other state revenues that are to be credited 
by law to the general fund; 

B. "anticipation notes" means state of New Mexico tax and revenue anticipation notes; and | 

C. "general fund" means the fund created in Section 6- 4-2 NMSA 1978 to which the state trea- 
surer credits all revenue not otherwise allocated by law. 


History: Laws 1997, ch. 111, § 3. 


6-12A-4. State treasurer certification. 


Whenever the state treasurer deems it necessary to issue anticipation notes pursuant to the 
Short-Term Cash Management Act, the state treasurer shall certify that: 

A. the issuance of anticipation notes is necessary to regulate cash flow i in the general ath 

B. the issuance of anticipation notes will not have an adverse impact on the general fund; 

C, the issuance of anticipation notes is in the best interest of the state; 

D. the amount of anticipation notes proposed for issuance is reasonable under exiatingsand 
anticipated market conditions and complies with the requirements of the Internal Revenue Code 
of 1986, as amended, to the extent applicable; and 
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6-12A-5. SHORT-TERM CASH MANAGEMENT 6-12A-7 


EK. the payment of all interest and principal.on anticipation notes can be made on a timely 
basis. 


History: Laws 1997, ch..111, § 4. ; Cross references. — For the federal: Internal Revenue 
; Code, see 26 U,S.C,S, § 1 et seq. 


6-12A-5. Anticipation notes; authorization; state board of finance 
approval. 


A. In order to anticipate the collection and receipt of anticipated revenue and after certifying 
the need to issue anticipation notes as provided in the Short-Term Cash Management Act, the 
state treasurer may issue and sell one or more. anticipation notes, The anticipation notes shall. ma- 
ture not later than the end of the fiscal. year in which the anticipation notes are issued and shall 
bear interest at rates permitted in:the Public Securities Act [6-14-1 NMSA 1978]. 

B. .The state treasurer shall pledge the anticipated revenue to secure the payment of the prin- 
cipal of and interest on the anticipation notes. 

C. Anticipation notes may be sold at a public or negotiated sale:at; above or below par. Any 
negotiated sale shall be made with one or more investment bankers whose services are obtained 
through a competitive proposal process. For any sale, the state treasurer shall also procure through 
a competitive proposal process the services of any financial adviser and bond counsel, unless the 
state treasurer contracts with the state board of finance to employ the services of the board's fi- 
nancial adviser or bond counsel under contracts the board may have, from time to time, with those 
professionals, 

D. Anticipation notes may be issued in an aggregate principal amount not to exceed fifty per- 
cent of the anticipated revenue that the state treasurer anticipates will be collected by the state 
and credited to the general fund in the fiscal year in which the notes are issued and will be avail- 
able to pay the principal of and interest on the anticipation notes. 

E. Anticipation notes shall be issued by the state treasurer pursuant to the Short-Term Cash 
Management Act only upon approval by the state board of finance at a public meeting held prior to 
the delivery of the anticipation notes. 


History: Laws 1997, ch. 111, § 5. 


6-12A-6. Source of repayment. 


Principal of and interest on anticipation notes shall be payable Faaild aa that One of antici- 
pated revenue pledged for that purpose and collected by the state for credit to the general fund in 
the fiscal year in which the anticipation notes are issued. 


History: Laws 1997, ch. 111, § 6. 


6-12A-7. Anticipation notes debt service fund created. 


The ' ‘anticipation notes debt service fund" is created. in the state treasury, Upon collection of 
anticipated revenue that has been pledged for the payment of principal of and interest on the 
outstanding anticipation notes, the state treasurer shall deposit into the fund,that portion ofthe 
pledged revenue necessary for payment of the principal of and interest on anticipation notes. An- 
ticipated revenue in the fund is appropriated to the state treasurer for the payment of anticipation 
notes with interest at maturity. Money in the fund shall be held for the benefit of the wage. 
owner or owners of the PtiSIRP HOR notes and for no other purpose. 


: 


History: Laws 1997, ‘se 111, § 7 
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6-12A-8. Proceeds from anticipation notes; anticipation notes fund 
created; investment. 


The "anticipation notes fund" is created in the state treasury. All proceeds from the sale of an- 
ticipation notes shall be deposited in the fund. The state treasurer shall invest the proceeds of 
anticipation notes as provided in Section 6-10-10 NMSA 1978. 


History: Laws 1997, ch. 111, § 8. 


6-12A-9. Anticipation notes; legal investment; tax exemption. 


Anticipation notes issued by the state treasurer pursuant to the Short-Term Cash Management 
Act are legal and authorized investments for banks, savings banks, trust companies, savings and 
loan associations, insurance companies, fiduciaries, trustees and guardians and for the sinking 
funds of political subdivisions, departments, institutions and agencies of the state. Anticipation 
notes are sufficient security for all deposits of state funds and of all funds of any board in control 
of:public money at the par value of the anticipation notes. 


History: Laws 1997, ch. 111, § 9. 


6-12A-10. Expenses. 


The expenses incurred by the state treasurer related to the issuance and sale of anticipation 
notes shall be paid out of the proceeds from the sale of the anticipation notes, and all rebate, pen- 
alty, interest and other obligations of the state related to the anticipation notes and anticipation 
notes proceeds under the Internal Revenue Code of 1986, as amended, shall be paid from the earn- 
ings on anticipation notes proceeds or any money of the state legally available for such payment. 


History: Laws 1997, ch. 111,'§ 10. Cross references. — For the federal Internal Revenue 
Code, see 26 U.S.C.S. § I et seq. 


6-12A-11. State treasurer; duty to make payments and keep records. 


The state treasurer shall pay the principal of and interest on outstanding anticipation notes and 
shall keep a complete register showing the interest paid and principal outstanding on all anticipa- 
tion notes and such other records as he deems appropriate. 


History: Laws 1997, ch. 111, § 11. 


6-12A-12. Authority for issuance. 


The Short-Term Cash Management Act, without reference to any other statute, shall be full 
authority for the issuance and sale of anticipation notes and shall have all the qualities of invest- 
ment securities under the Uniform Commercial Code [Chapter 55 NMSA 1978]. 


History: Laws 1997, ch. 111, § 12. 


6-12A-13. Action to compel performance of officers. 


Any holder of anticipation notes or any person who is a party in interest may bring an action to 
enforce and compel the performance of the provisions of the Short-Term Cash Management Act. 


History: Laws 1997, ch. 111, § 18. 
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6-12A-14 


INSTITUTION BONDS 6-13-2 


6-12A-14. Anticipation notes exempt from taxation. 


Anticipation notes are exempt from taxation by the state or any of its political subdivisions. 


History: Laws:1997, ch. 111, § 14. 


6-12A-15. Anticipation notes not a general obligation of the state. 


_Anticipation notes are not a general obligation of the state, but are payable solely out of antici- 
pated revenues that have been pledged for their payment. 


History: Laws 1997, ch. 111, § 15. 


_ ARTICLE 13 


Institution Bonds 


mM 
oO 
° 


DRWADADA OH OD 
Bee ee 
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. Short title. 

. State institutions. 

. General borrowing authority. 

. General bonding authority. 

. Bonds; form; terms. 

. Sale of bonds, 

. Proceeds from sale of bonds; building and im- 

provement fund; expenditures. 

6-18-8. Interest and retirement fund; establishment; 
purpose. 

6-13-9, Pledge of income from permanent funds of state 
institutions, 

6-13-10. Permanent funds from disposition of lands held 
in trust for state institutions; investment. 

6-13-11. Bond payment. 

6-13-12, Income from permanent funds of institutions; 

payment to interest and retirement fund; 

duties of state treasurer. 


6-13-1. Short title. 


Sec. 
6-13-18. Bonds issued in series. 
6-13-14. Limitation on amount of issue. 
6-13-15. Exemption from taxation. 
6-13-16. Funds derived from sale of bonds; restrictions 
on use. 
6-13-17. Issuance and sale of bonds; approval of state 
board of finance. 
-13-18. Security; priority of liens. 
-138-19. Refunding; purposes. 
-13-20, Refunding; issuance of bonds. 
-13-21. Refunding; conditions of bonds. 
. Refunding; escrowed proceeds. 
-13-23. Refunding; payment of bonds. 
-138-24. Refunding; bonds retired. 
-13-25. Refunding; priority of liens. 
-13-26. Refunding; procedures. 


DRARMARWBAABH 
See eeseusase OS 
~) 
rs) 


Sections 6-13-1 through 6-13-26 NMSA 1978 may be cited as the "Institution Bond Act." 


History: 1953 Comp., § 11-9-1, enacted bal Laws 
1963, ch, 298, § 1. 


, ANNOTATIONS 


Effect’ of presenting coupons maturing subse- 
quent to redemption date, — Under the express provi- 
sions of the bonds to be redeemed and the bond resolution, 
it is necessary that the institution pay the principal and 
accrued interest to date of the redemption of such bonds, 


6-13-2. State institutions. 


only when the appurtenant coupons maturing subsequent 
to the redemption date are presented. 1965 Op. Att'y Gen. 


No. 65-61. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, under state constitution and laws, of issuance by state 
or state agency.of revenue bonds to finance or refinance 
construction projects at private religious-affiliated col- 
leges or universities, 95 A.L.R.3d 1000. 


The state institutions, within the meaning of Chapter 6, Article 13 NMSA 1978, are the univer- 
sity of New Mexico, the New Mexico state university, the New Mexico institute of mining and tech- 
nology, the New Mexico military institute, the New Mexico highlands university, the western New 
Mexico university, the northern New Mexico state school, the New Mexico school for the deaf, the 
New Mexico school for the blind and visually impaired, the eastern New Mexico university, the Los 
Lunas medical center, the penitentiary of New Mexico, the New Mexico behavioral health institute 
at Las Vegas, the New Mexico boys' school and the miners' hospital. 
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6-13-3 PUBLIC FINANCES 6-13-5 


History: 1941 Comp., § 6-254, enacted by Laws 
1949, ch. 121, § 1; 1953 Comp., § 11-9-2, compiled by 
Laws 1963, ch. 298, § 2; 2005, ch. 313, § 1. 

Compiler's notes. — The name of New Mexico col- 
lege of agriculture and mechanic arts was changed to 
New Mexico state university pursuant to N.M. Const., art. 
XII, § 11. The name of New Mexico school of mines was 
changed to New Mexico institute of mining and technol- 
ogy pursuant to N.M. Const., art. XII, § 11..The name of 
New Mexico normal university was changed to New Mex- 
ico highlands university pursuant to N.M. Const., art. XII, 
§ 11. The name ‘of New Mexico normal school was changed 
to western New Mexico university pursuant to N.M. 
Const., art. XII, § 11. The name of the Spanish-American 
school was changed to northern New Mexico state school 
pursuant to N.M. Const., art. XII, § 11. The name of the 
New Mexico institute for the blind was changed to the 
New Mexico school for the visually handicapped pursu- 
ant to N.M. Const., art. XII, § 11. The name of eastern 
New Mexico normal schoo! was changed to eastern New 
Mexico university pursuant to N.M. Const., art. XII, § 11. 
The name of the New Mexico home and training school for 
mental defectives was changed to Los Lunas medical cen- 
ter pursuant to 23-1-13 NMSA 1978. The name of the New 
Mexico insane asylum was,changed to Las Vegas medical 


name of the New Mexico reform school was changed to 
the New Mexico boys' school pursuant to N.M. Const., art. 
XIV, § 1. 

The 2005 amendment, effective June 17, 2005, added 
the statutory reference to the act; deleted references to 
the locations of state institutions; changed the name of 
the New Mexico college of Agriculture and Mechanic Arts 
to New Mexico state university; changed the name of the 
New Mexico School.of Mines to New Mexico institute of 


‘mining and technology; changed the name of the New 


Mexico Normal university at Las Vegas to the New Mexico 
highlands university; changed the name of the New Mex- 
ico Normal School at Silver City to the western New Mex- 
ico university; changed the name of Spanish-American 
School, New Mexico to the northern New Mexico state 
school; changed the name of the New Mexico institute for 
the Blind to the New Mexico school for the blind and visu- 


_ally impaired; changed the name of the eastern New Mex- 


ico Normal School to the eastern New Mexico university; 
changed the name of the New Mexico Home and Training 
School for Mental Defectives to the Los Lunas medical 
center; changed the name of the New Mexico Insane Asy- 
lum to the New Mexico behavioral health institute at Las 
Vegas and changed the name of the New Mexico Reform 
School to the New Mexico boy's school. 


center pursuant to 23-1-13 and, 23-5-1 NMSA 1978. The 


6-13-3. General borrowing authority. 


For the purpose of erecting, purchasing or otherwise acquiring, altering, improving, furnishing 
and equipping any necessary buildings or structures at any state institution, or acquiring any 
necessary land for use of the institution, or for retiring the whole or any part of any series of bonds 
previously issued by any state institution under the provisions of law, or for any of these purposes, 
the governing board of the state institution may borrow money in conformity with the terms of the 
Institution Bond Act. ) 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 101, 120. 
81A C.J.S, States § 213. 


History: 1941 Comp., § 6-255, enacted by Laws 
1949, ch. 121, § 2; 1953 Comp., § 11-9-3, compiled and 
amended by ‘Laws 1968, ch. 298, §§ 2, 3. 

Cross references, — For the Short- Term Cash Man- 
agement Act, see Chapter 6, Article 12A NMSA 1978. 


6-13-4, General bonding authority. 


Whenever the governing board‘of any state institution; by affirmative vote of a majority’ of its 
members duly entered in the minutes of the board, determines by resolution that it is necessary to 
erect, purchase or otherwise acquire, alter, i improve, furnish or equip any buildings or structures at 
the institution, or acquire land for its use, or ‘to retire the whole or any part of any series of bonds 
previously issued in conformity with law, or for any of these purposes, the board may issue and sell 
bonds of the state institution as provided by the Institution Bond Act. 


History: 1941 Comp., § 6-256, enacted by Laws 
1949, ch. 121, § 3; 1953 Comp., § 11-9-4, compiled and 
amended by Laws 1963, ch, 298, §§ 2, 4. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S.. potoreuaes _ BA, Am, 
Jur, 2d Public Sedifities and Obligations § 36. : 
81A C.J.S, States § 252. 


6-13-5. Bonds; form; terms. 


Bonds issued under the Institution Bond Act shall be payable not later than fifty years from 
the date of issue and in consecutive order commencing not later than two years from the date of 
issue. They shall be in denominations determined by the governing board of the state institution. 
The form of the bonds shall be determined by the governing board of the state institution and 
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6-13-6 INSTITUTION BONDS 6-13-8 


signatures may be affixed in compliance with'the Uniform Facsimile Signature of Public Officials 
Act [6-9-1 NMSA 1978]. 


History: 1953 Comp., § 11-9-5, enacted by Laws ~~ denominations of negotiable coupon bonds and their 
1963, ch. 298, § 5; 1983, ch. 265, § 26. forms, and enacted a new 6-13-5 NMSA 1978. 

Repeals and reenactments. — Laws 1963, ch. 298, 
§ 5, repealed former 11-9-5, 1953 Comp., relating to 


6-13-6. [Sale of bonds.] 


That said bonds may be sold at public or private sale, in the discretion of the governing board, 
provided, however, that no sale shall be made for less than the par value of the bonds,.plus accrued 
interest from the last preceding interest date to the date of delivery of said bonds, Before deliv- 
ery of the bonds to the purchaser all matured interest coupons shall be detached and cancelled. 
The state treasurer may, with the approval of the state board.of finance and other. officials whose 
approval may be required by law for the investment of public funds, purchase such bonds at par 
and accrued interest to date of delivery of such investment. Such bonds may be accepted at their 
par value by all public officials in this state as security for the repayment of all deposits of public 
moneys of this state, or of any county, municipality or public institution thereof, and as security 
for the faithful performance of any obligations or duty to guarantee the performance of which such 
officials are now authorized by law to accept a deposit of the bonds of this state or of the United 
States of America. | 


History: 1941 Comp., § 6-258, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 5; 1953 Comp., § 11-9-6, compiled by inserted by the compiler and is not part of the law. 
Laws 1963, ch. 298, § 2. 


6-13-7. [Proceeds from sale of bonds; building and improvement fund; 
expenditures. | © 


That the proceeds from the sale of said bonds shall be paid to the secretary and treasurer of the 
board issuing same, and shall by such secretary and treasurer be placed in a separate fund to be 
known as "building and improvement fund" to be used and paid out only for the specific purposes 
in this act enumerated upon order of the board, or checks signed by the president or vice-president 
of the board and by the secretary and treasurer thereof, except such’portion thereof as may have 
been received on account of accrued interest of said bonds to date of delivery, which amount shall 
be placed in the "interest and retirement fund" for the liquidation of said bonds as hereinafter pro- 
vided. The cost of preparing, advertising and selling said bonds, including any necessary expense 
for legal opinions thereon, shall be paid out of the proceeds of the'sale of said bonds: 


History: 1941 Comp., § 6-259, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 6; 1953 Comp., § 11-9-7, compiled by inserted. by the compiler and is not part of the law. 
Laws 1963, ch. 298, § 2. 7 


6-13-8. [Interest and retirement fund; establishment; purpose. | 


That the governing board issuing said bonds shall, at the time of issuing said bonds, establish 
for the payment of the principal and interest thereof a fund to be known as "interest and retire- 
ment fund" into which fund said board shall immediately place a sum not less than the amount 
necessary to pay the interest and maturing principal of said bonds for the ensuing twelve months, 
and annually thereafter shall continue to place in said fund’a sufficient amount to pay principal 
and interest maturing in the succeeding twelve.months. 


History: 1941 Comp., § 6-260, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 7; 1953 Comp., § 11-9-8, compiled by_. inserted by the compiler and is not part of the law. 
Laws 1968, ch. 298, § 2. : 
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6-13-9. [Pledge of income from permanent funds of state institutions. ] 


That for the faithful and prompt payment of all interest and principal of said bonds as and when 
the same shall mature according to the tenor thereof, the issue thereof shall constitute an irre- 
vocable pledge by said board of so much of each year's income from the permanent funds of such 
state institution, so issuing bonds hereunder, in the hands of the treasurer as’shall be needed to 
provide the "interest and retirement fund" herein mentioned, for the ensuing year, and at all times 
fully and faithfully to keep the same in not less than the amount necessary to pay the interest and 
principal maturing as aforesaid; and in addition thereto the issue of said bonds shall constitute 
an irrevocable pledge by said board of so much of each year's income from the income and current 
fund derived from the lease of such of said institution's lands as remain unsold, aS may be neces- 
sary to fully protect the "interest and retirement fund" for the ensuing veoh and keep the s same at 
all times in proper amount as herein PEE. 


History: 1941 Comp., § 6-261, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 8; 1953 Comp., ; 1-9-9, Fie wit by ~~ inserted by the compiler and is not part of the law, 
Laws 1963, ch. 298, § 2, 


6-13-10. [Permanent funds from disposition of lands held in trust for 
state institutions; investment. ] 


That from and after the passage and approval of this act [6-13-1 through 6-13-26 NMSA 1978]; 
all permanent funds thereafter derived from the sale or disposition of the lands held in trust for 
any of said institutions shall be‘invested in bonds of the United States or of the state of New 
Mexico, the income from which shall likewise form a part of the pledged income for the payment 
of the principal and interest on bonds issued by the board of any such institution under the provi- 
sions of this act. 


History: 1941 Comp., § 6-262, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 9; 1953 Comp., § 11-9-10, compiled by inserted by the compiler and is not part of the law. 
Laws 1963, ch. 298, § 2. 


6-13-11. Bond payment. 


It is the duty of the secretary and treasurer of the governing board, where bonds have been is- 
sued pursuant to the Institution Bond Act, to forward to the bank at which the bonds are payable; 
prior to the date on which any installment of interest or any principal amount:of any bonds ma- 
tures, out-of the interest and retirement fund, a sufficient sum of money to meet the installment 
of interest and maturing principal as they become due, plus any service charge which the bank is 
entitled to receive for its services. 


History: 1941 Comp., § 6-263, enacted by Laws Cross references. — For deataichion of documentary 


1949, ch. 121, § 10; 1953 Comp., § 11-9-11, compiled by evidence of extinguished public debt, see 6-10-62 NMSA 
Laws 1963, ch. 298, § 2; 1983, ch. 265, § 27. 1978, 


6-13-12. [Income from permanent funds of institutions; payment to 
interest and retirement fund; duties of state treasurer. ] 


That it is hereby made:the duty of the state treasurer of the state of New Mexico, upon receiv- 
ing written notice from the secretary and treasurer of any governing board of any state institution 
that such board has issued bonds as herein provided; forthwith to forward and pay over to the sec- 
retary and treasurer of such board out of the'income from the permanent funds of such institution, 
a sum sufficient to make and establish the interest and retirement fund, as herein provided, and 
annually thereafter to pay-over a sufficient amount for said purpose, to the end that said interest 
and retirement fund shall at all times be kept in the proper amount. In the évent there should not 
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6-13-13 INSTITUTION BONDS 6-13-16 


be sufficient undistributed income from permanent funds of such institution, then said state trea- 
surer shall use so much of the income and current fund of such institution in his hands and shall 
be necessary to establish and at all times maintain said interest and retirement fund. 


History: 1941;Comp., § 6-264, enacted by Laws Bracketed ‘material. — The bracketed material was 
1949, ch. 121, § 11; 1953 Comp., § 11-9-12, compiled by __«,,, inserted by the compiler and is»not part of the law. 
Laws 1968, ch. 298, § 2. 


6-18-13: [Bonds fdvned in werieey 


That in the event the board of any of the institutions aforesaid should find it advisable to issue 
bonds under this act [6-13-1 through 6-13-26 NMSA 1978] in more than one series, or at different 
times, for any of the purposes aforesaid, then each series of said bonds shall be designated by the 
letter "A," "B" or in some other designation to the end that each series shall be kept separate, and 
all.of the:requirements of this act shall apply to and be faithfully followed, eap and carried out as 
to each of said series: 


History: 1941 Comp., § 6-265, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 12; 1953 Comp., § 11-9-18, compiled by . inserted by the compiler and is not.part of the law. 
Laws 1963, ch. 298, § 2. Rey 


6-13-14. [Limitation on amount of issue. |] | 


None of such boards of any state institution shall have power to issue bonds under this act [6- 
13-1 through 6-13-26 NMSA 1978], the aggregate interest. and principal requirements for which, 
for any year, together with the aggregate interest and principal requirements for all outstanding 
bonds of such board of such institution for such year, shall exceed the amount of the income from 
the permanent fund and from the aforesaid income and current fund of such institution received 
by the state treasurer for the fiscal year next preceding the fiscal year in which any bonds of such 
board of such institution are authorized to be issued by resolution of the board pursuant to this act. 


History: 1941 Comp., § 6-266, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 13; 1953 Comp., § 11-9-14, compiled by inserted by the compiler and is not part of the law. 
Laws 1963, ch. 298, § 2. 


6-13-15. [Exemption from taxation. | 


That bonds issued under the provisions of this act [6-13-1 through, 6-13-26 NMSA 1978], and 
the income thereupon, being for the sole purpose specified in Section 2 [6-13-3 NMSA 1978] hereof, 
shall forever be and remain free and exempt from taxation by the state of New Mexico or any sub- 
division thereof. 


History: 1941 Comp., 8 6-267, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 14; 1953 Comp., § 11-9-15, compiled by inserted by the compiler and is not part of the law. 
Laws 19683, ch. 298, § 2. 


6-13-16. [Funds derived from sale of bonds; restrictions on use.] 


That none of the funds derived from the sale of bonds issued under the provisions of this act 
[6-13-1 through 6-13-26 NMSA 1978], except so much thereof as shall be necessary to defray the 
costs of the issuance of such bonds and the accrued interest from the date thereof to the time of 
delivery, shall ever be used or expended for any purpose other aes those for which the authority 
to issue the same by this act is given. 


History: 1941: Comp., § 6-268, enacted by Laws | Bracketed material. — The bracketed material was 
1949, ch. 121, § 15; 1953 Comp., § 11-9-16, compiled by inserted by the compiler and is not part of the law. 
Laws 1968, ch. 298, § 2. 
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6-13-17. [Issuance and sale of bonds; web h of state board 
of finance.] 


That no bonds shall be finally issued and sold under the provisions of this act [6-13-1 through 
6-13-26 NMSA 1978] until the approval of such issue shall have been had by the unanimous vote 
of the state board of finance in a regular or called meeting. 


History: 1941 Comp., § 6-269, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch. 121, § 16; 1953 Comp., § 11-9-17, compiled by inserted by the compiler and is not part of the law, 
Laws 1963, ch. 298, § 2. ; ' 


6- 13-18. Security; priority of liens. 


A All bonds of the same issue under the Institution Bond Act ater a prior and paramount lien 
upon income from the permanent fund and upon the income and current fund of the institution 
issuing the bonds. This lien is ahead of all bonds of any series secured by a pledge of this income 
and fund which may be subsequently authorized, and is ahead of any claims or other obligations of 
any nature against this income and fund subsequently arising or incurred. 

B. The bonds are subject to any prior and superior rights of any outstanding bonds, claims 
or other obligations previously issued, arising or incurred, but the resolution authorizing issu- 
ance of bonds under the Institution Bond Act may provide for subsequent authorization of bonds 
having a lien for payment on income from the permanent fund and: on the income and current 
fund of the institution at a parity with the lien of earlier bonds upon conditions provided 1 in the 
resolution. 

C. Except as otherwise expressly provided in the resolution, all bonds of the same series issued 
under the Institution Bond Act shall be equally and ratably secured without priority by reason 
of number, date or [of] bonds, sale, execution or delivery, by a lien on income from the permanent 
fund and on the income and current fund of the issuing state institution in accordance with the 
terms of the Institution Bond Act. 


History: 1941 Comp., § 6-270, enacted by Laws Bracketed material. — The bracketed material was 
1949, ch, 121, § 17; 1953 Comp., § 11-9-18, compiled inserted by the compiler and is not part of the law. © 
and amended by Laws 1963, ch. 298, §§ 2, 6. 


6-13-19. Refunding; purposes. 


\ 


Any bonds issued under the Institution Bond Act, or under any other act permitting payment 
of state institution bonds from income from the permanent fund and from the income and cur- 
rent fund of a state institution, may be refunded under the terms of resolutions adopted by the 
governing board of the state institution, subject to any contractual limitations involved with any 
outstanding bonds, claims or other obligations. The refunding is: 

A. to retire and refund all, or any part, of the institution's outstanding bonds, including any 
interest in arrears or about to become due; 

B. to reduce interest costs or effect other economies; 

C. to modify or eliminate restrictive contractual limitations relating to issuance of additional 
bonds or to income from the permanent fund and the income and current fund of the institution; or 

D. for any combination of the reasons stated in Subsections A through C of this section. 


History: 1953 Comp., § 11-9-19, enacted by Laws 
1963, ch. 298, § 7. 


6-13-20. Refunding; issuance of bonds. 


A. Any bonds issued under the Institution Bond Act for refunding purposes may be: 
(1) delivered in exchange for the outstanding bonds authorized to be refunded; or 
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(2) sold at public or private sale for not less than the par value of the bonds, plus accrued 
interest from the last interest date or, if there is no previous interest date, from the bond date, to 
the date of delivery of the bonds. 

B. The proceeds shall immediately: 

(1) be applied to retirement of the bonds to be retired or refunded; or 

(2) be placed in escrow to be applied to payment of the bonds upon op Srgearges for pay- 
ment by the holders. 


. History: 1953 Comp., § 11-9-20, enacted by Laws 
1963, ch, 298, § 8. 


6-13-21. Refunding; conditions of bonds. 


Under the Institution Bond Act: 
A. no bonds may be retired and refunded unless: 
(1) they mature or are callable for prior redemption under their. terms within ten years 
from the date of issuance of the refunding bonds; or 
(2) the holders voluntarily surrender them for exchange or payment; 
B. no maturity of any bonds refunded may be extended over fifteen years, or interest increased 
to any rate exceeding six percent a year; and 
C. nothing requires the principal amount of the radiates bonds to equal the amount of the 
outstanding bonds to be retired and refunded as long as the principal amount of the refunding 
bonds, together with any interest to be derived from investment of the principal, is sufficient for 
payment of the outstanding bonds, including the principal, interest, any prior-redemption. pre- 
mium and any escrow agent charges, as they become due, 


History: 1953 Comp., § 11-9-21, enacted by Laws 
19638, ch. 298, § 9. 


6-13-22. Refunding; escrowed proceeds. 


Under the Institution Bond Act, any escrowed proceeds may be invested or reinvested in bonds 
or notes of the United States or any of its agencies or instrumentalities, or in bonds or notes where 
the principal and interest is unconditionally guaranteed by the United States. The escrowed pro- 
ceeds and investments, together with any interest to be derived from the investments, shall al- 
ways be sufficient for payment of the bonds, refunded as they become due at their respective ma- 
turities, or at prior-redemption dates, including the principal, any prior-redemption premium and 
any escrow agent charges, 


History: 1953 Comp., § 11-9-22, enacted by Laws 
1963, ch. 298, § 10. 
6-13-23. Refunding; payment of wawere®: 


Refunding bonds iaeuba under the Institution Bond Act may be made payable from income from 
the permanent fund and from the income and current fund of the issuing institution, regardless 
of any modification thereby effected of the pledge of these sources for eaeapek of the outstanding 
bonds to be retired and refunded. 


History: 1953 Par gaaeny ois 11- 9-23, enacted ri Laws 
1963, ch. 298, § 11. 


‘4 


6-13-24. Refunding; bonds retired. 


Under the Institution Bond Act, outstanding bonds of more than one issue may be retired 
and refunded by bonds of one issue. Bonds for refunding and bonds for any other purposes 
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authorized by the Institution oud Act may be serine, separately or in combination in one series 
or more. | 


History: 1953 Comp., § 11-9-24, enacted by Laws 
1963, ch. 298, § 12. 


6-13-25. Refunding; priority of liens. 


Whenever bonds for refunding and bonds for any other purposes allowed by the Institution 
Bond Act are issued in combination, the lien of the refunding bonds on income from the permanent 
fund and on the income and current fund is not prior or superior to any lien on these sources to 
secure payment of the bonds retired and refunded, or to any lien on them to secure payment of any 
outstanding bonds payable from them, except as provided in each resolution authorizing i issuance 
of the outstanding bonds which are not being retired and refunded. 


History: 1958 Comp., § 11-9-25, enacted by Laws 
1963, ch. 298, § 18. Gs Uy 


6-13-26. Refunding; procedures. 


Except as changed or necessarily implied with reference to refunding, all provisions of the Insti- 
tution Bond Act apply to the authorization and issuance of refunding bonds, including their terms 
and security, the bond resolution, taxes, the method of bond payment and other provisions. The 
determination of the governing board of the institution issuing the refunding bonds that the provi- 
sions of the Institution Bond Act have been complied with is conclusive in the absence of gst or 
arbitrary and gross abuse of discretion. 


History: 1953 Comp., § 11-9-26, enacted by Laws 
1963, ch. 298, § 14. 


APPENDIX TO ARTICLE 13 


Appendix to Article 13. State Institution Bonds, 


The following laws have authorized the issuance of state institution revenue bonds in the speci- 
fied amounts for the specified purposes. 

Laws 1935, ch. 104 (as amended by Laws 1937, ch. 226; Laws 1941, ch. 175): in amounts to be 
determined, state institution bonds for building and improving designated state institutions. 

Laws 1947, ch. 46: $150,000, bonds or debentures for erecting and improving buildings and:ac- 
quiring equipment for New Micsaten insane asylum. 

Laws 1949, ch. 111: $250,000, bonds or debentures for erecting and improving ptm ai and 
acquiring equipment for New Mexico insane asylum, 

Laws 1949, ch. 121: in amounts to be determined, state institution bonds for building, i improving 
and equipping designated state institutions or retiring previously issued bonds. 

Laws 1953, ch. 99: $250,000, bonds or debentures for erecting, improving:and Soe build- 
ings and grounds and acquiring equipment at the New Mexico industrial school. 

Laws 1953, ch. 149: $3,000,000, bonds or debentures for erecting, improving or furnishing build: 
ings and grounds and acquiring land and equipment for the penitentiary of New Mexico. 

Laws 1953, ch. 159: $4,500,000, state building and state institution bonds for constructing, im- 
proving, and equipping buildings for the state, state agencies, state departments and state institu- 
tions, not including political subdivisions. 

Laws 1953, ch. 169: $2,000,000, bonds or debenturés for erecting, improving’and furnishing 
buildings and acquiring equipment at the insane asylum of New Mexico. 

Laws 1958, ch. 170: $150,000, bonds or debentures for erecting, i improving ‘and furnishing build- 
ings and acquiring equipment at the Los Lunas mental hospital. ~ 
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Laws 1955, ch. 203: $9,500,000, building and institution severance tax bonds to retire all out- 
standing severance tax bonds previously issued and for erecting, improving, furnishing, and equip- 
ping buildings or structures at the New Mexico insane asylum, the penitentiary of New Mexico, 
the New Mexico reform school, and the Los Lunas mental hospital. 

Laws 1959, ch. 315: $8,000,000, state educational institution bonds for erecting, constructing 
and equipping buildings of certain state educational’ institutions and the purchase of land for 
those institutions. 

Laws 1961, ch. 89: $1,500,000, bonds for erecting, i improving and furnishing p UNITED at ae Los 
Lunas eheritell hospital and training school. 

Laws 1984 (S.S.), ch. 6: $64,000,000, educational bonds to provide funds for aanitar die fnteli tits 
at certain state educational institutions and certain post-secondary and public schools. 


ARTICLE 14 


Public Securities 


Sec, Sec. 

6-14-1. Short title. 6-14-9. Definitions. 

6-14-2. Definitions. 6-14-10. Form; payment; registrar; transfer; authentica- 

6-14-3. Public securities; price. tion of public securities; records. 

6-14-4. Short title. 6-14-10.1. Investment of proceeds; compliance with In- 

6-14-5. Definitions. ternal Revenue Code of 1986. 

6-14-6. Publication of notice after adoption of resolution 6- 14- 10.2. Delegation of authority by public body; autho- 
or ordinance. rizing instrument. 

6-14-7. Validation; limitation of action. 6-14-11. Scope of act. 

6-14-8. Short title. 6-14-12. Legislative eh tanh 


6-14-1. Short title. 
Sections 6-14-1 through 6-14-38 NMSA 1978 may be cited as the "Public Securities Act." 


History: 1953 Comp., § 11-10-1, enacted by Laws 
1970, ch, 10, § 1. 


6-14-2. Definitions. 


As used in the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]: 

A. "net effective interest rate" means the interest rate of public securities, compounded semi- 
annually, necessary to discount the scheduled debt service payments of principal and interest to 
the date of the public securities and to the price paid to the public body for the public securities, 
excluding any interest accrued to the date of delivery and based upon a year with the same num- 
ber of days as the number of days for which interest is computed on the public securities; 

B. "public body" means this state or any department, board, agency or instrumentality of the 
state, any county, city, town, village, school district, other district, educational institution or any 
other governmental agency or political subdivision of the state; and 

C. "public securities" means any bonds, notes, warrants or other obligations now or hereafter 
- authorized to be issued by any public body pursuant to the provisions of any general or special law 
enacted by the legislature, but does not include bonds, notes, warrants or other obligations issued 
pursuant to: 

(1) the Industrial Revenue Bond Act [Chapter 3, Article 32 NMSA 1978]; 

(2) the County Improvement District Act [ence 4, Article 554A NMSA 1978]; 

(3) Sections 3-33-1 through 3-33-43 NMSA 1978; 

(4) the Pollution Control Revenue Bond Act [8-59-1 through 3-59-14 NMSA 1978]; 

(5) the County Pollution Control Revenue Bond Act [4-60-1 through 4-60-15 NMSA 1978]; 

(6) the County Industrial Revenue Bond Act [Chapter 4, Article 59 NMSA 1978]; 

(7) the Metropolitan Redevelopment Code [3-60A-1to 3-60A-13, 3-60A-14 to 3-60A-48 
NMSA 1978]; , 
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1978]; 


(8). the Supplemental Municipal Grose Receipts Tax Act [7-19-10 anos 7-19-18 NMSA 


(9) the Hospital Equipment Loan Act igh eniee 58, Axtioli 23 NMSA 1978]; or 
(10) the New Mexico Finance meena Act ian ens 6, dastitde on NMSA raggeor 


History: 1953 Comp., § 11-10-2, enacted * Laws 
1970, ch. 10, § 2; 1975, ch. 239, § 1; 1979, ch. 56, § 1; 
1979, ch. 270, § 2; 1980, ch. 106, § Bs 1981, ch, 44, § 1; 
1986, ch. 60, § 1; 1992, ch. 61, § 33; 1999, ch, ‘232, § 1 

The 1999 amendment, effective, June 18, 1999, in 
Subsection A, substituted "the interest rate of public se- 
curities, compounded semiannually, necessary to discount 


the scheduled debt service payments of principal and in- — > 


terest to the date of the public securities and to the price 
paid to the public body for the public securities, exclud- 
ing any interest accrued to the date of delivery and based 


of days for ea interest is computed on the <poblié se; 
curities" for "the interest rate based on the actual price 
paid to a public body for its public securities, calculated 
to maturity according to standard tables of bond values", 

The 1992: amendment, effective March 9, 1992, added 
Subsection CC 10). 


ANN OTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 2, 3. 
11 C.J.S, Bonds § 2. 


upon a year with the same number of days as the number 


6-14-38. Public securities; price. 


A. A public body may issue and sell its public securities at, above or below par and at any net 
effective interest rate as the public body may determine subject to the remaining provisions of this 
section. 

B. A public body may not issue its public securities as provided in Subsection A of this section 
at any net effective interest rate in excess of twelve percent a year, except for general obligation 
bonds which shall have a net effective interest rate of not more than ten percent a year, unless the 
state board of finance at any time prior to delivery of the public securities approves such higher 
net effective interest rate in writing, based upon the determination of the state board of finance 
that the higher rate is reasonable under existing or anticipated bond market conditions. 

C. Any such approval of any such net effective interest rate in excess of twelve percent or not 
more than ten percent for general obligation bonds shall constitute conclusive authority for the 
affected public body to issue its public securities at the higher net effective interest rate. 


History: 1953 Comp., § 11-10-3, enacted by Laws 
_ 1970, ch. 10, § 3; 1981, ch, 44, § 2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 374 to 377. 


6-14-4. Short title. 


This act [6-14-4 through 6-14-7 NMSA 1978] may be cited as the "Public Securities Limitation 
of Action Act." 


History: 1953 Comp. + § 11-11-1, enacted by Laws 
1975, ch. 350, § 1. 


6-14-5. Definitions. 


As used in the Public Securities Limitation of Action Act [6-14-4 through 6-14-7 NMSA 1978]; 

A. "public security" means a bond, note, certificate of indebtedness or other obligation for the 
payment of money, issued by this state or by any public body thereof; 

B. "state" means the state of New Mexico and any board, commission, PPRRRHRS Re corporation, 
instrumentality or agency thereof; and 

C. "public body" of the state means any state educational institution, or other state institution, 
its board of regents or other governing body thereof constituting a body corporate, any county, city, 
town, village, school district, irrigation district, drainage district, conservancy district, sanitation 
district, water district, commission, authority or other political subdivision of the state constitut- 
ing a body corporate, 
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History: 1953 Comp., § 11-11-2, enacted by Laws 
1975, ch. 350, § 2. 


6-14-6. Publication of notice after adoption of resolution or ordinance. 


A public body, or the state, after having adopted a resolution or ordinance authorizing the is- 
suance of public securities, shall publish notice of the adoption of such’resolution once in a news- 
paper of general circulation within the political subdivision, or in the case of the state, of general 
statewide circulation. Compliance with the Municipal Code [Chapter 3 NMSA 1978, except Article 
66] requirements for the publication of ordinances shall constitute compliance by municipalities of 
the Pues sess of the Public Securities Limitation of Action Act [6-14-4 through 6-14-7 NMSA 


1978]. 


History: 1953 Comp., § 11-11-38, enacted by Laws 
1975, ch. 350, $3. 


Cross references, — For publication of ordinances, see 
8-17-3 and 8-17-5 NMSA 1978. 


6-14-7, Validation; limitation of action. 


After the passage of thirty days from the publication required by Section 3 [6-14-6 NMSA 1978] 
of the Public Securities Limitation of Action Act, any action attacking the validity of any proceed- 
ings had or taken by the state or any public body preliminary to and in the authorization and issu- 
ance of He wate securities described in the notice is pares aculy, barred. 


History: 1958 Comp., § 11. 11-4, Sage by Laws 
1975, ch. 350, § 4. 


ANNOTATIONS 


Attacking validity of proceedings. — The plain- 
tiffs attack on the legality of the bond issue ordinance 
is an attack on the validity of the proceedings in which 
the ordinance was enacted, and thus is subject to the 
statute of limitations. Bolton v. Board of Cnty. Comm'rs, 


Reasonableness of thirty-day limitations period. 
— In view of the need for issuance of bond issues by nu- 
merous public entities, the thirty-day statute of limita- 
tions imposed under the Public Securities Limitation of 
Action Act does not unreasonably restrict legitimate chal- 
lenges to the validity of bond issues, Bolton v. Board of 
Cnty. Comm'rs, 1994-NMCA-167, 119 N.M. 355, 890 P.2d 
808. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 


1994-NMCA-167, 119 N.M. 355, 890 P-2d 808. Jur. 2d Public Securities and Obligations §§ 407 to 414, 


6-14-8. Short. title. 


Sections 6-14-8 through 6-14-11 NMSA 1978 may be cited as the "Supplemental Public Securi- 
ties Act." 


History: 1978 Comp., § 6-14-8, enacted by Laws 
1983, ch. 265, § 1. 


6-14-9. Definitions. 


As used in the Supplemental Public Securities Act: 

A. "authorizing instrument" means the ordinance, resolution, other official action or any appli- 
cable combination thereof by which'public securities are authorized to'be issued by a'‘public body; 

B. “public body" means this state or'any department, board, agency’or instrumentality of the 
state, any county, city, town, village, school district, other district or educational ‘institution or any 
other governmental agency or political subdivision of the state or the New Mexico finance authority; 

C. "public securities" means any bonds, notes, loans, warrants‘or other obligations now or here- 
after authorized to be issued by any public body pursuant to the provisions of any general or spe- 
cial statute, any constitutional or statutory charter or any other law; and 

D. "registrar" means the treasurer or any other officer of the public body or of any other public 
body or any corporate or other trustee, registrar, paying agent, transfer agent, custodian or other 
financial intermediary yee the Nahe tal ‘as aa be i pene or psatieubiee in the autho- 
rizing instrument. 
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History: 1978 Comp., § 6-14-9, enacted by Laws finance authority as used in the Supplemental Public Se- 
1988, ch, 265, § 2; 2017, ch. 120, § 1. curities Act; in Subsection B, after "of the state", added "or 
The 2017 amendment, effective July 1, 2017, revised the New Mexico finance authority". 


the definition of "public body" to include the New Mexico 


6-14-10. Form; payment; registrar; transfer; authentication: of public 
securities; records. 


A. Public securities may be issued in book entry form, with or without the delivery of physical 
securities, any registered form or bearer form, with or without interest coupons, or in. any combi- 
nation thereof, with or without the right of conversion, to another form, and in any denomination 
or denominations, with or without the right of conversion to any other denomination, subject to 
such conditions for transfer as may be provided in the authorizing instrument. 

B. Any public body may appoint a registrar or registrars to perform such duties with respect 
to the registration, custody, conversion, exchange and transfer of its public securities as may be 
provided in the authorizing instrument. 

C. Public securities may be made registrable, transferable and payable by the registrar under 
such terms and conditions as may be provided in the authorizing instrument. Payment at desig- 
nated due dates or in installments may be made by check, draft, warrant or other order for pay- 
ment or medium of payment and under such other conditions as may be provided in the authoriz- 
ing instrument. 

D. The authorizing instrument may require that the abliG securities be authenticated with 
the manual or facsimile signature of an officer or other authorized person of the registrar or of any 
other officer or officers of the public body whose manual or facsimile signature is not otherwise 
required by law or by any combination thereof; provided that no manual or facsimile signature 
is required if the public securities are issued in book entry form without the delivery of physical 
securities, Any registrar may hold in custody any partially or fully executed public securities if 
provided by, and to the extent permitted by, the authorizing instrument. 

E. Records with regard to the ownership or pledge of public securities are not subject to i inspec- 
tion or copying under any law of this state relating to the right of the public to inspect or copy 
public records. Registration records of the public body may be maintained at such locations within 
the United States as may be determined by the authorizing instrument. 


History: 1978 Comp., § 6-14-10, enacted by Laws 20 O.J.S. Counties § 222; 64 C.J.S. Municipal Corpora- 
1983, ch. 265, § 3. tions §§ 1684 to 1693, 1699, 1700; 81A C.J.S. States §§ 255 
ANNOTATIONS to 258; 87 C.J.S. Towns § 215. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 167 to 182, 
229 to 232. 


6-14-10.1. Investment of proceeds; compliance with Internal Revenue. 
Code of 1986. 


Notwithstanding any other provision of law to the contrary, and'in addition to any other invest- 
ments. which may be authorized. by the laws of New Mexico, a public body may invest the proceeds 
of public securities, and of any other securities now or hereafter authorized to be issued by any 
public body pursuant to the provisions of any general or special law enacted by the legislature or 
pursuant to the home rule powers of any public body in obligations the interest on which is ex- 
cluded from gross income of the recipient for federal income tax purposes and in any other instru- 
ment which does not constitute "investment property" under Section 148 of the Internal Revenue 
Code of 1986. Any such obligation or instrument shall be rated in any of the three highest major 
_ rating categories, without regard to any modification of the rating by the addition of a plus or mi- 
nus sign or numerical designation to show relative standing within a major rating category, by one 
or more nationally recognized rating agencies. Income from any such investments may be used to 
meet rebate, penalty, interest and other obligations of the public body under the code. As used in 
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this section the term "proceeds" includes all amounts treated as proceeds or gross proceeds as de- 
fined in Section 148 of the Internal Revenue Code of 1986, as amended, including any regulations 
applicable thereunder of tax exempt bonds as defined in Section 150 of that code. 


History: 1978 Comp., § 6-14-10.1, enacted by Laws Cross references. — For Section 148 of the Internal 


1988, ch. 45, § 2. Revenue Code of 1986, see 26 U.S.C.S. § 148. 
Repeals and reenactments. — Laws 1988, ch. 45, For Section 150 of the Internal Revenue Code of 1986, 


§ 2 repealed former 6-14-10.1 NMSA, as enacted by Laws see ULS.C.S. § 150. 
1987, ch. 188, §.1, and enacted:a new section, effective - 
March 4, 1988. 


6-14-10.2. Delegation of authority by public body; authorizing 
instrument. 


A. A public body may adopt an authorizing instrument that delegates to one or more members, 
officers or employees of the public body, acting in a fiduciary capacity within the scope of authority 
and the parameters and conditions for the public securities set forth by the public body in the au- 
thorizing instrument as described in Subsection B of this section, the authority to sign a contract 
for the purchase or sale of public securities or to accept a binding bid for public securities and to 
determine the final terms for public securities to be issued pursuant to Subsection C of this sec- 
tion. The authorizing instrument shall be effective for one hundred twenty days or for a specified 
shorter period. 

B. An authorizing instrument dato patiny authority pursuant to Subsection A of this section 
shall establish the parameters and conditions for the public securities, including: © 

(1) the public purpose for which the public securities are to be issued; ' 

(2) the maximum par amount of the public securities; 

“(83) the maximum term for which the public securities may be outstanding; 

(4) the maximum interest rate that the public securities may bear; 

(5) each tax or revenue source that is pledged to or that shall secure payment for the pub- 
lic securities; 

(6) whether the public securities will be sold at a public or a private sale; 

(7) the minimum sales price or the maximum sales price of the public securities; 

' (8). the maximum amount of underwriting discount, if any, as a percentage of ane agere- 

gate principal amount of the public securities; 

(9) the form of the public securities, subject to the final terms described i in Subsection C of 
this section; 

(10) the public securities that may be refunded, if any; and 

(11) the appointment of a trustee, paying agent, registrar, escrow agent, tender agent, re- 
marketing agent, dissemination agent or any other agent or service provider required for the sale, 
issuance and delivery of the public securities and the form of agreement for each appointment. 

C. Subject to the parameters and conditions established in Subsection B of this section, a del- 
egatee may be authorized, pursuant to the authorizing instrument, to determine any or all of the 
following final terms of the public securities: 

(1) the interest and principal payment dates; 

(2)° the principal amount, denominations and maturity amortization; 

(3) the sale price; 

(4) the interest rate; 

(5) the interest payment periods; 

(6) the redemption and tender provisions; 
(7) the procurement of municipal bond insurance ‘and any related covenants or agree- 
ments; 

(8) the creation of any capitalized interest or debt service reserve funds, including the size 
and funding of the funds; 

(9) the amount of underwriting discount, if any; 

(10) the public securities to be refunded, if any; and 
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(11) the final terms of agreements, if any, with one or more trustee, paying agent, registrar, 
escrow agent, tender agent, remarketing agent, dissemination agent or any other agent or service 
provider required for the purchase, sale, issuance and delivery of the public securities. 

D. The public body shall determine and approve any term not listed in Subsection C of this 
section. 

EK. The delegatee shall certify in writing, prior to the TREY of the public securities, that the 
final terms determined pursuant to Subsection C of this section comply with the parameters and 
conditions established in the authorizing instrument pursuant to Subsection B of this section. The 
delegatee shall present the written certification containing the final terms of the public securi- 
ties to the public body in a timely manner, before or after the delivery of the public securities, at 
a regularly scheduled:meeting of the public, body held in,compliance with the Open Meetings Act 
[Chapter 10, Article 15 NMSA 1978]. | 

F. A public body need not approve a determination made by the delegatee pursuant to Subsec- 
tion C of this section if the determination complies with the parameters and conditions estab- 
lished in the authorizing instrument pursuant to Subsection B of this section. A determination 
made by the.delegatee pursuant to this section has the same force and effect as a determination 
made by the public body, The delegatee, while acting within the scope of the delegatee's authority 
and the parameters and conditions established in the authorizing instrument pursuant to Subsec- 
tion B of this section, shall not be subject to any personal liability for any action taken or omitted 
within that scope of authority. 

G. A public body's adoption of an authorizing instrument that islaties a dleahon cae au- 
thority pursuant to this section constitutes final passage of the authorizing instrument for the 
purposes of any applicable general or special law or any constitutional or statutory provision or 
municipal charter related to,any referendum or petition right. . 


History: Laws 2017, ch, 120, § 2, Effective dates, — Laws 2017, ch. 120, § 4 made Laws 
2017, ch. 120, § 2 effective July 1, 2017. 


6-14-11. Scope of act, 


The Supplemental Public Securities Act [6-14-8 through 6-14-11 NMSA 1978] is cumulative of 
and in addition to all other laws concerning public securities, and any public body may issue public 
securities in the manner provided in the Supplemental Public Securities Act notwithstanding any 
conflict or inconsistency between the provisions of the Supplemental Public:Securities Act and the 
provisions of any other law. 


History: 1978 Comp., § 6-14-11, enacted by Laws 
1983, ch. 265, § 4. 


6-14-12. Legislative intent. 


It is the intent of the legislature that the provisions of the Supplemental Public Securities Act 
[6-14-8 through 6-14-11 NMSA 1978] be applicable to all public securities of all public bodies of 
this state, notwithstanding any failure of this act or any other act of the legislature to expressly 
amend the applicable provisions of any other statute authorizing such publ securities. 


History: Laws 1983, ch. 265, § 63. 6-14-8 to 6-14-10, 6-14-11, 6- 14. 12, 6- 15-5 , 6-15-11, 6-15- 
Compiler's notes. — The term, "this act," means Laws 13, 7-27-16, 7-27- 17, 16-2-23, 17-1-19, 21-3-15, 21-5-14, 21- 
1983, ch. 265, which is presently compiled as 3-32-7, 3-33- 7-15, 21-8-17, 21- 11: 17, 22-18-11, 72-4-4, 72-16-56, 72-16- 
24, 3-33-41, 3-34-2, 3-34-3, 3-35-8, 3-39-9, 3-44-2, 4-34-3, 58, 72-16-63, 72-16-71, 72-18-57, 73-7-37, 73-9-17, 73-11-1, 
4-48A-15, 4-48A-22, 4-48B-20, 4-49-4, 4-55A-20, 4-55A- 73-12-15, 73-12-16, 73-16-7, 73-16-50 and 73-21- 26 NMSA 
37, 4-59-5, 6-9-1, 6-9-2, 6-12-6 to 6-12-8, 6-13-5, 6-13-11, 1978. nO 
id 
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ARTICLE 15 


Finances of Counties, Municipalities and School Districts 


Sec. 
6-15-1. Bonds payable from ad valorem taxes; notice of 
_» proposed issuance. 
6-15-2. Bond issues; local government division, or public 
’ school finance division, of the department 
of finance and administration to furnish 
information; transcripts of proceedings; 
disposition, 
Bonds; forms; interest; maturities. 
Tax levy for payment of bonds. 
Sale of bonds, 
Bids for bonds refused; return of deposits. 
Maturity date of bonds; limitation. 
"Municipal corporation" as used in Sections 6- 
15-3 to 6-15-8 NMSA 1978 defined. 
6-15-9. Bonds authorized at election; time limit on issu- 
ance; exceptions. ; 
6-15-10. Unissued bonds authorized at election; when 
void; exceptions. 
6-15-11. Refunding bonds of county, municipality or school 
district; approval of issuance; purpose. 
6-15-12. Ordinance or resolution for refunding bonds; 
contents; maturities, 


DAA Dd 


-1 
-1 
-1 
-1 
-1 
-1 


00) SOT 


5- 
5- 
5- 
5- 
5- 
5- 


Sec. 
6-15-13. Execution of refunding bonds; interest coupons; 
mode of payment; installments. 
6-15-14. Levy of taxes to pay annual installments and 
, interest. 
6-15-15. Exchange for bonds to be refunded; sales. 
6-15-16. Record of refunding bonds. 
6-15-17. Retired refunding bonds to be destroyed. 
6-15-18, Bonds surrendered for refunding; record; de- 
struction. 
9. Definition of terms. 
0. Application of bond proceeds; procedures; limi- 
_ tations. 
1. Contributions securing payment of bonds. 
2. Creation of sinking funds to secure payment of 
bonds, 
6-15-23. Repealed. 
6-15-24, Repealed. 
6-15-25. Repealed. 
6-15-26. Repealed. 
6-15-27. Repealed. 
6-15-28. Repealed. 


6-15-1. Bonds payable from ad valorem taxes; notice of proposed 


issuance. 


‘When any county, city, town, village or school district of the state shall have in contemplation the 
issuance of any bonds payable in whole or in part from ad valorem taxes, the governing author- 
ity thereof shall, before initiating any proceedings for such issue, forward to the local government 
division, or public school finance division, of the department of finance and administration [office 
of education of the department of finance and administration], a notice of such proposal in writing. 


History: Laws 1925, ch. 131, § 1; C.S. 1929, § 33- 
3801; Laws 1935, ch. 91, § 1; 1941 Comp., § 7-614; 1953 
Comp., § 11-6-13; Laws 1959, ch. 127, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1977, ch. 246, § 69, abolished the public school finance di- 
vision of the department of finance and administration, 
and Laws 1977, ch. 246, § 3, compiled as 9-4-3 NMSA 
1978, established the public school finance division of 
the educational finance and cultural affairs department. 
Laws 1980, ch. 151, § 58, repealed 9-4-3 NMSA 1978, 
while Laws 1980, ch: 151, § 47, compiled as 22-8-3 NMSA 
1978, established the public school finance division of the 
department of finance and administration. Laws 1983, ch. 
801; § 69, amended 22-8-8 NMSA 1978 to create the office 


of education within the department of finance and admin- 
istration, 


ANNOTATIONS 


Failure of notice not sufficient to enjoin issue. — 
Failure to notify state tax commission of proposed issue 
of school bonds and to obtain information as to valuation 
was not sufficient cause for enjoining the issue. White v. 
Curry Cnty, Bd. of Educ., 1932-NMSC-026, 36 N.M. 177, 
10 P.2d 590 (decided under former law). ' 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations § 124. 

20 C.J.S. Counties § 221; 64 C.J.S. Municipal Corpora- 
tions § 1658; 79 C.J.S. Schools and School Districts § 362; 
87 C.J.S, Towns § 220. 


6-15-2. Bond issues; local government division, or public school finance 
division, of the department of finance and administration to 
furnish information; transcripts of proceedings; disposition. 


It shall be the duty of the local government division, or public school finance division, of the 
department of finance and administration [office of education of the department of finance and 
administration], upon the receipt of the notice mentioned in Section 1 [6-15-1 NMSA 1978] hereof 
to furnish such governing authorities with all necessary information with reference to the valu- 
ation, present outstanding bonded indebtedness, limitations as to tax rates and debt contracting 
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power and such other information as may be useful to'such governing authorities and to the vot- 
ers of such county, city, town, village or school district in the consideration of any proposal to is- 
sue bonds. Upon the adoption of.a bond issue as provided by law by a county, city, town, village or 
school district, the governing authorities thereof shall prepare a true and complete transcript of 
proceedings, also three exact copies of such transcript of the proceedings had in connection with 
such bond issue. One copy of the transcript of the proceedings shall be immediately filed with 
the local government division, or public school finance division, of the department of finance and 
administration, one kept by the governing authorities and one copy to be furnished to the officer 
approving the bond issue as to its legality as provided by law. 


History: Laws 1925, ch. 131, § 2; C.S. 1929, § 33- 
3802; 1941 Comp., § 7-615; 1958 Comp., § 11-6-14; 
Laws 1959, ch. 127, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1977, ch. 246, § 69, abolished the public school finance di- 
vision of the department of finance and administration, 
and Laws 1977, ch. 246, § 3, compiled as 9-4-3 NMSA 
1978, established the public school finance division of 
the educational finance and cultural affairs department. 
Laws 1980, ch. 151, § 58, repealed 9-4-8 NMSA 1978, 
while Laws 1980, ch. 151, § 47, compiled as 22-8-3 NMSA 
1978, established the public school finance division of the 


department of finance and administration. Laws 1983, ch, 
301, § 69, amended 22-8-3 NMSA 1978 to create the office 
of education within the department of finance and admin- 
istration. 


ANNOTATIONS 


No authority to limit proceeds to advertising. 
— There is.no authority in this section or related stat- 
utes which authorizes the state tax. commission to limit 
proceeds of a fair bond sale to advertising purposes only, 
1957-58 Op. Att'y Gen. No. 58-47 (rendered prior to 1959 
amendment 


6-15-3. Bonds; forms; interest; maturities. 


A. Hereafter all general obligation bonds, except refunding bonds, issued. under lawful author- 
ity by any county, city, town, village or school district shall be issued in accordance with the provi- 
sions of Sections 6-15-3 through 6-15-8 NMSA 1978. As used in Sections 6-15-3 through 6-15-8 
NMSA 1978, the term "bonds" means only such general obligations [obligation] bonds, other than 
refunding bonds, of any county, city, town, village or school district. The bonds shall mature not 
more than twenty years from their date and be numbered from one upwards consecutively. Inter: 
est'on all such bonds shall be payable either annually or semiannually, as may be set forth in the 
act of the governing body of the issuing municipal corporation; provided, that the first installment 
of interest coming due may be for any period of time which shall not exceed one year from the date 
of the bonds, 

B. The resolution or ordinance authorizing the bonds may provide for the creation of a inlay 
fund to secure payment of principal or principal and interest on the bonds and may provide for 


mandatory annual payments to be made to the sinking fund from the taxes levied and collected 


pursuant to Section 6-15-4 NMSA 1978. 


History: Laws 1929, ch. 201, § 1; C.S. 1929, § 16- 
101; 1941 Comp., § 7-616; 1953 Comp. - § 11-6-15; Laws 
1973, ch. 398, § 1; 1975, ch. 326, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For limitation on life. of bond, see 
6-15-7 NMSA 1978." 

For creation of sinking fund, see 6-15-22 NMSA 1978. 


ANNOTATIONS 


Maturities at 20 to 30 years invalid: — A prelimi- 
nary resolution providing for a proposed bond issue for a 
hospital,. fixing the maturities at 20 to 30 years, was in- 
valid since under Section 6-15-7 NMSA 1978 such bonds 


9 


cannot have a-maturity longer than 20,years. Mann v. City 
of Artesia, 1938-NMSC-014, 42 N.M, 224, 76 P.2d.941. 

No constitutional conflict. — This act (Sections 6- 
15-3 to 6-15-8 NMSA 1978) does not conflict with N.M. 
Const., art. IV, § 18. 1929-30 Op..Att'y Gen, No. 186. 

Provisions deemed directory. — Provisions of this 
act (Sections 6-15-3 to 6-15-8 NMSA 1978) are directory 
and not mandatory. 1929-30 Op. Att'y Gen. No. 201. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 165 to 182. | 

20 C.J.S. Counties § 222; 64 C.J.S. Municipal Corpora- 
tions § 1684; 79 C.J.S. Schools and School Districts § 371; 


**87 C.J.S. Towns § 215, * 


6-15-4. Tax fone for payment of bonds. 


The officials now or hereafter charged by. law withthe duty of opin general (ad, valorem) 
taxes for the payment of bonds and interest shall, in the manner provided by, law, make an annual 
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levy sufficient to meet the annual or semiannual payments of principal and interest:on the bonds 
maturing or the mandatory sinking fund payments as in’ this article provided: Nothing herein 
contained shall be so construed as to prevent the municipal corporation from applying any other 
funds that may be in the treasury or investment income actually received from sinking fund in- 
vestments and available for that purpose to the payment of the interest on or the principal of.or 
any prior redemption premium in connection with such bonds as the same become due; and upon 
such payments, ths eo or levies herein provided may enka to that extent be diminished. 


History: Lawe 1929, ch. 201, § 2; C.S,1929, § 16- Cross references. — For destruction of documentary 
102; 1941 Comp., § 7-617; 1953 Comp. -, § 11-6-16; Laws , evidence of extinguished ii debt, see 6-10-62 NMSA 


1978, ch, 393, § 2; 1975, ch. 326, § 2. "1978. 


6-15-5. Sale of bonds. 


A. All of the bonds shall be offered and sold at public sale pursuant to this section or ata Ree 
tiated sale on terms determined by the municipal corporation. 
B. Bonds maturing in less than thirty days may be sold at private sale to the state at. the price 
and upon, such terms and conditions as a municipal corporation and the state may determine, 
C. Notwithstanding any law requiring bonds to be sold at a public sale, the following bonds 
may be sold at a public or private sale: 
(1) bonds designated as build America bonds pursuant to Section 1531 of the federal 
American Recovery and Reinvestment Act of 2009; and 
(2) qualified school construction bonds issued pursuant to the Qualified School Sénstese! 
tion Bonds Act [22-18B-1 through 22-18B-5 NMSA 1978] and Section 1521 of the federal American 
Recovery and Reinvestment Act of 2009. Ri 
D. Before any bonds issued by a municipal corporation are offered for public sale, the corpo- 
rate authorities issuing the bonds shall designate the maximum net effective interest rate the 
bonds shall bear, which shall not exceed the maximum permitted by the Public Securities Act [Sec- 
tions 6-14-1 through 6-14-38 NMSA 1978]. A notice calling for bids for the purchase of the’bonds 
shall be published once at least one week prior to the date of the sale in a newspaper having local 
circulation. The notice shall specify a place and designate a day and hour subsequent to the date 
_ of the publication when bids shall be received and publicly opened for the purchase of the bonds. 
The notice shall specify the maximum net effective interest rate permitted for the bonds and the 
maximum discount if a discount is allowed by the governing body and shall require bidders to 
submit a bid specifying the lowest rate of interest and any premium or discount if allowed by the 
governing body at, above or below par at which the bidder will purchase the bonds. The bonds shall 
be sold to the responsible bidder making the best bid determined by the municipal corporation 
as set forth in the notice, subject to the right of the governing body to reject any and all bids and 
readvertise. All bids shall be sealed or sent by facsimile or other electronic transmission to the mu- 
nicipal corporation as set forth in the notice. Except for the bid of the state or the United States, 
if one is received prior to acceptance by the governing body of the best bid, the best bidder shall 
make a deposit of not less than two percent of the principal amount of the bonds, either in the form 
of a financial security bond or in cash or by cashier's or treasurer's check of, or by certified check 
drawn on, a solvent commercial bank or trust company in the United States, which deposit shall 
be returned if the bid is not accepted: The financial surety bond or,the long-term debt obligations 
of the issuer or person guarantying the obligations of the issuer of the financial surety bond shall 
be rated.in one of the top two rating categories of a nationally recognized rating agency, without 
regard to any modification of the rating, and the financial surety bond must be issued by an in- 
surance company licensed to issue such'a bond in New Mexico. If the successful bidder does not 
complete the purchase of the bonds within thirty days following the acceptance of the bidder's bid 
or within ten days after the bonds are made ready and are offered by the municipal corporation for 
delivery, whichever is later, the amount of the bidder's deposit.shall be forfeited to the municipal 
corporation issuing the bonds, and, in that event, the»governing body may accept 'the bid of the 
bidder making the next best bid: If all bids are rejected, the governing body may readvertise the 
bonds for sale in the same manner as for the original advertisement or sell the bonds at private 
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sale to the state or the United States. If there are two or more equal bids and the bids are the best 
bids received, the governing body shall determine which bid shall be accepted. 

E. Except as provided in this section, bonds to be issued by a municipal corporation for vari- 
ous purposes may be sold and issued as a single combined issue even though they may have been 
authorized by separate votes at an election or elections. Bonds authorized by any incorporated city, 
town or village for the construction or purchase of a system for supplying water, a sanitary sewer 
system or a storm sewer system may be combined with each other and sold and issued as a single 
issue but may not be combined with bonds to be issued for any other purpose that may be subject 
to the debt limitation of Article 9, Section 13 of the constitution of New Mexico. 

F The bond underwriter representing the municipal corporation in a negotiated bond sale pur- 
suant to this section shall be selected pursuant to a request for proposals in accordance with the 
provisions of the Procurement Code. 

G. When bonds are sold at a negotiated sale, the terms of the bonds and comparable sale re- 
sults for similar bonds shall be presented at a public meeting of the governing body of the munici- 
pal corporation. 

H. For purposes of this section, "negotiated sale" means a sale of the bonds to investors by 
a bond underwriter or a private placement of the bonds with a bank, financial institution, state 
instrumentality or other person, with interest rates, maturity dates and other terms that are sat- 
isfactory to the municipal corporation. 


History: Laws 1929ch. 201, § 8; C.S, 1929, § 16-103; —s corporation as set forth in the notice" for "bidder making 
Laws 1937, ch. 125, § 1; 1941 Comp., § 7-618; 1953 the best bid" in the fourth sentence, substituted "All bids 
Comp., § 11-6-17; Laws 1969, ch. 217, § 1; 1973, ch. shall be sealed.or sent by facsimile or other electronic 
393, § 3; 1983, ch. 265, § 28; 1996, ch. 30, §. 1; 1999, ch. transmission to the municipal corporation as set forth in 
232, § 2; 2005, ch. 158, § 1; 2009, ch. 154, § 5; 2011, ch. the notice. Except for the bid of the state of New Mexico or 
92, § 1; 2013, ch. 158, § 1. the United States, if one is received, all bids shall be" for 

The 2013 amendment, effective June 14, 2013, pro- | "All bids shall be sealed and, except the bid of New Mex- 
vided for the sale of general obligation bonds through ico, if one is received, shall be" and inserted "in the form of 
negotiated sales; provided for the designation of interest a financial security bond or" in the fifth sentence, inserted 
rates; in Subsection A, deleted the former first sentence the sixth sentence, and inserted "or sell the bonds at pri- 
which required corporate authorities to designate the vate sale to the state of New Mexico or the United States" 
maximum net effective interest rate before any bonds in the eighth sentence. 
were offered for sale, and after "sale pursuant to this sec- The 1996 amendment, effective July 1, 1996, added 
tion", added the remainder of the sentence; in Subsec- the subsection designations: in Subsection ’A, added the 
tion D, added the first sentence; and added Subsections proviso at the beginning, deleted the former ‘fourth sen- 
F through H. tence relating to mailing a copy of the notice, and substi- 

The 2011 amendment, effective June 17, 2011, elimi- tuted "does not" for "fails or neglects to" in the seventh 
nated the requirement that all bids be accompanied by a sentence; substituted "issued by a municipal corporation" 
deposit and required that the best bidder make a deposit for "or any part thereof' in Subsection B; inserted "by a 
before the governing body accepts the bid. municipal corporation" in the first sentence in Subsection 

The 2009 amendment, effective April 7, 2009, added C; and made stylistic changes throughout the section. 
Subsection C. 

The 2005 amendment, phostine June 17, 2005, in ANNOTATIONS 
Subsection A, provided that except as provided in Sub- . No commission is allowed for sale of bonds, in 
section B of this section and in Sections 6-18-6, 6-18-7 whatever guise attempted. 1929-30 Op. Att'y Gen, No. 30- 


and 6-21-9 NMSA 1978, bonds shall be sold at public sale 80. 
pursuant to this section; and added Subsection B to pro- Financial advisors entitled to fee. —A firm acting 
vide that bonds may be sold at private sale to the state of as financial advisor on the issuance, sale and delivery of 
New Mexico at the price and upon terms and conditions general obligation school bonds is entitled to a fee and 
as “ere be negotiated between the state and the political such fee is a reasonable and legal expense incurred by 
subdivision, +3 ' 

The 1999 amendment, effective June 18, 1999, in Sub- pris Se aA ee eR eae ee 
section A, deleted "Except as provided in Subsection B of Effect of board of adiication advertising bonds. — 


this section” pr eceding "Before any bonds", substituted A board of education does not lose its right to sell bonds 
offered for public sale" for "offered for sale", deleted:"rate to the state treasurer by advertising them for sale, nor 


of interest the bonds shall bear and shall designate the is such right lost when the state treasurer bids on them 


maximum" preceding "net effective interest rate", and tthe piblicofer A5- ' 
inserted "the bonds shall bear"; redesignated the former A hee hae ba EE Cae eet 38 oh ae 
ending of Subsection A as B, in Subsection B, substituted Jur, 2d Public Securities and Obligations §§ 193 to 214, 


"published once at least one week prior to the date of the 


B 8 . 
sale" for "published once a week for two consecutive weeks" ongigeue. in epeegelof dinquntsperrmiitedsbyrlashy Paton 


pel to deny validity of, within authorized debt, tax or voted 


in the first sentence, deleted "sealed" preceding "bids" in limit, 175 A.L.R, 823. 

the second sentence, deleted "rate of interest the bonds 20 C.J.S, Counties § 225; 64 C.J.S. Municipal Corpora- 
shall bear, the maximum" preceding "net effective inter- _ tions § 1679; 79 O.J.S. Schools and School: Districts § 370; 
est rate" in the third sentence, substituted "responsible 87 C.J.S. Towns 8§ 216, 217. 


bidder making the best bid determined by the municipal 
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6-15-6. [Bids for bonds refused; return of deposits. ] 


Ifa bid be accepted the deposits of all other bidders shall be thereupon returned; if all bids be 
rejected, then all deposits shall be returned forthwith. 


History: Laws 1929, ch. 201, § 4; C.S. 1929, § 16-104; Bracketed material. — The bracketed material was 
1941 Comp., § 7-619; 1953 Comp., § 11-6-18, inserted by the compiler and is not part of the law. 


6-15-7. Maturity date of bonds; limitation. 


Bonds issued hereunder shall never be issued to run for a longer period than twenty years from 
the date of the bonds. 


History: Laws 1929, ch. 201, § 5; C.S. 1929, § 16- ANNOTATIONS 

105; 1941 Comp., § 7-620; 1953 Comp., § 11-6-19; L 

1973, ch. 393, ve : Pe mo Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Cress Perens con — For limitation on issuance of Jur, 2d Public Securities and Obligations § 173. 

bonds, see 6-15-9 NMSA 1978. 20 C.J.S. Counties § 222; 64 C.J.S. Municipal Corpora- 


tions §§ 1690 to 1693; 79.C.J.S. Schools and School Dis- 
tricts § 371; 87 C.J.S, Towns § 215. 


6-15-8. ["Municipal corporation" as used in Sections 6-15-3 to 6-15-8 
NMSA 1978 defined. ] 


The term municipal corporation shall, for the purpose of this act [6-15-3 to 6-15-8 NMSA 1978], 
be construed to mean county, incorporated city, incorporated town, incorporated village or school 
district. 


History: Laws 1929, ch. 201, § 7; C.S. 1929, § 16-107; term "municipal corporation" is, by the wording of this 


1941 Comp., § 7-621; 1953 Comp., § 11-6-20. section, limited to the purposes of the act, 6-15-3 to 6-15-8 

Bracketed material. — The bracketed material was NMSA 1978, said purposes having to do with the issuance 

inserted by the compiler and is not part of the law, and sale of bonds of political subdivisions. Being so lim- 

ited, it is not a general legislative declaration. McWhorter 

: ANNOTATIONS | v. Board of Educ., 1958-NMSC-015, 63 N.M. 421, 320 P.2d 
Section limited to issuance and sale of bonds. — 


1025. 
The inclusion of school districts in the definition of the 


6-15-9. Bonds authorized at election; time limit on issuance; exceptions. 


Bonds shall not be issued or sold by a school district, county or municipality after the expiration 
of four years from the date of the election authorizing the issue, except for the purpose of refund- 
ing previous bond issues or in payment of judgments. The bonds may be sold to the United States 
or to the state in any case in which the state or the United States has made an offer to purchase 
the bonds and the offer was accepted prior to the expiration of the four-year period. Any period of 
time when the validity of bonds or the election therefor is in litigation shall be excluded from.the 
four-year period, 


History: Laws 1933, ch. 114, § 1; 1934 (S.S.), ch. 12, Mexico" twice in the second sentence, and substituted 
§ 1; 1941 Comp., § 7-622; 1953 Comp., § 11-6-21; Laws "four-year period" for "three-year period" twice. 
1959, ch. 358, § 1; 1975, ch. 224, § 1; 1987, ch. 172, §1; The 1999 amendment, effective June 18, 1999, deleted 
1999, ch. 232, § 3; 2003, ch, 188, § 1. "initiation of proceedings for" following "three years from 

Cross references. — For {imitation on maturity of the date of" in the first sentence, and substituted "state of 
bonds, see 6-15-7 NMSA 1978. New Mexico in any case in which the state of New Mexico 

The 2003 amendment, effective June 20, 2003, de- or the United States has made an offer" for "state in any 
leted "No" from the beginning and inserted "not" follow- case in which the state’ has made an offer" in the second 
ing "shall", substituted "four" for "three" following "the sentence, 
expiration of", deleted "or if the issuance of the bonds has The 1987 amendment, effective June 19, 1987, sub- 
been authorized at a regular election for officers of any stituted "three years" for "two years" and "has made" for 
such school district, county or municipality or, where au- "has heretofore made or shall hereafter make" and deleted 
thorized by statute, at a special election held for that pur- "heretofore, or may be hereafter" preceding "authorized at 
pose" following "payment of judgments", deleted "of New a regular election", "of America" following "United States", 
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6-15-10 PUBLIC FINANCES Wid 6-15-11 


"of New Mexico" following "to the state", and "heretofore; .» obligation bonds in view of provisions of Laws 1943, ch. 82, 
or hereafter shall be" preceding "accepted prior" in the relating to the purchase or construction of a utility by a 
first sentence; substituted "three-year period" for "two- municipality, and if the provisions of that act are complied 
year period" in the first and second sentences; and made with the revenue bonds are valid, 1951-52 Op. Att'y Gen. 
other minor word changes in the first sentence. No. 51-5860 (rendered onei 1959 ya 1975 amendments). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 

ANNOTATIONS Jur, 2d Public Securities and Obligations §§ 183, 187. 


20 C.J.S. Counties § 221; 64 C.J.S. Municipal Corpora- 


Section! notlepplicable: tasevenne honds.indidiis tions § 1699; 79 C.J.S. Schools and School Districts § 371. 


statute is not applicable to revenue bonds as it is to general 


6-15-10. Unissued bonds authorized at election; when void; exceptions. 


In all cases where bond issues by the school districts, counties or municipalities have been au- 
thorized by special election and the bonds have not been issued within four years, the time allowed 
in Section 6-15-9 NMSA 1978 from the date of the special election authorizing the proposed issue, 
the proposed bond issue is void, except where issued for refunding bonded debt or for payment 
of judgments against the school district; county or municipality. Such bonds may be sold to the 
United States'or to the state at private sale in any case in which the state or the United States 
has made an offer to purchase the bonds and the offer was accepted prior to the expiration of the 
four-year period allowed in Section 6-15-9 NMSA 1978. 


History: Laws 1933, ch: 114, § 2; 1984 (S.S.), ch. 12, election authorizing the proposed issue" in the’ first ‘sen- 
§ 2; 1941 Comp,, § 7-623; 1953 Comp., § 11-6-22;Laws tence, and substituted "state of New Mexico at private 
1959, ch. 358, § 2; 1987, ch. 172, § 2; 1999, ch. 282, § 4; sale in any case in which the state of New Mexico or the 
2003, ch. 188, § 2. United States has made an offer" for "state in any case in 

The 2008 amendment, effective June 20, 2003, substi- which the state has made an offer".in the second sentence. 
tuted "within four years, the time allowed in Section 6-15-9 The 1987 amendment, effective June 19, 1987, deleted 
NMSA 1978" for "and sold within three years" following "or are hereafter" preceding "authorized by special elec- 
"not been issued", inserted "school" following "judgments tion", "heretofore or may be hereafter" preceding "autho- 
against the", deleted "and, except where the issuance of rized at a regular election" and substituted "three years" 
the bonds has been authorized at a regular election for offi- for "two years" and "is void" for "shall be null and void" in 
cers of any school district, county or municipality or, where the first sentence; deleted "of America" following "United 
authorized, by statute, at a special election held for those States", "of New Mexico" following "state", and "here- 
purposes" following "county or municipality", deleted "of tofore, or hereafter shall be" preceding "accepted prior" 
New Mexico" twice in the last sentence, and substituted and substituted "has made" for "heretofore made or shall 
"the four-year. period allowed.in Section 6-15-9 NMSA hereafter make" and "three-year period" for "two-year pe- 
1978" for "the three-year period" at the end. riod" in the second sentence; and made other minor word 

The 1999 amendment, effective, June 18, 1999, de- changes throughout the section. 


leted "initiation of proceedings for the". preceding "special 


6-15-11. Refunding bonds of county, municipality or school district; 
approval of issuance; purpose. 


The governing body of any county, municipality or school district in this state may, with the ap- 
proval of the department of finance and administration, issue bonds in such form as the governing 
body may determine, to be denominated refunding bonds, for the purpose of refunding any of the 
general obligation bonded indebtedness of the county, municipality or school district which has or 
will become due and payable or which has or will become payable at the option of the county, mu- 
nicipality or school district or by consent of the bondholders or by any lawful means. 


History: Laws 1927, ch. 128, § 1; C.S. 1929, § 90- optional i in 20 years, it was entitled to refund a portion 
1101; 1941 Comp., § 7-624; 1953 Comp. + § 11-6-28; of the ‘i issue, amounting to about one-half, and to use its 
Laws 1963, ch. 234, § 1; 1983, ch. 265, § 29, discretion in selecting the bonds to be refunded, and a 

bondholder had no right to insist that his bond be called 
ANNOTATIONS or not called before maturity. Town of Alamogordo v. Beall, 
Constitutionality. — This. act (Sections 6-15-11 to 1937-NMSC-003, 41 N.M. 93, 64 P.2d 384. 
6-15-19. NMSA 1978) does not violate the constitutional Approval of form and interest rate included in 
limitation (N.M. Const., art. IX, §§ 11, 15) where bonds are initial approval, — If the state tax commission ap- 
issued to refund a valid obligation. Southwest Sec. Co. v. proved the issuance of school district bonds, it necessarily 
Board of Educ.,.1936-NMSC-008, 40 N,M, 59, 54 P.2d 412, approved the form thereof and the rate of interest. South- 

Municipality entitled to use discretion in refund- west Sec. Co. v. Board of Educ., 1936-NMSC-008, 40 N.M. 

ing portion of issue. — Where municipality, issued 59, 54 P.2d 412 (decided under former law). 


51/2% water bonds, part payable in 30 years and part 
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6-15-12 FINANCES OF COUNTIES, MUNICIPALITIES AND SCHOOL DISTRICTS 6-15-12 


Refunding indebtedness by issuing bonds exceed- the outstanding bonds beingrefunded, provided the pro- 


ing amount of indebtedness. — Code 1915, § 3646 ceeds of the refunding bonds are used only for the purpose 
(repealed) authorized a city to refund its indebtedness, of refunding existing ‘school district general obligation 
evidenced by judgments on past-due bonds, by issuing 5% indebtedness and not for new capital outlay projects, op- 
bonds in an amount exceeding the amount of the indebt- erating costs of a school district or other purposes besides 
edness sought to be refunded, so that a sale thereof at not refunding. 2001 Op. Att'y Gen. No. 01-03. 
less than 95 would produce a sufficient fund. Padilla v. So- Water revenue bonds do not constitute "bonded 
corro, 19238-NMSC-008, 28 N.M. 354, 212 P. 337 (decided indebtedness" of municipality inasmuch as such rev- 
under former law). enue bonds are payable only from the net revenue of the 
General obligation water refunding bonds may water works system. 1959-60 Op. Att'y Gen. No. 60-161. 
not be issued. — Water revenue bonds may not be re- Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 
funded in whole or in part by the issuance of general ob- Jur. 2d Public Securities and Obligations §§ 222 to 227. 
ligation water refunding bonds for the reason that the Power of municipality or other governmental body to 
statutory grant of such power is lacking. 1959-60 Op. Att'y issue refunding bonds to retire obligation in respect of 
Gen. No. 60-161. _ which the creation and maintenance of a sinking fund by 
Refunding bonds in amount that exceeds out- taxation is required. 157 A.L.R. 794: 
standing bonds. — Subject to approval of the depart- 20°C.J.S. Counties §§ 218) to 226; 64 C.J:S. Municipal 
ment of finance and administration, a board of education Corporations §§ 1651 to 1653; 79 C.J.S. Schools and School 
may issue general obligation refunding bonds in a princi- Districts § 360. 


pal amount that is greater than the principal amount of 


6-15-12. Ordinance or resolution for refunding bonds; contents; 
maturities. 


Whenever such governing body shall deem it expedient to issue refunding bonds under the pro- 
visions of Sections 6-15-11 to 6-15-22 NMSA 1978, the governing body of a municipality shall 
adopt an ordinance, and the governing body of a county or school district shall adopt a resolution, 
which shall be spread on the records of the governing body, which ordinance or resolution shall set 
out the facts making the issuance of such refunding bonds necessary or advisable, the determina- 
tion of such necessity or advisability by said governing body and the amount of such refunding 
bonds which it is deemed necessary and advisable to issue. Such ordinance or resolution shall fix 
the rate or rates.of interest of such bonds, which shall not be in excess of the maximum coupon 
rate which is permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978], the date 
of said refunding bonds, the denomination or denominations thereof, the maturity date or dates, 
the last of which shall'not be more than twenty-five years from the date of said refanding bonds, 
the place or places of payment within or without the state of New Mexico of both principal and 
interest, and shall further set out the form of said refunding bonds. 


History: Laws 1927, ch. 128, § 2; C.S. 1929, § 90- paid immediately upon their initial callable date. City of 
1102; 1941 Comp., §$‘7-625; 1953 Comp., § 11-6-24; Albuquerque v. Gott, 1964-NMSC-027, 73 N.M. 439, 389 
Laws 1963,.ch. 234, § 2; 1975, ch. 326, § 3. P.2d 207. 

: Maturity date. — The maturity date of refunding 
ANNOTATIONS . bonds cannot be more than 25 years from their date, nor 


ésolution “minutes need net he certified) 2! N extend beyond the final maturity date of bonds to be re- 
resolution authorizing issuance of school refunding bonds funded where these become due and payable at the option 
complied with the statute by stating that the.old bonds of the issuing body. 1935-36 Op. Att'y Gen. No. 36-1416, 
bore 6% interest, and that such bonds might be refunded Principal amount greater than principal amount 
with bonds at a lower interest. Failure to certify the min- of outstanding bonds being refunded. — Subject to 
ne rl eerie anti ntidais. the bande. the approval of the department of finance and administra- 


Southwest Sec. Co. v. Board of Educ., 1936-NMSC-008, 40 tion, a board of education may issue general obligation re- 
NM. 59. 54 P2d 412. ¢ ‘ funding bonds in a principal amount that is greater than 


the principal amount of the outstanding bonds being re- 
funded, provided the proceeds of the refunding bonds are 
used only for the purpose of refunding existing school dis- 
trict'general obligation indebtedness, as provided by law, 


Placing proceeds in escrow does not increase in- 
debtedness. — Where proceeds of municipal refunding 
bonds were to be placed in escrow and invested in United 
States bonds for the sole ose of paying off indebted- : : vg ie 
ness on existing sefiecil Geh heienis. he sebihaiee ete and not for new capital outlay projects, operating costs of 
could not be considered as an increase in the city's indebt- a school district or other purposes besides refunding. 2001 
edness within N.M. Const., art. IX, § 12 and N.M. Const., Op. Att'y Gen. No. 01-03. C P , 
art. IX, § 13, even though some 10 years would lapse be- Am. Jur. 2d, ALR. and C.J.S. re Agi : 
tween issuance of refunding bonds and final:payment of CIS. Coane § 221; 64 CJS. en me Seal a 
original bonds, and though original bonds would not be™ § 1659; 79 C.J.S. Schools and School Districts § 363. 
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6-15-13 _ PUBLIC FINANCES 6-15-15 


6-15-13. Execution of refunding bonds; interest coupons; mode of 
payment; installments. 


The refunding bonds: shall ‘be in such form.as the governing body may determine and, unless 
issued in book entry or similar form without the delivery of physical securities, shall refer to the 
act under which they are issued, be executed in the name of the county, municipality or school 
district, signed by the chairman or president of the governing body, sealed with the: seal.of the 
county, municipality or school district and attested by the county, municipal or school district clerk 
or secretary. The interest accruing on the refunding bonds shall be payable semiannually or annu- 
ally. Both principal and interest of the bonds shall be payable in lawful money of the United States 
at such place or places‘as may be determined by the governing body of the county, municipality or 
school district. The principal of the bonds shall mature on the date or dates set by the governing 
body, with or mathout option of prior redemption, not later than ee years from the date of 
the bonds. 


History: Laws 1927, ch. 128, § 3; C.S. 1929, § 90- 
1103; 1941 Comp., § 7-626; 1953 Comp., § 11-6-25; 
Laws 1963, ch. 234, § 3; 1975, ch. 326, § 4; 1983, ch. 
265, § 30. 

Compiler's notes, — The reference in the section 
heading to "interest coupons" is apparently irrelevant in 
light of the 1983 amendment, which deleted references to 
interest coupons. 


Cross references. — For facsimile “spate tae of public 


officials, see 6-9-1 NMSA 1978 et seq: 
ANNOTATIONS 


Payment of school refunding bonds. — School re- 
funding bonds payable in gold coin or its equivalent in 
lawful money did! not invalidate bonds which were pay- 
able in gold coin equal to current standard of weight and 
fineness since such bonds were payable in lawful money 


of the United States. Southwest Sec. Co. v. Board of Educ., 
1936-NMSC-008, 40 N.M. 59, 54 P.2d 412 (decided under 
former law). 

Provision for seal on school district bonds is di- 
rectory only and is not essential to valid obligation. 
Estancia Bd. of Educ. v. Woodmen of World, 77 F.2d 31 
(10th Cir. 1935). 

Legislative intent. — Considering the purpose of the 
Uniform Facsimile Signature of Public Officials Act (Sec- 
tions 6-9-1 to 6-9-6: NMSA 1978), it is the legislative in- 
tention;that the proyisions of such act be applicable to 
the signatures affixed to advance county, municipality or 
school district refunding bonds provided for in this sec- 
tion. 1965 Op. Att'y Gen. No. 65-67, 

Am. Jur, 2d, A.L.R. and C.J,S. references. — 20 
C.J.S. Counties 88 222, 226; 64 C.J.S. Municipal Corpora- 
tions § 1684; 79 C.J.S. Schools and School Districts § sles 


6-15-14. Levy of taxes to pay annual cctaltcemee and sees 


The governing body of any county, municipality or school district which Bett have issued re- 
funding bonds under the provisions of Sections 6-15-11 to 6-15-22 NMSA 1978, shall, during each 
year in which any of said bonds shall be outstanding, cause an annual tax to be levied. on, all 
property in the county, municipality or school district subject to taxation, sufficient: to produce 
one year's interest on all of said bonds then outstanding, and to pay the annual installment of the 
principal of said bonds that will become due and payable in the next’ensuing year or the annual 
mandatory sinking fund requirement if the principal is to.be paid from a sinking fund. Such taxes 
shall be levied, assessed and collected at the times and in the manner that:other county, municipal 
or school district taxes are levied, assessed and collected, and the proceeds of such taxes shall be 
kept.in a special fund or sinking fund to be. used only for the Raymgo tA of the interest on and for the 
redemption of such bonds. 


History: Laws, 1927, ch, 128, § 5; C.S. 1929, § 90- 
1105; 1941, Comp., § 7-628; 1953 Comp., § 11-6-27; 
Laws.1975, ch. 326, § 5. it 

Cross references. — For destruction nf doesnt bah? 
evidence of extinguished public debt see 6-10-62 MSA 
1978. 


ANNOTATIONS 


Am. Sir! 2d, A.L.R. and C.J.S. KefSvericelt 64 sie 
Jur. 2d Public” Seeuriied and Obligations 88 58 to 62, be 
349, 376. fay 

20 C.J.S. Counties § 226; 64 C.J.S. Municipal Gurpete 


tions § 1706;79 C.J.S. Schools and School Districts § 374. 


6-15-15. Exchange for bonds to be refunded; sales, , 

All such refunding bonds may be exchanged dollar for dollar for the bonds to be refunded, or 
they may be sold as directed by the governing body, and the proceeds thereof shall be applied only 
to the purpose for which said refunding bonds were issued. 
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6-15-16 


History: Laws 1927, ch, 128, § 6; C.S. 1929, § 90- 
1106; 1941 Comp., § 7-629; 1958 Comp., § 11-6-28; 
Laws 1963, ch. 234, § 4. 


ANNOTATIONS 


' Authority of school district. — This act (Sections 6- 
15-11 to 6-15-19. NMSA 1978). authorizes a school district 
to issue refunding bonds for sale enforceable in the hands 
of the’ purchaser. Southwest Sec, Co, v. Board of Educ., 
1936-NMSC-008, 40 N.M. 59, 54 P.2d 412. 


' Bona fide. purchaser's right to rely on. certificate. 


— A bona fide purchaser of a bond purported to be a school 
refunding bond has a right to rely on the certificate that 
exchange of the bonds had been effectuated and refunded 
bonds destroyed, made by authorized officers, and the school 


6- 15-16. [Record of refunding bonds.] 


FINANCES OF COUNTIES, MUNICIPALITIES AND SCHOOL DISTRICTS 


6-15-19 


board is estopped to assert falsity of certificate. Estancia Bd. 
of Educ. v. Woodmen of World, 77 F.2d 31 (10th Cir. 1935), 
Estoppel of. school district raising invalidity of 
bond. — A school district is estopped from setting up the 
invalidity of bonds as against a bona fide purchaser on 
ground that the old bonds had not been canceled and record 
made of such acts where the bonds recited that all statutory 
requirements had been fulfilled and the board had certified 
to delivery and cancellation of old bonds. Southwest Sec. Co. 


. v. Board of Educ., 1936-NMSC-008, 40 N.M. 59,.54.P.2d 412. 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Power 
of governmental unit to issue bonds as implying power to 
refund them, 1'A.L.R.2d 184," ¢ 

20 C.J.S, Counties § 225; 64 C.J.S. Municipal Corpora- 
tions § 1679; 79 C.J.S, Schools and School Districts § 370. 


4 


The governing body of any county, municipality or school district issuing bonds under this act 
[6-15-11 through 6-15-19 NMSA‘1978 NMSA 1978] shall keep a record thereof in a book to be kept 
for that purpose, showing the date, number, amount and maturity of such bonds and all: payments 


of interest or principal of any such bonds. 


History: Laws 1927, ch. 128, § 7; C.S..1929,§ 90- 
1107; 1941 Comp,, § 7-630; 1953 Comp., § 11-6-29. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


6-15-17. [Retired refunding bonds to be destroyed. | 


All such refunding bonds paid and retired shall be burned and destroyed by the governing body 
which retires the same, and a record. of such destruction and the number and amount of bonds 
destroyed shall be entered on the records of such governing body. 


History: Laws 1927, ch. 128, § 8; C.S. 1929, § 90- 
1108; 1941 Comp., § 7-631; 1958 Comp., § 11-6-30. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


6-15-18. [Bonds surrendered for refunding; record; destruction. | 


Upon the surrender of any bonds refunded under the provisions of this act [6-15-11 through 
6-15-19 NMSA 1978], there shall be entered on the records of the governing body to whom sur- 
rendered the fact of such.surrender and the number, amount, date and character of the bonds so 
surrendered; and such bonds shall. be destroyed by such governing body and the fact of such de- 
struction shall be likewise entered on such record. . | | 


Bracketed material. — The bracketed material, was 
inserted by the compiler and is not part of the law. 


” History: Laws 1927, ch. 128, § 9; C.S. 1929, § 90- 
1109; 1941 Comp., § 7-682; 1953 Comp., § 11-6-31. 


6-15-19. [Definition of terms.] 


The term "municipality" shall mean any incorporated city, town, or village in this state, whether 
the same shall have been incorporated by special character [charter] or under the general laws 
of this state. The term "school district" shall mean and include all municipal independent union 
high school or rural districts, whether the same shall be under the jurisdiction of a county board 
of education or municipal boards of education, and shall include districts organized for high 
school purposes. The term "governing body" shall mean the board of county commissioners, city 
council, board of trustees, board of commissioners or similar legislative bodies of municipalities, 
and shall mean the board of education or similar board having control of school affairs. 


Bracketed material. — The bracketed material. was 
inserted by the compiler and is not part of the law. 


History: Laws 1927,-ch. 128, §.10;.C.S.:1929, § 90- 
1110; 1941 Comp., § 7-633; 1953 Comp., § 11-6-32. 
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6-15-20 PUBLIC FINANCES ‘ 6-15-20 


6-15-20. Application of bond proceeds; procedures; limitations. 


A. The proceeds derived from the issuance of any refunding bonds under the provisions of Sec: 
tions 6-15-11 through 6-15-22 NMSA 1978, shall first be either immediately applied to the pay- 
ment, or redemption and retirement of the bonds to be refunded and the cost and expense incident 
to such procedures, or shall immediately be placed in escrow to be applied to the payment of said 
bonds upon their presentation therefor and the costs and expenses incident to such proceedings. 
Any money remaining after providing for the payment of the refunded bonds and any expenses 
and costs incident therewith shall be credited against the initial or subsequent levies required 
by Section 6-15-14 NMSA 1978 and deposited to the special fund of the political subdivision to be 
used to pay maturing principal and interest on the refunding bonds. 

B. Any such escrowed proceeds, pending such use, may be invested or, if necessary, reinvested 
only in direct obligation [obligations] of the United States of America, or obligations guaranteed 
by the United States of America, maturing at such times as to ensure the prompt. payment of the 
bonds refunded under the provisions of this article and the interest accruing thereon. For the 
purposes of this section, obligations guaranteed bythe United States of America shall include but 
not be limited to the following: farmers home administration certificates of beneficial ownership, 
export-import bank certificates of beneficial interest, export-import bank participation certificates, 
export-import bank debentures, government national mortgage association participation certifi- 
cates and debentures and small business administration debentures. 

C. Such escrowed proceeds and investment [investments], together with any interest to be 
derived from such investments, shall be in an amount which at all times shall be sufficient to pay 
the bonds refunded as they become due at their respective maturities or as they are called for re- 
demption and payment on prior redemption dates, as to principal, interest, any prior redemption 
premium due, and any charges of the escrow agent payable therefrom; the computations made in 
determining such sufficiency shall be verified by a certified or registered public accountant. 

D. For the purpose of implementing the provisions of this article, the governing body shall 
have the power to enter into escrow agreements and to establish escrow accounts with any quali- 
fied depository located within the state of New Mexico, which is a member of the federal deposit 
insurance corporation, under protective covenants and agreements whereby such accounts shall 
be fully secured by direct obligations of the United States of America or obligations guaranteed 
by the United States of America or shall be invested in such direct obligations, or guaranteed 
obligations in such amounts as will be sufficient, and maturing at such times, so as to ensure the 
prompt payment of the bonds refunded, and the interest accruing thereon, under the provisions of 
Sections 6-15-11 through 6-15-22 NMSA 1978. All banks are authorized and directed to give such 
security. 

E. Inno event shall the aggregate amount of bonded indebtedness of any county, municipality 
or school district exceed the maximum allowable amount as determined pursuant to the statute 
applicable to such county, municipality or school district. | 

F. The issuance of refunding bonds by any county, municipality or school district for the purposes 
and in the manner authorized by this article or under the provisions of any other law thereunto en- 
abling, shall never be interpreted or taken to be the creation of an indebtedness such that the same 
would require the approval of the qualified electors of the county, municipality or school district, and 
no such approval shall be required for the issuance of such refunding bonds except as‘is specifically 
required by the law under which said refunding bonds are sought to be issued or have been issued. 

G. No bonds may be refunded under the provisions of Sections 6-15-11 through 6-15-22 NMSA 
1978 unless the holders thereof voluntarily surrender said bonds for immediate exchange or im- 
mediate payment or unless said bonds either mature or are callable for redemption prior to their 
maturity under their terms within twenty years from the date of issuance of the refunding bonds 
and provision shall be made for paying or redeeming and discharging all of the bonds refunded 
within said period of time. 


History: 1953 Comp., § 11-6-34.1, enacted by Laws Compiler's notes. — The words "this article" refer to 
1968, ch. 235, § 1; 1975, ch, 326, § 6; 1981, ch. 338, § 1. Chapter 11, Article 6, 1953 Comp., the operative provi- 
Bracketed material. — The bracketed material was sions of which are presently compiled as 6. 6-7.to 6-6-18 
inserted by the compiler and is not part of the law. and 6-15-1 to 6-15-28 NMSA 1978. 
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6-15-21 


ANNOTATIONS 


Placing proceeds in escrow does not increase 
indebtedness. — Where proceeds of municipal bonds 
were to be placed in escrow and invested in United States 
bonds for the sole purpose of paying off indebtedness on 
existing municipal bonds, the refunding bonds could not 
be considered as an increase in the city's indebtedness 
within N,M. Const.,-art. IX, §.12 and N.M. Const., art. IX 
§ 18, even though some 10 years would lapse between is- 
suance of refunding bonds and final payment of original 
bonds, and though original bonds would not be paid imme- 


FINANCES OF COUNTIES, MUNICIPALITIES AND SCHOOL DISTRICTS 


6-15-22 


Principal amount greater than principal amount 
of outstanding bonds being refunded. — Subject to 
the approval of the department of finance and administra- 
tion, a board of education may issue general obligation re- 
funding bonds in a principal amount that is greater than 
the principal amount of the outstanding bonds being re- 
funded, provided the proceeds of the refunding bonds are 
used only for the purpose of refunding existing school dis- 
trict general obligation indebtedness, as provided by law, 
and not for new capital outlay projects, operating costs of 
a school district or other purposes besides Squat 2001 
Op. Att'y Gen. No. 01-03. © 


diately upon their initial callable date, City of Albuquer- 
que v. Gott, 1964-NMSC-027, 73 N.M, 439, 389 P.2d 207, 


6-15-21. Contributions securing payment of bonds. 


In order to provide for the payment of maturing principal and interest, or call premium if any, on 
any of its general obligation or general obligation refunding bonds a county, municipality or school 
district may contribute any available money to aid in the purchase of securities to be placed in a trust 
or escrow created pursuant to Section 6-15-20 NMSA 1978, or may create any such trust or enter into 
any such escrow agreement if such trust or escrow agreement is to be wholly funded with cash or 
securities transferred from any fund of such county, municipality or school district, or purchased with 
the proceeds of any available money from any fund of such county, municipality or school district. 


History: 1953 Comp., § 11-6-34.2, enacted by Laws 
1975, ch. 326, § 7. 


6-15-22. Creation of sinking funds to secure payment of bonds. 


A. Any bonds authorized pursuant to Sections 6-6-7 to 6-6-18 and 6-15-1 to 6-15-22 NMSA 
1978 may be secured by a sinking fund which may be created by resolution or ordinance of the 
governing body either at or prior to the issuance of such bonds. The resolution or ordinance creat- 
ing the sinking fund may also be combined with any resolution or ordinance pertaining to the issu- 
ance of such bonds. The resolution or ordinance may provide for annual mandatory payments to be 
made into the sinking fund and from the taxes to be issued for the payment of such bonds. When 
a sinking fund is created, payments into the sinking fund shall be made from the special fund cre- 
ated pursuant to Sections 6-15-4 or 6-15-14 NMSA 1978 at the times and in the manner specified 
by the governing body in the resolution or ordinance creating the sinking fund. Either principal or 
interest or both may be paid from the sinking fund but no interest shall be paid therefrom unless 
specifically provided for in the sinking fund's authorizing resolution or ordinance. 

B. All sinking funds created pursuant to this article may be invested and:reinvested in any of 
the following: 

(1) bonds or other evidences of indebtedness of the United States of America or any of its 
agencies or instrumentalities when such obligations are guaranteed as to principal and interest by 
. the United States of America or by any agency or instrumentality thereof; or 

(2) bonds or other evidences of indebtedness of this state, or of any of the counties or incor- 
porated cities, towns or duly organized school districts of the state. 

C. The treasurer or other chief financial officer of the county, municipality or school district if 
designated, other than the treasurer, with the consent of the governing body, may enter into an 
irrevocable depository trust or escrow agreement with any bank doing business in this state, The 
depository trust agreement may contain any or all of the following provisions: 

(1) for the safekeeping and handling of cash and securities of the sinking fund; 

(2) such terms and conditions as shall secure the proper safeguarding, inventory, with- 
drawal and handling of the cash and securities; 

(8) the investment and reinvestment or limitation on investment and reinvestment by 
trustee or escrow agent of all or any part of the sinking fund on a continuing basis, which may 
extend throughout the life of the agreement; 
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6-15-23 PUBLIC FINANCES . ” 6-15-28 


(4) the terms ‘under which the sinking fund may be expanded to ees for the payment 
of additional or subsequent bond issues; or 
(5) payment of the trustee fees.and expenses athe from bond proceeds or on a continuing 
basis. | 
D, No access to and no deposit or withdrawal of the securities from any place of deposit selected 
by such officers shall be permitted or made except as the terms of the agreement may provide. The 
agreement need not require that securities be physically located in New Mexico, if such securities 
are represented by safekeeping receipts issued for the account of or benefit of the treasurer by a 
federal reserve bank or any bank located in a reserve city whose combined capital and‘surplus on 
the date of the safekeeping receipt equal or exceed the total amount to be deposited in the sinking 
fund under the terms of the contract. 
EK. The depository trust agreement may be combined with an escrow agreement pertaining to 
the issuance of refunding bonds: 
F. The trustee or escrow agent of the sinking fund may Seb be the paying aerit on the bonds 
secured by the sinking fund or any other bonds of the county, municipality or school district. 


History: 1953 Comp., § 11-6-34.3, enacted by Laws ; ANNOTATIONS 


1975, ch. 326, § 8. i 
Compiler's notes. — The words "this article" pore in Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 


Chapter 11, Article 6, 1953 Comp., the operative provi- Jur, 2d Public Securities and Obligations § 364. 
sions of'which'are presently compiled as 6-6-7 to 6-6-18 20 C.J.S. Counties § 226; 64 C.J.S: Municipal Corpora- 
and 6-15-1 to 6-15-28 NMSA 1978, © 'r tions § 1704; 79 C.J.S. Schools and School Districts § 374; 


Cross references, — For authorizing resolution or or- 87 C.J.8, Towns ‘ 218. 


dinance providing for sinking fund, see 6-15-38 NMSA 1978. 


6-15-23. Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed 6-15-23 ” of former section, see the 2018 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1970, ch. 6, § 1, relat- Source.com. 
ing to short title, effective April 3, 2019. For provisions 


6-15-24, Repealed: 
Repeals, — Laws 2019, ch, 212, § 284 mepshlod 6- 15-24 , of former section, see the 2018 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1970, ch. 6, § 2, relat- Source.com. 
ing to definitions, effective April 8, 2019. For provisions 


6-15-25. Repealed. | 
Repeals. — Laws 2019, ch. 212, § 284 repealed 6-15-25 provisions of former section, see the 2018 NMSA 1978 on 


‘NMSA 1978, as enacted by Laws 1970, ch. 6, §:8, relat- NMOneSouree: com, 
ing to findings, purpose of act, effective April 3, 2019. For 


6-15-26. Repealed. 
Repeals, — Laws 2019, ch, 212, § 284 repealed, 6-15-,. provisions.of former section, see the 2018 NMSA-1978 on | 


26 NMSA 1978, as enacted by Laws 1971, ch. 132, § 3, NMOneSource.com. 
relating to bond elections, effective April 3, 2019. For 


6-15-27. Repealed. . | 

Repeals. — Laws 2019, ch. 212, § 284 repealed 6-15-27 of former section, see the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1970, ch. 6, § 5, relat- Source.com. 
ing to scope of act, effective April:3, 2019. For provisions .. 


6-15-28. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 6-15-28 of former section, see the 2018, NMSA 1978 ‘on NMOne 
NMSA 1978, as enacted by Laws 1970, ch. 6, § 6, relat- Source.com. 
ing to validation, effective April 3, 2019. For provisions 
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6-15A-1 EDUCATION TECHNOLOGY EQUIPMENT 6-15A-3 


ARTICLE 15A 
Education Technology Equipivent 


Sec. Sec. : . ' 
6-15A-1. Short title. 6-15A-9. Publication of notice; validation; limitation of 
6-15A-2. Purpose. r action, 
6-15A-3. Definitions. 6-15A-10, Refunding - or refinancing lease-purchase ar- 
6-15A-4. Notice of proposed lease-purchase arrangements. rangements, 
6-15A-5. School budget planning unit of the state depart- 6-15A-11. Agreement of the state. 
ment of public education to furnish infor- 6-15A-12. Legal investments for public officers and fidu- 
mation, transcripts of proceedings and ciaries, 
disposition. ~ 6-15A-13. Tax exemption. 
6-15A-6. Tax levy for payment of lease-purchase agree- 6-15A-14. Cumulative and complete authority. 
ment. | 6-15A-15.. Liberal interpretation. 
6-15A-7. Lease-purchase arrangements; terms. 6-15A-16. Severability. 
6-15A-8. Authorizing lease-purchase of education technol- 6-15A-17. Charter schools; receipt of education technol- 
ogy equipment; preliminary resolution; con-. ogy equipment. 


tents; notice; final resolution of approval. 


6-15A-1. Short title. 
Chapter 6, Article 15A NMSA 1978 may be cited as the "Education Technology Equipment Act". 


History: Laws 1997, ch. 198, § 1;:2015, ch. 68, § 1. The 2015 amendment, effective July 1, 2015, changed 


Cross references, — For restrictions on school district the statutory reference of the Education Technology 
indebtedness, see N.M, Const., art. IX, § 11. Equipment Act from "Sections 1 through 16 of this act" to 


"Chapter 6, Article 15A NMSA 1978". 


6-15A-2. Purpose. 


The purpose of the Education Technology Equipment Act is to implement the provision of Article 
IX, Section 11 of the constitution of New Mexico, as approved by the voters of the state of New 
Mexico at the general election held in November, 1996, which declares that a school district may 
create a debt. under the constitution of New Mexico by entering into a lease-purchase arrangement 
to acquire education technology equipment without submitting the proposition to a vote of the 
qualified electors of the school district. . 


History: Laws 1997, ch. 198, § 2. 


6-15A-3. Definitions. 


As used in the Education Technology Equipment Act: 

A. "debt" means an obligation payable from ad valorem property tax revenues or the general 
fund of a school district and that may be secured by the full faith and credit of a school district and 
a pledge of its taxing powers; 

B. "department" means the public education department; : 

C. "education technology equipment" means tools used in the educational process that consti- 
tute learning and administrative resources and may include: 

(1) closed-circuit television systems; educational television and radio broadcasting; cable 
television, satellite, copper and fiber-optic transmission; computer network connection devices; digi- 
tal communications equipment (voice, video and data); servers; switches; portable media such as 
discs and drives to contain data for electronic storage and playback; and purchase or lease of soft- 
ware licenses or other technologies and services, maintenance, equipment and computer infrastruc- 
ture information, techniques and tools used to implement technology in schools and related facilities; 

(2) improvements, alterations and modifications to, or expansions of, existing buildings, 
including teacher housing, or personal property necessary or advisable to house or otherwise ac- 
commodate any of the tools listed in Paragraph (1) of this subsection; and 
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(3) expenditures for technical supportjand training expenses of school district employees 
who administer education technology projects funded by a lease-purchase arrangement and may 
include training by contractors; ; 

D. "eligible charter school" means a locally chartered or state- chnreret charter school located 
within the geographic boundaries of a school district: 

(1) that timely provides the information necessary to identify the lease-purchase educa- 
tion technology equipment needed in the charter school to be included in the local school board 
resolution for lease-purchase of education technology equipment; and 

(2) for which the proposed lease-purchase of education technology equipment is included 
in the school district's approved technology master plan; 

KE, "lease-purchase arrangement" means a financing arrangement constituting debt of a school 
district pursuant to which periodic lease payments composed of principal and interest components 
are to be paid to the holder of the lease-purchase arrangement and pursuant to which the owner of 
the education technology equipment may retain title to or a security interest in the equipment and 
may agree to release the security interest or transfer title.to the equipment to the school district for 
nominal consideration after payment of the final periodic lease payment. "Lease-purchase arrange- 
ment" also means any debt of the school district incurred for the purpose of acquiring education 
technology equipment pursuant to the Education Technology Equipment Act. whether designated 
as a general obligation lease, note or other instrument evidencing a debt of the school district; 

F. "local school board" means the governing body of a school district; and 

G. "school district" means an area of land established as a political subdivision of the aeate for the 
administration of public schools and segregated geographically for taxation and bonding purposes. 


History: Laws 1997, ch. 193, § 3; 1999, ch. 89, § 1; 
2011, ch. 149, § 1; 2015, ch, 68, § 2; 2021, ch. 52, § 1. 

The 2021 amendment, effective July 1, 2021, revised the 
definition of "education technology equipment" to include im- 
provements, alterations and modifications to, or expansion of, 
teacher housing; and in Subsection C, Paragraph C(2), after 
"existing buildings", added "including teacher housing". 

The 2015 amendment, effective July 1, 2015, added 
definitions for "department" and "eligible charter school" 
and clarified certain definitions in the Education Technol- 


ogy .Equipment Act; added Subsection B; redesignated. 


former Subsection B as Subsection C; in Subsection C, 
' Paragraph (1), after "playback;", added "and purchase or 
lease of"; added Paragraph (3) of Subsection C; and added 
Subsection D and redesignated former Subsections C, D 
and E as Subsections E, F and G, respectively. 

The 2011 amendment, effective April 7, 2011, elimi- 
nated vided and audio laser, CD ROM discs video and 
audio tapes from the definition of "education technol- 
ogy equipment", and added network connection devices, 


digital communications equipment, servers, switches, por- 
table media and software licenses. 

The 1999 amendment, effective March 19, 1999, in 
Subsection B inserted "and administrative" in the intro- 
ductory language, added the Paragraph (1). designation 
and substituted "schools and related facilities; and" for 
"classrooms. and library and media centers" at the end, 


_ and added Paragraph (2), 


ANN OTATIONS 


Definition of "lease-purchase arrangement" is in- 
valid. — The last sentence of Subsection C of Section 6- 
15A-3 NMSA 1978, which equates a lease-purchase ar- 
rangement with "any debt" incurred for the acquisition of 
educational technology equipment, improperly expands 
the exception for lease-purchase arrangements. under 
Subsection C of Section 11 of Article IX of the New Mexico 
Constitution beyond what the drafters intended and is in- 
valid. 2008 Op. Att'y Gen, No. 08-01. 


6-15A-4. Notice of proposed lease-purchase arrangements. 


When a school district contemplates entering into a lease-purchase arrangement payable in whole 
or in part from ad valorem taxes, the local school board, before initiating any proceedings | for ap- 
proval of such lease-purchase arrangement, shall forward to the school budget planning unit of the 
state department of public education, a written notice of the proposed lease-purchase arrangement. 


History: Laws 1997, ch. 193, § 4. 


6-15A-5. School budget planning unit of the state department of 
public education to furnish cok frm a transcripts: in 
proceedings and disposition. | 


The school budget planning ahi of the state danasauent of public adbaatiiel upon the nocdiile of 
the notice mentioned in Section 4, [6-15A-4 NMSA 1978] of the Education, Technology Equipment 
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Act shall furnish;all necessary information with reference to the valuation, present outstanding 
bonded indebtedness, present outstanding lease-purchase arrangements and limitations as to tax 
rates and debt contracting power and other information useful to the local school board in the 
consideration of a proposed lease-purchase arrangement. Upon entering into a lease-purchase ar- 
rangement, the local school board shall prepare two true and complete transcripts of proceedings 
relating to the lease-purchase arrangement, one to be immediately filed with the school budget 
planning unit of the. istate] dengriment of public education and one to be kept by the local school 
board. 


History: Laws 1997, ch. 193, § 5. | Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


6-15A-6. Tax levy for payment of lease-purchase agreement. 


The officials charged by law with the duty of levying ad valorem taxes for the payment of bonds 
and interest shall, in the manner provided by law, make an annual levy sufficient to meet the 
payments due on lease-purchase arrangements. Annual payments due on lease-purchase arrange- 
ments may be combined with other school district general obligation debt when determining the 
annual debt service tax levy pursuant to Sections 7-37-8 and 22-18-12 NMSA 1978. Nothing in the 
Education Technology Equipment Act shall be so construed as to prevent a school district from ap- 
plying any other legally available funds, including funds that may be in its general fund or invest- 
ment income actually received from investments, to the payments due on or any prepayment pre- 
mium payable in connection with such lease-purchase arrangements as the same become due, and 
upon such payments, the levy or levies provided for in this section may, to that extent, be reduced. 


History: Laws 1997, ch. 193, § 6; 2001, ch. 349, § 1. inserted "legally available funds, including" following "ap- 


The 2001 amendment, effective June 15, 2001, added plying any other"; deleted "and available for that purpose" 
the current second sentence; substituted "in the Educa- preceding "to the payments"; and made stylistic changes. 


tion Technology Equipment Act" for "herein contained"; 


6-15A-7. Lease-purchase arrangements; terms. 


Lease-purchase arrangements may: 

A. have interest, appreciated principal value, or any part thereof, payable at intervals or at 
maturity as may be determined by the local school board; 

B. be subject to prior redemption or prepayment at the option of the local school board as [at] 
such time or times and upon such terms and conditions with or without the payment of such pre- 
mium or premiums as may be determined by the local school board; 

C. have a final payment date or mature at any time or times not exceeding five years after the 
date of issuance; 

D. be payable at one time or in installments or may be in such other form as may be deter- 
mined by the local school board; 

E. be priced at, above or below par and at a price that results in a net effective interest rate 
that does not exceed the maximum permitted by the Public Securities Act [6-14-1 NMSA 1978]; 
and 

F. be sold or issued at public sale, negotiated sale or private sale to the New Mexico finance 
authority. | 


History: Laws 1997, ch. 193, § 7. incurred for the acquisition of education technology equip- 


Bracketed material, — The bracketed material was ment that is not a lease-purchase arrangement contem- 
inserted by the compiler and is not part of the law! ..» +... plated under N.M. Const., art. IX; § 11(C), 2008 Op. Att'y 
Gen. No. 08-01. 
| ANNOTATIONS ° arent 
Definition TPE — Definition of "|ease-purchase 


ef iyeadsiiyinn is are to the Saeart it includes debt 
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6-15A-8. Authorizing lease-purchase of education technology 
equipment; preliminary resolution; contents; notice; final 
resolution of approval. 


A. Ifa local school board proposes to lease-purchase education technology equipment, it shall 
comply with the requirements of this section. 

B. At aregular meeting or at a special meeting called for the purpose of considering the lease- 
purchase of education technology equipment, a local school board shall: 

(1) makea determination of the necessity for lease-purchasing the education technology 
equipment; 

(2) determine the estimated cost of the equipment needed; 

(8) review a summary of the terms of the proposed lease-purchase agreement; 

(4) identify the source of funds for the lease-purchase payments; é 

(5) if all or part of the funds needed requires or anticipates the imposition of a property 
tax, determine the estimated rate of the tax and what, if any, the percentage increase in PrOpervy 
taxes for real property owners in the school district; 

(6) set a date not more than four weeks and not less than three weeks in the future for a 
special meeting to consider a resolution granting final approval to the lease-purchase of education 
technology equipment; and 

(7) direct that notice of the special meeting be published once each week for the two weeks 
immediately preceding the meeting in a newspaper having general circulation in the school dis- 
trict and that the notice include the information required in Paragraphs (1) through (5) of this 
subsection: . 

C. At the special meeting scheduled pursuant to Subsection B of this section, the local school 
board may adopt a final resolution approving the lease-purchase of education technology equip- 
ment only by an affirmative vote of majority of all members of the board. 

D. The local school board shall not adopt a resolution for or approve a lease-purchase agree- 
ment that exceeds five years. 


History: 1978 Comp., § 6-15A-8, enacted by Laws 1997, ch. 193, § 8, and enacted a new section, effective 
2001, ch. 203, § 1. April 8, 2001. 

Repeals and reenactments. — Laws 2001, ch. 203, 
§ 1 repealed 6-15A-8 NMSA 1978, as enacted by Laws 


6-15A-9. Publication of notice; validation; limitation of action. 


A. After adoption of a resolution approving a lease- purchase arrangement, the local school 
board shall publish notice of the adoption of the Teo) WUE once in a newspaper of general circula- 
tion in the school district. 

B. After the passage of thirty days from the publication required by Subsection A of this sec- 
tion, any action attacking the validity of the proceedings taken by the local school board prelimi- 
nary to and in the authorization of and entering into ee lease-purchase arrangement described i in 
the notice is perpetually barred. 


History: Laws 1997, ch. 1938, § 9. 


6-15A-10. Refunding or refinancing lease-purchase arrangements. 


School districts are authorized to enter into lease-purchase arrangements for the purpose of re- 
funding or refinancing any lease-purchase arrangements then outstanding, including the payment 
of any prepayment of redemption premiums thereon and any interest accrued or to accrue to the 
date of purchase, prepayment, redemption or maturity of the outstanding lease-purchase arrange- 
ments. Until the proceeds of the lease-purchase arrangements issued for the purpose of refunding 
or refinancing outstanding lease-purchase arrangements are applied to the purchase, prepayment, 
redemption or retirement of the outstanding lease-purchase arrangements, the proceeds may be 
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placed in escrow and invested and reinvested. The interest, income and profits, if any, earned or 
realized on any such investment may, in the discretion of the local school board, also be applied 
to the payment of the outstanding lease-purchase arrangements to be refunded or refinanced by 
purchase, prepayment, redemption or retirement; as the case may be. After the terms of the escrow 
have been fully satisfied and carried out, any balance of such proceeds and interest, if any, earned 
or realized on the investments thereof may be returned to the local school board to be used for pay- 
ment of the refunding or refinancing lease-purchase arrangement. All such refunding or refinanc- 
ing lease-purchase arrangement [arrangements] shall be entered into under, secured and subject 
to the provisions of the Education Technology Equipment Act in the same manner and to the same 
extent as any other lease-purchase arrangements entered into pursuant to that act. 


History: Laws 1997, ch. 193, § 10. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


6-15A-11. Agreement of the state. 


The state does hereby pledge to and agree with the holders of any lease-purchase arrangement 
entered into under the Education Technology Equipment Act that the state will not limit or alter 
the rights hereby vested in school districts to fulfill the terms of any lease-purchase arrangement 
or in any way impair the rights and remedies of the holders of lease-purchase arrangements until 
the payments due thereon, and all costs and expenses in connection with any action or proceedings 
by or on behalf of those holders, are fully met and discharged. School districts are authorized to 
include this pledge and agreement of the state in any lease-purchase arrangement. 


History: Laws 1997, ch. 198, § 11. 


6-15A-12. Legal investments for public officers and fiduciaries. 


Lease-purchase arrangements entered into under the authority of the Education Technology 
Equipment Act shall be legal investments in which all insurance companies, banks and savings 
and loan associations organized under the laws of the state, public officers and public bodies and 
all administrators; guardians, executors, trustees and other fiduciaries may properly and legally 
invest funds. 


History: Laws 1997, ch. 193, § 12. 


6-15A-13. Tax exemption. 


The state covenants with the purchasers and all subsequent holders and transferees of lease- 
purchase arrangements entered into by the local school boards, in consideration of the acceptance 
of and payment for the lease-purchase arrangements entered into pursuant to [the Education] 
Technology Equipment Act , that lease-purchase arrangements and the income from the lease- 
purchase arrangements shall at all times be free from taxation by the state, except for estate or 
gift taxes and taxes on transfers. 


History: Laws 1997, ch. 193, § 13. | Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 
6-15A-14. Cumulative and complete authority. | 


The Education Technology Equipment Act shall be deemed to provide an additional and alterna- 
tive method for acquiring education technology equipment and shall be regarded as supplemental 
and additional to powers conferred by other laws and shall not be regarded as a derogation of 
any powers now existing. The Education Technology Equipment Act shall be deemed to provide 
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complete authority for acquiring education technology equipment and entering into lease-purchase 
arrangements. No other approval.of any state agency or officer, except as provided in that act, shall 
be required with respect to any lease-purchase arrangements, and the local school board acting 
pursuant to provisions of that act need not comply with the requirements of any other law appli- 
cable to the issuance of debt by school districts; provided, however, that a local school board may 
submit to a vote of qualified electors of the school district:the question of creating debt by entering 
into a lease-purchase arrangement; and provided further that the local school board shall abitte by 
the vote of the inna BUI of those persons voting on the question. 


History: Laws 1997, ch. 193, § 14; 2015, ch. 68, § 4. “authorized: thereby", after "now existing. The", added 


The 2015 amendment, effective July 1, 2015, au- 
thorized local school boards to submit to a vote of quali- 
fied electors of the school district the question of creat- 
ing debt by entering into a lease-purchase arrangement 
and required the local school board to abide by the vote 
of the majority of those persons voting on the question; 
after "acquiring education technology equipment", deleted 


"Education Technology Equipment", after the first occur- 
rence of "lease-purchase arrangements", deleted "contem- 
plated thereby and", after "except as provided", deleted 
"therein" and added “in that act", after "local school board 
acting", deleted "thereunder" and added "pursuant to pro- 
visions of that act", and after "debt by school districts’ 
added the remainder of the section. 


6-15A-15. Liberal interpretation. 


The Education Technology Equipment Act, being necessary for the welfare of the state and its 
inhabitants, shall be liberally construed to the effect of the purposes of the act. 


History: Laws 1997, ch. 198, § 15. 


6-15A-16. Severability. 


If any part or application of the Education Technology Equipment Act is held invalid, the re- 
mainder or its application to other circumstances shall not be affected. 


History: Laws 1997, ch. 193, § 16. 


6-15A-17. Charter schools; receipt of education technology equipment. 


On or after July 1, 2015, a school district that assumes a debt through a lease-purchase ar- 
rangement under the provisions of the Education Technology Equipment Act shall provide, to each 
eligible charter school in the school district, education technology equipment equal in value to an 
amount based upon the net proceeds from the debt after payment of the cost of issuing the debt 
through a lease-purchase arrangement prorated by the number of students enrolled in the school 
district and in eligible charter schools as reported on the first reporting date of the prior school 
year; provided that, in the case of an approved eligible charter school that had not commenced 
classroom instruction in the prior school year, the estimated full-time-equivalent enrollment in 
the first year of instruction, as shown in the approved charter school application, shall be used to 
determine the amount, subject to adjustment after the first reporting date. 


History: Laws 2015, ch. 68, § 3. Effective dates. — Laws 2015, ch. 68, § 5 made Laws 


2015, ch. 68, § 3 effective July 1, 2015. 


ARTICLE 16 


Public Securities Validation 


Sec. . ; , Sec. 

6-16-1. Short title. 6-16-4, Effect and SearTen BES 
6-16-2, Definitions. 6-16-5, Construction. 

6-16-38. Validation. 
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6-16-1 PUBLIC SECURITIES VALIDATION 6-16-3 


6-16-1. Short title. 


This act [6-16-1 through 6-16-5 NMSA 1978] may be cited as the "2005 Public Securities Valida- 


tion Act". 


History: Laws 2005, ch. 266, § 1. 

Compiler's notes. — Similar validation acts have been 
enacted on a periodic basis. See Laws 1961, ch. 174; Laws 
1965, ch, 15; Laws 1973, ch. 152; Laws 1975, ch. 37; Laws 
1977, ch. 125; Laws 1980, ch. 80; Laws 1981, ch. 68; Laws 
1988, ch. 43; Laws 1984, ch. 28; Laws 1986, ch. 70; Laws 
1987, ch. 88; Laws 1987, ch. 186; Laws 1988, ch. 85, § 1. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 318 to 327. 

20 C.J.S. Counties § 222; 64 C.J.S. Municipal Corpora- 
tions § 1696; 79 C.J.S. Schools and School Districts § 372; 
81A C.J.S, States § 255; 87 C.J.S. Towns §§ 226 to 228. 


Effective dates. — Laws 2005, ch. 266, § 6 made the 
act effective April 6, 2005. 


6-16-2. Definitions. 


As used in the 2005 Public Securities Validation Act: 

A. "public body" of the state means any state educational institution or other state institution, 
its board of regents or other governing body thereof constituting a body corporate, any county, city, 
town, village, school district, irrigation district, drainage district, conservancy district, sanitation 
district, water district, commission, authority or other political subdivision of the state constitut- 
ing a body corporate; 

B. "public security" means a bond, note certificate of indebtedness or other obligation for the 
payment of money, issued by this state or by any public body thereof; and 

C. "state" means the state of New Mexico and any board, commission, department, corporation, 
instrumentality or agency thereof. 


History: Laws 1988, ch. 85, § 2; 2005, ch. 266, § 2. Effective dates. — Laws 2005, ch. 266, § 6 made the 


Compiler's notes. — For citations to similar previ- act effective April 6, 2005. 
ous validation acts, see compiler's notes following 6-16-1 
NMSA 1978. 


6-16-3. Validation. 


All outstanding public securities of the state and of all public bodies thereof, and all acts and 
proceedings heretofore had or taken, or purportedly had or taken, by or on behalf of the state or 
any public body thereof under law or color of law preliminary to and in the authorization, execu- 
tion, sale, issuance and payment, or any combination thereof, of all such public securities are 
hereby validated, ratified, approved and confirmed, including but not necessarily limited to, the 
terms, provisions, conditions and covenants of any resolution or ordinance appertaining thereto, 
the redemption or refunding of public securities before maturity and provisions therefor, including 
defeasance and discharge of liens arising from or existing by virtue of public securities redeemed 
or refunded, the levy and collection of rates, tolls and charges, special assessments, and general 
and other taxes, and the acquisition and application of other revenues, the pledge and use of the 
proceeds thereof, and the establishment of liens thereon and funds therefore, appertaining to such 
public securities, except as hereinafter provided, notwithstanding any lack of power, authority or 
otherwise, and notwithstanding any defects and irregularities in such public securities, acts and 
proceedings, and in such authorization, execution, sale, issuance and payment, including, without 
limiting the generality of the foregoing, such acts and proceedings appertaining to such public 
securities all or any part of which have heretofore not been issued nor purportedly issued. Such 
outstanding public securities are and shall be, and such public securities heretofore not issued nor 
purportedly issued shall be, after their issuance, binding, legal, valid and enforceable obligations 
of the state or the public body issuing them in accordance with their terms and their authoriz- 
ing proceedings, subject to the taking or adoption of acts and proceedings heretofore not had nor 
taken, nor purportedly had nor taken, but required by and in substantial and due compliance with 
laws appertaining to any such public securities heretofore not issued nor purportedly issued. 
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6-16-4 PUBLIC FINANCES 6-17-1 


History: Laws 1988, ch. 85, § 3; 2005, ch. 266, § 3. Effective dates. — Laws 2005, ch. 266, § 6 made the 
Compiler's notes. — For citations to similar previ- act effective April 6, 2005. 

ous validation acts, see compiler's notes following 6-16-1 

NMSA 1978, 


6-16-4. Effect and: limitations. 


The 2005 Public Securities Validation Act shall operate to supply such legislative authority as 
may be necessary to validate any public securities heretofore issued and any such acts and pro- 
ceedings heretofore taken that the legislature could have supplied or provided for or can now 
supply or provide for in the law under which such public securities were issued and such acts or 
proceedings were taken. The 2005 Public Securities Validation Act, however, shall be limited to the 
validation of public securities, acts and proceedings to the extent to which the same can be effectu- 
ated under the state and federal constitutions. 


History: Laws 1988, ch. 85, § 4; 2005, ch. 266, § 4. Effective dates. — Laws 2005, ch. 266, §6 made tae 
Compiler's notes, — For citations to similar previ- act effective April 6, 2005. 

ous validation acts, see compiler's notes following 6-16-1 

NMSA 1978, 


6-16-5. Construction. 


This act [6-16-1 through 6-16-5 NMSA 1978] being necessary to secure the atin health, catty 
convenience and welfare, it shall be liberally construed to effect its purposes. 


History: Laws 1988, ch. 85, § 5; 2005, ch. 266, § 5. Effective dates. — Laws 2005, ch, 266, 5 6 6 made the 
Compiler's notes. — For citations to similar previ- act effective April 6, 2005. 
ous validation acts, see compiler's notes following 6-16-1 
NMSA 1978. 
ARTICLE 17 
Finances of State Educational Institutions 
Sec. Sec. 
6-17-1. Income-producing buildings and improvements; 6-17-9. Procedure prior to issuance of income- -producing 
authority to borrow funds, ' project bonds; approval of state board of fi- 
6-17-1.1. Definitions. nance or state board of education. 
6-17-2. Resolution for issuance of Bondy for. income-,, 6-17-10. Tax exemption, of-,income-producing project 
producing projects. ; bonds. 
6-17-3. Conditions of income-producing project bonds. 6-17-11. Security for income-producing bonds; rules and 
6-17-4. Determination of charges relating to income- regulations. 
producing projects. 6-17-12. Debt against state not to be created-by income- 
6-17-5. Determination of charges relating to income- producing project bonds, 
producing projects. 6-17-13. Institutional bond statutes not affected by 
6-17-6. Sale.of income-producing project bonds; interest income-producing ‘bond law. 
and retirement fund; separation of units. 6-17-14. Pledge of.additional revenue, 
6-17-7. Net income, gross income and operating and 6-17-15. Refunding bonds; convertibility. 
maintenance expenses of  income- 6-17-16. Validation. ' 
producing projects; definitions. » 6-17-17. Refunding bonds. 
6-17-8. Records and expenditures for income-producing 6-17-18. Exchange of bonds. 
projects. 6-17-19. Validation. 


6-17-1. Income-producing buildings and improvements; authority to: 
borrow funds. | 


A. Buaextin of education and bisnda of regents: of the various ieducaticrial institutions of this 
state are authorized to borrow money, in conformity with the provisions of this article, for the pur- 
pose of purchasing, erecting, altering, improving, repairing, furnishing or equipping any income: 
producing building, improvement or facility or any group of buildings, improvements or facilities} 
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6-17-1.1 FINANCES OF STATE EDUCATIONAL INSTITUTIONS 6-17-1.1 
including any infrastructure improvements necessary for the buildings' improvements or facili- 
ties, at and for the use of any public school, state educational institution or any. branch thereof 
already established or to be established or acquired in whole or in part under the provisions of this 
article and for the acquiring of any necessary and convenient lands for that purpose: 

B,, All buildings and facilities used in the conduct of any such educational institution, including 
specifically, but without limitation, classroom buildings, administrative buildings, research facili- 
ties' and development facilities, shall be considered to be within the’ scope of this article, and the 
board of regents of any such institution is authorized to impose and collect fees from all or specific 
classes of students of attendance as it may consider desirable to impose and collect for the use or 
availability or both of the buildings or facilities, and the proceeds of all such student fees shall 
be considered té be income and revenues derived from the operation of the buildings or facilities 
for all purposes of this article. The board of regents of an educational institution may charge fees 
to persons other than students for the use of the buildings or facilities, and any fees charged any 
person for the use of the buildings or facilities are considered income and revenue derived from the 
operation of the buildings or facilities for all purposes of this article. | ~ 

C. All bonds issued pursuant to this article shall be fully negotiable instruments within the 


apiicrant of the Uniform Commercial Code [Chapter 55 NMSA 1978]. 


History: Laws 1939, ch. 177, § 1; 1941 Comp., § 55- 
2701 (1); Laws 1947, ch.143; § 1; 1949, ch. 92, § 1; 1951, 
ch, 150,§ 1; 1953 Comp., § 73-291; Laws 1989, oh. 265, 
§1. 

The 1989 amendment, effective April 5, 1989, added 
the subsection designations; in Subsection A deleted "The 
county, independent rural, union high and municipal" at 


the beginning of the subsection, deleted "dormitory, audi- — 


torium, dining hall, refectory,'stadium, swimming pool or 
any type of" following "income-producing", and inserted 
"including any infrastructure improvements necessary for 
the buildings' improvements or facilities"; in Subsection 
B inserted "research facilities and development facilities" 
near the beginning of the first sentence and added the sec- 
ond ‘sentence; in Subsection C substituted "the Uniform 
Commercial Code" for "and for allspurposes of the nego- 
tiable instruments law as such law is now or may hereaf- 
ter be in effect in this state"; and, throughout the section, 
substituted "this article" for "this act" and made minor 
stylistic changes. 


ANNOTATIONS: 


. Legislative intent. — The legislature had in mind the 
assessment of a specific fee for the use of certain buildings 


6-17-1.1. Definitions: 


in the enactment of this section and did not authorize the 
pledge of a portion of receipts collected from all students 
for general instruction purposes, 1953-54 Op, Att'y Gen. 
No. 53-5834, 

Building financed by sale of bonds secured by 
pledges permitted. — The New Mexico normal school 
at Silver City (now western New Mexico, university) may 
finance the construction of a dormitory by the sale of an 
issue of dormitory revenue bonds secured by a pledge of 
the income to be derived therefrom under the provisions 
of this section, and a separate issue of building and im- 
provement bonds secured by a pledge of a fixed amount of 
the school's income from trust lands under the provision 
of Laws 1949, ch. 121. 1957-58 Op. Att'y Gen. No. 57-167. 

State institution of higher education may operate 
bowling alley which is open to the public, even though 
this may result in its competing with privately owned 
bowling alleys, only if public admittance is incidental to 
its primary use for the institution. 1966 Op. Att'y Gen. 
No. 66-90. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am, 
Jur, 2d Public Securities and Obligations § 120. 

14A C.J.S, Colleges and Universities § 8; 79 C.J.S. 


- Schools and School Districts § 323. 


As used in Chapter 6, Article 17 NMSA 1978, "state educational institution” means the follow- 


inguutaaqatloeaon tis 
the university of New Mexico; 

_the New Mexico state university; 

the New Mexico highlands university; 

_ the western New Mexico university; 

the eastern New Mexico university; 


the northern New Mexico state school; 
the New Mexico military institute; 
the New Mexico school for the deaf; 


the San Juan college; 
the New Mexico junior college; , 
the Santa Fe community college; and 


SPAR ROR Ep Ob pS 


_ the New Mexico institute of mining and technology; 


the New Mexico school for the vSHeHy handicapped; ; 
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6-17-2 PUBLIC FINANCES 6-17-3 


N. . any post-secondary technical, vocational and area ‘cong ae gt institutes as so a hnay in aie 


tions 21-16-2 and 21-17-2 [repealed] NMSA 1978. 


History: 1978 Comp., § 6-17-1.1, enacted by Laws 
1989, ch. 182, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Sec- 


ANNOTATIONS 


Eleventh Amendment immunity for New Mexico 
junior college. — New Mexicojunior college is not an arm 
of the state and is not entitled to Kleventh Amendment 


tion 21-17-2. NMSA 1978 was repealed by Laws 1999, ch. 


219, § 21, effective July 1, 1999. immunity. Leach v. N.M. Junior Coll, 2002- NMCA- 039, 


132 NM. 106, 45 P.3d 46, 


6-17-2. Resolution for issuance of bonds for income-producing 
projects. U,2 


Whenever a county, independent rural, union high or municipal board of education or the board 
of regents of any state educational institution by the affirmative vote of a majority of its members, 
duly entered in the official minutes of such board, shall by resolution determine that it is neces- 
sary to purchase, erect, alter, improve, repair, furnish and/or equip any such income-producing 
building, improvement or facility or any group of buildings, improvements or facilities and that the 
same will produce sufficient income to repay all moneys so borrowed and pay off and discharge any 
and all bonds or other evidences of indebtedness to be issued for the repayment of such money, and 
the amount required to be borrowed therefor, and upon approval in writing of the board of finance 
of the state of New Mexico in the case of boards of regents of educational institutions, or the state 
board of education in the case of county, independent rural, union high and municipal boards of 
education, such boards of regents or boards of education may proceed to borrow such money and 
purchase or erect such building or buildings, improvement or improvements and facility or facili- 
ties, and make any such alteration, improvement, repair and furnish and equip same under the 
authority of this act [6-17-1 to 6-17-13 NMSA 1978, except 6-17-1.1 NMSA 1978]. 


Section 6-17-1.1 NMSA..1978. is apparently not-encom- 
passed within "this act", since Laws ete ch. 182, § 1 en: 
acted that ‘section separately. 


History: Laws 1939, ch. 177, § 2; 1941 Comp., § 55- 
2702; Laws 1947, ch. 143, § 2;.1949, ch. 98, § 2; 1953 
Comp., § 73-29-2. 

Bracketed: material. — The bracketed material 
was inserted by the compiler and is not part of the law. 


6-17-3. Conditions of income-producing project bonds. 


County, independent rural, union high and municipal boards of education or boards of regents 
may issue bonds or other evidence of indebtedness for the securing of the repayment of any and 
all money as borrowed, which shall not run for a longer period than forty years from their date 
and which shall bear interest at a rate not to exceed a net of six percent per year, interest payable 
semiannually, and which bonds or other evidence of indebtedness shall irrevocably pledge for the 
prompt payment of the principal and interest thereof, as and when due and payable, the net in- 
come from any dormitory, auditorium, dining hall, refectory, stadium, swimming pool or any type 
of building, improvement or facility or any group of buildings, improvements or facilities for the 
purchase, erection, alteration, improvement, repair, furnishing or equipment of which the money 
is borrowed. The form of the bonds or other evidence of indebtedness, the time for which same 
shall run and times when payment of principal thereof shall be made, which shall be in yearly 
amounts as to payment of principal beginning not later than two years from and after the time 
when the money is borrowed and continuing to the end of the time for which the same shall run, 
and the manner and amount for which the same shall be sold and whether ‘to be sold at public or 
private sale and the amount which is to be so borrowed for each specific purpose shall be approved 
by the state board of finance or the state board of education in the case of county, independent ru- 
ral, union high and municipal boards of education. Despite anything elsewhere contained in this 
article, any such bonds may be sold at any price which does not result in an actual net interest 
cost to maturity, computed on the basis of standard tables of bond values, in excess of six percent. 
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6-17-4 FINANCES OF STATE EDUCATIONAL INSTITUTIONS 6-17-4 


County, independent rural, union high and municipal boards of education or boards of regents 
are hereby further authorized to execute a purchase-money mortgage or deed of trust or other 
security instrument constituting a purchase-money mortgage to further secure payment of any 
bonds issued under the provisions of this article for the purchase of any income-producing prop- 
erty. The purchase-money mortgage, deed of trust or other security instrument constituting a 
purchase-money mortgage shall limit the mortgagee for the satisfaction of the indebtedness se- 
cured solely to the property subject to the Sa nae eile mortgage, deed of trust or other secu- 
rity instrument. 

The terms and conditions of any purchase-money mortgage, deed of trust or eibas security in- 
strument constituting a purchase-money mortgage herein authorized shall'be approved by the 
state board of finance in the case of a board of regents or by the state board of education in the case 
of a board of education. 

A state educational institution operating a county hospital pibewatt to the Hospital Funding 
Act [Chapter 4, Article 48B NMSA 1978] may, in connection with the issuance of bonds in ac- 
cordance with the provisions of this article, execute a mortgage, deed of trust. or other security 
instrument covering the state educational institution's ownership or leasehold interest in all or 
any part of the county hospital and other related health care facilities operated by the state educa- 
tional institution to further secure payment of bonds issued under the provisions of this article to 
finance or refinance the purchase, erection, expansion, alteration, improvement, repair, furnishing 
or equipping of such county hospital or other related health care facilities. The mortgage, deed of 
trust or security instrument shall limit the right of the mortgagee or other secured party to seek a 
deficiency judgment against the state educational institution. 


History: Laws 1939, ch. 177, § 3; 1941 Comp., § 55- in the second paragraph, substituted "boards" for "board" 
2708; Laws 1947, ch. 148, § 8; 1949, ch. 98, § 3; 1951, following "high and municipal", substituted "article" for 
ch, 44, § 1; 1953 Comp., § 73-29-3; Laws 1957, ch. 245, "act! following "provisions of this"; in the third paragraph 
§ 1; 2003, ch. 285, § 3. substituted "the state board of finance" for "the board of 

The 2008 amendment, effective April 8, 2003, substi- finance of the state of New Mexico" following "be approved 
tuted "the state board of finance" for "the board of finance by", substituted "board of education" for "county, indepen- 
of the state of New Mexico" following "be approved by", dent rural, union high or municipal board" at the end; 
substituted "article" for "act" following "contained in this"; added the last paragraph. 


6-17-4. Determination of charges relating to income-producing 
projects. 


Such board of regents shall be required to make such charges, including the imposition of stu- 
dent fees as above provided, for the use or availability of said building, improvement or facility 
purchased or erected hereunder and the furnishing of the services for which same is purchased or 
erected and used as will return annually a sufficient amount to pay the annual requirements for 
repayment of principal and interest on such bonds or other evidence or [of] indebtedness; ‘and in 
addition thereto may make additional charges, including the imposition of student fees as above 
provided, for the use or availability of said building, improvement or facility and services to return 
a sufficient amount to pay all necessary costs and expenses of maintenance, upkeep and any re- 
quired repairs thereto and all necessary costs and expenses of furnishing all services in connection 
therewith, and sufficient to create such reserves for the payment of principal and interest and for 
contingencies as may be provided in the proceedings authorizing such obligations; but said board 
of regents shall make no further or additional charges for the use or availability of said building, 
improvement or facility and the furnishing of the services for which the same is erected or pur- 
chased and used, to the members of the student body, faculty, instructors and other employees of 
such institution. 


History: Laws 1939, ch. 177, § 4; 1941 Comp., § 55- Compiler's notes. — Laws 1939, ch. 177, § 4, as 
2704 (1); Laws 1947, ch. 148, § 4; 1949, ch. 92, § 2; 1953 amended, was originally codified as'one section. However, 
Comp., § 73-29-4. after non-identical amendments by Laws 1949, ch, 92, § 2 

Bracketed material. — The bracketed material was and Laws 1949, ch, 98, § 4, the section was set out twice, 
inserted by the compiler and is not part of the law. as this section, with the ch. 92 amendments, and 6-17-5 


NMSA 1978, with the ch. 98 amendments. 


169 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-17-5 PUBLIC FINANCES 6-17-6 


6-17-5. Determination of charges relating to income-producing 
projects. 


Such county, independent rural, union high and municipal board of education or board.of ‘re- 
gents shall be required to make such charges for the use of said building, improvement or facility 
purchased or erected hereunder and the furnishing of the services for which same is purchased or 
erected and:used as will return annually a:sufficient amount to pay the annual requirement for 
repayment of principal and interest on such bonds or other evidence of indebtedness; and in ad- 
dition thereto may make additional charges for the use of said building, improvement or facility 
and services to return a sufficient amount to pay all necessary costs and expenses of maintenance, 
upkeep and any required repairs thereto and all necessary costs and expenses of furnishing: all 
services in connection therewith, and sufficient to create a reserve fund not exceeding $10,000.00 
to be used for repayment of said indebtedness; but said county, independent rural, union high and 
municipal board of education or board of regents shall make no further or additional charges for 
the use of said building, improvement or: facility and the furnishing of the services for which the 
same is erected or purchased and used, to the members of the ota body, gE instructors 
and other shes An of such institution. ) fis 


History; Laws 1939, ch. 177, § 4; 1941 dawat § 55- after non-identical amendments by Laws 1949, ch, 92, § 2 


2704 (2); Laws 1947, ch, 148, § 4; 1949, ch, 98,8 4;1953 . and Laws 1949, ch. 98, § 4, the section was set out twice, 
Comp., § 73-29-5, — as this section, with the ch. 98 amendments, and 6- 17-4 
Compiler's notes. — Laws 1939, ch. 177, § 4, as NMSA 1978, with the ch. 92 amendments. 


amended, was originally codified as one section. However, 


6-17-6. Sale of income-producing project bonds; interest. and retirement 
fund; separation of units. 


No bonds or other evidence of indebtedness authorized hereunder shall be sold for 98, than 
the par value thereof, plus accrued interest, and the proceeds from sale of all of said bonds and 
all money otherwise borrowed hereunder shall be paid to such county, independent rural, union 
high and municipal board of education or board of regents of said institution and by the treasurer 
thereof placed in a separate fund to be used and paid out only for the specific purposes for which 
the same is borrowed, and any amount left after erecting or purchasing any such building, im- 
provement or facility or making any such improvement for which said money is borrowed shall 
be converted into the "interest and retirement fund" hereinafter created; but all costs incident to 
issuing and selling any bonds, or otherwise borrowing any such money, the making and delivering 
of any other certificate or evidence of indebtedness, including legal expense, may be paid out of the 
money borrowed and provided for herein; and the county, independent rural, union high and mu- 
nicipal board of education or board of regents of such institution at the time of issuing any bonds 
or other evidence of indebtedness shall establish for the payment of the principal and interest of 
such bonds or the repayment of all money otherwise borrowed a separate fund to be known as 
"interest and retirement fund," into which fund shall be placed all net income from the use of any 
such building, facility or improvement erected, purchased or made with the money so borrowed, 
and the money so placed in said fund shall be used for the sole purpose of repaying the principal 
and interest of the money so borrowed, with any necessary service charges; and the issuance of 
any such bonds and other evidence of indebtedness shall constitute an irrevocable pledge of said 
county, independent rural, union high and municipal board of education or board of regents of all 
net income from the use of such building, facility and improvement for which such money was 
borrowed; provided, each separate building or group of buildings, facility and income-producing 
improvement erected or purchased and made hereunder shall be a separate unit and all net in- 
come therefrom. used solely for the repayment of the money borrowed therefor, used in erecting or 
purchasing such building or panty and making such improvement. 


History: Laws 1939, ch, 177, § 5; 1941 Comp., § 55- 
2705; Laws 1947, ch. 143, § 5; 1949, ch. 98, § 5; 1953 
Comp. +» § 73-29-6, 
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6-17-7 FINANCES OF STATE EDUCATIONAL INSTITUTIONS 6-17-9 


6-17-7, Net income, gross income and operating and maintenance 
expenses of income-producing projects; definitions. 


The net income from the building, facility or improvement so erected, purchased-or made shall 
be deemed to be the difference between the gross income derived from rentals, meals, charges for 
services and all other revenues from said'buildings, improvements or facilities, less the reason- 
able operating and maintenance expenses thereof. The reasonable operating and maintenance 
expenses shall be deemed to include all costs of heating and lighting said buildings, improve- 
ments or facilities, insurance, the actual cost of services of employees operating and maintaining 
said buildings, improvements or facilities, costs of food, repairs, costs of reasonable replacements 
of equipment and any other incidental costs not herein specifically enumerated, but which are 
reasonably necessary in the operation and maintenance of said buildings, facilities, improve- 
ments and equipment. 


History: Laws 1989, ch. 177, § 6; 1941 Comp., § 55- 
2706; Laws 1947, ch. 143, § 6; 1953 Comp., § 73-29-7. 


6-17-8. Records and expenditures for income-producing projects. 


The board shall cause to be kept separate and complete records of all income and revenues from 
the building, facility or improvements and the use thereof and services rendered therewith; and all 
of the operating and maintenance expenses thereof, and none of said income and revenues shall 
be expended except to pay the reasonable operating and maintenance expenses as hereinbefore 
provided, and to pay principal and interest on bonds issued under the authority of this act-[6-17-1 
to 6-17-13 NMSA 1978, except 6-17-1.1 NMSA 1978]... 


History: Laws 1939, ch. 177, § 7; 1941 Comp., § 55- Section 6-17-1.1 NMSA 1978 is apparently not encom- 


2707; Laws 1947, ch. 148, § 7; 1949, ch. 98, § 6; 1953 passed within "this act", since Laws 1989, ch. 182, § 1 en- 
Comp., § 73-29-8. acted that section separately. 
Bracketed; material. — The bracketed material 


was inserted by the compiler and is not part of the law. 


6-17-9. Procedure prior to issuance of income-producing project 
bonds; approval of state board of finance or state board 
of education. 


Before any money is borrowed and any bonds or other evidence of indebtedness issued under 
this act [6-17-1 to 6-17-13 NMSA 1978, except 6-17-1.1 NMSA 1978], the board of regents of such 
institution shall submit to the board of finance of New Mexico, or in the case of county, independent 
rural, union high and municipal boards of education to the state board of education, a showing for 
the need for such building, facility or improvement, an estimate of the costs of the buildings, facili- 
ties or improvements to be erected, purchased, altered, improved, furnished and equipped and an 
estimate of the reasonable amount of income anticipated to be derived from the operation of any 
such, together with an estimate of all operating and maintenance costs thereof, and an estimate 
of the net income to be derived fromthe operation of any such, together with an estimate of all 
operating and maintenance costs thereof, and’an estimate of the net income to be derived from the 
operation and maintenance of said building, facility or improvement so designated; and no bonds 
shall be issued or money borrowed hereunder until the state board of finance or the state board of 
education shall find upon proper investigation and showing that such building, facility or improve- 
ment is needed, that the cost thereof is reasonable and that the same should and probably will 
return sufficient net income to repay the money borrowed with interest as the same is due and 
payable, and shall approve the borrowing of such money and the amount to be borrowed. 


History: Laws 1939, ch. 177, § 8; 1941 Comp., § 55- Bracketed material. — The bracketed material was 
2708; Laws 1947, ch. 148, § 8; 1949, ch. 98, § 7; 1953 inserted by the compiler for clarity and is not part of 
Comp., § 73-29-9. the law. Section 6-17-1.1 NMSA 1978 is apparently not 
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encompassed within "this act", since Laws 1989, ch. 182, 
§ 1 enacted that section separately. 


6-17-10. [Tax exemption of income-producing project bonds. ] 


Bands and all other evidences of indebtedness issued under the provisions of this act [6-17-1 to 
6-17-18 NMSA 1978, except 6-17-1.1 NMSA 1978], shall forever, be and remain free and exempt 
from taxation. ofthis state and ‘any subdivision thereof. ; 


History: Laws 1939, ch. 177, § 9; 1941 Comp., § 55- ».,__ law. Section 6-17-1,1. NMSA 1978 is apparently not, en- 


2709; 1953 Comp., § 73-29-10, ' compassed within "this act", since Laws 1989, ch. 182, § 1 
Bracketed material. — The bracketed material was a il section separately. 


inserted by the compiler for clarity and isnot part of the’: 


6-17-11. Security for income-producing bonds; rules and. regulations. .. 


All money borrowed and bonds and other evidences of indebtedness issued under this act [6- 
17-1 to 6-17-18 NMSA 1978, except 6-17-1.1 NMSA 1978] shall be equally and ratably secured, 
without priority, by a lien on said net income in accordance with the terms of this act..n the event 
that such county, independent rural, union high and municipal board or the board of regents of 
any such institution issue any bonds or other evidences of indebtedness under the provisions of 
this act, they shall thereafter operate the buildings, facilities or improvements named in the reso- 
lution authorizing the issuance of said bonds or other evidences of indebtedness from which the 
income is to be used for the repayment of said bonds in a manner'so as to ensure the prompt pay- 
ment of the principal and interest of such indebtedness’as the same becomes due. The said boards 
are hereby empowered to make such contracts, rules and regulations and to take such action as 
may be necessary to ensure the prompt payment of the principal and interest of all such bonds and 
indebtedness and properly to carry out the provisions of this act, 


History: Laws 1939, ch. 177, § 10; 1941 Comp., § 55- Section 6-17-1.1 NMSA 1978 is apparently not encom- 


2710; Laws 1947, ch. 143, § 9; 1949, ch. 98, § 8; 1953 passed within "this act", since Laws'1989, ch. 182, § 1 en- 
Comp., § 73-29-11. acted that section separately. 
Bracketed material. — The bracketed material 


was inserted by,the compiler and is not part of the law... 


6-17-12, Debt against state not to be created by income-producing 
project bonds. 


No obligation created under this article shall ever i or become a Rares or debt against the 
state, but all such ‘obligations, including principal and interest, shall be payable solely from the 
net income derived from the buildings, facilities and tell ae eb ig as in this article specified} 
provided, however, that: 

A. any purchase-money mortgage, deed of hast or other security idattument euriatitinting a 
purchase-money mortgage may be foreclosed against the buildings, facilities or de gt ge so 
pledged without the right to a'deficiency judgment; and © 

B. any mortgage, deed of trust or other security instrument given by a state educational insti- 
tution operating a‘county hospital pursuant to the Hospital Funding Act [Chapter 4, Article 48B 
NMSA 1978] may be foreclosed against the ese pene or it ce 0) pledged bee 
out the right toa ee judgment. 


History: Laws 1939, ch. 177, § 11; 1941: Comp., § 55- for "hereunder" near the beginning, deleted "of New Mex- 


2711; Laws 1947, ch. 143, § 10; 1953, Comp., § 73-29-12; ico" following, "against the state", substituted "article" for 
2003, ch. 285, § 4. _ . "act" following "as. in this"; added Subsection A designa- 
The 2003 Aniondinent: effective April’8, 2003, in the ° tion; and added Subsection ’B. 


introductory paragraph, substituted "under this article" 
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6-17-13. [Institutional bond statutes not affected by income-producing 
bond law. ] 


This act [6-17-1 to 6-17-13 NMSA 1978, except 6-17-1.1 NMSA 1978] shall not be construed as 
amending or repealing any existing acts authorizing eine issuance of bonds by the board of regents 
of any such institution. 


History: Laws 1939, ch. 177, § 12; 1941 Comp,, § 55-  ~ : Section 6-17-1.1 NMSA 1978, is apparently not encom- 
2712; 1953 Comp., § 73-29-13. passed within "this act", since Laws 1989, ch. 182, § 1 en- 
Bracketed material. — The bracketed material acted that section separately, 


was inserted by the compiler and is not part of the law. 


6-17-14, Pledge of additional revenue. 


A. Any board of education or board of regents issuing bonds under Chapter 73, Article 29 
NMSA 1953 may, in addition to the revenues from the buildings and facilities erected or pur- 
chased under authority of Sections 6-17-1 through 6-17-13 NMSA 1978, pledge as security for the 
bonds all or any part of revenues to be derived from buildings, improvements or other facilities 
already in existence and subject to the control of the board, whether or not the buildings or facili- 
ties are to be improved, extended or repaired with the proceeds of the bonds, and the proceeds 
of payments received or to be received by such board or an institution under its control from the 
United States or any of its agencies whether received as grants or otherwise, including, but not 
limited to payments received pursuant to Public Law 90-448, and any amendments thereto. Each 
such board is hereby authorized to enter into agreements with the United States whereby it or 
an institution under its control is to receive such payments. Any board of regents may, notwith- 
standing any other provisions of these sections, pledge to the payment of the bonds the gross 
revenues to be derived from the operation of any buildings and facilities, the revenues of which 
are otherwise authorized to be pledged. The board of regents may also pledge to the payment of 
the bonds any of its revenues derived from sources other than the proceeds of ad valorem taxes, 
including land grant revenues, income from the permanent fund of the institution and income 
of the institution derived from the lease or rental of lands or other property of the institution. If 
gross revenues are so pledged, and if the revenues do not include land grant revenues or income 
from the permanent fund or income from leases and rentals, the board of regents may apply all 
or any part of these unpledged sources of revenue to the payment of the expense of maintaining 
and operating the buildings and facilities, the gross revenues of which are pledged, and may, in 
the proceedings authorizing the bonds, agree to apply to the payment of the maintenance and 
operation expenses as much of the revenues as is necessary for these purposes, or as is specified 
in the proceedings. 

B, Where revenues are pledged under this section, the determination required by Section 6- 
17-2 NMSA 1978 need not be made. References appearing elsewhere in Chapter 73, Article 29 
NMSA 1958, to the net revenues or income from buildings, facilities or improvements shall be 
construed to refer to all revenues pledged under the provisions of the proceedings authorizing the 
bonds. 

C. The requirements of Sections 6-17-4 and 6-17-5 NMSA 1978, with respect to making charges 
sufficient to effect the purposes therein listed, shall be construed to refer to charges which will 
make the income and revenue therein referred to, together with additional revenues pledged in 
the proceedings, sufficient to effect the purposes, and the limitations on making further or addi- 
tional charges appearing in those sections are not applicable. 

D. © The state board of finance, in determining whether to approve bonds under the provisions of 
Section 6-17-9 NMSA 1078, shall Sa ae all revenues hs Ss to the bonds and to operation and 
maintenance, | \-' 


History: 1941 Comp., § 55-2713, enacted by Laws Compiler's’ notes. — Chapter 73, Article 29 NMSA 
1947, ch. 143, § 11; Laws 1949, ch. 98, § 9; 1953 Comp., 1953 is now compiled as 6-17-1, 6-17-2 to 6-17-19, 21-1-26 
§ 73-29-14; Laws 1957, ch. 245, § 2; 1963, ch. 297, § 1; and 21-1-27 to 21-1-33 NMSA 1978. 


1969, ch. 49, § 1. 
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Cross references. — For Public Law 90-448, 82 Stat. the procedures contained in this section, which permits all 
476 of the Housing and Urban Development Act of 1968, the flexibility that should be needed and all that is per- 
see Titles 12, 15, 31 and 42 of the United States Code. mitted. 1971 Op. Att'y Gen. No. 71-48. 

ANNOTATIONS 


Section provides flexibility in preventing default. 
— Default on bond payments can be prevented by use of 


6-17-15. Refunding bonds; convertibility. 


A. In addition to all other powers granted, any board of education or board of regents may 
issue bonds for the purpose of refunding, for not less than the principal amount of any bonds is- 
sued by it under Chapter 73, Article 29 NMSA 1953, or under any other law. The board may also 
issue bonds in part for the purpose of refunding the bonds and in part for the purpose of provid- 
ing additional funds to acquire or construct any building, facility, improvement, alteration, addi- 
tion or extension or any combination, including furnishings and equipment, for which bonds are 
authorized to be issued by the board. Except as provided in this section, the bonds shall mature, 
bear interest, have such details and be authorized and issued in the manner provided for the 
authorization and issuance of other bonds. Refunding bonds issued may carry forward for the 
benefit of the refunding bonds the security and sources of payment as were pledged to the pay- 
ment of the bonds refunded, or may make changes in security and sources of payment deemed 
advisable by the board. There shall not be pledged to the payment of the bonds any source of 
revenue not authorized in Chapter 73, Article 29 NMSA 1953, to be pledged to the payment of 
bonds issued under that chapter. 

B, Any bonds issued for refunding purposes may be delivered in exchange for the outstanding 
bonds authorized to be refunded, or sold at public or private sale for not less than the par value of 
the bonds, or sold in part and peered in part. If sold, the proceeds shall be immediately applied 
to the retirement of the bonds to be refunded, or the proceeds, or the obligations in which they are 
invested as permitted by law, shall be placed in escrow to be held and applied to payment of the 
bonds to be refunded. 


ry! ; 
History: 1953 Comp., § 73-29-14.1, enacted by Laws Compiler's notes. — Chapter 73, Article 29 NMSA 
1957, ch. 245, § 3; 1968, ch. 297, § 2. 1953 is now compiled as 6-17-1, 6-17-2 to 6-17-19, 21-1-26 
and 21-1-27 to 21-1-83 NMSA 1978. 


6-17-16. [Validation.] 


That all bonds heretofore issued under authority of the act hereby amended, and the proceed- 
ings adopted for the authorization and issuance of such bonds, are hereby validated, ratified and 
confirmed, and all such bonds and proceedings are hereby found and declared to be fully valid, ef- 
fective and enforceable in accordance with the terms thereof. 


History: 1953 Comp., § 73-29-14.2, enacted by Laws Compiler's notes. — "The act hereby amended" seem- 
1957, ch. 245, § 4. ingly refers to Laws 1939, ch. 177, compiled as 6-17-1 to 

Bracketed material. — The bracketed material was 6-17-13 NMSA 1978, except 6-17-1.1 NMSA 1978. 
inserted by the compiler and is not part of the law. 


6-17-17. Refunding bonds. 


A. No bonds may be refunded under Section 6-17-14 through 6-17-18 NMSA 1978, unless they 
mature or are callable for prior redemption under their terms within fifteen years fromthe date 
of issuance of the refunding bonds, or unless the holders voluntarily surrender them for exchange 
or payment. 

B. Outstanding bonds of more than one issue may be refunded by bonds of one or more issues. 
Bonds for refunding and bonds for any other purposes authorized in Chapter 73, Article 29 NMSA 
1953, may be issued separately or in combination in one series or more. 
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C. Ifany officer whose signature or facsimile signature appears on any bonds or coupons ceases 
to hold his office before delivery of the bonds, his signature or its facsimile is valid for all purposes 
as if he had remained in office until the delivery. 

D. Where refunding bonds are sold, the net proceeds may, in the discretion of the issuing board, 
be invested in obligations of the United States or any of its agencies, or in obligations fully guar- 
anteed by the United States, but the obligations purchased must have maturities and bear rates 
of interest payable at times to ensure the existence of money sufficient to pay the’ bonds to be re- 
funded when due or when redeemed pursuant to call for redemption, together with interest and 
redemption premiums, if any. 

E. As used in this section, "net proceeds" means the gross proceeds of the bonds after deduction 
of all accrued interest and expenses incurred in connection with the authorization and issuance of 
the bonds and the refunding of the outstanding bonds, including fiscal agent fees and commissions 
and all discounts incurred in the resale of the refunding bonds by the original purchaser. 

F. All obligations purchased with refunding bond proceeds shall be deposited in trust with a 
bank doing business in this state and a member of the federal deposit insurance corporation, to 
be held, liquidated and the proceeds of the liquidation paid out for payment of the bonds to be re- 
funded, along with interest and redemption premiums, as the refunded bonds become due or sub- 
ject to redemption under call for redemption previously made, or upon earlier voluntary surrender 
with the consent of the issuing board. 

G. The determination of the board issuing refunding bonds that the conditions of Chapter 73, 
Article 29 NMSA 19583, upon the issuance of refunding bonds have been met:is conclusive in the 
absence of fraud or arbitrary and gross abuse of discretion. 


History: 1953 Comp., § 73-29-14.3, enacted by Laws Compiler's notes. — Chapter 73, Article 29 NMSA 
19638, ch. 297, § 3. 1953 is now compiled as 6-17-1, 6-17-2 to 6-17-19, 21-1-26 
and 21-1-27 to 21-1-33 NMSA 1978. 


6-17-18. Exchange of bonds. 


In authorizing bonds, including refunding bonds, under Chapter 73, Article 29 NMSA 1953, any 
board may provide for exchange of any bonds issued for bonds of larger or smaller denominations 
in the authorizing resolution. Bonds in changed denominations shall be exchanged for the original 
bonds in the same aggregate principal amounts and so that no overlapping interest is paid. Bonds 
in changed denominations shall bear interest at the same rates, mature on the same dates, be 
in the same form, except for an appropriate recital as to the exchange, and in all other respects, 
except as to denominations and numbers, be identical with the original bonds surrendered for 
exchange. Where any exchange is made under this section, the bonds surrendered by the holders 
at the time of the exchange shall be cancelled. The exchange shall be made only at the request of 
the holders of the bonds to be surrendered, and. the board may require all expenses incurred in 
connection with the exchange, including those of authorization and issuance of the new bonds, to 
be paid by the holders. 


~ History: 1953 Comp., § 73-29-14,.4, enacted by Laws Compiler's notes. — Chapter 73, Article 29 NMSA 
19638, ch. 297, § 4. 1953 is now compiled as 6-17-1, 6-17-2 to 6-17-19, 21-1-26 
and 21-1-27 to 21-1-33 NMSA 1978. 


6-17-19. Validation. 


All bonds issued prior to the effective date of this section by any board of regents under author- 
ity of any law, and the proceedings for authorization and issuance of the bonds and the pledges 
made for their payment, are validated, ratified and confirmed. All such bonds and proceedings are 
declared fully valid, effective and enforceable in accordance with their terms. 


History: 1953 Comp., § 73-29-14.5, enacted by Laws 
1963, ch. 297, § 5. 
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ARTICLE 18 


; Public Securities Short-Term Interest Rates 


Sec. at'Gt gst Sec. ° 

6-18-1. Short tia it 6-18-9. : Trust agreements. 

6-18-2. Findings and declarations of necessity, 6-18-10; . General provisions. . 

6-18-3. Legislative intent. 6-18-11, Costs. 

6-18-4, Definitions. ot 6-18-12. Provisions for interest payments; tax levy. 
6-18-5. Applicability. 6-18-13. Finding of necessity by local governments. 
6-18-6, Short-term bonds. 6-18-14, Interest; refunding; approval by local govern- 
6-18-7, Variable rate demand bonds. ment; additional findings, 

6-18-8. Credit facilities. 6-18-15. Liberal construction; alternative yon Paste 
6-18-8.1. Contracts 'to exchange interest rates, cash flows . 6-18-16. No action maintainable. 


or limit exposure, 


6-18-1. Short title. 


This act [6- 18-1 sibeterteith 6- 18-16 NMSA 1978] may be cited as the "Public Securities Short- fetish 
Interest Rate Act." . 


History: Laws 1983, ch.161,$1..-— - 20 C.J.S. Counties §§ 222, 276; 64 C.J.S. Municipal Cor- 
., Porations. §§ 1684 to.1693; 79-C.J.S, Schools and School 
ANNOTATIONS Districts §8 371, 374; 81A States §§ 255, 257, 261; 87 CLS. 
Am. Jur. 2d, A.L.R. and C.J.S, references, — 64 Am. Towns $§ 215, 218. 
Jur. 2d Public Securities and Obligations §§ 173, 175, 177, 
875 to 377. 


6-18-2. Findings and declarations of necessity. 


A. Itis found and declared that there exists a substantial financial market for a public body's pub- 
lic securities structured for short-term interest rates which traditionally bear a lesser rate of interest 
than long-term public securities; that public bodies of this state have not been provided with statu- 
tory authority to take advantage of such lower interest rates which has resulted in public bodies pay- 
ing higher interest rates on their public securities, exacting an unnecessary financial premium from 
the public bodies and the residents of this state, and impairing the public bodies' ability to obtain 
responsible, low cost financing for the promotion of the health, safety, security and general welfare of 
the citizens of the public bodies and of the peoples of the state of New Mexico; that it is a matter of 
state policy and concern that public bodies shall not continue to pay interest on their public securities 
at rates higher than those available on bonds issued under the Public Securities Short-Term Interest 
Rate Act, and that unnecessary consumption of the public bodies' revenue be prevented. 

B. It is a matter of state policy and concern that public bodies be provided flexibility in struc- 
turing their public securities to take advantage of lower interest rates offered in financial markets 
for all types and kinds of public securities; that public bodies be authorized and empowered to is- 
sue public securities which provide for short-term interest rates, variable interest rates, renewals 
and refundings of such securities, giving holders the right to put the public security for repurchase 
before maturity, with related accompanying provisions, and other features which will enhance the 
marketability of public securities and result in a lower interest cost to the public body. 

C. The legislature finds that the ability to take advantage of lower interest rates. accorded to 
public securities structured for short-term interest rates is appropriate for the public bodies of this 
state because of the size and magnitude of the financing required to support the public bodies; The 
legislature further finds and declares that the strategies and methods for solving the financing 
problems of public bodies differ from those in other counties, cities, towns and villages of the state, 
and it is necessary to authorize public bodies additional powers and flexibility because of the na- 
ture and size of their problems and because the governments and governing bodies of such public 
bodies have sufficient staff to meet and deal with those problems. 


History: Laws 1983, ch. 161, § 2; 1986, ch. 60, § 2. 
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6-18-3. Legislative intent. 


A. Itis the intent of the legislature by the passage of the Public Securities Short-Term Interest 
Rate Act to authorize public bodies to structure their public securities so as to take advantage of 
the lower interest rates accorded to public securities structured for short-term interest rates by 
providing for short-term maturities, variable interest rates, renewals and refundings of the pub- 
lic securities, giving holders the right to put the public securities for repurchase before’ maturity, 
and other features which will enhance the marketability of public securities and lower the inter- 
est cost; all of which will promote the health, safety, security and general welfare of the citizens 
thereof and of the people of the state of New Mexico. 

B. Itis the further intent of the legislature to vest public bodies with all powers that may be 
necessary to enable them to accomplish such purposes, which powers shall in all respects be exer- 
cised for the benefit of the inhabitants of this state and public bodies of this state for the promotion 
of their health, safety, security, welfare, convenience and prosperity. 

C, Itis the further intent of the legislature that the provisions of the Public Securities Short- 
Term Interest Rate Act be available for all bonds authorized to be issued. pursuant to any law of 
this state, including general obligation bonds, revenue bonds or any other bonds however secured. 


History: Laws 1983, ch. 161, § 3; 1986, ch. 60, § 3. 


6-18-4, Definitions. 


As used in the Public Securities Short-Term Interest Rate Act, unless the context otherwise 
requires: 

A. "bond" means any bond, debenture, note, refunding or renewal bond or note, warrant or 
other security evidencing an obligation authorized to be issued by a public body pursuant to any 
provision of law of this state, including the Public Securities Short-Term Interest Rate Act; 

B. "governing body" means the city council or other body or officer of a public body in which the 
legislative powers. are vested; 

C. "indebtedness" means any debt evidenced by a bond issued by a public body pursuant to 
any law of this state that constitutes a debt for the purposes of Section 12 or 13 of Article 9:of the 
constitution of New Mexico and the issuance of which must be submitted to a vote of the qualified 
electors of the public body pursuant to those sections and any bond issued for the lr of pay- 
ing or refunding any such bond; 

D. "bond legislation" means an ordinance or a resolution or other appropriate hidblmisins ad- 
opted by a governing body of a public body providing for the authorization or sale of bonds and 
any trust agreement, credit agreement, letter of credit, reimbursement agreement or other credit 
facility, dealer agreement, issuing or paying agent agreement, purchase commitment agreement, 
escrow agreement, remarketing agreement, index agent agreement or other agreement with re- 
spect to the bonds to which the public body or trustee for the bonds is a party; and 

E. "public body" means any municipality, any county, any school district, any special district, 
any H class county located in New Mexico, the New Mexico hospital equipment loan council, state 
institutions enumerated in Section 6-13-2 NMSA 1978, the water quality control commission, the 
state board of finance, the ue Mexico ie authority or the state. 


History: Laws 1983, ch. 161, § 4; 1984, ch. 33, § 1; The 1991 amendment, effective Ape 1991, in Sub- 
1986, ch. 60, § 4; 1987, ch. 144, § 1; 1991, ch. 172, § 1; section EK, added "the water quality control commission, 
1992, ch. 61, § 34; 1995, ch. 141, § 14, the state board of finance or the state" at the end, made 

Cross references. — For H dase’ counties, see 4-44-3 a related stylistic change, and made a minor stylistic 
NMSA 1978. change in Subsection C, 

For New Mexico hospital iRise ole loan council, see The, 1987 amendment, effective June 19, 1987, in 
58-23-5 NMSA 1978 et seq. Subsection. E, deleted "with a population in excess of 

The 1995 amendment, effective April 5, 1995, inserted twenty-five thousand according to the most recent fed- 
"any county, any school district, any special district" in’ eral decennial census, any home rule municipality" fol- 
Subsection E, lowing:"means any municipality" near the beginning of 


The 1992 amendment, effective March 9,..1992, in- the subsection. 
serted "the New Mexico finance authority" in Subsection E. | 
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6-18-5. Applicability. 


Every public body authorized.to issue any bonds under any of the laws of the state for any pur- 
pose may use the provisions of Phe Public Securities. Shorte Term Interest Rate Act with respect to 
such bonds. ) . 


History: Laws 1983, ch. 161, §.5., 


6-18-6. Short-term bonds. 


»A public body may authorize short-term bonds, including short-term general obligation bonds, 
that provide for any or all of the following in ‘or pursuant to the bond legislation: 

A. principal maturities may be for any one or more sia gi of two years or less from the shade 
tive dates of issuance; | fila 

B. interest may be payable on any one or more dates, or at principal maturity 

C. interest. may but need not be represented by coupons; 

D. «the bonds may be in coupon form; in form registered as to principal or registered as to both 
principal and interest, or in book entry form, and provision may be made for exchange of one one 
for another; 

E. the bonds may be in form with stated interest or in discount nity without picrtie interest, 
or a combination thereof; 

F. the bond legislation may provide for the renewal or refunding of such pitas at or peters 
maturity, by the issuance or successive issuance of renewal or refunding bonds under that bond 
legislation without necessity for further act by the governing body, provided that the maturities 
of such renewal or refunding bonds shall not exceed two years from their respective dates of issu- 
ance. In the bond legislation approved by the governing body, the governing body may authorize or 
direct one or more officers of the public body to: 

(1) fix the interest rate or. rates for each issue of bonds and renewal or refunding issues, 
subject to a maximum rate or rates as a stated interest rate or net effective interest rate, which 
maximum shall be set forth in such bond legislation or determined from time to time in accordance 
with a formula, index, data or procedure as provided for, in the bond legislation, provided that, 
whether or not such a formula, index, data or procedure is provided for, bond legislation with re- 
spect to indebtedness shall set forth stated maximums of net effective interest rates; | 

(2) determine the discount for bonds with stated interest and for bonds without stated 
interest, subject to any limitations thereon provided in the bond legislation; 

(3) fix the date of such bonds, which may be stated in such bond togistatiema as the date or 
dates of issue and which may be a date on or before the respective date or dates of issuance; 

(4). fix the maturity date or dates of such bonds, which shall be within minimum and maxi- 
mum periods described in such bond legislation; and ,, 

(5) designate the denomination of such bonds, subject to minimums and integral silastic 
of stated amounts provided in-such bond legislation; 

G. the public body may. contract, with agents,or trustees’ for services in connection with the 
issuance, transfer, exchange, registration; record/keeping for and the payment of such bonds and 
matters incidental thereto, and the public body has authority to act under such contracts. Without 
limiting the generality of the preceding sentence, such contracts may provide: 

(1). for the maintenance of a supply of bond forms with the agent; or trustee, which forms 
bear the'facsimile of all signatures of officers of the public body necessary for the: purpose and, if 
applicable, the facsimile of the seal of the public body, contain blanks as to owner, date, maturity, 
denomination, interest rates and original issue discount as appropriate, and proyage a form of au- 
thentication by the agent or trustee upon issuance; 

__ (2) for the officer or officers of the public body, authorized by the governing body to do so, 
to direct the agent or trustee with respect to the completion of such blanks and the delivery of the 
bonds, ‘by oral, electronic or written communication prior to the authentication and delivery of 
such bonds, and that any such oral or electronic communication thereafter shall be confirmed in 
writing; and 


178 


© 2022 State of New. Mexico, New Mexico-Compilation Commission. All rights reserved. 


6-18-7 PUBLIC SECURITIES SHORT-TERM INTEREST RATES 6-18-7 


(3) for the establishment. with the agent or trustee of funds, in trust, for payment of the 
principal of and interest onthe: bonds and for payments by and on behalf of the public body into 
such ‘funds, including payments thereto from the proceeds of renewal or refunding bonds; 
tH»: notwithstanding any other provision of law to the contrary, the public body may contract 
with banks or investment bankers, or others with appropriate capabilities, to provide services, 
which may be on an exclusive basis, in the placement of the bonds with purchasers, or to purchase 
the bonds, or both, which contract may provide for all matters incidental thereto and may be a ne- 
gotiated:contract. Contracts pursuant to:this subsection may include services for the placement or 
purchase of short-term general obligation bonds: and, for St siomid of Section 6-18-7 NMSA.1978, 
variable rate demand general obligation bonds; 

- Iv. the public body may covenant, in the bond lagizlakiting tothe holders or owners of the bonds 
end to the trustee, if any, for the benefit of such holders and owners, that it will issue bonds to 
renew, or fund or refund, the bonds and any accrued interest thereon, at or before maturity to the 
extent not provided 'for from money otherwise available for the purpose. In addition to other reduc- 
tions permitted in the levy of property taxes for principal or interest on indebtedness, reduction 
may be made to the extent that principal or interest thereon is to be covered by the proceeds of 
refunding or renewal bonds; 

J. in addition to the authority to issue bonds for such purposes under the Public Securities 
Short-Term Interest Rate Act, the public body may, to the extent not prohibited by the bond legis- 
lation, retire or provide'for'the payment at any time of the bonds authorized under that act by the 
issuance of bonds under authority of any other law consistent with the maturities and other terms 
authorized by such laws and without impediment or other effect thereunder by reason of previ- 
ously having issued the bonds under the Public Securities Short-Term Interest Rate Act, except as 
stated in Subsection B of Section 6-18-10 NMSA 1978; and” 

K. the provisions of Section 6-18-7 NMSA 1978 pus = used with respect to any bonds issued 
pursuant to this section. 


History: Laws 19838, ch. 161, § 6; 1999, ch. 232, § 5; 
2005, ch. 158, § 2. 

The 2005 amendment, Agoative June 17, 2005, provided 
that a public body may authorize short-term general obliga- 
tion bonds and in Subsection H that notwithstanding any 


other provision of law to the contrary, a public body may. 


contract for services in the placement of bonds or to pur- 
chase bonds and that the contracts may include services for 
the placement or purchase or short-term general obligation 


The 1999 amendment, effective June 18, 1999, in Sub- 
section 'F, deleted "and no bonds may be issued under au- 
thority of a bond legislation more than three years following 
action of the governing body on that bond legislation unless 
the governing body further acts to extend such authoriza- 
tion within three years prior to the issuance of such renewal 
bonds" following "respective dates of issuance"; in Subsec- 


tion J, substituted "6-18-10 NMSA 1978" for "10 of that act"; 
‘and in Subsection K, substituted "6-18-7 NMSA 1978" for "7 
_ of the Public Securities Short-Term Interest Rate Act". 


bonds and'variable rate demand general obligation bonds. \ 


6-18-7. Variable rate demand bonds. 


A public body may issue bonds, including variable rate demand general obligation bonds, with 
any of the following provisions: 

A. the owners or holders of the bonds may be granted the right to fered payment of princi- 
pal and accrued interest prior to the maturity of such bonds at a designated time or at designated 
times, or upon a specified period of notice by such owner or holder, at par or at such other amount 
as is.provided for in or pursuant to the bond legislation; 

B... the owners or holders of the bonds may.be granted the right to deliver, or put, the bonds to 
the public body orto a designated party for purchase by the public body or such party at par and 
accrued interest or such other price as is provided for in or pursuant to the bond legislation; 

C, the public body may contract with a bank, investment banker or other capable party for the 
remarketing of bonds as to which the owners or holders have exercised such demand or put rights; 

D._.the bond legislation may provide for variable interest rates to be paid on the bonds, chang- 
ing from time to time in accordance with one or more formulas, indices, data or procedures as pro- 
vided for in the bond legislation, provided that where variable interest rates are provided for with 
respect to,indebtedness, the bond legislation shall also prescribe a stated maximum net effective 
interest rate or rates for different maturities and, if necessary, for credit facilities used pursuant to 
the authority granted by Section 6-18-8 NMSA 1978; 
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E.» the public body may contract with a competent party to provide an index or indices in rela- 
tion to which the interest rate of the bonds may be determined from time to time; 

F. bonds with provisions under which the holders or owners may demand Ais, fist or tpink 
the bonds for purchase or repurchase at any time within one year from the date of such bonds, 
whether or not: such rights may also be exercised after such period, may be sold by competitive or 
negotiated sale; 

G. the public body may contract with others to provide to the public Bodine or to the holders or 
owners of the bonds, or to a trustee or agent on their behalf,-a standby or fixed commitment to 
purchase those bonds at prices provided in or pursuant to such.contracts;:and 

H. the provisions of Subsections B, C, D, E, G, H, I and J of Section 6-18-6 NMSA 1978: are ap- 
plicable to bonds issued under this section, notwithstanding such bonds may have acipearshciees in 
excess of two years. 


History: Laws 1983, ch. 161, § 7; 2005, ch. 158, § 3. The 2005 amendment, effective June 17, 2005, per- 
mitted a public. body to issue variable rate demand gen- 
eral obligation bonds. 


6-18-8. Credit facilities. 


With respect to any bonds issued under the provisions of Section 6 or 7:[6-18-6 or 6-18-7, NMSA 
1978] of the Public Securities Short-Term Interest Rate Act, the public body may, by the use of 
credit facilities, provide for: ) 

A. additional security for such bonds; 

B. aprimary or contingent source of payment of or reimbursement for the principal of, interest 
or any redemption premium on the bonds, or the purchase price upon a put or call, as the case may 
be, and related costs, with respect to such bonds; and 

C. contracts for the purchase or repurchase of bonds. 

In connection therewith, the public: body may enter into reimbursement agreements, credit 
agreements, escrow agreements and such other contracts and agreements as are appropriate, pur- 
suant to authorization by the governing body. The public body may do all things as ‘are necessary 
or appropriate and permitted by law to carry out such agreements, arrangements and contracts, 
including the issuance.of bonds under authority of law, including the Public Securities Short-Term 
Interest Rate Act, in consideration of advances made under such agreements, arrangements and 
contracts. The governing body may assign or direct the assignment of the right of the public body 
with respect to such credit facilities, and may authorize designated agents, or parties, or officers of 
the public body, to draw upon such credit facilities for the purposes stated in this section. 


History: Laws 1983, ch. 161, § 8. 


6-18-8.1. Contracts to exchange interest rates, cash flows or limit” 
exposure. 


A. A public body that has issued or proposes to issue bonds may enter into contracts authorized 
in this section if the governing body of that public issuer finds that such a contract would be in the 
best interests of that public body and, for contracts of the type described in Subsections D and E of 
this section, if the state board of finance reviews and approves the contract and determines, in its 
discretion, that the contract results in a long-term financial benefit for the public body. . 

B. A public body may enter into any contract that the governing body determines to be neces- 
sary or appropriate regarding the debt service payable on the bond obligations of the governing 
body, in whole or in part on the interest rate, cash flow or other basis desired by the governing 
body, including, without limitation, contracts commonly known as interest rate swap contracts, 
forward payment conversion contracts, futures, or contracts providing for payments based on lev- 
els of or changes in interest rates, or contracts to exchange cash flows or a series of payments, or 
contracts including, without limitation, options, puts or calls to hedge payment, rate, price spread 
or similar exposure. A public body may also enter into any contract that provides collateral for 
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securities. Contracts shall be: governed by the terms and conditions established by the governing 
body, subject to the provisions of Subsection C of this section. | 
.C. A public body may enter into a contract pursuant to this section only if: 

(1) the long-term obligations of the person with whom the public body enters the contract 
are rated in one of the two top rating categories of a nationally recognized rating agency, without 
regard to any modification of the rating; or 

(2) the obligations pursuant to the contract of the person with-whom the public body en- 
ters the contract are either: 

(a) guaranteed by a‘person whose long-term debt obligations are rated in either of 
the two highest rating categories of a nationally recognized rating agency, without regard to any 
modification of the rating; or 

(b) collateralized by obligations deposited with the public body or an agent of the 
public body that are rated in either of the two highest rating categories of a nationally recognized 
rating agency, without regard to any modification of the rating, and that have a market value at 
the time the contract is made of not less than one hundred percent of the principal amount upon 
which the exchange of interest rates or other contract permitted by this section is based. 

D. A public body may agree, with respect to bonds that the public body has issued or proposes 
to issue bearing interest at a variable rate, to pay sums equal to interest at a fixed rate or rates 
or at a different variable rate determined pursuant to a formula set forth in the contract on an 
amount not to exceed the principal amount of the bonds with respect to which the contract is made 
in exchange for a contract to pay sums equal to interest on the same principal amount at a vari- 
able rate determined pursuant to a formula set forth in the contract. Such contracts may provide 
for a minimum rate or a maximum rate or both. 

E. A public body may agree, with respect to bonds that the public body has issued or proposes 
to issue bearing interest at a fixed rate or rates, to pay sums equal to interest at a variable rate 
determined pursuant to a: formula set forth in the contract on an amount not to exceed the out- 
standing principal amount of the bonds with respect to which the contract is made in exchange 
for a contract to pay sums equal to interest on the same principal amount at a fixed rate or rates 
set forth in the contract. Such contracts may provide for a minimum rate or a maximum rate or 
both. 

F.. The term of a contract shall not. exceed the term of the bonds of the public body with respect 
to which the contract was made. 

G. A contract entered into pursuant to this section is not an indebtedness of the public body, 
and in no case shall the principal amount of any outstanding indebtedness of the public body be 
increased as a result of the contract. 

H. The terms of Section 6-18-14 NMSA 1978 regarding limitations of interest rates and net ef- 
fective interest rates are applicable to interest rates and net effective interest rates required to be 
paid by a public body entering into a contract. 

I. .A public body that has entered into a contract may treat the amount or rate of interest on 
those bonds as the amount or rate of interest payable after giving effect to the contract for the 
purpose of calculating: 

(1) rates and charges of a revenue-producing enterprise whose revenues are pledged to or 
used to pay the bonds of the public body; 

(2) statutory requirements concerning revenue coverage that are Sp ae to bonds of 
the public body; 

(8) tax levies and collections to pay debt service on bonds of the public body; and 

(4) any other amounts that are based upon the rate of interest of bonds of the public body. 

J. Any payments required to be made by the public body under the contract may be made from 
money pledged to pay debt service on the bonds with respect to which the contract was made or 
from any other legally available source. 

K. Any contract entered into by a public body pursuant to this section shall not impair the con- 
tract of that public body with, or impair adversely, the owners of bonds issued by that public body. 


History: 1978 Comp., § 6-18-8.1, enacted by Laws The 2001 amendment, effective June 15, 2001, in- 
1992, ch. 96, § 1; 1998, ch. 128, § 1; 2001, ch. 54, § 1. serted "for contracts of the type described in Subsections 
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D and Eof this section" in Subsection A; inserted "the debt The 1993 amendment, effective June 18, 1993, in- 
service payable on" towards the beginning of Subsection serted the language following the second occurrence of 
B; substituted "public body" for "municipality" in Subsec- "public body" in Subsection A and substituted "and in no 
tion C(2); deleted "the rating of" preceding "a nationally case shall" for "except to the extent, if any, that" in Sub- 
recognized" in Subsection C(2)(a); and inserted the final . section G. 


sentences of Subsections D and E, 


6-18-9. Trust agreements. 


. The public body may, with respect to any bonds issued pursuant to the Public Securities Short- 

Term Interest Rate Act, enter into trust agreements for the better security of such bonds with any 
corporate trustee and pravise therein for the rights and limitations on rights of the holders and 
owners of bonds. cif 


ec Laws 1983, ch. 161, § 9. 


6-18-10. General provisions. 


A: The bond legislation for any bonds authorized ohder the Public Securities Short-Term ws 
terest Rate Act may make or authorize provision for any of the following: 

(1) the call of the bonds for redemption prior to maturity at the option of the public plas 
or at the option of the owner or holder, the redemption prices to be paid on stated dates of oat 
tion;and other terms and conditions of redemption; 

(2) the use of facsimiles of the signatures of all officers of the public body voquiied or per- 
mitted or sign the bonds if authentication of the bonds, by manual signature, by a'trustee or other 
agent is provided for as a condition of the validity of the bonds, and no such’ bonds shall be valid 
unless authenticated, and; if applicable, for the use of a facsimile of the’seal of the public body; 

(3) the manner of giving notice by publication or otherwise, and the time and effect thereof, 

(4). designating agents for receipt of notice or service in other states; 

(5) the filing and renewal of any financing statements in any jurisdiction under the Uni- 
form Commercial Code [Chapter 55 NMSA 1978] or comparable law; and 

(6) any matter related or incidental to authority elsewhere granted in the Public Securi- 
_ ties Short-Term Interest Rate Act and deemed by the legislative body to be necessary or’ conve- 
nient to carry out the purpose of that act. 

B. The issuance of the initial bonds under the Public Securities Short-Term interest Rate et 
within the time periods provided for in Section 6-15-9 or Subsection F [Subsection J] of Section 3- 
31-l NMSA 1978 or in any other applicable law relating to time limitations on the issuance of 
bonds'shall constitute compliance with any such law as to such bonds and any renewal, refunding 
or remarketing of such bonds or of such renewal or refunding bonds, notwithstanding that the 
renewal or refunding bonds are issued or the remarketing of such bonds occurs after such period. 

C. Any maximum maturities for bonds provided for by law which otherwise would be appli- 
cable to bonds issued under the Public Securities Short-Term Interest Rate Act’ shall limit the 
maturities of bonds'issued under that act. 

D. The remarketing of indebtedness after a demand for payment or dl aibraarh or put for pur- 
chase or repurchase shall not be deemed to be a new issuance of the indebtedness but'shall consti- 
tute a continuance of the original indebtedness. | 


History: Laws 1983, ch. 161, § 10. Chapter 57, Laws 1995, Chapter 141, and Laws 1998, 


_. Bracketed material. — The bracketed material was Chapter 90, the reference to Subsection F of 3-31-1 NMSA 
inserted by the compiler and is not part of the law. Fol- 1978 should be to Subsection J of 3-31-1 NMSA 1978. 


lowing the amendment of 3-31-1 NMSA by Laws 1983, 


6-18-11. Costs. 


The public body may pay the fees and expenses of, and costs for, agents, trustees, attorneys, 
credit facilities, placement and sale of bonds, and all other costs and expenses incurred in the 


182 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


6-18-12 PUBLIC SECURITIES SHORT-TERM INTEREST RATES 6-18-13 


authorization, issuance, sale, delivery, call, purchase,remarketing, registration, transfer, exchange, 
administration and payment of the bonds and interest thereon from the proceeds of the bonds, 
from sources lawfully available for payment of principal of and interest on the bonds, and from any 
other sources lawfully available for the purpose, subject to the provisions of the bond legislation 
and any applicable limitations on indebtedness. 


History: Laws 1983, ch. 161, § 11. 


6-18-12. Provisions for interest payments; tax levy. 


A. Subject to any applicable limitations on indebtedness, with respect to refunding bonds, there 
may be included in the principal amount, and paid from the proceeds, of bonds issued pursuant 
to the Public Securities Short-Term Interest Rate Act capitalized interest for three years or such 
longer period as may otherwise be authorized by law. The proceeds of any levy of property taxes 
to the extent levied for interest on indebtedness for any period of time covered by such capitalized 
interest may be used to reimburse the improvement fund for the previous payment of interest 
from such fund. 

B. To the extent that bonds issued pursuant to the Public Securities Short-Term Interest 
Rate Act constitute indebtedness, the officials now or hereafter charged by law with the duty of 
levying general (ad valorem) taxes for the payment of bonds and interest shall, in the manner 
provided by law, make an annual levy sufficient to meet the payments of principal and inter- 
est on such bonds maturing. Nothing herein contained shall be so construed as to prevent the 
municipal corporation from applying any other funds that may be in the treasury or investment 
income actually received from sinking fund investments and available for that purpose, or the 
proceeds of renewal or refunding bonds or any other funds lawfully available therefor to the 
payment of the interest on or the principal of or any prior redemption premium in connection 
with such bonds as the same become due; and the levy or levies of taxes may, be diminished to 
the extent such other revenues are or will be available for the payment of principal and inter- 
est of the bonds. Any levy of property taxes for interest on indebtedness for any year may be for 
the maximum interest that may be payable under the applicable bond legislation in the year 
in which such levy is collected. If, after provision for payment of interest in that year, there is 
any amount remaining from the collection of property taxes levied for such interest, it shall be 
used in succeeding years for the payment of interest on the bonds, and the levy for the succeed- 
ing years to provide money for the payment of principal of and interest on the bonds shall be 
reduced accordingly, except that any such remainder may be used at any time for payment of 
principal of the bonds if and to the extent permitted by the bond proceedings, provided that the 
bond legislation shall permit the eventual application of all money collected from such levies to 
the payment of principal of and interest on indebtedness. 


History: Laws 1983, ch. 161, § 12. 


6-18-13. Finding of necessity by local bel ocd BO UAE 


No public body shall exercise any of the powers conferred by the Public Securities Short! Term 
Interest Rate Act or issue any bonds pursuant hereto vee ae its local governing body shall 
have adopted a resolution finding that: 

A. the issuance of bonds under that act will result in a savings in interest cost to the public 
body; and 

B. the issuance by the public body of bonds re that act is necessary in the interest of the 
public health, safety, morals or welfare of the residents of the public body. 


History: Laws 1983, ch. 161, § 13. 
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6-18-14. Interest; refunding; 1 ip by local ag oo additional 
findings. 


Bonds issued under the Public Sopaxition Short-Term Interest Rate Act are not subject to any 
limitations on interest rates or net effective interest rates or interest rate approval requirements 
contained in any other laws of this state provided that: 

A. the bond legislation shall contain findings by the governing body:that any fixed rate or rates 
of interest or discount on the bonds, or in the case of a variable rate or rates of interest, that the 
maximum rate or method of determining the maximum rate, and that the maximum net effective 
interest rate on the bonds, are reasonable under existing or anticipated bond market conditions 
and necessary and advisable for the marketing and sale of the bonds. The bond legislation shall 
declare that the governing body has considered all relevant information and data in, making its 
findings. The findings and declarations in the bond legislation shall constitute conclusive author- 
ity for the public body to issue the bonds within the interest rate limitations set forth herein and 
in the bond legislation; and 

B... any bonds issued pursuant to the Public Securities Short- Term Interest Rate Act to renew, 
or fund or refund, any prior issue of bonds, in whole or in part, may be issued notwithstanding 
the provisions of any other laws of the state, provided that bond legislation pertinent to the bonds 
shall contain findings that the issuance of such bonds is necessary or advisable, and the amount of 
such bonds which it,is deemed necessary and advisable to issue. The determination of necessity or 
advisability contained in the bond legislation shall constitute conclusive authority for the public 
body to issue any such renewal, funding or refunding bonds and no additional approval of any de- 
partment, board or other officer of the state or any other official approval is required. 


History: Laws 1983, ch. 161, § 14, 


6-18-15. Liberal construction; alternative authority. 


The authority granted. by the, Public Securities Short-Term Interest. Rate Act shall be liberally 
construed,so that the purposes and powers provided for may be carried out in effective, efficient 
and convenient manners by public bodies, The authority granted by that. act is supplemental to 
and provides. alternatives for authority granted by other law, and a public body shall have the 
authority to exercise powers under that act notwithstanding inconsistent provisions of other laws, 
or may elect, to use the authority of that act.in part and the authority of other laws in part with 
respect to an issue of-bonds, Home rule municipalities may, at their option, use the provisions of 
that act for any bonds they are authorized to issue, but nothing herein shall be deemed to restrict 
their home rule powers. 


History: Laws 1983, ch. 161, § 15. 


6-18-16. No action maintainable. 


No action or proceeding, at law or in equity, to’review any bond legislation, or to question the 
validity or enjoin the performance of any.bond legislation, bond or act, or the issuance of any bond 
authorized by the Public Securities Short-Term Interest Rate Act, or for any other relief against 
the public body, the owners or holders of bonds or any party to any bond legislation, or, against any 
acts or proceedings done or had under that act, whether based upon irregularities or jurisdictional 
defects, shall be maintained, unless commenced within thirty days after the initial authorization 
by the governing body of the bonds, or else be thereafter Ber Asie SH barred. 


History: Laws 1983, ch. 161, § 16. 
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ARTICLE 19 


Economic Advancement Districts 


. Short title. 
. Definitions. 


6-19-1 9-9. General obligation bonds, 
6-19-2 

6-19-3, Legislative intent. 

6-19-4 

6-19-5 


-10,.. General obligation bonds; interest; maturities. 
-11. General obligation bonds; imposition of tax. 
-12. Refunding bonds, 

-13. Revenue bonds. 

-14, Security for revenue bonds. 

-15. Requirements respecting lease. 

-16. Revenue bonds; refunding. 

-17. Nature of all bonds issued pursuant to act. 
-18. Dissolution of district. 


. Creation of economic advancement districts. 
. Board of trustees; organization; terms; vacancies; 
removal, 
6-19-6. Board of trustees; compensation; payment au- 
thority; bond: 
9-7. Board of trustees; powers. 
9-8. Board of trustees; duties. 


AXAARPPHRHABRWAH MN 
Bete ieee et ee 
wCOOOODNMO OOO: 


6-19-1. Short title. 


This act [6-19-1 through 6-19-18 NMSA 1978] may be cited as the "Economic Advancement Dis- 
trict Act". 


History: Laws 1987, ch. 115, § 1. Z 64 C.J.S. Municipal Corporations §§ 1907 to 1909; 81A 
ANNOTATIONS C.J.S. States §§ 205, 208, 212. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur..2d Municipal Corporations §§ 542, 543; 64 Am. Jur. 2d 
Public Securities and Obligations §§ 107 to 109. 


6-19-2. Definitions. 


As used in the Economic Advancement District Act: 

A. "board of trustees" means the governing board of the economic advancement district;, 

B. "district" means an economic advancement, district which is composed of contiguous and 
compact areas whose boundaries coincide and are concurrent with the territorial areas of one or 
more school districts of the state lying wholly within any B or.C class county; 

C. "mortgage" means a mortgage or a mortgage and deed of trust or the pledge and. hypotheca- 
tion of any assets as collateral security; 

D. "project" means any land and building or other improvements thereon, to be located within 
the district in whole or in part, and all real and personal properties deemed necessary in connec- 
tion with a project, whether or not now in existence, which shall be suitable.for use by the follow- 
ing or by any combination thereof: . 

(1). any industry for the manufacturing, processing ¢ or assembling of any agricultural or 
manufactured products; 

(2) any commercial enterprise involved in storing, warehousing, distributing or acTiae 
products of agriculture, mining or industry, but which does not include facilities designed for the 
sale of goods or commodities at retail or distribution to the public of electricity, gas, water or tele- 
phone or other services commonly classified as public utilities; 

(3), any business in which all or part of the activities of the business involves the supplying 
of services to the general public or to governmental agencies or to a specific industry or, customer, 
but does not include establishments primarily engaged in the sale of goods or commodities at retail; 

(4) any private institution of higher. education or any nonprofit corporation engaged in 
health care services, including nursing homes; or 

(5) any water distribution or irrigation system, including without Tinteticis! pumps, dis- 
tribution lines, transmission lines, towers, dams and similar facilities and equipment designed to 
provide water to any commercial agricultural activity; __ 

EK. "property" means any land, improvements thereon, buildings and any improvements 
thereto, machinery and equipment of any and all kinds necessary to the project; and 
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F. "qualified elector" means a natural person resident in a proposed or existing district who is 
registered to vote in state general elections. 


History: Laws 1987, ch. 115, § 2; 1988, ch. 86, § 1. year of not less than one billion dollars ($1,000,000,000) 


The 1988 amendment, effective March 8, 1988, in nor more than one billion six hundred million dollars 
Subsection B, substituted "within any B or C class county" ($1,600,000,000)"; deleted "economic advancement" pre- 
for "within a B class county having a net taxable value ceding "district" in Subsection F; and made a minor sty- 
in the 1986 property tax year or of any subsequent tax listic change. 


6-19-3. Legislative intent. 


It is the intent of the legislature by passage of the Economic Advancement District Act to au- 
thorize economic advancement districts to acquire, own, lease or sell projects for the purpose of 
promoting industry and trade, other than retail trade, for the enhancement of the economy of the 
area encompassed by the district and for the general economy of the state. It is the intent of the 
legislature that this be accomplished by the inducement of manufacturing, industrial and com- 
mercial enterprises to locate and expand in the district and in this state and by the promotion of 
agricultural products and natural resources of the district and the state. 


History: Laws 1987, ch. 115, § 3. 


6-19-4, Creation of economic advancement districts. 


A. There may be created economic advancement districts for the purposes of the Economic 
Advancement District Act. 

B. Petitions for the organization of a district shall designate the name of the proposed district 
and with particularity the proposed territorial area to be included within the district. The proposed 
district shall comprise and be concurrent with the territorial areas of one or more existing public 
school districts in the county, other than that area comprising another district; provided, however, 
that the territorial area encompassed by any proposed district shall in all cases be contiguous. 

C. The petition calling for the organization of a district shall be signed by qualified electors 
residing in each school district within the area of the proposed district in a number equal to or in 
excess of ten percent of the votes cast for governor in the last preceding general election in each 
school district within the area of the proposed district. For the purpose of determining the votes 
cast in such school districts for governor in the last preceding general election, any portion of a pre- 
cinct within any affected school district shall be construed to be wholly within the proposed district. 

D. Upon receipt of the county clerk's certification of receipt of a petition meeting the require- 
ments of Subsection C of this section, the board of county commissioners shall issue a proclama- 
tion calling for an election to be held not less than sixty or more than one hundred twenty days 
from the date of the receipt of the county clerk's certification. The election shall be for the purpose 
of determining whether the district shall be created and for the establishment of a tax rate of two 
dollars ($2.00) or any lower maximum amount required by operation of the rate limitation provi- 
sions of Section 7-37-7.1 NMSA 1978 on each one thousand dollars ($1,000) of net taxable value 
as that term is defined in the Property Tax Code [Articles 35 to 38 of Chapter 7 NMSA 1978] for 
the funding of the district. The debt limitation specified in this section shall be in excess of other 
existing debt limitations provided by law. No more than ten percent of the funds produced by the 
imposition of the tax created shall be used for operations of the district. The balance shall be used 
for the purpose of paying the principal and‘interest on general obligation bonds authorized pursu- 
ant to the Economic Advancement District Act or any other activities authorized for districts. A 
separate election shall be called for the selection of members of the board of trustees. 

EK. Only qualified electors who reside in the territory of the proposed district may vote in the 
election. er ’ 

F. The proclamation of the election shall be published by the county clerk once each week for 
four consecutive weeks in a newspaper of general circulation in the territory of the proposed dis- 
trict, the last notice being published not more than one week from the date of the election. 
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G. The election shall be conducted, counted and canvassed in substantially the same manner 
as school board elections are conducted, counted and canvassed. 

H. -A district shall be declared created by the board of county commissioners when’a majority 
of the qualified electors voting on the issue in the area of each school district within the bound- 
aries of the district are certified by the board of county commissioners to have voted in favor of 


establishing the district. 


I. In the event a majority of the qualified electors voting on the issue in the area of a school 
district within the boundaries of the district shall not approve the creation of the district, the pro- 
posal shall fail as to the area of that school district, and no election upon the creation of a district 
encompassing the area of that school district shall be held within one year of such date. 

J. The expense of calling and conducting the election shall be borne by the county in which an 
election is held; provided, if the election results in the creation of a district, the district shall re- 
imburse the county for all expenditures made in the course of calling and conducting the election. 


History: Laws 1987, ch. 115, § 4; 1988, ch. 86, § 2; 
1989, ch, 268, § 1. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section C substituted all of the present language of the 
first sentence beginning with "votes" for "qualified elec- 
tors in each such school district", and added the second 
sentence, 

The 1988 amendment, effective March 8, 1988, de- 
leted "advancement" preceding "district" throughout Sub- 


section B; in Subsection C, substituted "residing in each! 


school district within the area of the proposed district in 
a number equal to or in excess of ten percent of the quali- 
fied electors in each such school district" for the former 
provisions requiring signatures in a number equal or in 
excess of five percent of the votes cast for governor in the 
last preceding general election; deleted "economic ad- 
vancement" preceding "district" or "districts" throughout 
Subsections D, H and I; deleted "wherein the voters did 
not approve such creation" preceding "shall be held" near 
the end of Subsection I; and made minor stylistic changes, 


6-19-5. Board of trustees; organization; terms; vacancies; removal. 


A. If the required majority of votes were'cast in favor of the organization of the district, then 
the county commission chairman shall declare the organization of the ".....economic advancement 
district." The county commission shall call for an election of a board of trustees, within not less 
than sixty days or more than one hundred twenty days, one from each school district participating 
in the district in the event there are three or more such participating areas, which shall be held at 
a time and at sites within the district selected by the county commissioners. In the event there are 
less than three participating areas, there shall be, in the case of a district with two participating 
areas, two trustees elected from each school district participating and, in the case of a district with 
one participating area, three trustees elected from the district. 

B. Board of trustees members shall be over twenty-one years of age; qualified electors and 
residents of the district. 

C. Persons desiring to be a candidate for a position on the board of trustees shall file a declara- 
tion of candidacy for one of the positions on the board of trustees with the county clerk not later 
than 5:00 p.m. on the thirtieth day after the issuance of the proclamation by the board of county 
commissioners. The declaration of candidacy shall be an affidavit as:to the qualifications required 
by law of the declarant for such office. The declaration of candidacy shall be on a form prescribed 
and furnished by the county clerk. The candidates shall file for and be elected to a particular posi- 
tion number. The candidate receiving the highest number of votes for a particular position shall 
be elected. To provide for staggered terms, either one-year and three-year terms or two-year and 
four-year terms shall be assigned by lot to the position numbers in such a manner that approxi- 
mately half the terms expire in the first even-numbered year following the initial election and 
the remainder in the next succeeding even-numbered year. Board members shall be elected for 
terms beginning April 1 succeeding their election. Trustees shall thereafter be elected for four- 
year terms at elections to be held on the first Tuesday of March of each even-numbered year. The 
elections required by this section shall be held, conducted and canvassed in the same manner as 
municipal elections, unless otherwise specifically provided in the Economic Advancement District 
Act. All vacancies caused in any other manner than by expiration of the term of office shall be 
filled by appointment by the remaining members. 

D. Immediately after the election of the members, the board of trustees shall select from 
its members a chairman and secretary-treasurer who shall serve in these offices until the next 
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regular board of trustees election. After each board of trustees election, the inemnibers shall a awit 
to reorganize. 

E. «Members of the board of trustees shall be suspended or removed from office brit as provided 
in Sections 10-4-1 aes 10-4-29 NMSA 1978. 


a! 


History: Pare 1987, ch. 115, § 5; 1988, ch. 86, § 3; substituted the present sixth and seventh sentences”in 


1989, ch. 268, § 2. Subsection C for the former sixth sentence which read 

The 1989 amendment, effective June 16, 1989, in "Board members shall be elected for a term of four years 
Subsection A substituted all of the present langtiage of from April 1 succeeding their election or until the next 
the last sentence following "shall be" for "three trustees presidential election. year, : whichever last occurs"; sub- 
elected from the district at large". stituted ,"even-numbered year” for. "presidential election 

The 1988 amendment, effective March 8, 1988, “de- year" at the end of the eighth sentence of Subsection C; 
leted "economic advancement" preceding "district! in substituted "by this section" for "hereby" and deleted 
Subsections A and B; inserted "county" preceding "com- ©: © "school':preceding "elections" in the next-to-last sentence 
mission chairman" in the first sentence of Subsection A; of Subsection C; and substituted "board of trustees” for 
inserted "of trustees" following "Board" in Subsection B; "economic advancement board" throughout Subsection D, 


6-19:6. Board of trustees; compensation; payment authority; bond. 


A. Each member of the board of trustees shall receive no compensation for the performance of 
his duties but shall be paid per:diem and mileage for attendance at meetings of the board as pro- 
vided in the Per Diem and Mileage Act [10- 8-1 through 10-8-8 NMSA 1978] for nonsalaried public 
officials, 

B. Each member of the board.of trustees shall furnish a pet kare surety bond i in the iad 
sum of ten thousand dollars ($10,000) for the faithful performance of his duties and the accounting 
of all funds which shall come into his Hise isues The bond shall be paid for by and shall run to the 
benefit of the district. 

C. All authorizations for the payment or expenditure of money in the possession of the district 
shall be. signed by the chairman and the secretary- -treasurer. ) 


History: Laws 1987, ch. 115, § 6, 


6-19-7. Board of trustees; powers. 
4 

The board of trustees may: 

A. perform all functions consistent and necessary to carry out the provisions and Uaiipoace sof 
the Economic Advancement District Act; 

B. receive and expend all funds accruing to the district pursuant to the provisions of the Eco- 
nomic Advancement District Act from the sale of bonds, the levy of taxes, the lease or sale of prop- 
erty, from any gift or bequest or from any federal, state or. private grant; th . 

_C. . enter into contracts; 

D. adopt and use a seal to qiitventiva ts its official transactions; 

... sue and be sued; 

F. adopt rules and regulations for the governing of the district; 

G. issue bonds in the manner set forth by the provisions of the Economic Advancement. Distritt 
Act for the purpose of defraying the cost of acquiring, by construction and purchase, or either, any 
project and to:secure the payment of such bonds as provided in the Economic Advancement Dis- 
trict Act; 

H.. acquire, whether by construction, purchase, gift or lease, one or more projects which shall be 
located within the district or partially within or partially without the district; provided, no district 
shall operate any project as.a business or in any manner except as lessor thereof; 

I. sell or lease or otherwise dispose of any or all of its projects upon such terms and conditions 
as the board of trustees may deem advisable; 

J. refinance one or more projects; and 

K. make secured loans for projects as defined in the Bhorntiie Adin esiricnt Diatrict eid 


History: Laws 1987, a 115, § 7. 


188 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-19-8 KCONOMIC ADVANCEMENT DISTRICTS 6-19-11 


6-19-8. Board of trustees; duties. 


The board of trustees shall: 

A. be the governing authority of the district; 

B. . comply with the provisions.of law for local governments pertaining to the coraebettn and 
approval of budgets by the local government division of the department of finance.and administra- 
tion; 7 
C. comply with the provisions of law pertaining to the audit of local governments by the state 
auditor; and 

D. adopt rules and regulations for the operation of the district and comply with the provisions 
of the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 1987, ch. 115, § 8. 


6-19-9. General obligation bonds. 


A. The board of trustees may issue general obligation bonds of the district for the purposes of: 
(1) constructing, acquiring or purchasing property for a project; 
(2) equipping, furnishing, remodeling or renovating property for a project; 
(3) purchasing or acquiring real property deemed necessary for a project; and 
(4) refunding outstanding general obligation bonded indebtedness, 

B. The board of trustees shall comply with the requirements and procedures set forth ; in Sec- 
tion 6-15-1 NMSA 1978 with respect to the proposed issuance of general obligation bonds. The 
local government division of the department of finance and administration shall apply the proce- 
dures set forth in Section 6-15-2 NMSA 1978 to the proposed issuance of general obligation bonds 
by the district. 


History: Laws 1987, ch. 115, § 9. 


6-19-10. General obligation bonds; interest; maturities. 


A. General obligation bonds issued by a district shall mature not more than ten years from 
their date and be numbered from one upwards consecutively. Interest on all such bonds shall be 
payable either annually or semiannually as provided by resolution of the board of trustees; pro- 
vided that the first installment of interest coming due may be for any period of time which shall 
not exceed one year from the date of the bonds. 

B, The resolution authorizing the bonds may provide for the creation of a sinking fund to se- 
cure payment of principal and interest on the bonds and may provide for mandatory annual pay- 
ments to be made to the sinking fund from the taxes levied and collected pursuant to the Economic 
Advancement District Act. 

C. The board of trustees shall designate the maximum coupon rate of interest the general obliga- 
tion bonds shall bear, which shall not be in excess of the maximum coupon rate which is permitted by 
the Public Securities Act [6-14-1 to 6-14-3 NMSA 1978], and shall designate the maximum net effec- 
tive interest rate, which shall not exceed the maximum permitted by the Public Securities Act. 

D. The procedure which shall be followed by the board of trustees for the sale of general obligation 
bonds shall be the same as that set forth in Section 6-15-5 NMSA 1978 for political subdivisions. 


History: Laws 1987, ch. 115, § 10; 1988, ch. 86, § 4. | ‘The 1988 cee mate effective March 8, 1988, substi- 
tuted "ten years" for "twenty years" in the first.sentence 
of Subsection A. 


6-19-11. General obligation bonds; imposition of tax. 


A. The officials now or hereafter charged by law with the duty of levying ad valorem taxes for 
the payment of bonds and interest shall, in the manner provided by law, make an annual levy 
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sufficient to meet the annual or semiannual payments of principal and interest.on the maturing 
general obligation bonds or the refunding bonds or the mandatory sinking fund payments, if such 
fund is created by the board of trustees from the revenues derived from the tax'created upon the 
formation of the economic advancement district. 

B. The provisions of Subsection’ A ofthis section ahve not be eonnitnded as to prevent the dis- 
trict from applying any other funds that it may have, or investment income actually received from 
sinking fund investments and available for that purpose, to the payment of the interest and prin- 
cipal of or any prior redemption premium in connection with the bonds as they become due: 


History: Laws 1987, ch. 115,§ 11. © Db 84 C.J.S. Taxation §§ 18 to 17) © 
ANNOTATIONS SA AeA me] 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 48 to 50. 


6-19-12. Refunding bonds. 


A. The board of trustees may issue bonds in the form determined by the board of trustees for 
the purpose of refunding any of the general obligation bonded indebtedness of the district which 
has or may hereafter become payable at the option of the district or by consent of the bondholder 
or by any lawful means. 

B. The procedures set forth in Sections 6-15-11 through 6-15-22 NMSA 1978 shall govern the 
board of trustees with respect to the issuance, sale and payment of principal and, interest on re- 
funding bonds of the district. 


History: Laws 1987, ch. 115, § 12. 


6-19-13. Revenue bonds. 


A. The board of trustees may issue revenue bonds for the purpose of defraying the cost of 
acquiring, by construction and purchase, or either, any project and to secure the payment of the 
bonds as provided in Section 14 [6-19-14 NMSA 1978] of the Economic Advancement District Act. 

B. Revenue bonds issued by a district shall not be the general obligation of the district within 
the meaning of Article 9, Sections 12 and 18 of the constitution of New Mexico. The bonds shall 
be payable solely out of the revenue derived from the projects for which the bonds are issued. 
Revenue bonds and interest coupons, if any, issued under authority of the Economic Advancement 
District Act shall never constitute an indebtedness of the district within the meaning of any state 
constitutional provision or statutory limitation and shall never constitute or give rise to a pecuni- 
ary liability of the district or a charge against its general credit or taxing powers, and such fact 
shall be plainly stated on'the face of each bond. * 

C. The board of trustees may, in respect to such revenue bonds, determine: 

“(1) ‘the time for execution and délivery of the bonds; 
(2) the form and denomination of the bonds; 
(3) the place or places where they are to be payable; 
(4) the manner in which they should be evidenced; ° 
(5) what provisions they shall contain, provided the provisions are not inconsistent with 
the Economic Advancement District Act; and 
(6) whether they shall be sold at public or private sale. 


History: Laws 1987, ch. 115, § 13. 


6-19-14. Security for revenue bonds. 


The principal or interest,on any, revenue bonds issued under authority of the Economic Ad- 
vancement District Act.shall be, secured by a pledge of the revenues out of which such bonds shall 
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be made payable, may be secured by a mortgage covering all or any part of the project from the 
revenues so pledged and may be derived and may be secured by a pledge of the lease of the project. 


History: Laws 1987, ch. 115, § 14. 


6-19-15. Requirements respecting lease.: 


Prior to the leasing of any project, the board of trustees shall determine and find the following: 
A. the amount necessary in each year to pay the principal of and the interest on the revenue 
bonds proposed to be issued to finance the project; and 
B. the amount necessary to be paid each yearinto any reserve funds which the board of trust- 
ees may deem it advisable to establish in connection with the retirement of the proposed revenue 
bonds and the maintenance of the project and, unless the terms under which the project is to be 
leased provide that the lessee shall maintain the project and carry all proper insurance with re- 
spect thereto, the estimated cost of maintaining the project in good repair and keeping it properly 
insured. The determinations and findings of the board of trustees required by this section shall be 
set forth in the proceedings under which the proposed revenue bonds are to be issued, and prior 
to. the issuance of the bonds, the district shall lease or sell the project to a lessee or purchaser 
under an agreement conditioned upon completion of the project and providing for payment to the 
district of such rentals or payments as, upon the basis of the determinations and findings, will be 
sufficient to:. _ ! et 4 | 
(1).. pay the principal of and interest on the revenue bonds issued to finance the project; 
(2) build up and maintain any reserve deemed by the board of trustees to be advisable in 
connection with the project; and 
.(3) pay the costs of maintaining the project in good repair and keeping it properly insured, 
unless the agreement of lease obligates the lessee to pay for the maintenance and insurance of the 
project. 


History: Laws 1987, ch. 115, § 15. 


6-19-16. Revenue bonds; refunding. 


A. Any revenue bonds issued pursuant to the Economic Advancement District Act and at any 
time outstanding may at any time be refunded by a district by the issuance of refunding bonds, in 
the amount as the board of trustees may determine, to refund the principal of the revenue bonds, 
all unpaid accrued and unaccrued interest on the revenue bonds to their normal maturity date or 
to selected prior redemption dates, any redemption premiums, any commission and all estimated 
costs incidental to their issuance and to.such refunding as may be determined by the board of 
trustees. The principal amount of the refunding bonds may be equal to, less than or greater than 
the principal amount of the bonds to be so refunded. Refunding may be effected whether the bonds 
to be refunded shall haye then matured or shall thereafter mature, either by sale of the refund- 
ing bonds:and the application of the proceeds thereof for the payment of the bonds to be refunded 
thereby or by exchange of the refunding bonds for the bonds to be refunded thereby; provided, that 
the holders of any bonds so to be refunded shall not be compelled without their consent to sur- 
render their bonds for payment or exchange prior to the date on which they are by terms subject 
to redemption. Any refunding bonds issued pursuant to this section shall be payable solely from 
the revenues out of which the bonds to be refunded may be payable or solely from those amounts 
derived from an escrow as provided in this section, including amounts derived from the invest- 
ment of refunding bond proceeds and other legally available amounts or from any combination 
of the foregoing sources, and shall be secured in accordance with the provisions of the seeds 
Advancement District Act. 

B. Proceeds of refunding bonds shall either be applied immediately to the Par antenit of the 
revenue bonds being refunded or be placed in escrow in a commercial bank or trust company 
which possesses and is exercising trust powers. Notwithstanding any provision to the contrary 
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in any other statute, the escrowed proceeds may: be invested in short-term yuerariase isle 
securities or both. ' 


History: Laws 1987, ch. 115, § 16. 


6-19-17, Nature of all bonds issued pursuant to act. 


Bonds issued pursuant to the authority of the Economic Advancement District Act: 

A. shall be legal investments for savings banks ont insurance Bee ry organized under the 
laws of this state; and tbeKC 

B. shall-be exempt from all taxation by the Seater or any political subdivision thereof. 


History: Laws 1987, ch. 115, § 17. 


6-19-18. Dissolution of district. 


A district shall be dissolved in the following manner: 

A. there shall be submitted a petition for dissolution to the board of county commissioners 
signed by at least ten percent of the qualified electors residing within the district. Upon receipt of 
a proper petition, the board of county commissioners shall call a special election for the purpose of 
referring to the qualified electors residing in the district the question of dissolution and the board 
of trustees shall submit a plan for the dissolution of the district to the board of county commission- 
ers for their approval; 

B. ifthe board of county commissioners finds that a majority of the qualified electors voting on 
the issue of the special election have authorized the dissolution, the board of trustees shall proceed 
with the approved plan. Upon completion of the plan, the board of trustees shall submit a full re- 
port to the board of county commissioners; and 

C. upon receipt of the final report of the board of trustees, the board of county commissioners 
shall examine the report to determine whether or not any outstanding obligations still exist and 
whether the terms of the approved plan have been accomplished. If, upon determination by the 
board of county commissioners, no obligations are yet outstanding and the provisions of the plan 
have been fulfilled, they shall formally declare the district dissolved. 


History: Laws 1987, ch. 115, §.18. 


ARTICLE 20 

Private Activity Bonds ~* 
Sec. Sec. 
6-20-1. Short title. 6-20-8, Confirmation of issuance of private activity bonds 
6-20-2. Definitions. and mortgage credit certificate election. 
6-20-3. Allocation of state ceiling. 6-20- 9. Assignments of allocations and carryforward 
6-20-4. Issuance of private activity bonds. election allocations. 
6-20-5. Request for allocation. 6-20-10. Extensions. | 
6-20-6. Allocation. 6-20-11. Administrative duties of the board. 
6-20-7. Carryforward election allocations. 


6-20-1. Short title. 


Sections 1 through 12 [6-20-1 through 6-20-11 NMSA 1978} of this act may be cited as the "Pri- 
vate Activity Bond Act". 


History: Laws 1988, ch. 46, § 1. effective retroactive to January 1, 1988, and applicable to 
Applicability. — Laws 1988, ch. 46, § 12, effec- all private activity bonds issued after, that date. 
tive March 4, 1988, made the Private Activity Bond Act 
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6-20-2. Definitions. 


A.,, As used in the Private Activity Bond Act: 

(1) "allocation" means an allocation of the state ceiling issued by the board to an issuing 
authority to issue private activity bonds; 

(2) "allocation. expiration date" means the expiration date for issuance of private ac- 
tivity bonds or making a mortgage credit certificate election set forth in the board allocation 
which shall be the earlier of one hundred twenty days from the date of issuance of the alloca- 
tion or the bond issuance expiration date for the calendar year of the allocation; provided, how- 
ever, that in the case of allocations issued pursuant to Subsection A or B of Section 3 [6-20-3 
NMSA 1978] of the Private Activity Bond Act, "allocation expiration date" means July 1 of the 
calendar year of the allocation; 

(3) "board" means the state board of finance; 

(4) "bond counsel" means an attorney or.a firm of attorneys listed in the most recently 
available "Directory of Municipal Bond Dealers of the United States", published by the Bond 
Buyer and commonly known as the "Red Book", in the section listing municipal bond attorneys of 
the United States or the successor publication thereto; 

(5) "bond issuance expiration date" means the date not later than December 26 selected 
annually by the board upon which all unexpired allocations issued for the calendar year shall ex- 
pire except to the extent that any unexpired allocation has been used by an issuing authority prior 
to such date to issue private activity bonds or make a mortgage credit certificate election; 

(6) "carryforward election allocation" means an allocation of the state ceiling issued by the 
board pursuant to the Private Activity Bond Act which an issuing authority may elect to treat as a 
carryforward under Section 146 of the code; 

(7) "carryforward purpose" means: 

(a) the purpose of issuing exempt facility bonds; 

(b) the purpose of issuing qualified mortgage bonds or mortgage credit certificates; 

(c) the purpose of issuing qualified student loan bonds; and 

(d) the purpose of issuing qualified redevelopment bonds; 

(8) "code" means the Internal Revenue Code of 1986, as amended; 

(9) "confirmation" means the confirmation of bond issuance furnished to the board; 

(10) "inducement resolution" means a resolution expressing an intent to issue private ac- 
tivity bonds for a project; 

(11) “issuing authority" means the state, state agencies, counties and incorporated mu- 
nicipalities; 

(12) "mortgage credit certificate election" means an election pursuant to Section’ 25(c)(2) 
(A)(ii) of the code, by an issuing authority not to issue qualified mortgage bonds which the issuing 
authority is otherwise authorized to issue, in exchange for the authority under Section 25 of the 
code to issue mortgage credit certificates in connection with a qualified mortgage credit certificate 
within the meaning of Section 25(c)(2) of the code; 

' (13) "private activity bond" means: — 

(a) any bond or other obligation which is a qualified private activity bond under ‘Sec- 
tion 141 of the code which is not excluded by Section 146(g), (h) and (i) of the code or a bond or 
otier obligation issued under Section 1312 or 1313 of the Tax Reform Act of 1986; and 

(b) the private activity portion of government use bonds allocated by an issuing au- 
thority to an issue under Section 141(b)(5) of the code; 

(14) "project" means any facilities which can be financed with private activity bonds which 
are not qualified student loan bonds or qualified mortgage bonds; 

(15) "qualified mortgage bond" means a bond or obligation which is issued as part of a 
qualified mortgage issue under Section 148 of the code; 

(16) "qualified student loan bond" means any bond issued as part of an issue of which the 
applicable percentage or more of the net proceeds thereof are to be used directly or indirectly to 
make or finance student loans under programs identified by Section 144(b) of the code; 

(17) "regulations" means the regulations promulgated by the internal revenue service un- 
der the code or under the Internal Revenue Code of 1954, as amended; 
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(18) "request for allocation" means the request of an issuing authority pursuant to the 
Private Activity Bond Act; 

(19) "request for carryforward election allocation” means the request of an issuing author- 
ity purstiant to the Private Activity Bond Act; 

(20) "state" means the state of New Mexico; 

(21) "state agency" means the New Mexico industrial and aarbacutttiek finance authority, — 
the New Mexico educational assistance foundation; the New Mexico mortgage finance authority 
and any other agency, authority, instrumentality, corporation or body, now existing or hereafter 
created, which under state law can issue private activity bonds on behalf of the state; 

(22) "state ceiling" means, for any calendar year, the greater of an amount equal to fifty 
dollars ($50.00) multiplied by the state population as shown by the most recent census estimate 
of the resident population of the state released by the United States bureau of census before the 
beginning of such calendar year, or one hundred fifty million dollars ($150,000,000) or such differ- 
ent amount as may be provided by Section 146(d) of the code; 

(23) "state private activity bond fund" means the fund into which the unallocated and un- 
used state ceiling is set aside on July 1 in each calendar year and from which issuing authorities 
may receive carryforward election allocations and allocations to fund the issuance of private activ- 
ity bonds and the making of mortgage credit certificate elections; and 

(24) *“user" means the user of proceeds of private activity bonds for a project. 

B. The word "issue" or "issued" when used in the context of an issuing authority issuing a pri- 
vate activity bond means the physical delivery of the evidences of indebtedness in exchange for the 
amount of the purchase price. 

C. References in the Private Activity Bond Act to particular sections of the code or the regula- 
tions shall be deemed also to refer to any successor or recodification sections. 


History: Laws 1988, ch. 46, § 2. Applicability. — Laws 1988, ch. 46, § 12, effective 

Cross references, — For the Internal BeeaAGh Code March 4, 1988, made the Private Activity Bond Act effec- 
of 1986, see Title 26 of the United States Code. For Sec- tive retroactive to January 1, 1988, and applicable to all 
tions 25, 141, 143, 144, and 146 of that code, see 26 US. CS. private activity bonds issued after that date. 


§§ 25, 141, 148, 144, and 146, respectively. 
For Sections 1312 and 13818 of the Tax Reform Act of 
1986, see notes following 26 US. C.S. § 103. 


6-20-3. Allocation of state ceiling. 


A. Until July 1 in any calendar year, forty percent of the state ceiling for the calendar year 
shall be allocated to state agencies as a group; provided, however, that such.allocation ‘shall be 
made in accordance with directives, rules or regulations governing the distribution of allocations 
to be established by the board. 

B. Until July.1.in any calendar year, sixty percent of the state ceiling for the cAledata year 
shall be allocated to issuing authorities that are not state agencies, as a group; provided, however, 
that such allocations shall be made in accordance with directives, rules or regulations governing 
the:distribution of allocations to be established by the board. 

C.. On July 1 of each calendar year, the amount of any allocation gene by the board pursuant 
to Subsection. A or’B of Section 8 [this section] of the Private Activity,Bond Act shall expire and 
shall be automatically set aside into the state private activity bond fund, except to the extent that 
an allocation has been used by an issuing authority prior to July 1 .to issue private activity bonds 
or to make a mortgage credit certificate election. 

D. From July 1 through December 31 in any. calendar year the board shall prescribe the alloca- 
tion of the state ceiling. | 


History; Laws 1988, ch, 46, § 3. Applicability. — Laws 1988, ch. 46, § 12, effective 
Bracketed material. — The bracketed material was March 4, 1988, made the Private Activity Bond Act effec- 
inserted by the compiler and is not part of the law. tive retroactive to January 1, 1988, and applicable to all 


private activity bonds issued after that date: 
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6-20-4. Issuance of private activity bonds. 


A. Except as otherwise provided in the Private Activity Bond Act, all private activity bonds is- 
sued by any issuing authority and all mortgage credit certificate elections made by an issuing au- 
thority on or after the effective date of the Private Activity Bond Act shall be issued or made pur- 
suant to an unexpired allocation. An issuing authority may issue private activity bonds or make 
a mortgage credit certificate election using an allocation which has been carried forward from a 
prior year pursuant to Section 146(f) of the code without obtaining an allocation from the board; 
provided, however, that the issuing authority shall furnish the board with a confirmation stating 
that the private activity bonds were issued or the mortgage credit certificate election was made us- 
ing volume cap which was carried forward from a prior year pursuant to Section 146(f) of the code. 

B. At any time in any calendar year any issuing authority may submit to the board a request 
for allocation seeking an allocation from the state private activity bond fund with respect to a pro- 
posed issue of private activity bonds or a proposed mortgage credit certificate election. 


History: Laws 1988, ch. 46, § 4. Applicability. — Laws 1988, ch. 46, § 12, effective 

Compiler's notes. — The phrase "effective date of the March 4, 1988, made the Private Activity Bond Act effec- 
Private Activity Bond Act" means March 4, 1988, the ef- tive retroactive to January 1, 1988, and ‘applicable ‘to all 
fective date of Laws 1988, Chapter 46. private activity bonds issued after that date. 


The phrase "Section 146(f) of the code" means 26 
US.C.S. § 146(f) in the Internal Revenue Code of 1986. See 
6-20-2 NMSA 1978. 


6-20-5. Request for allocation. 


~ A request for allocation may be submitted to the board at any time and shall consist of the fol- 
lowing: 

A. a letter from the issuing authority or, in the case of a project, a letter from bond counsel for 
the issuing authority or the user stating the amount of the state ceiling requested in dollars; 

B. in the case of a project, a copy of the inducement resolution, certified by an official of the 
issuing authority, and a statement of bond counsel for the issuing authority or the user that the 
bonds to be issued are private activity bonds; 

C. with respect to a request submitted on or after July 1 in any calendar year, in the case of a 
project, a project plan containing the following, if applicable: 

(1) adescription of the project and its specific location; 

(2) the estimated number of jobs, both construction and permanent, that can be filled by 
persons who are residents of the state at the time of submission of the request for allocation; 

(3) the current use or conditions of the project site; 

(4) the maximum amount of the bonds to be issued; 

(5) a proposed starting date and estimated completion date of the construction project; 

(6) information relating to the feasibility of the proposed project, showing that the project 
will generate revenues and cash flow sufficient to make payments under the lease or installment 
sale agreement; 

(7) the amount and source of private capital that will be used for the project i in addition to 
bond financing; 

(8) conceptual site plans for the project and a map locating the project area; 

(9) in the case of qualified residential rental projects, so-called multifamily housing, an 
explanation of why the housing needs of individuals whose income will make them eligible under 
Section 142(d) of the code are not being met by existing multifamily housing;, 

(10) any other information that the user believes will aid the board in considering the 
request for allocation; and 

(11) any other information specifically requested by the board; 

D. in the case of a project, a commitment letter from the proposed purchaser or underwriter of 
the bonds; 

E. in the case of a mortgage credit certificate election, a letter from the issuing authority stating 
that a qualified mortgage credit certificate program has been adopted by the issuing authority; and 
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F. such applicable application, allocation and: extension fees as are required by rule of the 
board. 


History: Laws 1988, ch. 46, § 5; 2005, ch. 153, § 1. The 2005 amendment, effective June 17, 2005, added 
Compiler's notes. — The phrase "Section, 142(d) of the Subsection F to provide that a request for allocation shall 
code" means 26 U,S.C.S, § 142(d). See 6-20-2 NMSA 1978. include the applicable fees required by rule of the board. 


6-20-6. Allocation. 


After considering a request for allocation, the board may within a reasonable time, as deter- 
mined by. the board, issue an allocation; provided, however, that an allocation requested by an 
issuing authority pursuant to Subsection A or B of Section 3 [6-20-3 NMSA 1978] of the Private 
Activity Bond Act shall be issued by the board within a reasonable time after a request for alloca- 
tion is submitted to the board. An allocation shall state the amount, in dollars, of the state ceiling 
allocated, and shall state the allocation expiration date. 


History: Laws 1988, ch. 46, § 6. effective retroactive to January 1, 1988, and applicable to 
Applicability.;— Laws 1988, ch.,46, § 12, effective all private activity bonds issued after that date. 
March 4, 1988, makes the Private Activity..Bond Act | 


6-20-7. Carryforward election allocations. 


An issuing authority may submit to the board a request for carryforward election allocation 
with respect to private activity bonds proposed to be issued to finance bonds for a specified car- 
ryforward purpose. The date for submission of such requests shall be established by the board 
annually. A separate request must be submitted for each carryforward purpose, except that a re- 
quest for carryforward election allocation with respect to qualified student loan bonds or qualified 
mortgage bonds may cover all proposed issuances of student loan bonds and qualified mortgage 
bonds. Not later than December 26 of a calendar year or the next business day if December 26 is 
a holiday, the board shall issue carryforward election allocations in amounts determined by the 
board, to the extent that sufficient amounts are available in the state private activity bond fund 
and the requirements of the Private Activity Bond Act are satisfied. A request for carryforward 
election allocation shall contain the same information and materials required to be included in a 
request for allocation. 


History: Laws 1988, ch. 46, § 7. . effective retroactive to January 1, 1988, and applicable to 
Applicability. — Laws 1988, ch. 46, § 12, effective all private activity bonds issued after that date. 
March 4, 1988, makes the Private Activity Bond Act 


6-20-8. Confirmation of issuance of private activity bald and mortgage 
credit certificate election. 


Within seven business days after an issuing authority issues any private activity bonds or 
makes a mortgage credit certificate election, the issuing authority or, in the case of a project, bond 
counsel for the issuing authority or the user, shall advise the board by letter of the date the bonds 
were issued and the total aggregate amount of the issue or, in the case of a mortgage credit certifi- 
cate election, the date and the amount of the election. 


History: Laws 1988, ch. 46, § 8. ; effective retroactive to January 1, 1988, and applicable to 
Applicability. — Laws 1988, ch. 46, § 12, effective - all private activity bonds issued after that date. 
March 4, 1988, makes the Private Activity Bond Act 


6-20-9. Assignments of allocations and carryforward election 
allocations. 


Allocations and carryforward election allocations are not aaitennatis by an issuing Aithority?* 
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History: Laws 1988, ch. 46, § 9. effective retroactive to January 1, 1988, and applicable to 
Applicability. — Laws 1988, ch. 46, § 12, effective all private activity bonds issued after that date. 
March 4, 1988, makes the Private Activity Bond Act 


6-20-10. ‘Meten'stons. 


The allocation expiration date may be extended by the board for each allocation; provided, how- 
ever, that the allocation expiration date for any allocation shall automatically be.extended for 
thirty days with respect to that part of the allocation used by an issuing authority for private ac- 
tivity bonds which have been sold but.not issued on or before the allocation expiration date. 


History: Laws 1988, ch. 46, §10. | effective retroactive to January 1; 1988, and appliédbls to 
Applicability. — Laws 1988, ch) 46, § 12, effective all private activity bonds issued after that date. 
March 4, 1988, makes the Private Activity Bond Act 


6-20-11. Administ#¥ative dilties of the board, 


The board: ct 

A. shall maintain the official state records pertaining to the state ceiling, an tepte for alloca- 
tion submitted, requests for carryforward election allocations submitted, allocations issued, car- 
ryforward election allocations issued, confirmations PR ee and any other records required for 
administration of the Private Activity Bond Act; 

B. may issue, on behalf of the governor, any certification required by the code.or the regula- 
tions setting forth information concerning the state ceiling and Section 146 of the code; and 

C. may, by rule, require a reasonable application fee, allocation deposit and extension fee to 
be paid by the issuing authority. Application and. extension fees collected by the board shall be 
deposited in the general fund. Allocation deposits shall be held by the board in a liability suspense 
account and after a determination has been made by the board that the allocation has been used 
for the intended purpose, may, at the discretion of the board; be refunded in whole or in part to the 
applicant. Otherwise, the aulocation igre shall be ore in the S agke fund. 


History: Laws 1988, ch. 46, 5 11; 2005, ch. 153, § 2. to require: raha fees be Reh in the general fund and 


Compiler's notes. — The phrase "Section 146 ‘of the that allocation deposits be held in a liability suspense 
code" means 26 U,S.C.S, § 146. See 6-20-2 NMSA 1978. fund which may be refunded to the applicant when the 
The 2005 amendment, effective June 17, 2005, added ' board determines that the allocation has been used for its 
Subsection C. to; require the board to require by rule for intended purpose. 
application and extension fees and an allocation deposit; 
ARTICLE 21 
e e 
Finance Authority | 

Sec. Sec: 
6-21-1. Short title. 6-21-6.4. Local government planning fund; creation; ad- 
6-21-2. Legislative findings; declaration of purpose. ' ministration; purposes. 
6-21-3. Definitions. d i 6-21-6.5. New Mexico finance snipes cl revenue ponds; 
6-21-4.' New Mexico finance authority created; member- fect Jom | purposesic 

. ship; qualifications; quorum; meetings; 6-21-6.6, Repealed, , 

compensation; bond. 6-21-6.7. Credit enhancement account created; use of ac- 
6-21-5, Powers of the authority. ad *' dount; release of money to the general fund. 
6-21-5.1. Bonds for county correctional facility loans. | \ 6-21-6.8.:: Local! transportation infrastructure ‘fund; cre- 
6-21-5.2.. Report to legislature; authorizing instrument; ation; purpose; administration. 

delegation of authority for public securi- 6-21-6.9. Local transportation project revenue bonds; is- 

ties issuances. dss ‘© suance, 
6-21-6. Public project pervanlNang. fund; purpose; adminis- —. 6-21-6.10._ New Mexico finance authority revenue bonds; 

tration. | j purpose; appropriation. 
6-21- 6. 1. Public project mayen fund; appropriations to 6-21-6,11. Rural county cancer treatment fund created; 

‘other funds. purpose; appropriation. 
6-21-6.2. Expired. 6-21-6.12. Local government transportation fund; cre- 
6-21-6.3, Water and wastewater project grant fund; cre- ated; distributions. 


ation; administration; purposes. 6-21-6.13, Metropolitan court bond guarantee fund. 


5 
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6-21-1 “PUBLIC FINANCES ; 6-21-2 


Sec. Sec. 
6-21-6.14. Lease purchase revenue bonds; lease purchase 6-21-15. Refunding bonds. 
agreements. 6-21-16. Bond anticipation notes. 
6-21-6.15. New Mexico finance authority revenue bonds; 6-21-17. Remedies of bondholders. 
authorized; university of New Mexico hos- 6-21-18. Agreement of the state. 
pital and university of New Mexico health 6-21-19. Bonds; legal investments for public officers and 
sciences center, fiduciaries. 
6-21-6.16. Charter school facility loans; charter school fa- 6-21-20. Tax exemption. 
cility revolving fund; created; reports. 6-21-21. Money of the authority; expenses; audit; annual 
6-21-7. Public project finance program; duties of authority. report. 
6-21-8. Public project finance program; loans; purchase 6-21-22, Corporate existence. 
or sale of securities, 6-21-28. Prohibited actions. 
6-21-9. Public project financing; powers of qualified entities, 6-21-24, Conflicts of interest; penalty. 
6-21-10. Purchases in name of authority; documentation. 6-21-25. Limitation of liability. 
6-21-11. Bonds of the authority; use; security. 6-21-26. Court proceedings; preference; venue. 
6-21-12. Bonds; authorization, for issuance;.terms and 6-21-27. Cumulative authority. 
conditions, 6-21-28, Liberal interpretation, 
6-21-13. Bonds secured by trust indenture, 6-21-29. Severability. 
6-21-14. Publication of notice; validation; limitation of 6-21-30. New Mexico finance authority oversight committee. 
action. 6-2 ' 


1-31. Powers and duties, 
6-21-1. Short title. 
Chapter 6, Article 21 NMSA 1978 may be cited as the "New Mexico Finance Authority Act”. 


History: Laws 1992, ch. 61, § 1; 20038, ch. 325, § 1. The 2003 amendment, effective June 20, 2003, substi- 


Compiler's notes, — The New Mexico Finance Au- tuted "Chapter 6, Article 21 NMSA 1978" for "Sections 1 
thority Act, enacted by Laws 1992, ch. 61, is compiled as 6- through 29 of this act”. 


21-1 to 6-21-5, 6-21-6, and 6-21-7 to 6-21-31 NMSA 1978. 


6-21-2. Legislative findings; declaration of purpose. 


A. The legislature finds that: 3 

(1). there are necessary state and local capital improvement and infrastructure needs that 
cannot be met with existing capital financing methods and funding sources; 

(2) there is no coordinating entity or process for accomplishing long-term state and loeal 
capital planning, needs assessment or inventory of needs; setting priorities; and making more ef- 
fective use of existing capital financing methods and funding sources; 

(3) the uncertain nature of revenues available from the proceeds of severance tax bonds 
and other state and local revenues have frustrated state and local government efforts to finance 
needed state and local capital projects; and 

(4) in order to meet public capital and infrastructure needs, a central state mechanism to 
coordinate the planning and financing of public projects is necessary. 

B. It is the purpose of the New Mexico Finance Authority Act to create a governmental instru- 
mentality to coordinate the planning and financing of state and local public projects, to provide for 
long-term planning and assessment of state and local capital needs and to improve cooperation 
among the executive and legislative branches of state government and local governments i in finane: 
ing public projects. 

C. It is the further purpose of the New Mexico Finance Authority Act to provide financing for 
public projects in a manner that will not impair the capacity of the public project revolving fund to 
provide future financing to qualified entities for public projects. Funding shall not be provided from 
the public project revolving fund unless revenues in an amount sufficient to avoid a negative impact 
on the financing capacity of the public project revolving fund are contemporaneously pledged or ded- 
icated for deposit to the public project revolving fund. Pursuant to Section 6-21-6.1 NMSA 1978, the 
authority may provide funding from the public project revolving fund for the purposes of the Waste- 
water Facility Construction Loan Act [Chapter 74, Article 6A NMSA.1978], the Rural Infrastructure 
Act [Chapter 75, Article 1 NMSA 1978], the Solid Waste Act [74-9-1 through 74-9-42 NMSA 1978] or 
the Drinking Water State Revolving Loan Fund Act [Chapter 6, Article 21A NMSA 1978]. 


History: Laws 1992, ch. 61, § 2; 2000, ch. 80, § 1. The 2000 amendment, effective March’ 7, 2000, added 
Subsection C. 
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6-21-3. Definitions. 


As used in the New Mexico Finance Authority Act: 

A. "authority" means the New Mexico finance authority; 

B. "bond" means any bonds, notes, certificates of participation or other evidence of indebtedness; 

C. "bondholder" or "holder" means a person who is the owner of a bond, whether registered or 
not; 

D. "emergency public project" means a public project: 

(1) made necessary by an unforeseen occurrence or circumstance threatening the public 
health, safety or welfare; and 

(2) requiring the immediate expenditure of money that is not within the available finan- 
cial resources of the qualified. entity as determined by the authority; 

E. "public project" means the acquisition, construction, improvement, alteration or reconstruc- 
tion of assets of a long-term capital nature by a qualified entity, including land; buildings; water 
rights; water, sewerage and waste disposal systems; streets; airports; municipal utilities; public 
recreational facilities; public transportation systems; parking facilities; and machinery, furniture 
and equipment. "Public project" includes all proposed expenditures related to the entire undertak- 
ing. "Public project" also includes the acquisition, construction or improvement of real property, 
buildings, facilities and other assets by the authority for the purpose of leasing the property; 

F. "qualified entity" means the state or an agency or institution of the state or a county, munici- 
pality, school district, two-year public post-secondary educational institution, charter school, land 
grant corporation, acequia association, public improvement district, federally chartered college lo- 
cated in New Mexico, intercommunity water or natural gas supply association or corporation, spe- 
cial water, drainage, irrigation or conservancy district or other special district created pursuant to 
law, nonprofit foundation or,other support organization affiliated with a public university, college 
or other: higher educational institution located in New Mexico, including a university research 
park corporation, an Indian nation, tribe or pueblo located wholly or partially in New Mexico, in- 
cluding a political subdivision or a wholly owned enterprise of an Indian nation, tribe or pueblo or 
a consortium of those Indian entities or a consortium of any two or more qualified entities created 
pursuant to law; and. . 

G. "security" o r "securities" sntealekes se context indicates otherwise, means bonds, notes or other 
evidence of ia aecer isgueth by a qualified entity or leases or certificates or other evidence of 
participation in the lessor's interest in and rights under a lease with a qualified entity and that 
are payable from taxes},revenues, rates, charges, assessments or user fees or from the proceeds of 
funding or refunding bonds; notes or other evidence of indebtedness of a qualified entity or from 
certificates or evidence of participation in a lease with a qualified entity. 


istarys Laws 1992, ch, 61, § 3; 1995, ch. 141, § 15; Mexico," following "land grant corporation," near the mid- 


1996, ch. 75, § 1; 1997, ch. 90, § 1; 1999, ch, 4, § 1; 2001, dle and added "or a.consortium of those Indian entities" 
ch, 294, § 1; ‘2003, ch, 25, § 1; 2006, ch. 65, § 1: 2009, ch, near the end. 
223; § 1. ~The 2001 amendment, effective April 5, 2001, added 
The 2009 amendment, effective July 1, 2009, im Sub- the last sentence of Subsection E. 
section H, after "municipal utilities", added "public recre- The 1999 amendment, effective February 27, 1999, 
ational facilities; public transportation systems"; and in added Subsection D and redesignated former Subsections 
Subsection F, after "public post-secondary educational D through F as present Subsections*E through G, made 
institution", added "charter school"; after "association or stylistic changes in Subsections F and G, and inserted 
corporation, special", deleted "district or community wa- "two-year public post-secondary institution" in Subsec- 
ter association” and added "water, drainage, irrigation © tion F. 
or conservancy district or other. special district created The 1997 amendment, effective April 8, 1997, inserted 
pursuant to law"; after "New Mexico", added "including a "land grant corporation, intercommunity water or natural 
university research park corporation"; and after "Indian gas supply associations or corporations, special district" in 
entities", added "or a consortium of any two or more quali- Subsection E. 
fied entities created pursuant to law". The 1996 amendment, effective March 5, 1996, in 
The 2006 amendment, effective March-6, 2006, in... Subsection E, added the language beginning with “or an 
Subsection F, included nonprofit foundation or other sup- Indian nation" at the end and made a stylistic change. 
port organization affiliated with a public university, col- The 1995 amendment, effective April 5, 1995, inserted 
lege or other higher educational institution located in "certificates of participation" and substituted "evidence of 
New Mexico as "qualified entity". indebtedness" for "obligation" in Subsection B, inserted 
The 2003 amendment, effective July:1, 2003, in Sub- "water rights" in Subsection D, and inserted "or commu- 
section F inserted "acequia association, public improve- nity water association" and made a minor stylistic change 
ment district, federally chartered college located in New _—_— in Subsection E. 
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6-21-4. New Mexico finance authority created; membership; 
qualifications; quorum; meetings; compensation; bond. 


A. There is created a public body politic and corporate, separate and apart from the state, con- 
stituting a governmental instrumentality to be known as the "New Maite finance se tlN for 
the performance of essential public functions. 

B. The authority shall be composed of eleven members. The secretary of finance and adminis- 
tration, the secretary of economic development, the secretary of energy, minerals and natural re- 
sources, the secretary of environment, the executive director of the New Mexico municipal league 
and the executive director of the New Mexico association of counties or their designees shall be ex- 
officio members of the authority with voting privileges. The governor, with the advice and consent 
of the senate, shall appoint to the authority the chief financial officer of a state higher educational 
institution and four members who are residents of the state. sii oe tanicbisy members eee serve 
at the pleasure of the governor.' 

C. The appointed members of the authority shall be apabinted to fouryene terms. The initial 
members shall be appointed to staggered terms of four years or léss; so that the term of at least 
one member expires on’January 1 of each year. Vacancies shall be filled by appointment by the 
governor for the remainder of the unexpired term. Any member of the authority shall be oan 
for reappointment. 

‘D, Each appointed member before entering upon the member's duty shall'take'an oat of office 
to administer the duties of the member's office faithfully and Heap ar aiatly A record 0 the i shall 
be filed in the office of the secretary of state. 

E. The governor shall designate an appointed member of the authority to serve as chair The 
authority shall elect annually one of its members to serve as vice chair. The authority shall ap- 
point and prescribe the duties of such other officers, who‘need not be members,’ as the authority 
deems necessary or advisable, including chief executive officer and a secretary, who may be the 
same person. The authority may delegate to one or more of its members, officers,’ employees or 
agents such powers and duties as it may ate proper and consistent with fae New: Mexico Fi- 
nance Authority Act. 

F. The chief executive officer of the authority shall direct an affairs aie business! of the au- 
thority, subject to the policies, control and direction of the authority. The secretary of the authority 
shall keep a record of the proceedings of the authority and shall'be custodian of all books, docu- 
ments‘and papers filed with the authority, the minute book or journal of the authority and its of- 
ficial seal. The secretary shall make copies ofall minutes and other records and documents of the 
authority and give certificates under the official seal of the authority to the effect that'the copies _ 
are true copies, and all persons dealing with the authority may rely upon the certificates. 

G. Meetings of the authority shall be held at the call of the chair or whenever three members 
shall so request in writing. A majority of members then serving constitutes a quorum for the 
transaction of any business. The affirmative vote of at least a majority, of a quorum present shall 
be necessary for any action to be taken by the authority. An ex-officio member may designate in 
writing another person to attend meetings of the authority and to the same extent and with the 
same effect act in the ex-officio member's stead. No vacancy in the membership of the authority 
shall impair the right of a quorum to exercise all rights and perform all duties of the authority. 

H.+ Each member of the authority shall give bond as provided in the Surety Bond Act [10-2-13 
through 10-2-16 NMSA 1978]. All costs of the surety bonds shall be borne by the authority. 

I.. The authority is not created or organized, and its operations shall not be conducted, for.the 
purpose of making a profit. No part of the revenues or assets of the authority shall benefit or be 
distributable to its members, officers or other private persons. The members of the authority shall 
receive no compensation for their services, but shall be reimbursed for actual and necessary ex- 
penses at the same rate and on the same basis as provided for public officers in the Per Diem and 
Mileage Act [10-8-1 NMSA 1978]. 

J. The authority shall not be subject, to the supervision or - control Be any other, board, bureau, 
department or agency of the state except as specifically provided in the New Mexico Finance Au- 
thority Act. No use of the terms "state agency" or "instrumentality" in any other law of the state 
shall be deemed to refer to the authority. unless the authority is specifically referred to in the law. 
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K. The authority is a af SNe ia eet. can for purposes of the Tort Claims Act [41-4-1 
NMSA 1978]. 


History: Laws 1992, ch. 61, § 4; 2001, ch. 294, § 2; The 2006 amendment, effective March 6, 2006, in 
2006, ch. 65, § 2; 2011, ch. 51, § 1. Subsections E and F, changed "executive director" to 
The 2011 amendment, effective July 1, 2011, de- "chief executive officer”. 
creased the number of members of the authority from The 2001 amendment, effective April 5, 2001; added 


twelve to eleven and removed the state investment officer "separate and apart from the'state" to Subsection A. 
as a member of the authority. , 


6-21-5. Powers of the authority. 


The authority is granted all powers necessary and appropriate to carry out and effectuate its 
public and corporate purposes, including the following powers: 

A. to sue or be sued; 

B. to adopt and alter an official seal; 

C. to make and alter bylaws for its organization and internal management and to adopt, sub- 
ject to the review and approval of the New Mexico finance authority oversight committee, such 
rules as are necessary and appropriate to implement the provisions of bay New Mexico Finance 
Authority Act; 

D. to appoint officers, agents and employees, preweriles their duties and qualifications-and fix 
their compensation; 

E. to make, enter into and enforce all contracts, agreements and other instruments necessary, 
convenient or desirable in the exercise of the authority's powers and functions and for the pur- 
poses of the New Mexico Finance Authority Act; 

F. to acquire, construct, hold, improve, grant mortgages of, accept mortgages of, sell, lease, con- 
vey or dispose of real and personal property for its public purposes; 

G. to acquire, construct or improve real property, buildings and facilities for lease and to pledge 
rentals and other income received from such leases to the payment of bonds; 

H. to make loans, leases and purchase’securities and contract to make loans, leases and pur- 
chase securities; 

I. to make grants to qualified entities to filétite public projects; provided that such grants are 
not made from the public project revolving fund; 

J. ‘to procure insurance to secure payment on any loan, lease or purchase payments owed to 
the authority by a qualified entity in such amounts and from such insurers, including the federal 
government, as it may deem necessary or desirable and to pay any premiums for such insurance; 

K. to fix, revise from time to time, charge and collect fees and other charges in connection with 
the making of loans, leases and any other services rendered by the authority; 

‘L. to accept, administer, hold and use all funds made’ available to the authority from any 
sources; 

M. to borrow money and to issue sbhds and provide for the rights of the holders of the bonds; 

N. to establish and maintain reserve and sinking fund accounts to insure against and: have 
funds available for maintenance of other debt service accounts; 

O: to invest and reinvest its funds and to take and hold property as security for the brveatment 
of such funds as provided in the New Mexico Finance Authority Act; 

P. to employ attorneys, accountants, underwriters, financial advisers, trustees, paying agents, 
architects, engineers, contractors and such other advisers, consultants and agents as may be nec- 
essary and to fix and pay their compensation; 

Q. to apply for and accept gifts or grants of property, funds, services or aid in any form from the 
United States, any unit of government or any person and to comply, subject to the provisions of the 
New Mexico Finance Authority Act, with the terms and conditions of the gifts or grants; 

R. to maintain an office at any place in the state it may determine; 

S. subject to any agreement with bondholders, to: 

- * (1) renegotiate any loan, lease or agreement; 

(2) consent to any modification of the terms of any loan, lease or agreement; and 
(3) purchase bonds, which may upon purchase be canceled; and 
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PUBLIC FINANCES 6-21-6 


T. todo any and all things necessary or convenient to carry out its purposes:and exercise the 
powers given and granted in the New Mexico Finance Authority Act. 


History: Laws. 1992, ch, 61, §,5; 2000, ch. 80, § 2; 
2001, ch. 294, § 3. 

Cross references. — For public aad peaoae fund, 
see 6-21-6 NMSA 1978. 

For the power of the authority to issue revenue. bonds 
payable from loan repayments made into the water proj- 
ect fund, see '72-4A-9 NMSA 1978. 

The 2001 amendment, effective April 5, 2001, substi- 
tuted "grant mortgages of, accept mortgages of" for "mort- 


the subsequent ‘subsections; added "leases" to present 
Subsections H and K; and inserted "lease" in Subsections 
S(L) and S(2). 4... 

The 2000 amendment, effective March 7, 2000, de- 
leted "but not limited to" preceding "the following" in the 
introductory language of the section; substituted "rules" 
for "regulations" in Subsection C, and added "provided 
that such grants are not made from the public project re- 
volving fund" at the end of Subsection H. 


gage" in Subsection F; added Subsection G, redesignating 


6-21-5.1. Bonds for county correctional facility loans. 


The authority may issue bonds for a county to design, construct}; equip, furnish and otherwise 
improve a county correctional facility pursuant to the County Correctional Facility Gross Receipts 
Tax Act [7-20F-3 through 7-20F-12; NMSA 1978] only after a majority of the qualified electors of 
the county has voted to,allow the county to impose a county correctional facility gross receipts tax 
in the amount needed to repay bonds issued by the authority for the purpose of designing,,con- 
structing, equipping, furnishing and otherwise improving a county correctional facility. a 


History: Laws 1998, ch. 65, § 1; 2019, ch. 212, § 208, ‘The 2019 amendment, effective April 3, 2019, deleted 


"registered" preceding ' ‘qualified electors". 


6-21-5.2. Report to legislature; authorizing instrument; delegation of 
authority for public securities issuances. 


By September 380 of each year, the authority shall report to the New base finance author- 
ity oversight committee about the authority's public securities issuances, completed in the prior 
twelve months, that involved a delegation of authority through an aS ethphe yes instrument pursu- 
ant to Section 2 [6-14- re 2 NMSA 1978] of this 2017 act. 


Effective dates. — Laws 2017, ch. 120, § 4 made Laws 


History: Laws 2017, ch, 120, §3. 
2017, ch, 120, § 3 effective July 1, 2017. 


6-21-6. Public project revolving fund; purpose; administration. 


A. . The "public project revolving fund" is créated within the ninth atiten The fund shall be admin: 
istered by the authority as a separate account, but may consist of such subaccounts as the author-. 
ity deems necessary to carry out the purposes of the fund. The authority may establish procedures 
and-adopt rules as required to administer the fund in accordance with the New Mexico Finance 
Authority Act. fiat 

B.. Except: as;otherwise provided in » the New Mexico Finance Authority Act, money ani pay- 
ments of principal of and interest on loans and payments of principal of and interest on.sécurities 
held by the authority;for public projects authorized specifically by law shall be-deposited in the 
public project revolving fund. The fund shall also:.consist of any other. money appropriated, dis- 
tributed or otherwise allocated to the fund for the purpose of financing public projects authorized 
specifically by law. 

C.., Money appropriated to pay administrative costs, money naaanis for sileniaigteatiirs costs 
from other sources and money from payments of interest on loans or securities held by the author- 
ity, including payments of interest on loans and securities held by the authority for public proj- 
ects authorized specifically by law, that represents payments for administrative costs shall not be 
deposited in the public project revolving fund and shall be deposited in a separate account of the 
authority and may be.used by the authority to meet administrative costs of the authority. 
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D. Except as otherwise provided in the New Mexico Finance Authority Act, money in the pub- 
lic project revolving fund is appropriated to the authority to pay the reasonably necessary costs 
of originating and servicing loans, grants or securities funded by the fund and to make loans.or 
grants and to purchase or sell securities to assist qualified entities in financing public projects in 
accordance with the New Mexico Finance Authority Act and pursuant to specific authorization by 
law for each project. 

E. Money in the public project revolving fund not needed for immediate disbursement, includ- 
ing money held in reserve, may be deposited with the state treasurer for short-term investment 
pursuant to Section 6-10-10.1 NMSA 1978 or may be invested in direct and general obligations 
of or obligations fully and unconditionally’ guaranteed by the United States, obligations issued 
by agencies of the United States, obligations of this state or any political subdivision of the state, 
interest-bearing time deposits, commercial paper issued by corporations organized and operating 
in the United States and rated "prime" quality by a national rating service, other investments 
permitted by Section 6-10-10 NMSA 1978 or as otherwise provided by the trust indenture or bond 
resolution, if money is pledged for or secures payment of bonds issued by the authority. 

F. The authority shall establish fiscal controls and accounting procedures that are sufficient to 
assure proper accounting for public project revolving fund payments, disbursements and balances. 

G. Money on deposit in the public project revolving fund may be used to make interim loans for 
a term not exceeding two years to qualified entities for the purpose of providing interim financing 
for any project approved or funded by the legislature. 

H. Money on deposit in the public project revolving fund may be used to.acquire securities or to 
make loans to qualified entities in connection with the small loan program. As used in this subsec- 
tion, "small loan program" means the program of the authority designed to provide financing for 
public projects in amounts not to exceed one million dollars ($1,000,000) per project. A public proj- 
ect financed pursuant to the small loan program shall not require specific authorization by law. 

I. Money on deposit in the public project revolving fund may be designated as a reserve for 
any bonds issued by the authority, including bonds payable from, sources other. than the public 
project revolving fund, and the authority may covenant in any bond resolution or trust indenture 
to maintain and replenish the reserve from money deposited in the public project revolving fund 
after issuance of bonds by the authority. 

J... Money on deposit i in the public project revolving fund may be used.to purchase bonds issued 
by the authority, which are payable from any designated source of revenues or collateral. Purchas- 
ing and holding the bonds in the public project revolving fund shall not, as a matter of law, result 
in cancellation or merger of the bonds notwithstanding the fact that the authority as the issuer of 
the bonds is obligated to make the required debt service payments and the public project revolving 
fund held by the authority is entitled to receive the required debt service payments. 

K. Money on deposit in the public project revolving fund may be used to capitalize other fi- 
nancing programs of the authority authorized by law, either directly or from proceeds of bonds 
issued by the authority and secured by money in the public project revolving fund. 


History: Laws 1992, ch. 61, § 6; 1994, ch. 145, § 3; ($8,000,000) is appropriated from the public project re- 
1995, ch. 141, § 16; 1996, ch. 28, § 1; 2000, ch. 80, § 3; volving fund to the local government planning fund ad- 
2000, ch. 93, $1; 2002, ch. 53, § 1; 2003, ch. 25, § 2; 2006, ministered by the New Mexico finance authority for ex- 
ch. 65, § 3. penditure in fiscal year 2016 and subsequent fiscal years 

Cross references. — For appropriations from the- to make grants to qualified entities to evaluate and esti- 
public project revolving fund to other funds, see 6-21-6.1 mate the costs of implementing the most feasible alter- 
NMSA 1978. ; natives for infrastructure, water or wastewater public 

For distributions to the public projects revolving fund projects or to develop water conservation plans, long-term 
from the governmental gross. receipts tax, see 7-1-6.38 master plans, economic development plans or energy au- 
NMSA 1978. dits and to pay the administrative costs of the local gov- 

For wastewater facility construction loan fund, see 74- ernment planning program. Any unexpended or unen- 
6A-4 NMSA 1978. cumbered balance remaining at the end of a fiscal year 

For solid waste facility grant fund, see 74-9-41 NMSA shall not revert to the public project revolving fund. 

1978. Compiler's notes. — Laws 2009, ch, 148, § 3, effective 

For rural infrastructure wanvias loan fund, see 75-1-3 April 7, 2009, provided that ifa qualified entity listed in 
NMSA 1978. Laws 2009, ch. 148, §§ 1 and 2 has not certified to the 

For the water project fund, see 72-4A-9 NMSA 1978. New Mexico finance authority by the end of fiscal year 

Appropriations, — Laws 2015, ch. 80, § 1, effec- 2012 its desire to continue to pursue a loan from the 
tive July 1, 2015, provided that three million dollars public project revolving fund for a public project listed 
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in that section, the legislative authorization granted to securities funded by the fund and" in Subsection D, sub- 
the New Mexico finance authority by Laws 2009, ch. 148, stituting "not exceeding two years" for"not.exceeding one 
8§ 1 and 2 to make a loan from the public project revoly- year" in Subsection G, rewriting former Subsection H as 
ing fund to that qualified entity for that pone project present Subsections H and I, and redesignating former 
is void, Subsection I as present Subsection J, was approved later 
The 2006 amendment, effective Maren 6, 2006, in on March 7, 2000. This section is set out as amended by 
Subsection H, changed "equipment program" to "small Laws 2000, ch, 93, § 1. See 12-1-8 NMSA 1978. 
loan program"; deleted the provisions that related to the The 1996 amendment, effective March 4, 1996, de- 
acquisition of equipment and acquisition, construction leted "but not limited to" following "including" in Subsec- 
and improvement of fire stations; and provided that the _ .,. tions A and I, substituted "other investments permitted 
small loan program means the program to provide financ- _—_—by Section 6- 10- 10 NMSA 1978" for "prime bankers! ac- 
ing for public projects in amounts not to exceed one mil- ceptances issued by money center banks" near the end of 
lion dollars and to provide that a project financed through Subsection E, inserted "public project revolving" in Sub- 
the small loan program shall not require specific authori- section F, added Subsection H, and redesignated former 
zation by law; deleted Subsection I, which provided a limit — Subsection H as Subsection I. 
on the amount of securities acquired from, or the loan ' The 1995 amendment, effective April 5, 1995, in- 
made to, a qualified entity and required authorization by serted "Except as otherwise provided in the New Mexico 
law for a project; and added Subsection L, which provides Finance Authority Act" and substituted "payments of 
that money on deposit in the fund may be used to capital- principal of and interest on loans and payments of prin- 
ize other programs authorized by law. cipal of and interest" for "repayments of loans or pay- 
The 20038 amendment, effective July 1, 2008, substi- ' ments" in Subsection B,.added Subsection C, redesig- 
tuted "seven hundred fifty thousand dollars ($750,000)" nated former Subsections .C through E as Subsections D 
for "five hundred thousand dollars ($500,000)" at the end through F, inserted "interest-bearing time deposits, com- 
of the first sentence of Subsection I. mercial paper issued by corporations organized and op- 
The 2002 amendment, effective March 4, 2002, added erating in the United States and rated 'prime' quality by 
Subsection K. a national rating service, prime bankers' acceptances is- 
2000 amendments. — Laws 2000, ch. 80, § 3, effec- sued by money center banks" in Subsection E, and added 
tive March 7, 2000, adding the designations in former Subsections G and H. 
Subsection H and making stylistic changes, was approved The 1994 amendment, effective May 18, 1994, in- 
March 7, 2000. However, Laws 2000, ch, 93, § 1, effective serted "Except as otherwise provided in the New Mex- 
March 7, 2000, substituting "rules" for "regulations" in  _—siico Finance Authority Act! at the beginning of Subsec- 
Subsection A; inserting "to pay the reasonably neces- ~ tion C. 


sary costs of originating and servicing loans, grants or 


6-21-6.1. Public project revolving fund; appropriations to other funds. 


A. At the end of each fiscal year, after all debt service charges, replenishment of reserves and 
administrative costs on all outstanding bonds, notes or other obligations payable from the public 
project revolving fund are satisfied, an aggregate amount not to exceed thirty-five percent of the 
governmental gross receipts tax proceeds distributed to the public project revolving fund in the 
preceding fiscal year less all debt service charges and administrative costs of the authority paid 
in the preceding fiscal year on bonds issued pursuant to this section may be appropriated by the 
legislature from the public project revolving fund to: 

(1) the following funds for local infrastructure financing: 
(a) the wastewater facility construction loan fund for purposes of the Wastewater Fa- 
cility Construction Loan Act [Chapter 74, Article 6A NMSA 1978]; 
(b) the rural infrastructure revolving loan fund for purposes of the Rural Infrastruc- 
ture Act [Chapter 75, Article 1 NMSA 1978]; 
| (c)_ the solid waste facility grant fund for purposes of the Solid Waste i [74-9-1 
NMSA 1978]; 
(d) the drinking water state revolving loan fund for purposes of the Drinking Water 
State Revolving Loan Fund Act [6-21A-1 to 6-21A-9 NMSA 1978]; 
(e) the water and wastewater project grant fund for ee specified in the New 
Mexico Finance Authority Act; or 
(f) the local government planning fund for purposes spatified in the New Mexico Fi- 
nance Authority Act; or 
(2) the cultural affairs facilities infrastructure fund. 

B. The authority and the department of finance and administration in coordination with the 
New Mexico finance authority oversight committee may recommend annually to each regular 
session of the legislature amounts to be appropriated to the funds listed in Subsection A of this 
section. 
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. History: Laws 1994, ch. 145, § 2; 1995, ch. 141, § 17; facilities infrastructure fund for expenditure in fiscal year 
1996, ch. 52, § 2; 1997, ch. 144, § 11; 1999, ch. 186, § 1; 2021 and subsequent fiscal years to carry out the pur- 
2002, ch, 26, § 1; 2020, ch. 42, § 1. poses of the fund. Any unexpended or unencumbered bal- 
Cross references. — For distributions to the public ance remaining at the end of a fiscal year shall not revert. 
projects revolving fund from the governmental gross re- The 2002 amendment, effective March 4, 2002, added 
ceipts tax, see 7-1-6.38 NMSA 1978. "water and wastewater planning fund and the" in the last 
For solid waste facility grant fund, see 14 9-41 NMSA © sentence of Subsection A and added Subsection C(6). 
1978, The 1999 amendment, effective April 6, 1999, in Sub- 
For rural infrastructure revolving loan fund, see 75-1- 3 section A added the next-to-last sentence and in the last 
NMSA 1978. sentence inserted the language beginning "the water" and 
For water and wastewater planning fund, see 6-21-6.4 ending "purposes of", and in Subsection C added Para- 
NMSA 1978. ; graph (5) and made related stylistic changes. 
For water and wastewater project grant fund, see 6-21- The 1997 amendment, effective June 20, 1997, in- 
6.3 NMSA 1978. serted "or the Drinking Water State Revolving Loan Fund 
The 2020 amendment, effective May 20, 2020, deleted Act" following "the Solid Waste Act" in Subsections A 
certain outdated provisions of the section, and authorized and B; added Subsection C(4); and made minor stylistic 
appropriations from the public project revolving fund to changes throughout the section. 
the cultural affairs facilities infrastructure fund; deleted The 1996 amendment, effective May 15, 1996, rewrote 
former Subsections A and B and redesignated the suc- Subsection A. 
ceeding subsections accordingly; in Subsection A, added The 1995 amendment, effective April 5, 1995, added 
new paragraph designation "(1)" and. redesignated for- Subsections A and B, redesignated former Subsections A 
mer Paragraphs (1) through (6) as Subparagraphs A(1)(a) and B as Subsections C and D, substituted the language 
through A(1)(f), in Subparagraph A(1)(f), replaced "wa- beginning "At the end of the end of each fiscal year" for 
ter and wastewater" with "local government", and added "In any fiscal year" and substituted "the preceding fiscal 
Paragraph A(2); and in Subsection: B, after "department year less all debt service charges and administrative costs 
of", deleted "environment" and added ''finance and admin- of the authority paid inthe preceding fiscal year on bonds 
istration", after "Subsection", deleted "C" and added "A", issued pursuant to this section may be appropriated" for 
and after "of this section", deleted "for local infrastructure "that fiscal year shall be available for appropriation" in 
financing": Subsection C, and inserted "and the department of envi- 
. Appropriations. — Laws 2020, chi: 42, § 3 provided ronment" and substituted "Subsection C" for "Subsection 
that five million dollars ($5,000 000) i is appropriated from A" in Subsection D. 


the public project revolving fund to: the cultural affairs 


6-21-6.2. Expired. 


Expired provisions. — The provisions of 6-21-6.2 projects, expired on June 30, 2005, For provisions of the 
NMSA 1978, as enacted by Laws 1999, ch. 4,°§ 2, relating former section, see the 2019 NMSA on NMOneSource.com. 
to the public project revolving fund and emergency public 


6-21-6.3. Water and wastewater project grant fund; creation; 
administration; purposes. 


A. There is created in the authority the "water and wastewater project grant fund", which shall 
be administered by the authority. The authority shall adopt, in accordance with the New Mexico 
Finance Authority Act, rules necessary to administer the fund. 

B. The following shall be deposited directly into the water and wastewater project arsh fund: 

(1) the net proceeds from the sale of bonds issued pursuant to the provisions of Section 6- 
21-6.1 NMSA 1978 for the purposes of the water and wastewater project grant fund and payable 
from the public project revolving fund; 

(2) money appropriated by the legislature to implement the provisions of this section, and 

(8) any other public or private money dedicated to the fund. 

C. Money in the water and wastewater project grant fund is appropriated to the authority to 
make grants to qualified entities for water or wastewater public projects pursuant to specific au- 
thorization by law for each project and to pay administrative costs of the water and wastewater 
project grant program. . 

D. The authority shall adopt rules governing the terms and conditions of grants made from 
the water and wastewater project grant fund. Except in the circumstances set forth in Subsec- 
tion F of this section, grants may be made from the fund only with participation from the quali- 
fied entity in the form of a local match, which shall be determined by a sliding scale based on the 
qualified entity's financial capacity to pay a portion of the project from local. resources. Grants 
from the water and wastewater project grant fund may be made only as all or part of financing 
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for a complete project after the authority has determined that’ the financing for the complete 
project is cost effective. 

E.. The authority may make grants from the water and wastewater project grant fund. to quali- 
fied entities for emergency publicprojects without specific authorization by law. Each emergency 
public project shall be designated as such by the authority prior to making the grant. The aggre- 
gate amount of grants for.emergency public projects in fiscal years 2003, 2004 and 2005 shall not 
exceed six million dollars ($6,000,000) for each fiscal year. The aggregate amount of grants for 
emergency public projects in fiscal year 2006 and subsequent fiscal years shall not exceed three 
million dollars ($3,000,000) for each fiscal year. 

F. To encourage consolidation of water or wastewater systems and to discourage proliferation 
of multiple water or wastewater systems, the authority may determine the, local match require- 
ment based on the financial capacity of: 

(1) the residents of the geographic area benefiting from the improvements to be financed 
with the proceéds of the grant recéived on their behalf by the qualified entity; or 

(2) the qualified entity benefiting from the improvements to be financed.with the proceeds 
of the grant when the benefiting qualified entity fiidoy to consolidate with the qualified entity 
receiving the grant. 


History: Laws 1999, ch. 186, § 2; 2000, ch. 24, § 1; The 2002 amendment, effective March 4, 2002, in the 
2002, ch. 23, § 1; 2003, ch. 61, § 1. first sentence of Subsection D, added "Except in the cir- 
The 2003 amendment, effective March 20, 2003 sub- cumstances set forth in Subsection F of this section" ‘oes 
stituted "fiscal years 2003, 2004 and 2005 shall not exceed added Subsection F. 
six million dollars ($6,000,000): for each fiscal year. The The 2000 amendment, effective March 6, 2000, in 
aggregate amount of grants for emergency public projects Subsection A, substituted ."The authority shall adopt" for 
in fiscal year 2006 and subsequent fiscal. years shall not "The authority is authorized to establish procedures’ re- 
exceed three million dollars ($3,000,000) for each fiscal quired to administer the fund" and added "rules necessary 
year" for "any one fiscal year shall not exceed three mil- to administer the fund", and added Subsection E. 
lion dollars ($3,000,000) for each fiscal year" at the end of 
Subsection E. 


6-21-6.4. Local government planning fund; creation; administration; 
purposes. 7 | 


A. The "local government planning fund" is created within the authority and shall be adminis- 
tered by the authority. The authority shall adopt rules necessary to administer the fund. 

B. The following shall be deposited directly into the local government planning fund: 

(1) ..the net proceeds from the sale of bonds issued pursuant to the provisions of Section 6- 
21-6.1.NMSA 1978 for the purposes of the local government planning fund and payable from the 
public project revolving fund; 

(2) money. appropriated by the legislature to implement the provisions on this section; 
and 
(3) any other public or private money dedicated to the fund. 

C. Money in the local government planning fund is appropriated to the authority to make 
grants to qualified entities; to evaluate and to estimate the costs of implementing the most feasible 
alternatives for infrastructure, water and wastewater public project needs or to develop water con- 
servation plans, long-term master plans, economic development plans or energy audits; and to pay 
the administrative costs of the local government planning program. . 

D.. The authority shall adopt rules governing the terms and conditions of grants made from the 
local government planning fund. | 

EK. The authority may make grants from the local government planning fund to qualified enti- 
ties without specific authorization by law for each grant. 


History: Laws 2002, ch. 26, 5 2; 2005, ch. 180, § 1; after "feasible alternatives for", deleted "meeting" and added 
2012, ch. 49, $1. "infrastructure" and after "economic development plans", 
The 2012 amendment, effective March 6, 2012, ex- added "or energy audits"; and in Subsection D, deleted the 
panded the purpose of the local government planning fund former second sentence, which provided that the qualified 
to include infrastructure and energy audits; removed the entity had to agree to reimburse the fund when financing 
requirement that certain grants be repaid; in Subsection C, from any other source was received by the qualified entity. 
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Appropriations. — Laws 2012, ch. 49, § 2; effective 
March. 6, 2012, appropriated $2,000,000 from the public 
project revolving fund to the local government planning 
fund for expenditure in fiscal year 2012 and subsequent 
fiscal years to fund local government. planning for water 
or wastewater system development, economic develop- 
ment or long-term water management and water conser- 
vation strategies. 


FINANCE AUTHORITY 


6-21-6,7 


the "local government planning fund"; provided in Subsec- 
tion C that money in the fund is appropriated for grants’ 
to evaluate and estimate the costs to develop water con- 
servation plans, long-term master plans or economic de- 
velopment plans; and provided in Subsection D that the 
qualified entity must agree to reimburse the fund when 
financing from any source other than the authority is re- 


ceived by the entity. 
The 2005 amendment, effective July 1, 2005, changed 
the name of the "water and wastewater planning fund" to 


6-21-6.5. New Mexico finance authority revenue bonds; purposes. 


The New Mexico finance authority may issue and sell revenue bonds payable from the public 
project revolving fund in compliance with the New Mexico Finance Authority Act in installments 
or at any one time in an amount not to exceed one million dollars ($1,000,000), the net proceeds of 
which shall be deposited in the water and wastewater planning fund and used for the purposes of 
the fund. 


History: Laws 2002, ch. 26, § 3. Emergency clauses. — Laws 2002, ch. 26, § 4 con- 


tained an emergency clause and was approved March 4, 
2002. 


6-21-6.6. Repealed. 


Repeals. — Laws 2006, ch. 65, § 4, repealed 6-21-6.6 
NMSA 1978, as enacted by 20038, ch. 325, § 3, relating to 
authorization for urgent economic development public 


projects, effective June 30, 2009, For provisions of former 
section, see the 2005 NMSA 1978 on NMOneSource.com. 


6-21-6.7. Credit enhancement account created; use of account; release 
of money to the general fund. 


A. The "credit enhancement account” is created as a separate account within the authority for 
use only as provided in this section. 

B. All cigarette tax proceeds distributed each month to the authority pursuant to Subsection D 
of Section 7-1-6.11 NMSA 1978 shall be deposited in the credit enhancement account. 

C. Amounts deposited in the credit enhancement account may be pledged irrevocably as addi- 
tional security for the payment of the principal, interest, premiums and expenses on bonds issued 
by the authority for: 

(1) designing, constructing, equipping and furnishing additions and improvements to the 
university of New Mexico hospital and the comprehensive cancer center at the university of New 
Mexico health sciences center; and 

(2) land acquisition and the planning, designing, construction and equipping of depart- 
ment of health facilities or improvements to such facilities. 

D. _ The authority shall determine monthly upon receipt of cigarette tax proceeds if the indi- 
vidual amounts of cigarette tax proceeds distributed pursuant to Subsection B or C, respectively, 
of Section 7: 1-6.11 NMSA 1978 are sufficient to meet the monthly amount required for immediate 
payment. or designation for payment of principal, interest, premiums and expenses on bonds ad- 
ditionally secured by the credit enhancement account. Any insufficient amount shall be paid im- 
mediately from the credit enhancement account. A payment from the credit enhancement account 
shall be reimbursed in succeeding months from the individual amount of cigarette tax proceeds 
distributed pursuant to Subsection B or C, as applicable, of Section 7-1-6.11 NMSA 1978 in excess 
of the amount required for immediate payment or designation for payment of principal, interest, 
premiums and expenses on bonds. All money in the credit enhancement account in excess of the 
monthly amount required for immediate payment or designation for payment of principal, inter- 
est, premiums and expenses on bonds shall be transferred monthly by the authority to the general 
fund. 
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E. Any law authorizing the imposition, collection or distribution of the cigarette tax or that af- 
fects the cigarette tax shall not be amended, repealed or otherwise directly or indirectly modified 
so as to impair or reduce debt service coverage for any outstanding revenue bonds that may be 
secured by a pledge of those cigarette tax proceeds distributed to the credit enhancement account, 


unless the revenue bonds have been discharged in full or provisions have been made for a full 


discharge. 


History: Laws 2008, ch. 341, § 5; 2005, ch. 320, § 5; 
2017, ch. 63, § 1; 2021, ch. 72, § 1. 

The 2021 amendment, effective June 18, 2021, re- 
moved a proyision related to discontinuing \the distribu- 
tion of cigarette tax proceeds to the New Mexico finance 
authority upon payment of all principal, interest, premi- 
ums and expenses on bonds, and made corrections to ref- 
erences to sections of law; in Subsection B, after "Subsec- 
tion", changed "E" to "D"; and in Subsection D, after each 
occurrence of "Subsection", added "B or", and after each 
occurrence of "C", deleted "or Subsection D"; and deleted 
former Subsection E and redesignated former Subsection 
F as Subsection E. 

The 2017 amendment, effective June 16, 2017, 
amended a. provision that designated funds from the 
credit enhancement account to reflect the comprehen- 
sive designation and new name of the cancer center at 
the university of New Mexico health sciences center, and 


Section 7-1-6.11 NMSA 1978; in Subsection B, after "Sub- 
section", changed "G" to "E"; in Subsection C, Paragraph 
C(1), after “hospital and the", added "comprehensive", 
and after "cancer", deleted "research and treatment"; in 
Subsection D, after "Subsection", changed "EK" to "C", af- 
ter the second occurrence of "Subsection", changed "F" to 
"D", after the third occurrence of "Subsection", changed 
"R" to"'C",and after the fourth occurrence of "Subsection" 


‘changed "F" to "D"; and in Subsection E, after "Subsec= 


tion", changed "G" to "Ei". 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection C(2) that amounts in the credit en- 
hancement account may be pledged for land acquisition 
and the planning, designing, construction and equipping 
and making improvements to department of health facili- 
ties; and provided in Subsection F that the cigarette tax 
laws shall not be changed to reduce debt coverage for any 
outstanding bonds. 


made technical changes to conform to amendments to 


6-21-6.8. Local transportation infrastructure fund; creation; purpose; 
administration. 


A. The "local transportation infrastructure fund" is created within the authority. For the 
purposes of this section, "fund" means the local transportation infrastructure fund. The fund 
shall be administered by the authority as a separate-account, but may consist of subaccounts if 
the authority deems them necessary to carry out the purposes of the fund. The authority shall 
adopt rules in accordance with the New Mexico Finance Authority Act necessary to. administer 
the fund. 

B. The following shall be deposited directly into the fund: 

(1) beginning July 1, 2005, one-half of the annual administrative fee received by the au- 
thority for issuing state transportation bonds pursuant to Sections 67-3-59.3 and 67-3-59.4 NMSA 
1978; 

(2) money from the payment of principal and interest on loans and payments of principal 
and interest on securities held by the authority for local transportation projects; 

(3) money appropriated by the legislature to implement the provisions of this section, 
and 

(4) other public or private money appropriated, dedicated or allocated to the fund for the 
purpose of financing local transportation projects. | 

C. For the purposes of this section, “local transportation projects" means local transporta- 
tion projects of qualified entities submitted to the authority by the secretary of transportation 
as provided in Subsection F of this section. The authority may provide grants or other funding 
support to qualified entities' local transportation projects pursuant to this section without the 

specific authorization by law for each project otherwise required by the New Mexico Finance 
Authority Act. 

D. Money in the fund is appropriated to the authority to pay the reasonable and necessary 
costs of originating and servicing loans, grants or securities funded by the fund and to make'loans 
or grants and to purchase or sell securities to assist qualified entities in financing local pei gttd t 
tion projects in accordance with the New Mexico Finance Authority Act.’ 

E. The authority may make grants from the fund to qualified entities for local aie is 
projects when: 

(1) a grant is not more than twenty-five percent of the total project cost; and 
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(2). a-qualified entity demonstrates that it has available or a’binding commitment from 
another person to make available for a project the portion of the total project cost not provided by 
the grant. The qualified entity may enter into a loan agreement or an agreement to sell the quali- 
fied entity's securities with the authority, or the qualified entity may use another source of money 
available for the project, to provide the costs not covered by the grant. ) 

F., Each May, the secretary of transportation, using the department of transportation's metro- 
politan planning organization and regional planning organization planning process, shall submit 
a prioritized list of local transportation projects to the authority that the metropolitan planning 
organizations and regional planning organizations have determined are appropriate for grants 
or other funding support pursuant to this section. The authority shall act on local transportation 
projects in the priority presented by the secretary of transportation; provided that the authority, 
based on the availability of money in the fund, may determine that a qualified entity shall receive 
a grant or other funding support for a project out of the order of priority it would otherwise have 
had or that no grant or other funding support be provided for the project. The rules-of the author- 
ity for administration of the fund may set a maximum amount of grant or other funding support 
for a local transportation project. 

G. Money in the local transportation infrastructure fund not needed for immediate disburse- 
ment, including money held in reserve, may be: deposited with the state treasurer for short-term 
investment pursuant to Section 6-10-10.1 NMSA 1978 or may be invested in direct and general ob- 
ligations of or obligations fully and unconditionally guaranteed by the United States, obligations 
issued by agencies of the United States, obligations of this state or any political subdivision of 
the state, interest-bearing time deposits, commercial paper issued by corporations organized and 
operating in the United States and rated "prime" quality by a national rating service, other invest- 
ments permitted by Section 6-10-10 NMSA‘ 1978 or as otherwise provided by the’trust indenture 
or bond resolution, if money is pledged for or secures payment of bonds issued by the authority. 

H. The authority shall establish fiscal controls and accounting procedures that: are sufficient 
to assure proper accounting for local transportation infrastructure fund Sinan agi disbursements 
and balances. | 


History: Laws 2005, ch. 262, § 1. art. IV, § 23, was. effective June 17, 2005, 90 days ‘after 
Effective dates. — Laws 2005, ch. 262 contained. no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


6- 21- 6.9. Local Panama fateen project revenue bonds; 1 issuance. 


A, The authority - may issue and sell local transportation project revenue bonds in compliance 
with the New Mexico Finance Authority Act in an amount outstanding at any one time of not more 
than twenty million dollars ($20,000 ,000) payable from the local transportation. infrastructure 
fund. The bonds may be issued at times and on terms established by the authority. 

B. The net proceeds from the sale of local. transportation, project revenue bonds are appropri- 
ated to the local transportation infrastructure fund for local. transportation projects described in 
Section 6-21-6.8 NMSA 1978. _.. 

C. As security for the payment of the principal, interest or r premium, if any, on local transporta- 
tion project revenue bonds issued by the authority, the authority is authorized to pledge, transfer 
and assign: 

(1) any obligation that is payable to the estpenictne for deposit into the local transportation 
infrastructure fund; 

(2) money in the local transportation infrastructure fund or.a gubaceaunt of that fund: and 

(3) one-half of the annual administrative fee received by the authority for issuing state 
transportation bonds pursuant to Sections 67-3-59.3, and 67-3-59.4 NMSA 1978. 

D. All local transportation project revenue bonds issued by the authority shall be obligations 
of the authority payable solely from the revenues, income and money of the authority deposited 
into the local transportation infrastructure fund. The bonds shall not create an obligation, debt or 
liability of the state and no breach of any pledge, obligation or agreement of the authority shall 
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impose.a pecuniary liability or charge upon the general credit or serene pawer of the'state or td 
political subdivision of the state. 

E. Any law authorizing or affecting the. impelsitte or distribution of the inajaal Raining tel 
tive fee received by the authority for issuing state transportation revenue bonds pursuant to Sec- 
tions 67-3-59.3 and 67-3-59.4 NMSA 1978 or that affects the annual administrative fee shall not 
be amended, repealed or otherwise directly or indirectly modified so as to impair or reduce debt 
service coverage for any outstanding local transportation project revenue bonds that may be se- 
cured by a pledge of those annual administrative fee revenues, unless the local transportation 
project revenue bonds have been discharged in full or Sry ene nave been made 08 a full 1s 
charge. 

F. The authority may purchase local transportation nrdiect revenue “ode with money in the 
public project revolving fund pursuant to the dpemises: of Section 6-21-6 NMSA 1978. 


History: Laws 2005, ch. 262, § 2. art. IV, § 23, was effective Jone 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 262 contained no. , adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


6- 21- 6.10. New Mexico finance se opp revenue bonds; purpose; ° 
appropriation. . 


A... The authority may issue and sell revenue bonds in compliance with the New Mexico Finance 
Authority Act in an amount not exceeding two million five hundred thousand dollars ($2,500,000) 
for the behavioral health capital fund to make loans to eligible entities for capital projects pursu- 
ant to the Behavioral Health Capital Funding Act [6-26-1 through 6-26-8 NMSA 1978]. 

B. The net:proceeds from the sale of the bonds are appropriated to the behavioral health capi- 
tal fund for the purposes described in Subsection A of this section. 

C... The authority may issue and sell revenue bonds in compliance with the New Mexico Fi- 
nance Authority Act in an amount not to exceed five million dollars ($5,000,000) for acquiring 
land for and planning, designing, constructing and equipping department of health facilities 
or improvements to those facilities, upon certification from the secretary of health that such 
projects are needed. The costs associated with issuing the bonds shall be paid from the net 
proceeds from the sale of the bonds, and the remainder is appropriated to the facilities man- 
agement division of the general services GEESE 8 for the projects certified pursuant to this 
subsection. 

D. The cigarette tax proceeds distributed to the authority pursuant to Subsection D [C] of Sec- 
tion 7-1-6.11 NMSA 1978: 

(1) are appropriated to the authority to be pledged irrevocably for the payment of the 
principal, interest, premiums and related expenses of the bonds and for payment of the expenses 
incurred by the authority related to the issuance, sale and administration of the bonds; and 

(2) shall be deposited in a separate fund or account of the authority. 

E. Any law authorizing the imposition, collection or distribution of the cigarette tax or that af- 
fects the cigarette tax shall not be amended, repealed or otherwise directly or indirectly modified 
so as to impair or reduce debt service coverage for any outstanding revenue bonds that may be se- 
cured by a pledge of those cigarette tax revenues, unless the revenue bonds have been discharged 
in full or provisions have been made for a full discharge. 

F. The authority may secure the revenue bonds issued pursuant to this section by a pledge of 
money in the public project revolving fund with a lien priority on the money in the public project 
revolving fund as determined by the authority. 


History: Laws 2005, ch. 58, § 1; 2016, ch. 75, § 1; Laws 2017, ch. 34, § 2. The correct subsection reference is 
2017, ch. 84,8 1; 2017, ch. 63, § 2. inserted in brackets. : 

Bracketed. material. — The bracketed material was 2017. Multiple Aggendments- — Laws 2017, ch. 34, 
inserted by the compiler and is not part of the law. § 1, effective February 1, 2018, and Laws 2017, ch, 63, § 2, 

In Subsection’ D, the reference to "Subsection D of Sec- effective June 16, 2017, enacted different amendments 
tion 7-1-6.11 NMSA 1978" is incorrect as a result of mul- to this section that can be reconciled. Pursuant to 12-1-8 
tiple amendments enacted by Laws 2017, ch. 63, § 9 and NMSA 1978, Laws 2017, ch. 63, § 2, as the last act signed 
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by the governor, is set out above and incorporates both the bonds issued pursuant to Section 6-21-6.10 NMSA 
amendments. The amendments enacted by Laws 2017, ch. 1978 have been discharged in full and the distribution 
34, § 1 and Laws 2017, ch. 68, § 2 are described below. To pursuant to Subsection D of Section 7-1-6.11 NMSA 1978 
view the session laws in their entirety, see the 2017 ses- is no longer needed to pay debt service, as that subsection 
sion laws on NMOneSource.com. was in effect prior to the effective date of this act. 

The nature of the difference between thie amendments Pursuant to Laws 2017, ch. 34, § 8, the effective date 
is that Laws 2017, ch. 34, § 1, eliminated a distribution of Laws 2017, ch. 34, §§ 1 and 2 is February 1, 2018. On 
of the cigarette tax to the New Mexico finance authority January 30, 2018, the New Mexico finance authority certi- 
and made a technical change to conform to amendments fied that the bonds issued pursuant to Section 6-21-6.10 
to Section 7-1-6.11 NMSA 1978, and Laws 2017, ch..63, NMSA 1978 have been discharged in full and the distribu- 
§ 2, made technical changes to conform to amendments to tion pursuant to Subsection D of Section 7-1-6.11 NMSA 
Section 7-1-6.11 NMSA 1978. 1978 is no longer needed to pay debt service. 

Laws 2017, ch. 63, § 2, effective Sane 16, 2017, made The 2016 amendment, effective May 18, 2016, autho- 
technical changes to eandiinni to amendments to Section 7- rized the issuance of revenue bonds secured by a pledge of 
1-6.11 NMSA 1978; in Subsection C, after "Subsection", cigarette tax distributions or public project revolving fund 
deleted "D" and added "B"; and in Subsection’ E, after money for department of health facilities; in Subsection A, 
"Subsection", deleted "F" and added "D", after "The", deleted "New Mexico finance"; in Subsection 

Laws 2017, ch, 34, §.1, effective February 1, 2018, elimi- C, after "distributed to the", deleted New Mexico finance", 
nated a distribution of the cigarette tax to the New Mexico after "Section 7-1-6.11 NMSA 1978", added the paragraph 
finance authority; deleted Subsection C and redesignated designation "(1)", and after "administration of the bonds", 
the succeeding subsections accordingly; and in Subsection added "and"; deleted the subsection designation "D", and 
D, after "Subsection", deleted "F" and added "C". in former Subsection D, deleted "the cigarette tax proceeds 

Contingent effective date. — Laws 2017, ch. 34, § 3 appropriated and distributed to the authority pursuant to 
provided that the provisions of this act is the later of: Subsection D of Section 7-1-6.11 NMSA 1978", designated 

A. November 1, 2017; or the remaining language of former Subsection D as Para- 

B. the first day of the month following the day the chief graph (2) of Subsection’C, and in Paragraph (2) of Subsec- 
executive officer of the New Mexico finance authority cer- tion C, after "account of the authority", added "provided 
tifies to the secretary of taxation and revenue, the secre- that"; added new Subsections D and E and redesignated 
tary of finance and administration, the legislative council former Subsection E as Subsection F; and added new Sub- 


service and the New Mexico compilation commission that section G, 


6-21-6.11. Rural county cancer treatment fund created; purpose; 
appropriation. 


The "rural county cancer treatment fund" is created in the New Mexico finance authority. The 
fund is composed of appropriations, donations, distributions pursuant to Section 7-1-6.11 NMSA 
1978 and money earned from investment ‘of the fund and otherwise accruing to the fund. Money 
in the fund is appropriated to the New Mexico finance authority to provide a revenue stream to fi- 
nance the design, construction, equipping and furnishing of additions and improvements to cancer 
treatment facilities in class B counties. Balances remaining in the fund at the end of a fiscal year 
shall not revert. The New Mexico finance authority shall administer the fund, and money from the 
fund may be drawn only on warrants signed by the executive director of the New Mexico finance 
authority pursuant to vouchers signed by the chief financial officer or the officer's authorized rep- 
resentative. 


History: Laws 2006, ch. 89, § 4; 2013, ch. 14, § 2. exceeding twenty years in an amount not exceeding one 

Temporary provisions. — Laws 2019, ch. 204, § 1 pro- million five hundred thousand dollars ($1,500,000) for 
vided: the purpose of designing, constructing, equipping and fur- 

A. The New Mexico finance authority may issue and nishing additions and improvements to a regional cancer 
sell revenue bonds in compliance with the New Mexico treatment center at the Nor-Lea general hospital in Lea 
Finance Authority Act for a term not exceeding twenty county. The authority may issue and sell revenue bonds 
years in an amount not exceeding three million dollars authorized by this subsection when the chair of the board 
($3,000,000) for the purpose of designing, constructing, of trustees of the Nor-Lea special hospital district certi- 
equipping and furnishing additions and improvements to fies the need for issuance of the bonds. Provided that, if 
a regional cancer treatment center at the Gila regional the authority determines that excess balances exist in 
medical center in Grant county. The authority may is- the rural county cancer treatment fund above the amount 
sue and sell revenue bonds authorized by this subsection needed to service outstanding bonds, then, in lieu of issu- 
when the chair of the board of county commissioners of ing all or a portion of the bonds, the excess balances may 
Grant county certifies the need for issuance of the bonds. be used for the cancer treatment center funded pursuant 
The net proceeds from the sale of the bonds are appropri- to this subsection, but the total of excess balances and 
ated to the local government division of the department of bond proceeds shall not exceed one million five hundred 
finance and administration for the purposes described in thousand dollars ($1,500,000). The net proceeds from the 
this subsection. sale of the bonds and any excess balances are appropri- 

B. After the bonds have been issued pursuant to Sub- ated to the local government division of the department of 
section A of this section, the New Mexico finance author- finance and administration for the purposes described in 
ity may issue and sell revenue bonds in compliance with this subsection. 


the New Mexico Finance Authority Act for a term not 
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C. After the bonds have been issued pursuant to Sub- 
sections A and B of this section, the New Mexico finance 
authority may issue and sell revenue bonds in compliance 
with the New Mexico Finance Authority Act fora term not 
exceeding twenty years in an amount not exceeding three 
million dollars ($3,000,000) as follows: | 

(1). not to exceed two million two hundred fifty thou- 
sand dollars ($2,250,000) to design, construct, equip and 
furnish additions and improvements to a regional cancer 
treatment center at the Gila regional medical center in 
Grant county; and 

(2) not to exceed seven hundred fifty thousand dol- 
lars ($750,000) to design, construct, equip and’ furnish ad- 
ditions and improvements to Nor-Lea general hospital in 
Lea county. 

D. After the bonds have been issued pursuant to Sub- 
sections A, B and C of this section, the New Mexico finance 
authority may issue and sell revenue bonds in compliance 
with the New Mexico Finance Authority Act for a term not 
exceeding twenty years in an amount not’ exceeding one 
million two hundred fifty thousand dollars ($1,250,000) 
for the following purposes at the regional cancer treat- 
ment center at the Gila regional medical center in Grant 
county: for the purchase of computer hardware, servers, 
cabling, software licenses and ‘related services: necessary 
for. implementation and maintenance of an: electronic 
health records system, cancer patient treatment, regula- 
tory compliance and reporting; to design, construct, reno- 
vate, equip and furnish additions and improvements: of 
the chemotherapy intravenous preparation clean room; 
for the purchase of a positron emission tomography scan- 
ner; or to prepay any loan made by the authority from the 
public project revolving fund to or for theybenefit of the 
Gila regional medical center for the purposes authorized 
by this subsection. 

E. The authority may issue and sell revenue bonds au- 


PUBLIC FINANCES 


thorized by Subsection C of this section when.the boards of . 


trustees of the Gila regional medical center and the Nor- 
Lea special hospital district certify the need for the issu- 
ance of the bonds. If the authority determines that there 


are balances in the rural county cancer treatment fund in... 


excess of the amount needed to service outstanding bonds, 
the authority may use those balances in lieu of issuing all 
or a portion of the bonds authorized in Subsection C of 
this section, but the total of funding from bonds and bal- 
ances shall not exceed three million dollars ($3,000,000). 
The net proceeds from the sale of bonds and any excess 
balances are appropriated to the local government divi- 
sion of the department of finance and administration for 
the purposes described in Subsection B of this section, 

F. The authority may issue and sell revenue bonds au- 
thorized by Subsection D of this section when the chair 
of the board of trustees of the Gila regional medical cen- 
ter certifies the need for issuance of the bonds. If the au- 
thority determines there are balances in the rural county 
cancer treatment fund in excess of the amount needed to 
service outstanding bonds, the authority may use those 
balances in lieu of issuing all or a portion of the bonds 
authorized in Subsection D of this section, but the total 
of excess balances and bond proceeds shall not exceed one 
million two hundred fifty thousand dollars ($1,250,000), 
The net proceeds from the sale of the bonds and any ex- 
cess balances are appropriated to the authority for the 
purposes described in this subsection. 

G. The cigarette tax proceeds distributed to the author- 
ity pursuant to Subsection H of Section 7-1-6.11 NMSA 1978 
shall be pledged irrevocably for the payment of the principal, 
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interest, premiums and related expenses on the bonds and 
for payment of the expenses incurred by the authority re- 
lated to the issuance; sale and administration of the bonds. 

H. The cigarette tax proceeds distributed to the au- 
thority pursuant to Subsection E of Section 7-1-6.11 
NMSA 1978 shall.be deposited each month in a separate 
fund or account of the authority. 

I, Upon payment of all principal, interest and other 
expenses or obligations related to the bonds, the authority 
shall certify to the secretary of taxation and revenue that 
all obligations for the bonds issued pursuant to this sec- 
tion have been fully discharged and shall direct the sec- 
retary of taxation and revenue to cease distributing ciga- 
rette tax proceeds to the authority pursuant to Subsection 
E of Section 7-1-6.11 NMSA 1978 and to distribute those 
cigarette tax proceeds to:\the general fund. 

J. Any law authorizing the imposition, collection or 
distribution of the cigarette tax or that affects the ciga- 
rette tax shall not be amended, repealed or otherwise 
directly or indirectly modified so as to impair or reduce 
debt service coverage for any outstanding revenue bonds 
that may be secured byva pledge of those cigarette tax rev- 
enues, unless the revenue bonds have been discharged in 
full or provisions have been made for a full discharge. 

K. The authority may additionally secure the rev- 
enue bonds issued pursuant to this section by a pledge 
of money in the public project revolving fund with a lien 
priority on the money in the public project revolving fund 
as determined by the authority. 

L, The authority may purchase revenue bonds issued 
pursuant to this section with money in the public project 
revolving fund pursuant to the provisions of Section 6- 
21-6 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, autho- 
rized the use of funds to finance the design, equipping and 
furnishing of additions and improvements to cancer treat- 
ment. facilities in class B counties; in the third sentence, 
after "to finance the", added "design" and after "construc- 
tion", deleted "of" and added “equipping and furnishing 
of additions and improvements"; and in the fifth the sen- 
tence, after "pursuant to vouchers signed by the", deleted 
"executive director" and added "chief financial officer or 
the officer's authorized representative". 

Bond authorization. — Laws 2013, ch: 14, § 1, effec- 
tive June 14, 2013, amended Laws 2006, ch. 89, § 1, as 
amended by Laws 2007, ch. 215, § 1, to authorize the New 
Mexico finance authority to issue revenue bonds for the 
regional cancer treatment center at the Gila regional 
medical center in Grant county and the Nor-Lea General 
Hospital in Lea county. 

Laws 2008, ch. 60, § 1, effective May 14, 2008, amended 
Laws 2006, ch. 89, § 1, as amended by Laws 2007, ch. 215, 
§ 1, to authorize the New Mexico finance authority to issue 
additional revenue bonds for the regional cancer treatment 
center at the Nor-Lea General Hospital in Lea county. 

Laws 2007, ch. 215, § 1, amended laws 2006; ch. 89, $1, 
to increase the authorization to sell revenue bonds for the 
cancer treatment center at the Gila regional medical cen- 
ter from $2,500,000 to $3,000,000. 

Laws 2006, ch: 89, §1, effective May 17, 2006, autho- 
rized the New Mexico finance authority to issue and sell 
revenue bonds for the propose of designing, constructing, 
equipping and furnishing additions and improvements to 
a regional cancer treatment center at the Gila regional 
medical center in:Grant county and subsequently rural 
cancer treatment facilities in class B counties. j 
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6-21-6.12. Local government transportation fund; created; 
distributions. 


A. The "local government transportation fund" is created within the authority. The fund shall 
be administered by the authority as a separate account, but may consist of subaccounts if the 
authority deems them necessary to carry out the purpose of the fund. The fund shall consist of 
general fund appropriations and severance tax bond proceeds appropriated to the fund and, except 
as provided in Subsection E of this section, all earnings of the fund. 

.B. Except as provided in Subsection D of this section, upon certification by the department of 
transportation that a project has been approved for payment and upon compliance with the re- 
quirements of this section, money in the fund shall be distributed to local governments for projects 
specifically authorized by the legislature. The authority shall issue payment to the local govern- 
ment named in the project application and certification or to the federal department of transporta- 
tion, acting as the fiscal agent for the local government. 

C. Except as provided in Subsection D of this section, distributions from the fund shall be 
made pursuant to the following criteria: 

(1) projects shall be funded in the order that a completed application from a local govern- 
ment is received if the application shows, to the satisfaction of the department, that the project is 
ready to. proceed and that the local government has, or will timely have, the required match for the 
distribution; 

(2) distributions from the fund shall be used to pay no more than the state's portion of the 
total cost necessary to develop and construct the project as presented in the approved application; 

(3) to qualify for funding, a local government shall apply for funding through the depart- 
ment of transportation's regional or metropolitan planning organizations; 

(4) a local government shall show, to the satisfaction of the department of transportation, that 
it will match the distribution from the local government transportation fund in the following amounts: 

(a) for a project with a total cost of less than five hundred thousand dollars ($500,000), 
the local government shall contribute ten percent of the total project cost; 

(b) for a project with a total cost of five hundred thousand dollars ($500, 000) or 
greater, but less than or equal to one million dollars ($1,000,000), the local government shall con- 
tribute twenty percent of the total project cost; 

(c) for a project with a total cost greater than one million dollars ($1,000 000), but less 
than or equal to six million dollars ($6,000,000), the local government shall contribute thirty-five 
percent of the total project cost; and 

(d) for a project with a total project cost greater than six esata dollars ($6,000,000), 
the local government shall contribute forty-five percent of the total project cost; and 

(5) in determining the sufficiency of a local government's matching contribution, the de- 
partment shall consider actual funds, in-kind contributions, preconstruction design and develop- 
ment costs.and other related expenditures made in the furtherance of the project. Matching fund 
sources may be any money available to the local government for the project, including: 

(a) grants or loans by the authority from the local transportation infrastructure fund; 

(b) ‘appropriations from local government road funds; 

(c) community development block grants; and 

(d) available federal funds. 

D. Notwithstanding the requirements of Subsections B and C of this section, up to five hun- 
dred thousand dollars ($500,000) of the fund may be expended by the department of transporta- 
tion for engineering and design services to develop the Proves funded with distributions from the 
fund without a requirement for a local match. 

E. Earnings from investing the fund are subject to appropriation by the legislature to the 
department of transportation to be used for payment of administrative costs associated mate the 
fund, including payment for engineering costs. 

F. As used in this section: 

(1) "fund" means the local government transportation fund; and : 

(2) "local government" means a municipality acting within its planning and platting juris- 
diction, a county or an Indian nation, tribe or pueblo. 
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History: Laws 2007 (1st S.S.), ch. 3, § 2; 2008, ch. of transportation, acting as the fiscal agent for the local gov- 
35, § 1. ernment. 

The 2008 amendment, effective February 28, 2008, in 
Subsection B, authorized payment to the federal department 


6-21-6.13.. Metropolitan court bond guarantee fund. 


A. The "metropolitan court bond guarantee fund" is created in the authority. The fund is com- 
prised of appropriations, donations, transfers pursuant to Section 3-18-17 NMSA 1978 and money 
earned from investment of the fund and otherwise accruing to the fund. Money in the fund is ap- 
propriated to the authority as a credit enhancement to the distributions from the court facilities 
fund in order to guarantee and secure the payment of principal, interest, premiums and expenses 
on bonds issued ‘pursuant to Section 34-9-16 NMSA 1978 and Laws 2000, Chapter 5, Section 2. 
Balances remaining in the fund at the end of a fiscal year shall not revert. The authority shall 
administer the fund, and money from the fund may be drawn only on warrants signed by the chief 
executive officer of the authority pursuant to vouchers signed by the chief executive officer. 

B. Before each due date for payments of principal, interest, premiums or expenses on bonds is- 
sued pursuant to Section 34-9-16 NMSA 1978 and Laws 2000, Chapter 5, Section 2, the authority 
shall determine if the distributions from the court facilities fund will be sufficient to meet the amount 
due. If the authority determines that distributions from the court facilities fund are not sufficient to 
meet the total amount due, any insufficient amount shall be paid immediately from the metropolitan 
court bond guarantee fund. After each due date for a payment on the bonds, the authority shall deter- 
mine the amount necessary to reserve in the metropolitan court bond guarantee fund as security for 
future payments and transfer any balance, above the'amount reserved, to the traffic safety bureau of 
the department of transportation. The amounts transferred are appropriated to the bureau for expen- 
diture on statewide efforts to prevent or reduce incidents of driving while intoxicated. 

C. Upon payment of all principal, interest, premiums and expenses on bonds guaranteed and 
secured by amounts in the metropolitan court bond guarantee fund; the authority shall certify to 
the administrative office of the courts that all obligations for bonds have been fully discharged. 
Upon the certification, the director of the administrative office of the courts shall cease transfer- 
ring amounts to the metropolitan court bond guarantee fund‘and transfer those amounts to the 
traffic safety bureau of the department of transportation. Such amounts are appropriated to the 
bureau for the purposes specified in Subsection B of this section. . 


History: Laws 2008, ch. 91, § 2. prospectively to all apa a ordinances enacted before 


Temporary provisions. — Laws 2008} ch. 91, § 3» or after July 1,2008. |. 
provided that the provisions of Laws 2008, ch. 91 apply Effective dates. — Tewal 2008, ch, 91,.§ 4 made this 


section effective July 1, 2008. 


6-21-6.14, Lease purchase revenue bonds; lease purchase agreements. 


A. If specifically authorized by law, the authority may issue and sell lease purchase revenue 
bonds in compliance with the New Mexico Finance Authority Act and enter into a lease purchase 
agreement pursuant to the provisions of this section, 

B. Lease purchase revenue bonds may be issued at times and on terms established by the 
authority and shall be paid exclusively from a debt service fund created pursuant.to this section. 
The net proceeds from the sale of lease purchase revenue bonds are appropriated to the author- 
ity for the purpose of acquiring by construction or purchase the buildings, land or infrastructure 
specified in the authorizing law; provided that, if authorized by law, the net. proceeds may also be 
used for debt service payments due before sufficient lease payments have been deposited into the 
applicable debt service fund. 

C. All lease purchase revenue Boitde iueied by the authority shall be obligations of the author- 
ity payable solely from the separate debt service fund created for those bonds. The bonds shall not 
create an obligation, debt or liability of the state, and no breach of any pledge, obligation or agree- 
ment of the authority shall impose a pecuniary liability or charge upon the general credit or taxing 
power of the state or any political subdivision of the state. 
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D. The authority may purchase lease purchase revenue bonds with money in the public project 
revolving fund pursuant to the provisions of Section 6-21-6 NMSA 1978. 

EK. A debt service fund:shall be created in the authority for each venvebnar-tn issuance of lease 
purchase’revenue bonds.! Hach fund shall consist of transfers to the fund, legislative appropria- 
tions, lease payments made by the facilities management: division of the general services depart- 
ment or other lessee pursuant to the authorized lease purchase agreement and money earned 
from investment of the fund. Balances remaining in a fund at the end of a fiscal year shall not 
revert. Money in each fund is appropriated to the authority for: 

»(1) the payment of principal, interest, premiums and expenses on the specific lease pur- 
times revenue bonds that are issued pursuant to the bond authorization; and | 

(2) if authorized by law, required maintenance and repairs of the building, land or infra- 
structure if the authority determines that money in the fund is sufficient to meet the require- 
ments of Paragraph (1) of this subsection plus any required reserve. 

F.. Upon the certification of the. authority:that all debt service on a specific issuance of lease 
purchase revenue bonds has been paid in full, any remaining balance of the debt service fund cre- 
ated for those bonds shall:be transferred to the general fund. 

G. The authority may enter into an agreement with the facilities braaneriuars Harari of the 
general services department or other agency specified by law for the lease purchase of the building 
acquired with the lease purchase revenue bond proceeds. The agreement shall provide.the lessee 
with an option to purchase for a price that is reduced according to: the lease payments made and 
shall also provide that:. 

. (1) there is no legal obligation. for the state to continue the leat from’ year to year or to 
purchase the building; 

(2) the lease shall be terminated if sufficient appropriations are not available to meet the 
current lease payments; 

(3) if authorized by the Teealedaines the lease mene include a maintenance component 
that may escalate annually and, over the length of the agreement, sid pina the amount that 
will be needed for the maintenance and repair of the building; and 

(4) if the lessee is the facilities management division of the selisial services depart- 
ment or an agency under the jurisdiction of the facilities management division, the title to the 
building shall be issued in the name of the facilities management division if the building is 
purchased. 

H.. The provisions of this beidsing: apply to state Piste specifically authorized by las to be 
acquired pursuant to this section through lease purchase agreements with the authority. Nothing 
in this section limits or otherwise affects the power, that the authority has under other laws to 
incur debt, acquire and.dispose of property or enter into, agreements. 


History: 1978 Comp., § 6-21-6.14, as enacted by division; and in Subsection EH, in the second sentence, in 
Laws 2009, ch, 145, § 2; 2013, ch. 115, § 1. Subsection G, in the introductory paragraph, in the first 

The 2013 amendment, effective June 14, 2013, sentence, and in Paragraph (4) of Subsection G, deleted 
changed the name of the property control division of the “property control" and added “facilities management" be- 
general services department to the facilities management fore "division". 


6-21-6.15. New Mexico finance authority revenue bonds; authorized; 
university of New Mexico hospital and university of New 
_ Mexico health sciences center. 


A. The New Mexico finance authority may issue and sell revenue bonds in compliance with the 
New Mexico Finance Authority Act for a term not exceeding twenty years in an amount not ex- 
ceeding eighty-two million dollars ($82,000,000) for the purpose of designing, constructing, equip- 
ping and furnishing additions and improvements to the university of New Mexico hospital and the 
comprehensive cancer center at the university of New Mexico health sciences center. 

B. The New Mexico finance authority may issue and sell additional revenue bonds in compli- 
ance with the New Mexico Finance Authority Act for a term not exceeding twenty years in an 
amount not exceeding fifteen million dollars ($15,000,000) for the purpose of supplementing the 
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proceeds of the bonds issued pursuant’to Subsection A of this section to design, construct, equip 
and furnish additions and improvements to the university of New Mexico hospital and the com- 
prehensive cancer center at the university of New Mexico health sciences center. 

C. The New Mexico finance authority may issue and sell revenue bonds authorized by this 
section when the vice president for health sciences of the university of New Mexico certifies the 
need for issuance of the bonds. The net proceeds from the sale of the bonds are appropriated to the 
health sciences center of the university of New Mexico for the purposes described in Subsections 
A and B of this section. 

D. The cigarette tax proceeds distributed to the New Mexico finance authority pursuant 
to Subsection B of Section 7-1-6.11 NMSA 1978 shall be pledged irrevocably for the payment 
of the principal, interest, premiums and related expenses on the bonds and for payment of 
the expenses incurred by the authority pviag to the issuance, sale and administration of the 
bonds, 

E. The cigarette tax proceeds distributed to ‘the New Mexico finance authority pursuant to 
Subsection B of Section 7-1-6.11 NMSA ‘1978 shall be deposited each month in.a separate fund or 
account of the authority. Money in the separate fund or account in excess of the monthly amount 
necessary for immediate payment or designation for payment of principal and interest due on the 
bonds is appropriated to the university of New Mexico health sciences center for the programs and 
operations of its comprehensive cancer center and shall be transferred each month to:the univer- 
sity of New Mexico health sciences center for:the comprehensive cancer center. ' 

F. Upon payment of all principal, interest and other expenses or obligations related to the 
bonds, the New Mexico finance authority shall certify to the secretary of taxation and revenue 
that all obligations for the bonds issued pursuant to this section have been fully discharged and 
shall direct the secretary of taxation and revenue and the state treasurer to cease distribut- 
ing cigarette tax propeeces to the authority pursuant to Subsection B of Section 7-1-6.11 pees 
1978. 

G.. Any law Guthondainge the imposition, collection or distribution of the cigarette tax or that af- 
fects the cigarette tax shall not be amended, repealed or otherwise directly or indirectly modified 
so as to impair or reduce debt service coverage for any outstanding revenue bonds that may be se- 
cured by a pledge of those cigarette tax revenues, unless the revenue bonds have been discharged 
in full or provisions have been made for a full discharge. 

H. The New Mexico finance authority may additionally secure the revenue bonds issued pur- 
suant to this section by a pledge of money in the public project revolving fund with a lien priority 
on the money in the public project revolving fund as determined by the authority. 

I, The New Mexico finance authority may purchase revenue bonds issued pursuant to this sec- 
tion with money in the public project revolving fund pursuant to the provisions of Section 6-21-6 
NMSA 1978. 


History: Laws 2021, ch. 72, § 3. IV, § 23, was effective June 18, 2021, 90 days after ad- 
Effective dates. — Laws 2021, ch. 72 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


6-21-6.16. Charter school facility loans; charter school facility revolving 
fund; created; reports. 


A. The New Mexico finance authority may receive and review applications for charter school 
facility loans pursuant to this section. The authority shall adopt rules to govern the application 
procedures and requirements for disbursing charter school facility loans and for determining the 
eligibility of charter schools for loans. The authority may make loans to a charter school for the 
purchase, construction, expansion or renovation of facilities or to pay off lease-purchase agree- 
ments; provided that an application shall include: 

(1) evidence that any lease-purchase agreements are in accordance with the Public School 
Lease Purchase Act [Chapter 22, Article 26A NMSA 1978]; 
(2) evidence that a charter school's charter has been renewed at least once; and 
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(3) areview of the last.two audits of the charter school. 

B. The authority may consult with the applicant's authorizer in evaluating applications; pro- 
vided that a final determination shall be made solely by the authority. 

C. Receipts from the repayment of principal or interest accrued on the charter school facility 
loans made and other fees or charges paid to the New Mexico finance authority in connection with 
charter school facility loans shall be deposited in the charter school facility revolving fund. 

D. The "charter school facility revolving fund" is created within the New Mexico finance au- 
thority. The fund consists of appropriations, gifts, grants, donations and money otherwise accru- 
ing to the fund. The fund shall be administered by the authority as a separate account and may 
consist of such subaccounts as the authority deems necessary to carry out the purposes of the 
fund. The authority may establish procedures for administering the fund in accordance with the 
provisions of this section. Balances in the fund at the end of a fiscal year shall not revert to any 
other fund. 

E. Money in the charter school facility revolving fund is appropriated to the New Mexico fi- 
nance authority to make charter school facility loans and to pay the reasonably necessary ad- 
ministrative and other costs incurred by the authority in evaluating, processing, originating and 
servicing loans. 

F. Money in the charter school facility revolving fund that is not needed for immediate dis- 
bursement, including money held in reserve, may be deposited or invested in the same manner as 
other funds administered by the New Mexico finance authority. 

G. Prior to December 1, 2023 and each December 1 thereafter, the New Mexico finance author- 
ity shall submit a report to the New Mexico finance authority oversight committee. The report 
shall provide details regarding any loans made pursuant to this section. 

H. The New Mexico finance authority may exercise any power provided to the authority in the 
New Mexico Finance Authority Act to assist in the administration of this section; provided that 
the power is consistent with the provisions of that act. 


History: Laws 2022, ch. 19, § 1. Effective dates. — Laws 2022, ch. 19 contained no ef- 


Compiler's notes. — Laws 2022, ch. 19, § 1 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the New Mexico Finance Authority Act, IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
but was compiled there for the convenience of the user. ment of the legislature. 


6-21-7. Public project finance program; duties of authority. 


The authority has the following duties: 

A. to develop and administer a program to assist qualified entities individually or jointly in 
financing public projects; . 

B, to establish a process and procedures for review and assessment of public project needs in 
the state and report to the New Mexico finance authority oversight committee, the legislature and 
the governor the authority's public project financing and repayment agreement recommendations; 
and 

C. to cooperate with and exchange services and information with any federal, state or local 
governmental agency. 


History: Laws 1992, ch, 61, § 7. 


6-21-8. Public project finance program; loans; purchase or sale of 
securities. 


To implement a program to assist qualified entities in financing public projects, the authority 
has the powers specified in this section; provided that the authority shall take no action concern- 
ing a project financed with money in the public project revolving fund unless the project is spe- 
cifically authorized by law or authorized pursuant to other provisions of the New Mexico Finance 
Authority Act. The authority may: © 
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A. make loans to qualified entities that establish one!or more a sources of revenue to 
repay the loan from the authority; 

B. make, enter into and enforce all contracts nécessariy) convenient or ve ean fie the pur- 
poses of the authority or pertaining to: 

(1) aloan to a qualified entity; 

(2) a grant to a qualified entity from money available to the authority deesipb money in ihe 
public project revolving fund; ' 

(8) a purchase or sale of securities individually or ona mriphert basics or 

. (4) »the performance of its duties. and execution ofits powers under the New Mexico Fie 
nance Authority Act; 

C. purchase or hold securities at prices andi in a manner the backucichiin considers adiidabla: 
giving due consideration to the financial capability of the qualified entity, and sell securities 
acquired or held by it at prices without relation to cost and in a manner the ood cise poral os 
advisable; 

D. prescribe the form of application or procedure Jeinwitied of: a ejnslifiarl entity for a ate or 
purchase of its securities, fix the terms and conditions of the loan or purchase and enter into agree- 
ments with qualified entities with respect to loans or purchases; 

E. charge for its costs and services in review or consideration of a proposed loan to. a qualified 
entity or purchase by the authority of mevpust whether or not the loan is made or the securities 
purchased; i) . 

F. fix and establish terms and provisions with respect) to: 

(1) a purchase of securities by the authority, including date and maturities of the securi- 
ties; 
(2) redemption or payment before maturity; and 
(8) any other matters that in connection with the purchase are necessary, desirable or aid 
visable in the judgment of the authority; 

G. to the extent permitted under its contracts with the hilders of hénds of the shihorittd con- 
sent to modification of the rate of interest, time and payment of installment of principal or inter- 
est, security or any other term of a bond, contract or agreement of any kind to which the authority 
is a party; 

H. inconnection with the purchase of any securities, consider the ability of the qualified entity 
to secure financing from other sources and the costs of that financing and the particular public 
- project or purpose to be financed or refinanced with the proceeds of the securities to be purchased 
by the authority; 

I. acquire fee simple, leasehold, mortgagor's or mortgagee's interests in real and personal prop- 
erty and to sell, mortgage, convey or lease that property for authority purposes; and 

J. in the event of default by a qualified entity, enforce its rights by suit « or mandamus or may 
use all other available remedies under state law. 


History: Laws 1992, ch. 61, § 8; 2000, ch. 80, § 4; 
2001, ch. 294, § 4; 2003, ch. 325, § 2. 

The 2003. amendment, effective June 20, 20038,-substi- 
tuted "has the powers specified in this section; provided 
that the authority shall take no action concerning a proj- 
ect financed with money in the public project revolving 
fund unless the project is specifically authorized by law 
or authorized pursuant to other provisions of the New 
Mexico Finance Authority Act. The authority" for "sub- 
ject to specific authorization by law for projects, financed 
with money in the public project revolving fund" following 


"financing public projects, the authority" in the first para- 
graph of the section. 

The 2001 amendment, effective April 5, 2001, in Sub- 
parte! I, substituted "fee simple" for "and hold title to 

n , "mortgagor's or mortgagee's interests" for "interest", 
pdaed 'mortgage", and substituted "authority purposes" 
for "the purpose of satisfying a default or enforcing the 
provisions of a loan agreement". 

The 2000 amendment, effective March 7, 2000, added 
"from money available to the authority except money, in the 
public project revolving fund" at the end of Subsection B(2). 


6-21-9. Public project rte oe powers of qualified entities. | 


A qualified oper may: 


A. obligate itself to pay to the authority at periodic intervals a sum sufficient, to pay all or part 


of debt service or other obligation, including fees and other charges imposed by the authority with 
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respect to bonds issued by the authority to fund a public project, and to make such tice pom to the 
authority for deposit in the fund or account designated by the authority; 

B. fulfill any obligation to pay the authority by the issuance of bonds in exeondutice with the 
laws authorizing such issuance by the qualified entity; provided that notwithstanding the provi- 
sions of any law to the contrary, such bonds may be sold at private sale to the viens at the price 
and upon the terms and conditions the qualified entity shall determine; 

C. levy, collect and pay to the authority and obligate itself to continue to fet, collect and pay 
to the authority the proceeds from one or more sources of funds or revenues, including but not 
limited to charges, licenses, permits, taxes, user or other fees, special assessments or other funds 
or revenue available to the qualified entity, in accordance with the laws authorizing imposition or 
levy thereof by the qualified entity; 

D. undertake and obligate itself to pay its contractual obligation to the authority solely from 
the proceeds from any of the sources specified in Subsection C of this section or, in accordance with 
the laws authorizing issuance of bonds by a qualified entity, impose upon itself a general obliga- 
tion to impose a property tax to pay bonds held by the authority which may be additionally se- 
cured by a pledge of any of the sources specified in Subsection C of this seetion; provided, however, 
that any general obligation involving property tax revenues is subject to applicable constitutional 
debt requirements; 

E. lease buildings, facilities and other real and personal property from the authority; and 

F. enter into agreements, perform acts and delegate functions and duties that the qualified 
entity determines are necessary or desirable to enable the authority to assist the qualified entity 
in financing a public project. 


History: Laws 1992, ch. 61, § 9; 2001, ch, 294, § 5. The 2001 amendment, effective April 5, 2001, added 
Subsection E and redesignated the subsequent subsec- 
tion. 


6-21-10. Purchases in name of authority; documentation. 


A. All tangible and intangible property, real and personal property and securities purchased, 
held or owned at any time by the authority shall at all times be purchased and held in the name of 
the authority or may be mortgaged, assigned or otherwise encumbered as security for the repay- 
ment of bonds issued by the authority. 

B..-All securities purchased at any time by the authority, upon delivery to the authority, shall 
be accompanied by all documentation required by the authority and shall include an approving 
opinion of recognized bond counsel and certification and guarantee of signatures and disclosure of 
any pending litigation. 


History: Laws 1992, ch. 61, § 10; 2001, ch. 294, § 6; the validity or issuance of such securities" and added "and 


2010, ch. 16, § 1. disclosure of any pending litigation", _ 

The 2010 amendment, effective May 19, 2010, in The 2001 amendment, effective April 5, 2001, in Sub- 
Subsection B, after "certification and guarantee of signa- section A, added "tangible and intangible property, real 
tures", deleted "and certification as to no litigation pend- — and personal property and" near the beginning of the 
ing as of the date of delivery of the securities challenging subsection, and the language beginning "or may be mort- 


gaged" to the end of the subsection. 


6-21-1 7 | Bonds of the authority; use; security. 


A. The authority may issue and sell bonds in principal amounts it considers necessary to pro- 
vide sufficient money for any purpose of the New Mexico Finance Authority Act, including: 
(1). purchase of securities; 
(2) making loans through the purchase of securities; 
(8) making grants for public projects from money available to the authority except money 
in the public project revolving fund; 
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(4). the acquisition,:construction or linjngvemant of public projects, including real and mens 
sonal property; 

(5) the payment, funding or refunding of the principal of or interest or focteto titi premi- 
ums.on bonds issued by the pei: whether the bonds or interest to he paid, funded or refunded 
have or have not become due; 

(6) the establishment:or increase oft reserves or Meinkave funds to secure or to _ pay veins 
premium, if any, or interest on bonds; and: ‘+ 

(7). all other costs or expenses of the authority iaciieae to and necessary or r convenient to 
carry out its corporate purposes and powers. 

B. Except as otherwise provided in the New Mexico Bindithe Authority Act, all bonds: or 
other obligations issued by the authority shall be obligations of the authority payable solely 
from the revenues, income, fees, charges or funds of the authority that may, pursuant to the 
provisions of the New Mexico Finance Authority Act, be.pledged to the payment of such obliga- 
tions, and. the bonds or other. obligations shall not create an obligation, debt or liability of the 
state. No breach of any pledge, obligation or agreement of the authority shall impose a pecuni- 
ary liability or a charge,upon the general credit or taxing power of the state or any polities) 
subdivision of the state. 

C. As security for the payment of the principal, interest or premium, if any, on bonds jcmuatl by 
the authority, the authority is authorized:to pledge, transfer and assign: 

(1) any obligation that is payable to the authority, including rents and cea payments ow- 
ing to the authority in connection with the leasing of real or personal property; 

(2) the security for the qualified entity's obligations; 

(3) money in the public project revolving fund or a subaccount of that fund antlers to Hig 
provisions of Subsection C of Section 6-21-6 NMSA 1978; 

(4) any grant, subsidy or contribution from the United States or a, of its agencies or in- 
strumentalities; or 

(5) any income, revenues, funds or other money of the authority from any other source au- 
thorized for such pledge, transfer or assignment other than from the public project revolving fund 
under the New Mexico Finance Authority Act. 


History: Laws 1992, ch. 61, § 11; 2000, ch. 80, § 5; 
2001, ch. 294, § 7. 


The 2001 amendment, effective ‘April 5, 2001, in Sub- 


"on 


section A(4), added "acquisition", "or improvement" and 
"including real and personal property"; in Subsection C(1), 
deleted "of a qualified entity" and added the language 


beginning "including rents and lease payee! to the 
end of the paragraph. 

The 2000 amendment, effective March he 2000, added 
"from money available to the authority fund except money 
in the public project revolving fund" at the end of Subsec- 
tion A(3) and updated the internal reference in Subsection 


C(3), 


6-21-12. Bonds; authorization for issuance; terms and conditions. 


A. Bonds of the authority shall be authorized hy resolution of the authority and may. be 
issued in one or more series. The bonds shall bear the dates, be in the form, be issued in the 
denominations, have terms and maturities, bear interest at rates and be payable and evidenced 
in the manner and times as the resolution ‘of the authority or the trust agreement securing the 
bonds provides. The bonds may be redeemed with or without premiums prior to maturity, may be 
ranked or assigned priority status and may contain Pea ak not inconsistent with this subsec- 
tion. 

B. The bonds issued by the authority may be sold at any time at reais or eats sale at prices 
agreed upon by the authority. 

C. Bonds may be issued pursuant to the New Mcéied Finance ratbaeine At without obtaining 
the consent of any agency of the state and without any other a cesta or condition other than 
the proceedings or conditions specified in that act. 

D. The bonds issued by'the-authority are negotiable instruments for all purposes of the Uni- 
form Commercial Code [Chapter 55 NMSA 1978], subject only to'the provisions of the bonds for 
registrations, 
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EK. Any resolution for the issuance of bonds shall provide that each bond:authorized shall recite 
that itis issued by the authority. The recital shall clearly state that the bonds are in full compli- 
ance with all of the provisions of the New Mexico Finance Authority Act. 


History: Laws 1992, ch. 61, § 12. 


6-21-13. Bonds secured by trust indenture. 


The bonds may be secured by a trust indenture between the authority and a corporate trustee 
which may be either a bank having trust powers or a trust company. The trtist indenture may 
contain reasonable provisions for protecting and enforcing the rights and remedies of bondhold- . 
ers, including covenants setting forth the duties of the authority in relation to the exercise of its 
powers and the custody, use and investment of the money. The authority may provide by the trust 
indenture for the payment of the proceeds of the bonds and the revenue to the trustee under the 
trust indenture or other depository for disbursement with such safeguards as the authority deter- 
mines are necessary. 


History: Laws 1992, ch. 61, § 13. 


6-21-14. Publication of notice; validation; limitation of action. 


A. After adoption of a resolution authorizing issuance of bonds, the authority shall publish no- 
tice of the adoption of the resolution once in a newspaper of general statewide circulation. 

B. After the passage of thirty days from the publication required by Subsection A of this sec- 
tion, any action attacking the validity of the proceedings had or taken by the authority preliminary 
to and in the authorization and issuance of the bonds described in the notice is perpetually barred. 


History: Laws 1992, ch. 61, § 14. 


6-21-15. Refunding bonds. 


The authority is authorized to issue its bonds for the purpose of refunding any bonds then out- 
standing, including the payment of any redemption premiums thereon and any interest accrued 
or to accrue to the date of redemption of the outstanding bonds. Until the proceeds of the bonds 
issued for the purpose of refunding outstanding bonds are applied to the purchase or retirement of 
the outstanding bonds or the redemption of the outstanding bonds, the proceeds may be placed in 
escrow and be invested and reinvested. The interest, income and profits, if any, earned or realized 
on any such investment may, in the discretion of the authority, also be applied to the payment of 
the outstanding bonds to be refunded by purchase, retirement or redemption, as the case may be. 
After the terms of the escrow have been fully satisfied and carried out, any balance of such pro- 
ceeds and interest, if any, earned or realized on the investments thereof may be returned to the 
authority for use by it in any lawful manner. All such bonds shall be issued and secured and shall 
be subject to the provisions of the New Mexico Finance Authority Act in the same manner and to 
the same extent as any other bonds issued pursuant to the New Mexico Finance Authority Act. 


History: Laws 1992, ch. 61, § 15. 


6-21-16. Bond anticipation notes. 


The authority is authorized to issue negotiable bond anticipation notes and may renew the same 
from time to time, but the maximum maturity of such notes, including renewals of such notes, 
shall not exceed ten years from the date of issue of the original notes. The notes shall be payable 
from any money of the authority available for them and not otherwise pledged from loans to or 
securities issued by a qualified entity or from the proceeds of sale of the bonds of the authority, the 
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state or a qualified entity in anticipation of which such notes were issued. The notes may be issued 
for any purpose of the authority. All such notes shall be issued and secured and shall be subject 
to the provisions of the New Mexico Finance Authority Act in the same manner and to the same 
extent as bonds issued pursuant to the New Mexico Finance Authority Act. 


History: Laws 1992, ch. 61, § 16; 1995, ch. 141, § 18. and inserted "the state or a qualified entity" in the second 
The 1995 amendment, effective April 5, 1995, inserted sentence. 
"from loans to or securities issued by a qualified entity" 


6-21-17.. Remedies of bondholders. 


Any holder of bonds issued pursuant to the New Mexico Finance Authority Act or a trustee un- 
der a trust indenture entered into pursuant to that act, except to the extent that his rights are 
restricted by any bond resolution or trust indenture. nathomzed pursuant to the bond resolution, 
may protect and enforce, by any suitable form of legal proceedings, any rights under the laws of this 
state or granted by the bond resolution or trust indenture authorized pursuant to the bond resolu- 
tion. Such rights include the right to compel the performance of all duties of the authority required 
by the New Mexico Finance Authority Act or the bond resolution and to enjoin unlawful activities. 


History: Laws 1992, ch. 61, § 17. 


6-21-18, Agreement of the state. 


The state does hereby pledge to and agree with the holders of any bonds or notes issued under 
the New Mexico Finance Authority Act that the state will not limit or alter the rights hereby 
vested in the authority to fulfill the terms of any agreements made with the holders thereof or in 
any way impair the rights and remedies of those holders until the bonds or notes together with the 
interest thereon, with interest on any unpaid installments of interest, and all costs and expenses 
in connection with any action or proceedings by or on behalf of those holders, are fully met and 
discharged. The authority is authorized to include this pledge and agreement of the state in any 
agreement with the ace of the bonds or notes. 


History: Laws 1992, ch. 61, § 18. 


6-21-19. Bonds; legal investments for public officers and fiduciaries. | 


The bonds issued under the authority of the New Mexico Finance Authority Act shall be legal 
investments in which all insurance companies, banks and savings and loan associations organized 
under the laws of the state, public officers and public bodies and all administrators, guardians, 
executors, trustees and other fiduciaries may properly and legally invest funds. 


History: Laws 1992, ch. 61, § 19. 


6-21-20. Tax exemption. 


A. Itis hereby determined that the creation of the authority is in all respects for the benefit of 
the people of the state, for the improvement of their health and welfare and for the promotion of 
proposed projects or facilities pursuant to the New Mexico Finance Authority Act, and that these 
purposes are public purposes and the authority will be performing an essential governmental 
function in the exercise of the powers conferred upon it by the New Mexico Finance Authority Act. 
The state covenants with the purchasers and all subsequent holders and transferees of bonds is- 
sued by the authority, in consideration of the acceptance of and payment for the bonds, that the 
bonds issued pursuant to that act and the income from the bonds shall at all.times be free from 
taxation by the state, except for estate or gift taxes and taxes on transfers. 
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B... The property, income and operations of the authority shall be si from taxation of every 
kind and SAS 


History: Laws 1992, ch. 61, §:20. 


6-21-21. Money of the authority; expenses; audit; annual report. 


A. All money of the authority, except as otherwise authorized or provided in the New Mexico 
Finance Authority Act or in a bond resolution, trust indenture or other instrument under which 
bonds are issued, shall be deposited as soon as practical in a separate account or accounts in banks 
or trust companies organized under the laws of this state. All deposits of money shall be secured, 
if required by the authority, in such a manner as the authority determines to be prudent. Banks or 
trust companies are authorized to give security for deposits of the authority. 

B. Subject to the provisions of any contract with sheets the authority shall prescribe a 
system of accounts. 

C.° Money held by the authority that is not needed for immediate disbursement, including 
any funds held in reserve, may be deposited with the state treasurer for short-term investment 
pursuant to Section 6-10-10.1 NMSA 1978 or may be invested in direct and general obligations 
of or obligations fully and unconditionally guaranteed by the United States, obligations issued 
by agencies of the United States, obligations of this state or any political subdivision of the 
state, interest-bearing time deposits, commercial paper issued by corporations organized and 
operating within the United States and rated "prime" quality by a national rating service, other 
investments permitted by Section 6-10-10 NMSA 1978 or as otherwise provided by the trust 
indenture or bond resolution, if the funds are pledged for or secure payment of bonds issued by 
the authority. 

D. The authority shall have an audit of its books and accounts made at least once each year by 
the state auditor or by a certified public accounting firm whose proposal has been reviewed and 
approved by the state auditor. The cost of the audit shall be an expense of the authority. Copies of 
the audit shall be submitted to the governor and the New Mexico finance authority oversight com- 
mittee and made available to the public. 

E. The authority shall submit a report of its activities to the governor and to the legislature not 
later than December 1 of each year. Each report shall set forth a complete operating and financial 
statement covering its operations for that year. 


History: Laws 1992, ch. 61, § 21; 1995, ch. 141, § 19; The 1995 amendment, effective April 5, 1995, inserted 
1996, ch. 28, § 2. "interest-bearing time deposits, commercial paper is- 
_ The 1996 amendment, effective March 4, 1996, sub- sued by corporations organized and operating within the 
stituted "other investments permitted by Section 6-10-10 | United States and rated 'prime' quality by a national rat- 
NMSA 1978" for "prime bankers' acceptances issued by ing service, prime bankers' acceptances issued by money 
money center" in Subsection C. center" in Subsection C. 


6-21-22. Corporate existence. 


The authority and its corporate existence shall continue until terminated by law, provided that 
no such law shall take effect so long as the authority has bonds or other obligations outstanding, 
unless adequate provision has been made for the payment of such obligations. Upon termination 
of the existence of the authority, all its rights and properties in excess of its obligations shall pass 
to and be vested in the state. 


History: Laws 1992, ch. 61, § 22. 


6-21-23. Prohibited actions. 


The authority shall not: 
A. lend money or make a grant other than to a qualified entity; 
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B. purchase securities other than from a qualified entity or other than for investment as oe 
vided in the New Mexico Finance Authority Act; 

C. lease a public project to any entity other than a qualified entity; except that the suite 
ity may lease a public project to any entity following termination of a lease of the public:project 
to a qualified entity if leasing the public project to an entity other than a qualified entity is 
necessary to avoid forfeiture or impairment of the public project or a default on bonds whose 
payment is secured, in whole or in part, by the public project or by lease rentals from the public 
project; 

D. deal in securities within the meaning of or subject to any. securities ips securities: exchange 
law or securities dealers.law of the United States or. of the state or of any other state or jurisdic- 
tion, domestic or foreign; except.as authorized in. the New Mexico Finance Authority Act; 

E. issue bills of credit or accept deposits of money for time on demand deposit or administer 
trusts or engage in any form or manner, or.in the conduct of, any private or commercial banking 
business, or act as a savings bank or savings and loan association or any other kind of financial 
institution except as authorized in the New Mexico Finance Authority Act; 

F. engage in any form of private or commercial banking business except as authorized i in the 
New Mexico Finance Authority Act; 

G. lend money, issue bonds, including public-private partnership project bonds, or make. a 
grant for the promotion of gaming or a gaming enterprise or for development of infrastructure for 
a gaming facility; or 

H. after December 31, 2005, except i in case of an emergency, cream an aonlration for financial 
assistance from a municipality, county or other covered entity for a water or wastewater project 
unless itis submitted. with a water conservation plan or a water conservation plan is on file with 
the state engineer in accordance with the provisions of Section 3 [72-14-3.2 NMSA 1978] of this 
2008 act. 


History: Laws 1992, ch. 61, § 23; 1995, ch. 141, § 20; The 1996 amendment, effective March 5, 1996, added 


1996, ch. 75, § 2; 2001, ch, 294, § 8; 2003, ch. 138, § 4. Subsection G and made a stylistic change. 
The 2003 ‘@rnendmient effective June 20, 2008, added The 1995 amendment, effective April 5, 1995, inserted 
Subsection H, "except as authorized in the New Mexico Finance Author- 
The 2001 urlericlsacets effective April 5, 2001, added ity Act" in Subsections E and F. 


the exception to Subsection C. 


6-21-24, Conflicts of interest; penalty. 


A... Ifany member, officer or employee of the authority has an interest, either direct or indirect, 
in any contract to which the authority is or is to be a party, such interest shall be disclosed to'the 
authority in writing and shall be set forth in the minutes of the authority. The member, officer or 
employee having such interest shall not participate in any action by the anthony with respect to 
such contract. 

B. Any person who has a conflict of interest as defined i in this section and participates in any 
transaction involving such conflict of interest or fails to notify the authority of such conflict is 
guilty of amisdemeanor and upon conviction shall be sentenced to imprisonment in the county jail 
for a definite term of less than one year or.to the payment of a fine of not more than one thousand 
dollars ($1,000), or to both. | 


History: Laws 1992, ch. 61,.§ 24. 


6-21-25. Limitation of liability. 

‘Neither any member of the authority nor any person acting in its behalf, while acting within 
the scope of his authority, shall be subject to any personal liability for any action taken or omitted 
within that scope of authority. 


History: Laws 1992, ch. 61, § 25. 
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6-21-26. Court proceedings; preference; venue. 


Any action or proceeding to which the authority or the people of the state may be a party in 
which any question arises as to the validity of the New Mexico Finance Authority Act or project or 
transaction undertaken by the authority pursuant to that act shall be preferred over all other civil 
cases in all courts of the state and shall be heard and determined in preference to all other civil 
business pending therein irrespective of position on the calendar. The same preference shall be 
granted upon application of counsel to the authority in any action or proceeding seeking a judicial 
declaration of the validity of the New Mexico Finance Authority Act or any project or transaction 
undertaken by the authority pursuant to that act. The venue of any such action or proceeding or 
any other action or proceeding against the authority shall be in the county in which the principal 
office of the authority is located. : 


History: Laws 1992, ch. 61, § 26; 2001, ch. 294, § 9. judicial declaration of" for "questioning"; substituted "or 


The 2001 amendment, effective April 5, 2001, added any project or transaction undertaken by the authority 
"or project or transaction undertaken by the authority pursuant to that act" for "in which he may be allowed to 
pursuant to that act" after the first occurrence of "New - intervene" after the second occurrence of "New Mexico Fi- 


Mexico Finance Authority Act"; substituted "seeking a nance Authority Act". 


6-21-27. Cumulative authority. 


The New Mexico Finance Authority Act shall be deemed to provide an additional and alterna- 
tive method for the doing of things authorized thereby and shall be regarded as supplemental and 
additional to powers conferred by other laws and shall not be regarded as in derogation of any 
powers now existing; provided that the issuance of bonds under the provisions of the New Mexico 
Finance Authority Act need not comply with the requirements of any other law applicable to the 
issuance of bonds. 


History: Laws 1992, ch. 61, § 27. 


6-21-28. Liberal interpretation. 


The New Mexico Finance Authority Act, being necessary for the welfare of the state and its in- 
habitants, shall be liberally construed to effect the purposes of that act. 


History: Laws 1992, ch. 61, § 28. 


6-21-29. Severability. 


If any part or application of the New Mexico Finance Authority Act is held invalid, the remain- 
der or its application to other situations shall not be affected. 


History: Laws 1992, ch. 61, § 29. 


6-21-30. New Mexico finance authority oversight committee. 


There is created a joint interim legislative committee that shall be known as the "New Mexico 
finance authority oversight committee". The legislative council shall determine the membership of 
the committee and shall appoint the members and designate the chairman and the vice chairman 
in accordance with legislative council policies. The staff for the committee shall be provided by the 
legislative council service. 


History: Laws 1992, ch. 61, § 30. Cross references. — For powers and duties of the New 
Mexico finance authority oversight committee over the 
__ border authority, see 58-27-26 NMSA 1978. 


225 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-21-31 PUBLIC FINANCES 6-21A-3 


6-21-31. Powers and duties. ©. & ity 


The New Mexico finance authority oversight:committee shall: 

A. monitor and oversee the operation of the New Mexico finance authority; 

B. meet on a regular basis to receive and review reports from the authority on implementation 
of the provisions of the New Mexico Finance Authority Act and to review and approve regulations 
proposed for adoption pursuant to that act; 

C. monitor and provide assistance and advice on the public project fipancite program #1 the 
New Mexico finance authority; * 

D. oversee and,monitor state and. local government capital planning and feeraa and take 
testimony from state and local officials on state and local capital needs; 

E. provide advice and assistance to the New Mexico finance authority and cooperate with the 
executive branch of state government and local poveEnments on Dang, ekDE priorities for 
and financing of state and local capital projects; 

F. undertake an ongoing examination of the statutes, constitutional provisions, regulations 
and court decisions governing state and local government,capital financing in New Mexico; and _. 

G. report its findings and recommendations, including recommended legislation or necessary 
changes, to the governor and to each session of the legislature. The report and proposed legislation 
shall be made available on or before December 15 each year. 


History: Laws 1992, ch. 61, § 81. 


ARTICLE 21A 

Drinking Water State Revolving Loan Fund 
Sec. Sec. 
6-21A-1. Short title. 6-21A-7. Department duties; powers. 
6-21A-2. Purpose. 6-21A-8. Authority duties; powers. 
6-21A-3. Definitions. 6-21A-9. Agreement of the state not to limit or alter 
6-21A-4, Fund created; administration. rights of obligees. 
6-21A-5. Loan program; administration. 6-21A-10. County or municipal authority regarding the 
6-21A-6 


. Financial assistance; criteria. environment. 


6-21A-1. Short title. 


Sections 1 through 9 [6-21A-1 through 6-21A-9 NMSA 1978] of this act may be cited as the 
"Drinking Water State Revolving Loan Fund Act". 


History: Laws 1997, ch. 144, § 1. For compliance with a Safe Drinking Tae Act, 
Cross references, — For state supplemental land and see 74-1-12 NMSA 1978, 9 © G 
water conservation fund, see 16-1-2 NMSA 1978. 


6-21A-2. Purpose. 


The purpose of the Drinking Water State Revolving Loan Fund Act is to provide local authorities 
in New Mexico with low-cost financial assistance in the construction and rehabilitation of neces- 
sary drinking water facilities through the creation of a self-sustaining revolving loan program so 
as to improve and protect. drinking water quality and public health. 


History: Laws 1997, ch. 144, § 2. 


6- 214-3. Definitions. 


As used in the Drinking Water State Revolving Loan Fund Act: 
A. "authority" means the New Mexico finance authority; 
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B. "department" means the department of environment; 

C. "drinking water facility construction project" means the acquisition, design, construction, 
improvement, expansion, repair or rehabilitation of all or:part of any structure, facility or equip- 
ment necessary for a drinking water system or water supply system; 

D.. "drinking water supply facility":means any structure, facility or ot ompaeriioe necessary for a 
drinking water system or water supply system; 

EK. "financial assistance" means loans, the jorchatec or refinancing of debt obligation of a local 
authority at an interest rate that is less than or equal to the market interest rate invany case in 
which a debt obligation is incurred after July 1, 1993, toate emia bond insurance or security 
for revenue bonds issued by the authority; 7 

F. "fund" means the drinking water state revolving lost faired 

G./ "local authority" means any municipality, county, incorporated county, sapliitetbieny district, wa- 
ter and sanitation district or any similar district, public or private water cooperative or association 
or any similar organization, public or private community water system or nonprofit noncommunity 
water system or any other agency created pursuant to a joint powers agreement acting on behalf of 
any entity listed in this subsection with a publicly owned drinking water system or water supply 
system that qualifies as a community water system or nonprofit noncommunity system as defined by 
the Safe Drinking Water Act. "Local authority" does not include systems owned by federal agencies; 

H. "operate and maintain" means to perform all necessary activities, including the replacement 
of equipment or appurtenances, to assure the dependable and economical function of a drinking 
water facility in accordance with its intended purpose; and 

I, -"Safe Drinking Water Act" means the federal Safe Dridlsings waver Act as athenidedhs in-1996 
and its subsequent amendments or successor provisions, |; 5 


History: Laws 1997, ch. 144, § 3; 2001, ch. 116, § 1. C; in Subsection G, inserted "public or private" preceding 


Cross references, — For the federal Safe Drinking "water cooperative’ and inserted “public or private com- 
Water Act, see 42 U.S.C.S. 300f et seq. munity water system. or nopprodt noncommunity water 
The 2001 amendment, effective April 2, 2001, sub- system", 


stituted "system" for "systems" at the end of Subsection ss 


6-21A-4. Fund created; administration. 


A. There is created in the authority a revolving loan fund to be known as the "drinking wa- 
ter state revolving loan fund", which shall be administered by the authority. The authority is 
authorized to establish procedures required to administer the fund in accordance with the Safe 
Drinking Water Act and state laws. The authority and the department shall, whenever possible, 
coordinate application procedures and funding cycles with the New Mexico Community Assistance 
Act [11-6-1 NMSA 1978]. 

B. The following shall be deposited directly in the fund: 

(1) grants from the federal government or its agencies allotted to the state for capitaliza- 
tion of the fund; 

(2) funds as ‘appropriated by the legislature to implement the provisions of the Drinking 
Water State Revolving Loan Fund Act or to provide state matching funds that are required by the 
terms of any federal grant under the Safe Drinking Water Act; 

(3) loan principal, interest and penalty payments if required by the terms of any federal 
grant under the Safe Drinking Water Act; 

(4) any other public or private money dedicated to the fund; and 

(5) revenue transferred from other state revolving funds. 

C. Money in the fund is appropriated for expenditure by the authority in a manner consistent 
with the terms and conditions of the federal capitalization grants and the Safe Drinking Water Act 
and may be used: 

(1) to provide loans for the construction or rehabilitation of drinking water facilities; 

(2) to buy or refinance the debt obligation of a local authority at an interest rate that is 
less than or-equal to the market interest rate in any case in which a debt obligation is incurred 
after July 1, 1993; 
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(8) to guarantee or purchase insurance for: saggienr of local authorities to improve credit 
market access or reduce interest rates; 
(4) » to provide loan guarantees for similar revolving funds established by local avitheritiegs and 
(5) to provide a source of revenue or security for the repayment of principal and interest 
on bonds issued by the authority if the proceeds of the bonds are deposited in the fund or if the pro- 
ceeds of the bonds are used to make loans to local authorities to the extent provided in the terms 
of the federal grant. 

-D. If needed to cover aclihlivi at Abi HSE expenses, pursuant to procedures established by the au- 
thority, the authority may impose and collect a fee from each local authority that receives financial 
assistance from the fund, which fee shall be used solely for the costs of administering the bare and 
which fee shall be kept outside the fund. 

‘E.. Money not currently needed for the operation of the fund or otherwise dedicated may be in- 
vested pursuant to the New Mexico Finance Authority Act [Chapter 6, Article 21 NMSA 1978] and 
all interest earned on such investments shall be credited to the fund. Money remaining in the fund at 
the end of the fiscal year shall not revert to the general fund but shall accrue to the credit of the fund. 

F, The authority shall maintain full authority for the operation of the fund in accordance with 
applicable federal and state law, including, in cooperation with the department, ensuring the loan 
recipients are on the state priority list or otherwise satisfy the Safe Drinking Water Act require- 
ments. 

G. The authority shall establish fiscal contepil and accounting procedures that are sufficient 
to assure proper accounting for fund payments, disbursements and balances and shall provide, in 
cooperation with the department, a biannual report and an annual independent audit on the fund 
to the governor and to the United States environmental protection agency as required by the Safe 
Drinking Water Act. 


History: Laws 1997, ch. 144, § 4; 2001, ch. 116, § 2. 

Cross references. — For the federal Safe Drinking 
Water Act, see 42 U.S.C.S. 300f et seq. 

Appropriations. — Laws 2014, ch. 52, § 1, effective 
July 1, 2014, appropriated two million dollars ($2,000,000) 
from the public project revolving fund to the local govern- 
ment planning fund administered by the New Mexico fi- 
nance authority for expenditure in fiscal year 2015 and 
subsequent fiscal years to make grants to qualified enti- 
ties to evaluate and estimate the costs of implementing 


wastewater public projects or to develop water conserva- 
tion plans, long-term master plans, economic development 
plans or energy audits and to pay the administrative costs 
of the local government planning program. Any unex- 
pended or unencumbered balance remaining at the end of 
a fiscal year shall not revert to the public project revolving 
fund. 
The 2001 amendment, suntan April 2, 2001, deleted 
"if combined with a new project" following "local author- 
ity" in Subsection C(2). 


the most feasible alternatives for infrastructure, water or 


6-21A-5. Loan program; administration. 


A. The authority shall establish a program to provide financial assistance from the fund to 
local authorities, individually or jointly, for acquisition, construction or modification of drinking 
water facilities. The authority is authorized to enter into memoranda of understanding, contracts 
and other agreements to carry. out the provisions of the Drinking Water State Revolving Loan 
Fund Act, including but not limited to memoranda of understanding, contracts and agreements 
with federal agencies, the department, local authorities and other parties. 

B. The department shall adopt, by regulation, a system for the ranking of drinking water facil- 
ity construction projects requesting financial assistance and for the deyelopment of a priority list 
which will be part of the annual intended use plan, as required by the Safe Drinking Water Act. 

C. The department shall adopt regulations or internal procedures addressing the mechanism 
for the preparation of the annual intended use plan and the content of such plan and shall prepare 
such plan, with the assistance of the authority, as required by the Safe Drinking Water Act and 
the capitalization grant agreement. The department shall review all proposals for drinking wa- 
ter facility construction projects, including, but not limited to, project plans and specifications for 
compliance with the requirements of the Safe Drinking Water Act and the requirements of state 
laws and regulations governing the construction and operation of drinking water supply facilities. 
The department also shall determine whether a local authority has demonstrated adequate tech- 
nical and managerial capability to operate the drinking water supply facility for its useful life in 
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compliance with the requirements of the Safe Drinking Water Act and with the requirements of 
state laws and regulations governing the operation of drinking water supply facilities. 

D. The department and the authority shall enter into an agreement for the purpose of describing 
and allocating duties and responsibilities with respect to monitoring the construction of drinking 
water facility construction projects that have been provided financial assistance pursuant to the 
provisions of the Drinking Water State Revolving Loan Fund Act to ensure compliance with the re- 
quirements of the Safe Drinking Water Act and with the requirements of state laws and regulations 
governing construction and operation of drinking water supply facilities. 

E. The department shall adopt regulations or internal procedures establishing the criteria and 
method for the distribution of annual capitalization grant funds between the fund and the nonpro- 
ject activities (set-asides) allowed by the Safe Drinking Water Act and for the description in the 
intended use plan and annual report of the financial programmatic status of the nonproject activi- 
ties (set-asides) allowed by the Safe Drinking Water Act. 

FE. The authority, with the assistance of the department, shall establish procedures to identify 
affordability criteria for a disadvantaged community and to extend a program to assist such com- 
munities. 

G. The department shall set up separate accounts outside the fund to use for nonproject (set-asides) 
activities authorized under the Safe Drinking Water Act, Sections 1452(g) and 1452(k), and the author- 
ity shall set up a separate account outside the fund for administration of the fund. The department 
shall also provide the additional match for Safe Drinking Water Act, Section 1452(g)(2) activities. 

H. The department shall prepare and submit applications for capitalization grants to the 
United States environmental protection agency as required by the Safe Drinking Water Act. 


History: Laws 1997, ch. 144, § 5. Cross references. — For the federal Safe Drinking 
Water Act, see 42 U.S.C.S, 300f et seq. For Section 1452 of 
that act, see. 42 U.S.C.S. § 300j-12. 


6-21A-6. Financial assistance; criteria. 


A. Financial assistance shall be provided only to local authorities that: 

(1) meet the requirements for financial capability set by the authority to assure sufficient 
revenues to operate and maintain the drinking water facility for its useful life and to repay the 
financial assistance; 

(2) appear on the priority list for the fund, developed and maintained by the department, 
regardless of rank on such list; 

(3) are considered by the authority and the department ready to proceed with the project; 

(4) demonstrate adequate technical and managerial capability to operate the drinking wa- 
ter facility for its useful life; and 

(5) meet other requirements established by the authority and state laws, including, but 
not limited to, procurement, recordkeeping and accounting. 

B. Loans from the fund shall be made by the authority only to local authorities that establish 
one or more dedicated sources of revenue to repay the money received from the fund and to pro- 
vide for operation, maintenance and equipment replacement expenses of the drinking water facil- 
ity proposed for funding. 

C. The authority, with assistance from the department, shall establish procedures addressing 
methods to provide financial assistance to local authorities in accordance with the criteria set 
forth in the Safe Drinking Water Act, Section 1452(a)(3). 

D. Each loan made by the authority shall provide that repayment of the loan shall begin not 
later than one year after completion of construction of the drinking water facility for which the 
loan was made and shall be repaid in full no later than twenty years after completion of the con- 
struction, except in the case of a disadvantaged community in which case the authority may ex- 
tend the term of the loan, as long as the extended term: 

(1) terminates not later tabs the date that is thirty years after the date of project comple- 
tion; and 

(2) does not exceed the expected design life of the project. 
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E. Financial assistance may be made with an annual interest rate which is less than a market 
rate as determined by procedures established: by the authority and reported annually i in atisems in- 
tended use plan prepared by the department, with the assistance of the authority. | 

F. Financial assistance pursuant to the Drinking Water State Revolving Loan Fund Act obiinid 
not be given to a local authority, if the authority determines that the financial:-assistance is for a 
drinking water facility to be constructed in fulfillment or partial fulfillment of requirements’made 
of a subdivider under the provisions of the Land Subdivision:Act [47-5-1 to 47-5-8 NMSA a“ ‘ee or 
the New Mexico Subdivision Act [Chapter 47, Article 6 NMSA 1978]. 

G. Financial assistance may be made to local authorities that employ or:contract with | a regis- 
tered professional engineer to provide and be responsible for engineering services on the drinking 
water facility. Such services, if the authority determines such services are needed, may include, 
but are not limited to, an engineering report, facility plans, environmental pone re Fg 
tion contract documents, supervision of construction and start-up services. 

H. Financial assistance shall be made only for eligible items as described asi perpen: proce: 
dures ‘and as identified pursuant to the Safe Drinking Water Act. ae 


History: Laws 1997, ch. 144, § 6. Cross references. — For the federal Safe Drinking 
Water Act, see 42 US.C.S. 300f et seq. For Section 1452(a) 
(3) of that act, see 42 U.S.C.S. § 300)- 12(a)(3). 


6-21A-7. Department duties; powers. 


A. The department with the approval of the governor and as authorized in the intended use 
plan may transfer up to one-third of a wastewater facility construction loan fund capitalization 
grant to the drinking water state revolving loan fund; provided the Wastewater Facility Construc- 
tion Loan Act [Chapter 74, Article 6A NMSA 1978] is amended to allow for such transfer. This 
provision is available one year after the receipt of the first full capitalization grant for the Drink- 
ing Water State Revolving Loan Fund Act and will expire with the capitalization grant of the year 
2002. Before the department makes the transfer, the department shall: : 

(1) outline the transfer in the applicable intended use plans for both the drinking water 
state revolving loan fund and the wastewater facility construction loan fund; and: 
(2) report the intended transfer to the legislature. 

B. The department in the annual intended use plan shall certify to the United States environ- 
mental protection agency the progress made regarding operator certification and capacity develop- 
ment programs as they relate to the receipt of capitalization grants available from the environ- 
mental protection agency under the Safe Drinking Water Act. 


History: Laws 1997, ch. 144, § 7. Cross references. — For the federal Safe Drinking 
Water Act, see 42 U.S.C.S. 300f et seq. 


6-21A-8, Authority duties; powers. 


A. The authority with the approval of the governor and as authorized in the PULL use 2 plan 
may transfer up to one-third of a drinking water state revolving loan fund capitalization grant to 
the wastewater facility construction loan fund. This provision is available one year after the re- 
ceipt of the first full capitalization grant and will expire with the capitalization grant of the year 
2002. Before the authority makes the transfer, the authority shall: 

(1) outline the transfer in the applicable intended use plans for both the drinking aioe 
state revolving loan fund and the wastewater facility construction loan fund; and 

(2) report the intended transfer to the legislature. 

B, . The authority will have the power: . 

(1) to foreclose upon or attach any drinking water facility, property or interest in the facil- 
ity pledged, mortgaged or otherwise available as security for a project financed in whole or in part 
pursuant to the Drinking Water State Revolving Loan Fund Act in the event of a default ea a local 
authority; 
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. (2) to acquire and hold title to or leasehold interest in real and personal property and to 
sell, convey or lease that property for the purpose of satisfying a default or enforcing the provi- 
sions of a loan agreement; and ‘ 

(3). to enforce its ‘rights by suit or mandamus or may utilize all other available remedies 
under state law in the event of default by a local authority. 

C. The authority will have the power to issue bonds or refunding bonds pursuant to the New 
Mexico Finance Authority Act [Chapter 6, Article 21 NMSA 1978] and the Drinking Water State 
Revolving Loan Fund Act when the authority determines that'a bond issue is required or desirable 
to implement the provisions of the Drinking Water State Revolving Loan Fund Act. 

D. As security for the payment of the principal and interest on bonds issued by the impard 
the authority is authorized to pledge, transfer and ‘assign: 

(1) any obligations of each local authority, payable to the authority; 

(2) the security for the local authority obligations; 

(3) any grant, subsidy or contribution from the United States or any of its agencies or in- 
strumentalities; or 

(4) any income, revenues, funds or othien money of the withority from any other source ap- 
propriated or authorized for use for the purpose of implementing the provisions of the Drinking 
Water State Revolving Loan Fund Act, including the fund. 

E. The bonds and other obligations issued by the authority shall be issued and delivered in 
accordance with the provisions of the New Mexico Finance Authority Act [Chapter 6, Article 21 
NMSA 1978] and may be sold at any time the authority determines appropriate: The authority 
may apply the proceeds of the sale of the bonds to: 

. (1) the purposes of the Drinking Water State Revolving Loan Fund Act or the purposes for 
Ritich the fund may be used; 

(2) the payment of interest on bonds issued by: the authority for a period not to exceed 
three years from the date of issuance of the bonds; and 

(3) the payment of all expenses, including publication and printing charges, attorney fees, 
financial advisory and underwriter fees and premiums or commissions that the authority deter- 
mines are necessary or advantageous in connection with the recommendation, advertisement, 
sale, creation and issuance of bonds. 

F. In the event that funds are not available for a loan for a drinking water facility project when 
application is made, in order to accelerate the completion of any drinking water facility project, 
the local authority may, with the approval of the authority, obligate such local authority to provide 
local funds to pay that portion of the cost of the drinking water facility project that the authority 
agrees to make available by loan, and the authority may reimburse the amount expended on its 
behalf by the local authority. 

G. Authority members or employees and any person executing bonds issued pursuant to the 
New Mexico Finance Authority Act and Drinking Water State Revolving Loan Fund Act shall not 
be lable personally on such bonds or be subject to any personal liability or accountability by rea- 
son of the issuance thereof. 

H. All bonds, notes and certificates issued by the authority shall be special obligations of the 
authority, payable solely from.the revenue, income, fees or charges that may, pursuant to the pro- 
visions of the New Mexico Finance Authority Act and the Drinking Water State Revolving Loan 
Fund Act, be pledged to the payment of such obligations, and the bonds, notes or certificates shall 
not create an obligation, debt or liability of the state. No breach of any pledge, obligation or agree- 
ment of the authority shall impose a pecuniary liability upon the state or a charge upon its general 
credit or taxing power. 


History: Laws 1997, ch. 144, § 8. 


6-21A-9. Agreement of the state not to limit or alter rights of obligees. 


The state hereby pledges to and agrees with the holders of any bonds or other obligations issued 
under the Drinking Water State Revolving Loan Fund Act and with those parties that enter into 
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contracts or agreements with the department or with the authority pursuant to the provisions of 
that act, that the state shall not limit, alter, restrict or impair any rights vested in the authority 
to fulfill the terms of agreements made with the holders of b6nds or other obligations issued pur- 
suant to the Drinking Water State Revolving Loan Fund Act and with the parties;who may enter 
into contracts with a local authority, the department or the authority pursuant to the Drinking 
Water State Revolving Loan Fund Act, and thatthe state shall not limit, alter, restrict or impair 
the rights vested in a local authority or in the department or the authority, to fulfill the terms of 
contracts made with the department or the authority and ‘with parties who enter into contracts 
with such local authorities. The state further agrees that it shall not in any way impair the rights 
or remedies of the holders of such bonds or other obligations of such parties until such bonds and 
other obligations, together with interest thereon; with interest on any unpaid installment of inter- 
est and all costs and expense in connection with any action or proceéding by or on behalf of such 
holders, are fully met and discharged and such contracts are fully performed on the, part of the 
authority, the department or the local authorities, Nothing in this subsection precludes such limi- 
tation or alteration if and when adequate provision is made by law for the protection of the holders 
of bonds or other obligations issued by the authority or those entering into,such contracts with 
the authority, or the authority or the department under any contract with a local authority. The 
authority or the department may include this pledge and undertaking for the state in such bonds 
or other obligations and in such contracts, ; 


History: Laws 1997, ch. 144, § 9. 


6-21A-10. County or municipal authority regarding the environment. — 


Nothing in the Drinking Water State Revolving Loan Fund Act limits or is intended to limit 
any state, county or municipal statute, ordinance or yoni Nl Baee ne the environment or the 
protection of health and safety. 


History: Laws 1997, ch. 144, § 10. 


ARTICLE 21B 


General Services Aviation Equipment Project Fund 


Sec, 
6-21B-1. General services aviation equipment project 
fund; purpose; administration. 


6-21B-1. General services aviation equipment project fund; purpose; 
administration. 


A. The "general services aviation equipment project fund" is created in the state treasury. The 
fund shall be administered by the general services department and shall consist solely of money 
received by the general services department pursuant to a lease agreement between the general 
services department and the physical sciences laboratory of New Mexico state university. No money 
derived from property taxes, state general fund revenues or general appropriations shall be depos- 
ited in the fund. Money in the fund shall not revert to the general fund at the end of a fiscal year. 

B. Money in the general services aviation equipment project fund is appropriated for expendi- 
ture by the general services department for the purpose of repaying a loan or loans to purchase a 
research airplane and related equipment. 

C. The general services department is authorized to enter into loan agreements and loans pay; 
able from the general services aviation equipment project fund with the physical sciences labora- 
tory of New Mexico state university and with the New Mexico finance authority on such terms and 
conditions deemed necessary or desirable by the general services department. 
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D. - Money in the general services aviation equipment project fund shall be expended ‘only on 
warrants, drawn by the secretary of finance and administration pursuant to vouchers signed by 
the secretary of general services or his authorized representative. 

E. The legislature shall not repeal, amend or otherwise modify any law that affects or impairs the 
deposit in the general services aviation equipment project fund until all loans payable from the fund 
are fully paid and discharged or provisions have been made for their full payment and discharge. 


History: Laws 1998, ch. 66, § 1. 


ARTICLE 21C 
State Building Bonding 

Sec. ; Sec, 
6-21C-1. Short title. © 6-21C-7. Building bonds; form; execution. 
6-21C-2. . Repealed. 6-21C-8. Procedure for sale of building bonds. 
6-21C-2.1. Findings and purpose. 6- 21C- 9. State Building Bonding Act is full authority for 
6-21C-3, Definitions. . +“ issuance of bonds; bonds are legal invest- 
6-21C-4, New Mexico finance authority shall issue build- ments, 

ing bonds; appropriation of proceeds, 6- prtee 10. Suit may be brought to compel performance of 
6-21C-5. State building bonding fund created, money in officers, — 

the fund pledged. © 6-21C-11. Building bonds tax exempt. 


6-21C-6. Authority to refund bonds, 


6-21C-1. Short title. 
Chapter 6, Article 21C NMSA 1978 may be cited as the "State Building Bonding Act". 


History: Laws 2001, ch. 199, § 1; 2003, ch. 371, § 1. this act may be cited as the 'State Office Building Acquisi- 
The 2003 ‘amendment, effective ‘Tune 20, 2003, re- tion Bonding Act", 
wrote the section which read "Sections 1 through 11 of 


6- 210-2. Repealed. 


Repeals. — Laws 2003, ch. 371, § 13 repealed 6-21C-2 . provisions of former section, see the 2002 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2001, ch. 199, § 2, relat- NMOneSource.com. 
ing ‘to’ ‘findings and Tete effective June 20, 2003. For 


6-21C-2.1. Findings and purpose. 

IS Se a legislature finds that the expense of leasing office space for state occupancy has grown 
to the point that the state would be better served if more state-owned facilities were acquired. The 
legislature further finds that the state's overall occupancy costs could be reduced even after tak- 
ing into account the payments necessary on bonds issued to acquire additional facilities and that, 
therefore, it is.economically advantageous for the state to own additional office space and related 
facilities. Further, in anticipation of the state's future office space needs, the legislature finds’ it 
prudent to establish an office acquisition program. 

B.. The legislature also finds that, in extreme circumstances, it is advantageous for the state to 
fund certain critical facilities to ‘avoid the need for leasing or paying emergency rents. 

C. The purpose of the State Building Bonding Act is to acquire additional state office build- 
ings and related facilities, or critical. facilities located within the master planning jurisdiction of 
the capitol buildings planning commission, by issuing bonds paid for with distributions of gross 
receipts tax revenue that reflect a portion of the savings that will result from the conversion to 
more state-owned facilities. 


History: Laws 2004, ch. 123, § 1; 2005, ch. $20, § 2. since that section was previously repealed, it was compiled 
Compiler's notes. — Laws 2004, ch. 123, § 1 enacted as Section 6-21C-2.1 NMSA 1978. 
this section as a new Section 6-21C-2 NMSA 1978, however, 
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The 2005 amendment, effective June 17, 2005, pro- in Subsection C that the purpose of the act is to acquire 
vided in Subsection A that it is advantageous for the state related. facilities or critical facilities located within the 
to own related facilities; adds Subsection B to provide that master planning xia ian of the capitol buildings plan- 
it is advantageous for the state to fund critical facilities | ning commission. 


to avoid leasing or paying emergency rents; and provided 


6-21C-3. Definitions. 


As used in the State Building Bonding Act: 

A. "acquiring" or "acquisition" includes acquiring or acquisition by purchase, construction or 
renovation; and 

B. "building bonds" means state office building tax revenue bonds. 


History: Laws 2001, ch. 199, § 3; 2008, ch. 371, § 2; A. the bonds shall be deemed to be "building bonds" pur- 


2004, ch. 123, § 2. suant to the provisions of the State Building Bonding Act; 
The 2004 amendment, effective May 19, 2004, B. money in the state building bonding fund is pledged 
amended Subsection B to delete from the definition of for the payment of principal and interest on those bonds 
"building bonds" "or state museum tax revenue bonds", to the same extent as the fund was pledged prior to the 
Applicability. — Laws 2004, ch. 128, 8 8 provided that: effective date of this 2004 act; and 
"Nothing in this act shall be deemed to impair state mu- C. the state further pledges that any law authorizing 
seum tax revenue bonds outstanding on the effective date the distribution of taxes or other revenues to the state 
of this act. For the purposes of the obligations incurred building bonding fund or authorizing expenditures from 
with respect to those bonds: the fund shall not be amended or repealed or otherwise 


modified so as to impair those bonds." 


6-21C-4, New Mexico finance authority shall issue building bonds; 
appropriation of proceeds. 


A. The New Mexico finance authority is authorized to issue and sell revenue bonds, known as 
"state office building tax revenue bonds", payable solely from the state building bonding fund, in 
compliance with the State Building Bonding Act for the purpose of acquiring state office buildings 
and related facilities and other critical state facilities within the master planning jurisdiction of 
the capitol buildings planning commission when the acquisition has been reviewed by the capitol 
buildings planning commission and has been authorized by legislative act.and the director of the 
facilities management division of the general services department has certified the need for the 
issuance of the bonds; provided that the total amount of state office building tax revenue bonds 
outstanding at any one time shall not exceed one hundred fifteen million dollars ($115,000,000). 

B. The net proceeds from the building bonds are appropriated to the facilities management 
division of the general services department for the purpose of acquiring state office buildings and 
related facilities and other critical state facilities within the master planning jurisdiction of the 
capitol buildings planning commission, the acquisition of which shall be consistent with the State 
Building Bonding Act and the authorizing legislation. | 


History: Laws 2001, ch, 199, § 4; 2003, ch. 371, § 3; expenditure of funds from the end of fiscal year 2009 to 
2004, ch. 128, § 3; 2005, ch. 320, § 3; 2009, ch, 114, § 1; the end of fiscal year 2012; and extended the time for re- 


2013, ch. 115, § 2. version of unexpended or unencumbered balances from 
Cross references. — For the New Mexico finance au- the end of fiscal year 2009 to the end of fiscal year 2012. 
thority, see 6-21-1 NMSA 1978. Laws 2009, ch. 114, § 5, effective April 6, 2009, autho- 

The 2013 amendment, effective June 14, 20138, rized the New Mexico finance authority to issue ‘and sell 
changed the name of the property control division of the state office building tax revenue bonds to design and build 
general services department to the facilities management a new executive office building in the main capitol campus 
division; and in Subsections A and B, deleted "property in Santa Fe, 

COROT and added "facilities management" before "divi- Laws 2007, ch. 64, §°4, effective: March 29, 2007, 
sion", amended Laws 2001, ch. 166, § 2 to limit the total amount 

The 2009 qmenduabiti sftankivd April 6, 2009, in Sub- of bonds outstanding to not more than $100,000,000; de- 
section A, added the exception at the end of the sentence. leted the provision for the sale of bonds for purposes speci- 

Compiler's notes. — Laws 2009, ch. 114, § 4, effec- fied in Laws 2001, ch. 166, §1; and appropriated $350,000 
tive April 6, 2009, amended Laws 2001, ch. 166, § 2, to to the legislative council service for master planning for 
delete the provision in Subsection A, which provided that state facilities. 
the total amount of state office building tax revenue bonds The 2005 amendment, effective June 17, 2005, pro- 
outstanding at any one time shall not exceed one hundred vided in Subsection A that the finance authority may 
million dollars; in Subsection C, to extend the period for sell bonds to acquire related facilities and other critical 
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facilities located within the master planning jurisdiction 
of the capitol buildings planning commission and pro- 
vided in Subsection B that net proceeds from bonds are 
appropriated to acquire related facilities and other critical 
facilities located within the master planning jurisdiction 
of the capitol buildings planning commission, ) 

The 2004 amendment, effective May 19, 2004, deleted 
Subsection B, redesignated Subsection C as Subsection B, 


STATE BUILDING BONDING 


6-21C-5 


amended Subsection B to delete "state office" preceding 
"building" and "tax revenue" preceding "bonds" and de- 
leted Subsection D. 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "State Building Bonding Act" for “State Office 
Building Acquisition Bonding Act" in the section heading 
and Subsection A; redesignated former Subsection B as 
present Subsection C and added Subsections B and D. 


6- 21-5. State building bonding fund created; money in the fund 
pledged. 


A. -The "state building bonding fund" is created as a special fund within the New Mexico fi- 
nance authority. The fund shall be administered by the New Mexico finance authority as a special 
account. The fund shall consist of money appropriated and transferred to the fund and gross re- 
ceipts tax revenues distributed to the fund by law. Earnings of the fund shall be credited to the 
fund. Balances in the fund at the end of any fiscal year shall remain in the fund, except as pro- 
vided in this section. 

B. Money in the state building bonding fund is pledged for the payment of meee! and inter- 
est on all building bonds issued pursuant to the State Building Bonding Act. Money in the fund is 
appropriated: 

(1) to the New Mexico ee authority for the purpose of paying debt service, including 
redemption premiums, on the building bonds and the expenses incurred in the issuance, payment 
and administration of the bonds; and 

(2) if specifically authorized in the law authorizing the acquisition of a building, to the 
facilities management division of the general services department for expenditures for required 
maintenance and repairs of that building but only if the authority determines that money in the 
fund is sufficient to meet the requirements of Paragraph (1) of this subsection. 

C. On the last day of January and July of each year, the New Mexico finance authority shall 
estimate the amount needed to make debt service and other payments during the next twelve 
months from the state building bonding fund on the building bonds issued pursuant to the State 
Building Bonding Act plus the amount that may be needed for any required reserves and, if spe- 
cifically authorized in the law authorizing the acquisition of a building, the amount that may be 
needed for required maintenance and repairs of that building. The New Mexico finance authority 
shall transfer to the general fund any balance in the state building bonding fund above the esti- 
mated amounts. 

D. Any balance remaining in the state building bonding fund shall be transferred to the gen- 
eral fund upon certification by the New Mexico finance authority that: 

(1) the director of the facilities management division of the general services department 
and the New Mexico finance authority have agreed that the building bonds issued pursuant to the 
State Building Bonding Act have been retired, that no additional obligations of the state building 
bonding fund exist and that no additional expenditures from the fund are necessary; or 

(2) a court of jurisdiction has ruled that the building bonds have been retired, that no ad- 
ditional obligations of the state building bonding fund ee and that no additional expenditures 
from the fund are necessary. 

E. The building bonds issued pursuant to the State Building Bonding Act shall be payable 
solely from the state building bonding fund or, with the approval of the bondholders, such other 
special funds as may be provided by law and do not create an obligation or indebtedness of the 
state within the meaning of any constitutional provision. No breach of any contractual obligation 
incurred pursuant to that act shall impose a pecuniary liability or a charge upon the general credit 
or taxing power of the state, and the bonds are not general obligations for which the state's, full 
faith and credit is pledged. 

F. The state does hereby pledge that the state building bonding fund shall be used only for the 
purposes specified in this section and pledged first to pay the debt service on the building bonds 
issued pursuant to the State Building Bonding Act. The state further pledges that any law autho- 
rizing the distribution of taxes or other revenues to the state building bonding fund or authorizing 
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expenditures from the fund shall not be amended or repealed or otherwise modified so as to impair 
the bonds to which the state building bonding fund is dedicated as provided in this section. — 


| History: Laws 2001, ch. 199, § 5; 2003, ch. 371, § 4; The 2004: amendment, effective May 19, 2004, 


2004, ch. 123, § 4; 2009, ch. 114, § 2; 2013, ch. 115, § 3. amended Subsection D(1) to delete "in the case of state 
Cross references. — For the New Mexico finance au- office building tax revenue bonds, andthe state cultural 
thority, see 6-21-1 NMSA 1978. affairs officer, in the case of state museum tax revenue 
The 2018 amendment, effective June 14, 2013, bonds", 
changed the name of the property control division of the The 2003 amendment, effective June 20, 2003, substi- 
general services department to the facilities management tuted "state building bonding fund" for "state office build- 
division; and in Paragraph (2) of Subsection B. and Para- ing bonding fund" in the section heading and throughout 
graph (1) of Subsection D, deleted "property control" and the section; substituted "building bonds" for "state office 
added "facilities management" before "division". building tax revenue bonds" throughout the section; sub- 
The 2009 amendment, effective April 6, 2009, added stituted "State Building Bonding Act’ for "State Office 
Subsection B(2) and in Subsection C, in the first sentence, Building Acquisition Bonding Act" throughout the section; 
after "required reserves", added the remainder of the sen- and inserted "in the case of state office building tax reve- 
tence, sg" nue bonds, and the state cultural affairs officer, in the case 


of state museum tax revenue bonds" in Subsection D(1). . 


6-21C-6. Autharita to perund bonds. 


The New Mexico finance authority may issue and sell at public or private sale building bonds to 
refund outstanding building bonds by exchange, immediate or prospective redemption, cancella- 
tion or escrow, including the escrow of debt service funds accumulated for payment of outstanding 
bonds, or any combination thereof, when, in its opinion, such action will be beneficial to the state: 


History: Laws 2001, ch. 199, § 6; 2008, ch. 371, § 5. The 2008 amendment, effective June 20, 2003, sub- 
Cross. references. — For the New Mexico finance au- stituted "building bonds" for "state office building tax rev- 
thority, see 6-21-1 NMSA 1978. enue bonds". 


6-21C-7. Building bonds; form; execution. 


A. The New Mexico finance authority, except as otherwise specifically provided in the State 
Building Bonding Act, shall determine at its discretion the terms, covenants and conditions of 
building bonds, including, but not limited to, date of issue, denominations, maturities, rate or rates 
of interest, call features, call premiums, registration, refundability and other covenants covering 
the general.and technical aspects of the issuance of the bonds, 

B. The building bonds shall be in such form as the New Mexico finance authority may deter- 
mine, and successive issues shall be identified by alphabetical, numerical or other proper series 
designation. 

C. Building bonds shall be signed and attested by the secretary of the New Mexico finance 
authority and shall be executed with the facsimile signature of the chairman of the New Mexico 
finance authority and the facsimile seal.of the New. Mexico finance authority, except for bonds 
issued in book entry.or similar form without the delivery of physical securities. Any interest cou- 
pons attached to the bonds shall bear the facsimile signature of the secretary of the New Mexico 
finance authority, which officer, by the execution. of the bonds, shall adopt as his own signature the 
facsimile thereof appearing on the coupons. Except for bonds issued in book entry or similar form 
without the delivery of physical securities, the Uniform Facsimile Signature of Public Officials Act 
[6-9-1 through 6-9-6 NMSA 1978] shall apply, and the New Mexico finance apie shall deter- 
mine the manual signature to be affixed on the bonds. 


History: Laws 2001, ch. 199, § 7; 2003, ch. 371, § 6. Temporary provisions, — Laws 2003, ch. 371, § 12, 


Cross references. — For the New Mexico finance au- provided that nothing in the act shall be deemed to impair 
thority, see 6-21-1 NMSA 1978. state office building tax revenue bonds outstanding on 
The 2003 amendment, effective June 20, 2003, sub- June 20, 2003; the State Office Building Acquisition Bond- 
stituted "building bonds" for "state office building tax rev- .. ing Act and the State Building Bonding Act are the same 
enue bonds" in the section heading and throughout the act; the state office building bonding fund and the state 
section. . pin ie: pened fund are the same fund. | 
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6-21C-8. Procedure for sale of building bonds. 


‘A. Building bonds shall be sold by the New Mexico finance authority at such times and in such 
manner as the authority may elect, consistent with the need of the facilities management division 
of the general services department, either at private sale for a negotiated price or to the highest 
bidder at public sale for cash at not less than par and accrued interest. 

B. Inconnection with any public sale of building bonds, the New Mexico finance authority shall 
publish a notice of the time and place of sale in a newspaper of general circulation in the state and 
also in a recognized financial journal outside the state. Such publication shall be made once each 
week for two consecutive weeks prior to the date fixed for such sale, the last,.publication to be two 
business days prior to the date of sale. Such notice shall specify the amount, denomination, matu- 
rity and description of the bonds to be offered for sale and the place, day and hour at which sealed 
bids therefor shall be received. All bids, except that of the state, shall be accompanied by a deposit 
of two percent of the principal amount of the bonds. Deposits of unsuccessful bidders shall be re- 
turned upon rejection of the bid. At the time and place specified in such notice, the New Mexico 
finance authority shall open the bids in public and shall award the bonds, or any part thereof, to 
the bidder or bidders offering the best price. The New Mexico finance authority may reject any or 
all bids and readvertise. 

C. The New Mexico finance authority may sell a building bond issue, or any part thereof, to the 
state or to one or more investment bankers or institutional investors at private sale. 


History: Laws 2001, ch. 199, § 8; 2003, ch. 371, § 7; 
2004, ch. 123, § 5; 2013, ch. 115, § 4. 

Cross references. — For the New Mexico finance au- 
thority, see 6-21-1 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, 
changed the name of the property control division of the 
general services department to the facilities management 
division; and in Subsection A, deleted "property control" 
and added "facilities management" before "division". 


The 2004 amendment, effective May 19, 2004, 
amended Subsection A to delete "or the office of cultural 
affairs" following "general services department", ; 

The 2003 amendment, effective June 20, 2003, in- 
serted "building" in the section heading; substituted 
"building bonds" for "state office building tax revenue 
bonds" throughout the section; and inserted "or the of- 
fice of cultural affairs" following "general services depart- 
ment" in Subsection A. 


6-21C-9. State Building Bonding Act is full authority for issuance oe 
bonds; bonds are legal investments. 


A. The State Building Bonding Act shall, without reference to any other act of the legislature, 
be full authority for the issuance and sale of building bonds, which bonds shall have all the quali- 
ties of investment securities under the Uniform Commercial Code [Chapter 55 NMSA 1978] and 
shall not be invalid for any irregularity or defect or be contestable in the hands of bona fide pur- 
chasers or holders thereof for value. 

B. Building bonds are legal investments for any person or board charged with the investment 


of any public funds and are acceptable as security for any deposit of public money. 


History: Laws 2001, ch. 199, § 9; 2003, ch. 371, § 8. 

The 2008 amendment, effective June 20, 2008, sub- 
stituted "State Building Bonding Act" for "State Office 
Building Acquisition Bonding Act" in the section heading 
and in Subsection A; and substituted "building bonds" for 
"state office building tax revenue bonds" throughout the 
section, , 


Temporary provisions. — Laws 2003, ch. 371, § 12, 
provided that nothing in the act shall be deemed to impair 
state office building tax revenue bonds outstanding on 
June 20, 2008; the State Office Building Acquisition Bond- 
ing Act and the State Building Bonding Act are the same 
act; the state office building bonding fund and the state 
building bonding fund are the same fund, 


6-21C-10. Suit may be brought to compel performance of officers. 


Any holder of building bonds or any person or officer being a party in interest may sue to enforce 
and compel the performance of the provisions of the State Building Bonding Act. 


History: Laws 2001, ch. 199, § 10; 2003, ch. 371, § 9. 
The 2003 amendment, effective June 20, 2008, sub- 
stituted "building bonds" for "state office building tax 


revenue bonds" and substituted "State Building Bond- 
ing Act" for "State Office Building Acquisition Bonding 
Act". 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-210-11 PUBLIC FINANCES 6-21D-2 
6-21C-11. Building bonds tax exempt. 
All building, bonds shall be exempt from taxation by the state or any of its political subdivisions. 


History: Laws 2001, ch. 199, § 11; 2003, ch. 371,§$ 10. , The 2003 amendment, effective June 20, 2003, sub- 


stituted "All building bonds" for "All state office building 
cites 
ARTICLE 21D 
Energy Erachen Gy and Renewable Rage. Bonding ACh, 
Sec, ; Sec. ; 
6-21D-1. Short title. 6-21D-6.1, Energy efficiency assessment revolving fund. 
6-21D-2. Definitions. 6-21D-7. ‘Energy efficiency bonds authorized; conditions; 
6-21D-8. Building assessments for energy. efficiency i procedure. 
measures. 6-21D-8. Energy Efficiency and Renewable Energy Bond- 
6-21D-4. Contracts for the installation of energy effi- . ing Act is full authority for issuance of 
.. clency measures. bonds; bonds are vat investments. 
6-21D-5. Energy efficiency and renewable energy bond- 6-21D-9. Bonds tax exempt. 
ing fund; pledge of money in the fund.  6-21D-10, Annual report required. 


6-21D-6. Calculation of cost savings; transfers to energy 
efficiency and renewable energy bonding 
fund. 


6-21D-1. Short title. 


Chapter 6, Article 21D NMSA 1978 may be cited as the "Energy Efficiency and Renewable En- 
ergy Bonding Act”. 


History: Laws 2005, ch. 176, § 1; 2007, ch. 171, § 1. The 2007 ‘amendment, effective’ June 15,2007, 
changed the statutory reference to the act. 


6-21D-2. Definitions. 


As used in the Energy Efficiency and Renewable Energy Bonding Act: 
A. "authority" means the New Mexico finance authority; ; 
_B.. "bonds" means energy efficiency bonds; 

‘a ‘department’ means the energy, minerals and natural resources department; 

D. "energy efficiency measure" means a modification or improvement to a building or complex 
of buildings that is designed to reduce energy consumption or operating costs or that provides a 
renewable energy source and may include: 

(1) insulation of the building structure or systems within the building; 

(2) ..storm windows or doors, caulking or weatherstripping, multiglazed windows or doors, 
heat-absorbing or heat-reflective glazed and coated window or door systems, additional glazing, 
reductions in glass area or other window and door system modifications that reduce energy con- 
sumption; | , 

(3) .automated or computerized energy control systems; ; 

(4) heating, ventilating or air conditioning system modifications or replacements; 

(5) replacement or modification of lighting fixtures to increase the energy piasgetialiylt of the 
lighting system; 

(6) energy recovery systems; 

(7) on-site photovoltaics, solar heating and cooling systems or other renewable. mires sys- 
tems; or 

(8) cogeneration or combined heat and power systems that produce steam, chilled water or 
forms of energy such as ae as well as electricity, for use. primarily within a building or complex 
of buildings; 

E. "fund" means the energy efficiency and renewable energy bonding fund; 
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F.» "school district" means a political subdivision of the state established for the administration 
of public schools, segregated geographically for taxation and bonding purposes and governed by 
the Public School Code [Chapter 22 NMSA 1978, except Article 5A]; — 
G.. "school district building" means a building, the title to which is held by a school district; and 
H. "state building" means a building, the title to which is held by the state or an agency of the state. 


Effective dates. — Laws 2005, ch. 176, § 13 made the 


History: Laws 2005, ch..176, § 2. 
; act.effective July 1, 2005, 


6-21D-3. Building assessments for energy efficiency measures. 


A. Upon the request of a:state agency or a school district, the department: may mantic an 
energy efficiency assessment of a state or school district building to identify the energy efficiency 
measures that can be installed.and operated at a total price that is less than the energy cost sav- 
ings realized. In.addition, the assessment shall include a schedule for funding and installing the 
energy efficiency measures that will realize significant energy cost savings in the shortest time 
frame. The department shall develop the assessment of: 

(1) state buildings, in conjunction with the facilities management ff stat of the general 
services department, the staff architect of the division, the capitol buildings planning commission 
and other state agencies with control and management over buildings; and 

(2) +school district buildings, in conjunction with the public education department, hs pals 
lic school capital‘outlay council and the public school facilities authority. 

B. State agencies and school districts shall cooperate with the department in the assessment 
performed pursuant to Subsection A of this section. 


History: Laws 2005, ch. 176, § 3; 2007, ch. 171, § 2; 
2018, ch. 115, § 5. 


"property control" and added "facilities management” be- 
fore "division". 


The 2013 amendment, effective June 14, 2013, 
changed the name of'the property control division of the 
general services department to the facilities management 
division; and in Paragraph (1) of Subsection A, deleted 


The 2007 amendment, effective June 15, 2007, elimi- 
nated the requirement’ for a state plan and provides for 
energy efficiency assessments of state and. school district 
buildings. 


6-21D-4. Contracts for the installation of energy efficiency measures. 


-Pursuant to an energy efficiency assessment performed under Section 6-21D-3 NMSA 1978 and 
with the approval of the department, a state agency or school district. may install or enter into 
contracts for the installation of energy efficiency measures on the building identified in the assess- 
ment. An installation contract shall be entered into pursuant to the Procurement Code [13-1-28 
through 13-1-199 NMSA 1978], except that the contract may be entered into for a term of up to ten 
years. The installation or contracts shall address provisions concerning payment schedules, moni- 
toring, inspecting, measuring and warranties as are necessary to ensure that the energy efficiency 
measures will be installed and the energy cost savings realized in the manner most beneficial to 
the state; provided that bonds shall not be issued pursuant:to the Energy Efficiency and Renew- 
able Energy Bonding Act without a finding by the department that the energy cost savings real- 
ized from the energy efficiency measures will be greater than the debt service due on the bonds 
issued to finance the energy efficiency measures. 


History: Laws 2005, ch. 176, § 4; 2007, ch. 171, § 3. 


The 2007 amendment, effective June 15, 2007, autho- 


rized state agencies ane school stein teat annate an 


energy efficiency assessment, to enter into contracts pur- 
suant to the Procurement Code for terms up to ten years 


for the installation of oe ey efficient measures. -' 


6-21D-5. Energy eiiniennt and renewable energy pondmns fund; pledge 
of money in the fund. 


A. The "energy efficiency and renewable energy bonding fund" is created as a special fund 
within the authority. The fund shall be administered by the authority as a special account. The 
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fund shall consist of gross receipts tax revenues distributed to the fund by law, money transferred 
to the fund pursuant to the provisions of the Energy Efficiency and Renewable Energy Bonding 
Act and other transfers and appropriations made to the fund. Earnings of the fund shall be cred- 
ited to the fund. Any unexpended or unencumbered balance in the energy efficiency and renewable 
energy bonding fund shall revert to the general fund at the end of a fiscal year: 

B. Money in the fund shall be pledged irrevocably by the authority for the payment bi principal 
and interest on all bonds issued pursuant to the Energy Efficiency and Renewable Energy Bond- 
ing Act. Money in the fund is appropriated to the authority for the purpose of paying debt service, 
including redemption premiums, on the bonds and the expenses incurred in the ri ae payment 
and administration of the bonds. 

C. On the last day of January and July of each year, the authority shall estimate the amount 
needed to make debt service payments on the bonds issued pursuant to the Energy Efficiency and 
Renewable Energy Bonding Act plus the amount that may be needed for any required reserves, 
administrative expenses or the obligations coming due during the next twelve months from the 
fund. Amounts that revert to the general fund from the energy efficiency and renewable energy 
bonding fund may be appropriated by the legislature to the department for the purposes of carry- 
ing out the provisions of the Energy Efficiency and Renewable Energy Bonding Act. 

D. Upon payment or defeasance of all principal, interest and other expenses or obligations re- 
lated to the bonds, the authority shall certify to the public education department, the department 
of finance and administration and the secretary of taxation and revenue that all obligations for 
the bonds issued pursuant to the Energy Efficiency and Renewable Energy Bonding Act have been 
discharged and shall direct that distributions cease to the fund pursuant to that act and the Tax 
Administration Act [Chapter 7, Article 1 NMSA 1978]. 

E. The bonds issued pursuant to the Energy Efficiency and Renewable Energy Bonding Act 
shall be payable solely from the fund or such other special funds as may be provided by law and 
do not create an obligation or indebtedness of the state within the meaning of any constitutional 
provision. A breach of any contractual obligation incurred pursuant to that act shall not impose a 
pecuniary liability or a charge upon the general credit or taxing power of the state, and the bonds 
are not general obligations for which the state's full faith and credit is pledged. 

F. The state does hereby pledge that the fund shall be used only for the purposes specified in 
this section and pledged first to pay the debt service on the bonds issued pursuant to the Energy 
Efficiency and Renewable Energy Bonding Act. The state further pledges that any law authorizing 
the distribution of taxes or other revenues to the fund or authorizing expenditures from the fund 
shall not be amended or repealed or otherwise modified so as to impair the bonds to which the 
fund is dedicated as provided in this section. 


History: Laws 2005, ch. 176, § 5. Effective dates. — Laws 2005, ch: 176, § 13 made the 
acteffective July 1, 2005. 


6-21D-6. Calculation of cost savings; transfers to energy efficiency and 
renewable energy bonding fund. 


A. Upon the installation of energy efficiency measures in a state building or school district 
building, the department shall calculate the estimated energy cost savings, in the form of lower 
utility payments by the school district or the state, that will be annually realized as a result of the 
installation of the energy efficiency measures. The department shall certify the estimate to the de- 
partment of finance and administration and the general services department or other state agency 
with jurisdiction, in the case of state buildings, and to the department of finance and administra- 
tion, the public education department and the school district, in the case of school district buildings. 

B. In the case of a school district building, when calculating the state equalization guarantee 
distribution pursuant to Section 22-8-25 NMSA 1978, the public education department shall de- 
duct ninety percent of the amount certified for the school district by the department. 

C. Reduction of a school district's state equalization guarantee distribution shall cease when 
the school ‘district's cumulative reductions equal its proportional share of the cumulative debt 
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service payments necessary to service the bonds issued pursuant to the Energy Efficiency and 
Renewable Energy Bonding Act. 

D.. Prior to June 30 of each year, the total amount deducted for all school districts pursuant to 
Subsection B of this section shall be transferred to the fund. 

E. In the case of a state building, the department of finance and administration shall deduct 
from the operating budget of the agency responsible for paying the utilities of the state building 
ninety percent of the amount certified for the agency by the department. 

F. Deduction from the operating budget of the agency responsible for paying the utilities of the 
state building shall cease when the agency's cumulative deductions equal its proportional share 
of the cumulative debt service payments necessary to service the ea issued pursuant to the 
Energy Efficiency and Renewable Energy Bonding Act. 

G. Prior to June 30 of each year, the total amount deducted for all Prana and all state build- 
ings pursuant to Subsection D of this section shall be transferred from the appropriate funds to 
the energy efficiency and renewable energy bonding fund. 


History: Laws 2005, ch. 176, § 6. Effective dates. — Laws 2005, ch. 176, § 13 made the 
act effective July 1, 2005. 


6-21D-6.1. Energy efficiency assessment revolving fund. 


The "energy efficiency.assessment revolving fund" is created in the state treasury. The fund 
shall consist of appropriations, gifts, grants, donations and bequests made to the fund and re- 
imbursements of costs incurred by the department in performing energy efficiency assessments 
pursuant to the Energy Efficiency and Renewable Energy Bonding Act. Income from the fund shall 
be credited to the fund, and money in the fund shall not revert or be transferred to any other fund 
at the end of a fiscal year. Money in the fund is appropriated to the department for the purposes of 
performing energy efficiency assessments. Expenditures from the fund shall be made on warrant 
of the secretary of finance and administration pursuant to vouchers signed by the secretary of en- 
ergy, minerals and natural resources. 


History: Laws 2007, ch.171,$6. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 171 pontaitied no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


6-21D-7. Energy efficiency bonds authorized; conditions; procedure. 


A. The authority is authorized to issue and sell from time to time revenue bonds, known as 
"energy efficiency bonds", in an amount outstanding at any one time not to exceed twenty million 
dollars ($20,000,000), payable solely from the fund, in compliance with the Energy Efficiency and 
Renewable Energy Bonding Act and the New Mexico Finance Authority Act [Chapter 6, Article 21 
NMSA 1978] for the purpose of installing energy efficiency measures when the department has cer- 
tified the need for the bonds and the conditions of Subsection C of this section have been satisfied. 

B. The net proceeds from the bonds are appropriated to the authority for the purpose of mak- 
ing distributions to one or more state agencies or school districts that, pursuant to an energy 
efficiency assessment by the department, have committed to install energy efficiency measures 
or entered into contracts for the installation of the measures. Upon receipt of a distribution, the 
state agency or school district shall deposit into the energy efficiency assessment revolving fund 
the cost incurred by the department to make the energy efficiency assessment on the building and 
shall use the remainder for the installation of energy efficiency measures pursuant to the Energy 
Efficiency and Renewable Energy Bonding Act, provided that, after the installation of the energy 
efficiency measures, any unexpended balance of the bond proceeds shall revert to the energy ef- 
ficiency and renewable energy bonding fund. 

C. Bonds shall not be issued pursuant to this section unless; 

(1) a state agency or school district has committed to install or has entered into one or 
more contracts pursuant to Section 6-21D-4 NMSA 1978 for the installation of energy efficiency 
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measures and the department has certified that the resulting energy cost eee will be realized 
within a reasonable time; 

(2) considering the timeliness and amount of energy cost savings eatiniated to be realized 
from the energy efficiency measures, the department has certified the approximate date when the 
energy cost savings are most likely to equal or exceed the debt service due on the bonds to be is- 
sued to fund the energy efficiency measures; 

(3) the life of energy efficiency measures acid or exceeds the life of the bonds ablgedite tb 
those energy efficiency measures as determined by the department and the authority; and 

(4) based on the department's certification, the debt service on the bonds has been struc- 
tured by the authority to preclude the annual debt service payments due until the date that the 
cost savings equal or exceed the debt service.. 

D. Each series of bonds shall be issued pursuant to the provisions of the New Mexico Finance 
Authority Act, except as otherwise provided in the Energy siete te and Renewable Energy Bunt: 
ing Act. 


History: Laws 2005, ch. 176, § 7; 2007, ch. 171, § 4. districts that, pursuant to an energy efficiency assess- 
The 2007 amendment, effective June 15, 2007, pro- ment, have committed to or entered into a contract to in- 
vided for distributions to state agencies and school stall energy efficiency measures. 


6-21D-8. Energy Efficiency and Renewable Energy Bonding Act 
is full authority for i issuance of bonds; bonds are legal 
investments. 


A. The Energy Efficiency and Renewable’ Energy Bonding Act and the New Mexico Finance 
Authority Act [Chapter 6, Article 21 NMSA 1978] shall, without reference to any other act of the 
legislature, be full authority for the issuance and sale of energy efficiency bonds, which bonds shall 
have all the qualities of investment securities under the Uniform Commercial Code [Chapter 55 
NMSA 1978] and shall not be invalid for any irregularity or defect or be contestable in the aie 
of bona fide purchasers or holders thereof for value. 

B. Energy efficiency bonds are legal investments for any person or board charged with the in- 
vestment of any public funds and are acceptable as security for any deposit of public money. 


History: Laws 2005, ch. 176, § 8. Effective dates. — Laws 2005, ch. 176, § 13 made the 
act effective July 1, 2005. 


6-21D-9. Bonds tax exempt. 


All energy efficiency bonds shall be exempt from taxation by the state or any oft its political sub- 
divisions. 


History: Laws 2005, ch. 176, § 9. ‘I Effective dates. — Laws 2005, ch. 176, § 138 made the 
act effective July 1, 2005. 


6-21D-10, Annual report required, 


No later than December 1 of each year, the department shall debit to the agra ative and to the 
governor on its activities during the previous fiscal year in administering the’ provisions of the 
Energy Efficiency and Renewable Energy Bonding Act. The report shall include: ft 

A. details concerning all payments made for the installation of energy efficiency measures; 

B. details concerning all expenditures made in peaaeeiag ely, the ene of the Energy Ef- 
ficiency and Renewable Energy Bonding Act; 

C. a list of all buildings on which an energy efficiency assessment has been Prager ee and the 
buildings in which energy efficiency measures were installed; 

D. details showing how the energy cost savings were calculated; 

E. an analysis of whether the program has been cost-effective; 
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F. asummary of activities being conducted during the present fiscal year; and 
G. any additional information that will assist the Pot ney and the governor in evaluating 
the program. | 


History: Laws 2005, ch. 176, § 10; 2007, ch. 171, § 5. istate plan and required a list of buildings on which an 


The 2007 amendment, effective June 15, 2007, elimi- energy efficiency assessment has been performed. 
nated the report showing progress in complying with the 


elena Conservation Bonds 


Sec. ..; 
6-21E-1, Qualified energy conservation bonds; allocation; 
issuance. 


6-21E-1. Qualified energy conservation bonds; allocation; issuance. 


A._ As used in this section: 

(1). "board" means the state board of finance; 

(2) "federal act" means Section 54D of the federal Internal Revenue Code and includes 
federal rules and guidelines adopted to carry out the provisions of that section; 

(3) "large local government" means: 

(a) amunicipality or county with a population greater than one hundred thousand, as 
determined pursuant to the provisions of the federal act; or 

(b) an Indian tribal government; 

(4) "qualified conservation purpose" means: 

(a) capital expenditures incurred for purposes of: 1) reducing energy consumption in 
publicly owned buildings by at least twenty percent; 2) implementing green community programs, 
including the use of loans, grants or other repayment mechanisms to implement the programs; 3) 
rural development involving the production of electricity from renewable energy resources; or 4) any 
qualified facility, as determined. under Section 45 (d) of the federal Internal Revenue Code without 
regard to Paragraphs (8) and (10) of that subsection and without regard to any placed in service date; 

(b). expenditures with respect to research facilities and research grants to support 
research in: 1) development of cellulosic ethanol or other nonfossil fuels; 2) technologies for the 
capture and sequestration of carbon dioxide produced through the use of fossil fuel; 3) increasing 
the efficiency of existing technologies for producing nonfossil fuels; 4) automobile battery technolo- 
gies and other technologies to reduce fossil fuel consumption in transportation; or 5) technologies 
to reduce energy use in buildings; 

(c) mass commuting facilities and related facilities that. reduce the consumption of 
energy, including expenditures to reduce pollution from vehicles used for mass commuting; 

(d) demonstration projects designed to promote the commercialization of: 1) green 
building technology; 2) conversion of agricultural waste for use in the production of fuel or oth- 
erwise; 3) advanced battery manufacturing technologies; 4) technologies to reduce peak use of 
electricity; or 5) technologies for the capture and sequestration of carbon dioxide emitted from 
combusting fossil fuels in order to produce electricity; or 

(e) public education campaigns to promote energy efficiency; 

(5) "qualified energy conservation bond" means a bond of a qualified issuer, the net pro- 
ceeds from the sale of which are used exclusively for qualified conservation purposes and that 
meets all of the other requirements of the federal act for a qualified energy conservation bond; 

(6) "qualified issuer" means the state, a county, a municipality or an Indian tribal govern- 
ment; 

(7) "remaining allocation" means the state allocation: 

(a) less the amounts required by the federal act to be allocated to large local govern- 
ments; and 
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(b) plus any amount not used by a large local government and reallocated by that 
large local government to the state; and 
(8) "state allocation" means the maximum amount of qualified energy conservation bonds 
that may be issued by qualified issuers in New Mexico pursuant to the federal act. 

B. The board shall-determine the amount.of the state allocation that is required by the federal 
act to be allocated to each large local government. The aggregate face amount of all qualified en- 
ergy conservation bonds issued by a large local government shall not exceed the required allocated 
amount determined for that large local government unless the large local government applies for 
and receives an additional allocation pursuant to Subsection D of this section. 

C. Excluding qualified energy conservation bonds issued by large local governments from their 
allocation required by the féderal act, the aggregate face amount of all qualified energy conserva- 
tion bonds issued by qualified issuers shall not exceed the remaining allocation. The board is the 
state agency responsible for ensuring compliance with the limitation of this subsection and for 
ensuring compliance with the provisions of the federal act. 

D. Ifa qualified issuer that has been authorized to issue bonds, or is in the process of obtain- 
ing authorization to issue bonds, desires to designate all or any portion of the bonds as qualified 
energy conservation bonds, unless exempted pursuant to Subsection E of this section, it shall sub- 
mit an application to the board for an allocation distribution. The board shall, by rule, establish 
deadlines for receiving applications from qualified issuers desiring to designate bonds as qualified 
energy conservation bonds and deadlines for i issuing bonds that have been allocated by the board. 
The application shall include: 

(1) evidence that the requirements of the federal act have been satisfied; and 
(2) such other information as is required by rule of the board. “~ 

E. A large local government for which an allocation is required by the federal act shall be ex- 
empt from the application requirement to the extent that the amount of qualified energy conser- 
vation bonds to be issued by that large local government does not exceed the required allocation. 

F. In the event that the face amount of all proposed qualified energy conservation bonds in 
valid, timely submitted applications exceeds the remaining allocation, the board shall decide how 
the remaining allocation shall be distributed to applicants by considering: 

(1) the dates anticipated for the initial expenditure of bond proceeds and for completion of 
the project; 

(2) the percent -of the bond proceeds that are likely to be expended within three years of 
the date of the issuance of the bonds; 

(8) whether the bond proceeds, together with all other money available for the project, are 
sufficient to complete the project; and — 

(4) such other criteria as deemed by rule of the board to be relevant. 

G. Ifthe remaining allocation exceeds the total amount of qualified energy conservation bonds 
allocated to applicants and issued within the time frame required by the board, the excess shall 
revert to the board and, together with any unused amount reallocated by a large local government 
to the state, shall be carried forward and included in another application cycle pursuant to this 
section, if determined by the board to be necessary. 


History: Laws 2013, ch. 46, § 1. IV, § 23, was effective June 14, 2018, 90 Gace after the 
Effective dates: — Laws 2013, ch. 46 obibhiode no ef-) ~ adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
State Aid Interception: 
Seciavo » See. 
6-22-1. Short title. 6-22-3. oak revenue fete interception of state distribu- 
6-22-2. Definitions. ie 3 tions to make debt service payments; notice, 
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6-22-1. Short title. 


eee 1 through 3 [6- 22. i through 6-22-3 NMSA. 1978] of this, act. may be cited as the "State 
Aid Intercept Act". 


History: Laws 1992, ch. 105, § 1. 


6- 22-2. Definitions. 


As siwedit in the State Aid Intercept rena 

A. "default" means the actual nonpayment of eateinallte or interest on a Sera revenue bond 
when payment is scheduled by the indenture relating the local revenue bond; 

B. "local government" means a municipality or county; 

C. "local revenue bond" means a bond issued after July 1, 1992 pursuant to Sections 3-33-1 
through 3-33-43 NMSA 1978 or Chapter 4, Article 62 NMSA 1978; 

D. "qualified local revenue bond" means a local revenue bond for which a state distributions 
intercept authorization has been granted pursuant to this section; 

E. "secretary" means the secretary of finance and administration; and 

F. "state distributions" means any or all of the funds distributed to local governments pursu- 
ant to Sections 7-1-6.4 and 7-1-6.9 NMSA 1978. 


History: Laws 1992, ch. 105, § 2; 2017, ch. 63, § 3. "Sections", after '"7-1-6.4", added "and", and after "7-1-6.9", 
The 2017 amendment, effective June 16, 2017, in Sub- deleted "and Subsection B of Section 7-1-6.11", 
section F, after "pursuant to", deleted "Section" and added 


6-22-3. Local revenue bonds; interception of state distributions to make 
debt service payments; notice. 


A. A local government may receive a state distributions intercept authorization for any local 
revenue bond as provided in this section. If a local government provides notice prior to default on 
any interest or principal payment ofa local revenue bond qualified for a state distributions inter- 
cept authorization, the payment necessary to prevent the default shall be paid from intercepted 
state distributions as provided in this section. 

B.. To receive a state distributions intercept authorization for a local revenue bond, the local 
government shall/apply to the secretary for the authorization prior to the submission of prelimi- 
nary and final documentation for the issuance of thé bonds. In determining whether to grant a 
state distributions intercept authorization, the secretary shall consider such factors as the need 
for the bond-financed project, the proposed repayment schedule for the local revenue bonds and 
the general creditworthiness of the local government, Upon a grant of a state distributions inter- 
cept authorization by the secretary, the local revenue bonds shall be deemed to be qualified local 
revenue bonds pursuant to the provisions of this section. 

C. Upon a finding by a local government treasurer or other officer designated by bond resolu- 
tion that the local government will default on any interest or principal payment due on outstand- 
ing qualified local revenue bonds, the local government shall submit an affidavit to the secretary 
no later than sixty days before the payment due date. The affidavit shall be deemed actual notice 
to the secretary and shall report and verify calculations demonstrating that the local government 
will be unable or has reason to believe that it will be unable to make any scheduled payment of 
principal or interest when the payment is due on the qualified local revenue bonds. 

D. Upon receipt’of notice pursuant to this ‘section, the secretary shall conduct an immediate 
investigation and review of the possible default. Upon verification of the facts i in the affidavit and 
any other material elements of the notice, the'secretary shall direct the secretary of taxation and 
revenue to intercept the state distributions to the local government that issued the qualified local 
revenue bonds and withhold the amount necessary to avoid the possible default by making the 
scheduled payment of interest or principal due on the qualified local revenue bonds. The secretary 
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of taxation and revenue shall transfer that amount to the local government treasurer or other 
person designated as responsible for payment of debt service on the qualified local revenue bonds. 

E. Any local government granted a state distributions intercept authorization for local rev- 
enue bonds pursuant to this section shall covenant with the secretary to review its sinking fund 
balances at least ninety days prior to any scheduled payment date for the qualified local revenue 
bonds. The local government may include this covenant and the state distributions intercept au- 
thorization in any documents, publications or transcripts relating to the qualified local revenue 
bonds. The local government shall also report quarterly to the secretary the amounts held as debt 
service reserve funds for the qualified local revenue bonds and their usage, if any. The report shall 
also specify the amounts of each of its state distributions that are pledged to secure obligations of 
the local government. 


History: Laws 1992, ch. 105, § 3. 


ARTICLE 23 
e e e @ 
Public Facility Energy Efficiency 

Sec. . Sec. 
6-23-1. Short title. 6-23-6.1. Reporting and retention of utility cost savings 
6-23-2. Definitions. for state agencies. 
6-23-3. Guaranteed utility savings contracts authorized; 6-23-7. Public school utility conservation fund created; 

energy or water savings guarantee re- use, 

quired. 6-23-8, Municipalities; use of certain revenues autho- 
6-23-4. Guaranteed utility savings contract; performance rized. 

guarantee required. 6-23-9. Counties; use of certain revenues authorized. 
6-23-5. Contract approval required. 6-23-10, State institutions and buildings; yse of certain 
6-23-6.. Contracts and agreements not a general obliga- revenues authorized. 

tion of the governmental unit. 
6-23-1. Short title. : | 


Chapter 6, Article 23 NMSA 1978 may be cited as the "Public pe Energy Efficiency and 
Water Conservation Act". 


History: Laws 1998, ch. 231, § 1; 1997, ch. 42, § 1; The 1997 amendment, effective June 20, 1997, substi- 
2001, ch. 247, § 1. -tuted "Chapter 6, Article 23 NMSA 1978" for "Sections 1 

The 2001 amendment, effective June 15, 2001, substi- through 10 of this act" and inserted "and Water Conserva- 
tuted "Facility" for "Building". tion". 


6-23-2. Definitions. 


As used in the Public Facility Energy Efficiency and Water Conservation Act: 

A. ."conservation-related cost savings" means cost savings, other than utility cost savings, in 
the operating budget of a governmental unit that are a direct result of energy or water conserva- 
tion measures implemented pursuant to a guaranteed utility savings contract; 

B. "energy conservation measure" means a training program.or a modification to a facil- 
ity, including buildings, systems or vehicles, that is designed to reduce energy qansuntion or 
conservation-related operating costs. and may include: 

(1) insulation of the building structure or systems within the building; 

(2) storm windows or doors, caulking or weatherstripping, multiglazed windows or doors, 
heat absorbing or heat reflective glazed and coated window or door systems, additional glazing, reduc- 
tions in glass area or other window and door system modifications that reduce energy consumption; 

(3) automated or computerized energy control systems; ' 

(4) heating, ventilating or air conditioning system modifications or replacements; 

(5) replacement or modification of lighting fixtures to increase the energy efficiency of the 
lighting system without increasing the overall illumination of a facility, unless an increase in 
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illumination is necessary to conform to the applicable state or local building code or nationally ac- 
cepted standards for the lighting system after the proposed modifications are made; 

(6) . energy recovery systems; 

(7) solar energy generating or heating and cooling systems or other renewable energy sys- 
tems; at : 
(8)' cogeneration or combined heat and power systems that produce steam, chilled water or 
forms of energy such as heat, as well as electricity, for use primarily within a building or complex 
of buildings; 

(9): energy conservation measures that provide long-term operating cost reductions; 

(10) maintenance and operation management systems that provide long-term operating 
cost reductions; 

(11) traffic control systems; or 

(12) alternative fuel options or accessories for vehicles; 

C. "governmental unit" means an agency, political subdivision, institution or instrumentality 
of the state, including two-and four-year institutions of higher education, a municipality, a county 
or a school district; 

D. "guaranteed utility savings contract" means a contract for the evaluation and recommenda- 
tion of energy or water conservation measures and for the implementation of one or more of those 
measures, and which contract provides that all payments, except obligations on termination of 
the contract before its expiration, are to be made over time and the savings are guaranteed to the 
extent necessary to make the payments for the conservation measures; 

EK. "qualified provider" means.a person experienced in the design, implementation and instal- 
lation of energy or water conservation measures and who meets the experience qualifications de- 
veloped by the energy, minerals and natural resources department for energy conservation mea- 
sures or the office of the state engineer for water conservation measures; 

F. "utility cost savings" means the amounts saved by a governmental unit in the purchase of 
energy or water that are a direct result of energy or water conservation measures implemented 
pursuant to a guaranteed utility savings contract; and 

G. "water conservation measures" means a training program, change in maintenance practices 
or facility or landscape alteration designed to reduce water consumption or conservation-related 
operating costs. 


History: Laws 1993, ch. 231,-§ 2; 1997, ch. 42, § 2; 
2001, ch, 247, § 2; 2009, ch. 138, § 1. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section B(7), after "solar", added "energy generating or". 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "Facility" for "Building" in the introductory lan- 
guage; added Subsections A and F and redesignated the 
remaining subsections accordingly; in Subsection B, sub- 
stituted "a modification to a facility, including buildings, 
systems or vehicles that is" for "facility alteration" in the 
introductory paragraph, inserted "or nationally accepted 
standards" in Paragraph (5); in Paragraph (8) inserted "or 
combined heat and power" and "chilled water", and added 
Paragraphs (10), (11) and (12); substituted "payments for 
the conservation measures" for "payments for the energy 


or water conservation measures, or both" in Subsection 
D; and in Subsection E, deleted "or business" following 
"a person" and deleted "or both" following "conservation 
measures”. 

The 1997 amendment, effective June 20, 1997, in- 
serted "and Water Conservation" in the introductory lan- 
guage; inserted "conservation-related" in the introductory 
language of Subsection A; inserted "including two- and 
four- year institutions of higher education" in Subsection 
B; in Subsection C, substituted "utility" for "energy", in- 
serted "or water" in two places, and inserted "or both," in 
two places; in Subsection D, inserted "or water", inserted 
"or both," and added the language beginning "for energy 
conservation" at the end of the subsection; and added Sub- 
section EK, 


6-23-3. Guaranteed utility savings contracts authorized; energy or 


water savings guarantee required. 


A. .A governmental unit may enter into a guaranteed utility savings contract with a qualified 
provider to reduce energy, water or conservation-related operating costs if, after review of the util- 
ity efficiency proposal from the qualified provider, the governmental unit finds that: 

(1) the amount the governmental unit would spend on the energy or water conservation 
measures recommended in the proposal is not likely to. exceed the cumulative amount of utility 
cost savings and conservation-related cost savings of all energy or water conservation measures 
in the proposal over twenty-five years or over a period not to exceed the expected useful life of 
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the most durable measure in the proposal, whichever period of time is less, from the date of in- 
stallation if the recommendations in the proposal were followed. The normal periodic repair and 
replacement of components of an energy or water conservation measure that are required after 
the measure is installed or completed shall not be considered in the amount a governmental unit 
would spend on the energy or water conservation measure for purposes of this paragraph; and 

(2). the qualified provider can provide a written guarantee that the utility cost savings and 
conservation-related cost savings will meet or exceed the costs of the conservation measures. 

B. A guaranteed utility savings contract shall include: 

(1) a written guarantee from the qualified provider that annual-utility cost savings and 
conservation-related cost savings shall meet or exceed the cost of the conservation: measures; and 

(2) arequirement that the qualified provider maintain a direct financial relationship with 
the governmental unit, irrespective of the source of financing for the energy or water conservation 
measures to be implemented. 

C. A guaranteed utility savings contract may extend beyond the fiscal year in which it becomes 
effective and may provide for payments over a period of time not to exceed twenty-five years or 
the expected useful life of the most durable energy or water conservation measure in the contract, 
whichever period of time is less; provided, however, only utility cost savings, conservation-related 
cost savings and special funds authorized pursuant to the Public Facility Energy Efficiency and 
Water Conservation Act or other law shall be pledged for the payments. 

D.. A governmental unit may enter into an installment payment contract or lease-purchase 
agreement for the purchase and installation of energy or water conservation measures pursuant 
to a guaranteed utility savings contract, but only in accordance with the provisions of the Public 
Facility Energy Efficiency and Water Conservation Act and Section 13-1-150 NMSA 1978. 

E. A governmental unit may enter into a guaranteed utility savings contract pursuant to Sec- 
tion 13-1-129 NMSA 1978 in accordance with the provisions of the Public: aii Pas Effi- 
ciency and Water Conservation Act. 


History: Laws 1993, ch. 231, § 3; 1997, ch. 42, § 3; 
1999, ch. 257, § 1; 2001, ch. 247, § 3; 2009, ch. 138, § 2. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A(1), after "to exceed the" added "cumulative"; 
added the language between "cost savings" and "from the 
date of installation", and added the last sentence; in Sub- 
-. section C, added the language between "not to exceed" and 
"provided, however"; and in Subsection D, at the end of 
the sentence, added "and Section 13-1-150 NMSA 1978", 

The 2001 amendment, effective June 15, 2001, in 
Subsection A(1), deleted "or both" following "conserva- 
tion measures" and substituted "of utility cost savings 
and conservation-related cost savings" for "to be saved 
in energy and conservation-related operational costs"; 
in Subsection A(2), substituted “utility cost savings 
and" for "energy, water or", deleted "operating" follow- 
ing "conservation-related" and substituted:"conservation 
measures” for "system"; added the paragraph designation 
for Subsection B(1) and inserted "utility cost savings and 
conservation-related cost" and substituted "conservation 
measures; and" for "energy or water conservation mea- 
sures or both"; added Subsection B(2); inserted “utility 


cost savings, conservation-related cost savings and"; and 
substituted "Public Facility Energy" for "Public Building 
Facility" in Subsections C, D and E. 

The 1999 amendment; effective June 18, 1999, substi- 
tuted "only" for "such payments shall be made only from", 
deleted "for that purpose" following "authorized", and in- 
serted "shall be pledged for the payments" in Subsection 
C, and substituted "Public Building Energy Efficiency and 
Water Conservation Act" for "Public Building Energy and 
Water Conservation Efficiency Act" in Subsection EH. 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "utility" for "energy" throughout the section; 
inserted "conservation-related" throughout the section; 
in Subsection A, in the introductory language, inserted 
"water" and inserted "conservation related", in Subsection 
A(1), inserted "or water" and inserted "or both,” inserted 
"water" in Subsection A(2); in Subsection ’B, inserted "or 
water" ‘and inserted’ "or both"; in Subsection C, inserted 
"however" and inserted "and Water Conservation"; and in 
Subsection D, inserted "or' water", inserted "Oe. both; a pie 
inserted ' 'and Water Conservation", 


6-23-4. Guaranteed utility Bey ee contract; performance guarantee 


required. 


A governmental unit shall not enter into a guaranteed utility savings contract unless a perfor- 
mance guarantee that meets the requirements of this section is delivered by the qualified provider 
to the governmental unit and that guarantee becomes binding on the parties upon the execution 
of the guaranteed utility savings contract. The qualified provider shall provide a performance 
guarantee in the form of a performance bond, a cash bond, a letter of credit issued by a bank with 
a Moody's or Standard and ‘Poor's rating of "A" or better or any other surety, including insurance, 


}. 
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satisfactory to the governmental unit and its approving agency. The guarantee for each year shall 
be in an amount equal to the amount of the pesmipetes guarantee given by the qualified’ provider in 


the guaranteed utility savings contract. 


History: Laws 1998, ch. 231, § 4; 1997, ch. 42, § 4; 
2005, ch. 178, § 1. 

The 2005 amendment, effective June 17, 2005, 
changed "bond" to "guarantee"; provides that the pro- 
vider must provide a performance guarantee in the form 
of a performance bond, a cash bond, a corporate guaran- 
tee or any other surety satisfactory to the governmental 
units and its approving agency; and deletes the former 
language that required bonds to be issued by a surety 


6-23-5. Contract approval required. 


company authorized to do business in New Mexico and 
approved in federal circular 570 or approved by.the state 
board of finance. 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "utility" for "energy" throughout the section and in 
the section heading, and in the first sentence, substituted 
"A governmental unit shall not" for "No governmental 
unit shall" and inserted "guaranteed utility savings". 


A. Agovernmental unit shall not enter into a guaranteed utility savings contract with a quali- 
fied provider or any installment payment contract or lease-purchase agreement pursuant to that 
contract unless the contracts and agreements are reviewed and approved as follows: 

(1) for school districts, by the superintendent of public instruction; 


(2) for state agencies: 


(a) if the facilities, systems or vehicles are owned, leased or otherwise controlled by 
the general services department, by the secretary of general services; and 
(b) if the facilities, systems or vehicles are not owned, leased or otherwise controlled 
by the general services department, by the executive head of the state agency; 
(3) for municipalities and counties, by the governing body of the municipality or county; and 
(4) -for all post-secondary educational institutions and the state educational institutions 
confirmed in Article 12, Section 11 of the constitution of New Mexico, by the commission on higher 


education. 


B. _The approval required under this ida shall be given upon: 

(1) a determination that the contracts and agreements comply with the provisions of the 
Public Facility Energy Efficiency and Water Conservation Act and other applicable law; 

(2) certification by the energy, minerals and natural resources department that the quali- 
fied provider of energy conservation measures meets the experience requirements set by the de- 
partment and the guaranteed energy savings from the energy conservation measures proposed. 
appear to be accurately estimated and reasonable; and 

(3) certification by the office of the state engineer that the einen provider of water 
conservation measures meets the experience requirements set by that office and the guaranteed 
water savings from the water conservation measures proposed appear to be accurately estimated 


and reasonable. 


History: Laws 1993, ch. 231, § 5; 1997, ch. 42, § 5; 
1999, ch. 257, § 2; 2001, ch. 247, § 4. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section A(2), deleted "by the secretary of general services" 
following "for state agencies" and added. Subsections A(2) 
(a) and A(2)(b); substituted "governing body of the munici- 
pality or county" for "secretary of finance and administra- 
tion" in Subsection A(3); and substituted "Public ES 
for "Public Building" in Subsection B(1). 

The 1999 amendment, effective June 18, 1999, in 


Subsection A substituted "state agencies" for "agencies, 


institutions and instrumentalities of the state" in Subsec- 
tion A(2), added Subsection A(4), and made related stylis- 
tic changes. 

The 1997 amendment, effective June 20, 1997, in the 
introductory: language of Subsection A, substituted "A 
governmental unit shall not" for "No governmental unit 
shall" and substituted "utility" for "energy"; in Subsec- 
tion B(1), inserted "and Water Conservation" and deleted 
"and" at the end of the paragraph; in Subsection B(2), in- 
serted "of energy conservation measures" and added "and" 
at the end of the paragraph; and added Subsection B(8). 


6-23-6. Contracts and agreements not a panaodl obligation of the 


governmental unit. 


Payment obligations of a governmental unit pursuant to a guaranteed utility savings contract 
with a qualified provider and any installment payment contract or lease-purchase agreement 
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pursuant to a guaranteed utility savings contract are not general obligations of the governmental 
unit-and-are collectible only from utility cost savings.and conservation-related cost savings ap- 
propriated by the legislature and other revenues pledged for that purpose in ‘accordance with the 
Public Facility Energy Eiictensy and Water Conservation Act. 


History: Laws 1993, ch. 231, § 6; 1997, ch. 42, § 6; savings appropriated by the legislature and other";-and 


2001, ch. 247, § 5. substituted "Public Facility" for "Public Building". * 
The 2001 amendmient; effective June 15, 200%; in- The 1997 amendment, effective June 20, 1997, sub- 
serted "utility cost savings and conservation-related cost stituted “utility” for "energy" throughout the section and 


inserted ' ‘and Water Conservation". 


6-23-6.1. Reporting and retention of utility abe savings for state 
agencies. 


A. Astate agency entering into a guaranteed utility savings contract with a qualified provider 
shall, no later than thirty days after the close of the fiscal year, furnish the energy, minerals and 
natural resources department a consumption and savings report, in a format established jointly 
by that department and the department of finance and administration, that estimates any cost 
savings resulting from the implementation of the guaranteed utility savings contract pees oh the 
fiscal year. The report shall include: 

(1) thename or description of each facility or major utility system aewrdsaa by the report; 
(2) utility account numbers; 

(3) arecord of monthly consumption of water or energy by fuel type; and 

(4) arecord of monthly per-unit cost of water or energy by fuel type. . 

B. If the consumption and savings report for a:state agency shows a utility cost savings or 
conservation-related cost savings at the end of the fiscal year that resulted from implementation 
of a guaranteed utility savings contract and causes an unexpended and unencumbered balance in 
the agency's utility line item, and if the utility cost savings or conservation-related cost: savings 
has not been pledged for payments pursuant to the guaranteed utility savings contract, the dollar 
amount of the utility cost savings or conservation-related cost savings shall be carried over as a 
reserved designated fund balance to the subsequent fiscal: year. 

‘C, Beginning the year after the energy or water conservation measures are Hats Mesa! and 
until any alternative financing for a guaranteed: utility savings contract is repaid, or for a period 
of no more than twenty-five years, whichever is less, all utility budgets and ST es ae for the 
state agency shall be based on: 

(1) the.energy or water consumption levels, or both, before the es yoy or water conserva- 
tion’ measures were implemented; » 

(2) the same allowance for escalation or dengan of utility costs given state agencies tt 
did not participate in a guaranteed utility savings contract; and 

(3) any adjustments for acquisitions, expansions, sale or disposition of state agency facilities. 

D, At the end of the repayment period for the guaranteed. utility savings contract, or twenty- 
five years, whichever is less, new pect or appropriations for Te aT shall again be based upon 
actual utility consumption. 

E, Upon carryover of the dollar: aah of utility cost savings or conservation-related cost sav- 
ings as a reserved designated fund balance to the subsequent fiscal year, state agencies may sub- 
mit a budget adjustment request to use those funds for the following purposes: 

(1) up to one hundred percent of the funds may be used for additional energy or water con- 
servation measures or for payment of guaranteed utility savings contracts; and 

(2) after encumbrances for additional energy or water conservation measures or for pay- 
ment of guaranteed utility savings contracts have been made, up to fifty percent of the remaining 
funds may be used for purposes consistent with the duties and responsibilities assigned to the 
state agency, while the remaining funds shall revert to the appropriate fund. . . 

F. For the purposes of this section, "state agency" means an agency, institution or instrumen- 
tality of the state of New Mexico. "State agency": —s not include a municipality, county or school 
district. 
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History: 1978 Comp., § 6-23-6.1, enacted by Laws . _ operating costs" in Subsection C; in Subsection E, sub- 
1997, ch. 42, § 7; 1999, ch. 257, § 3; 2001, ch. 247, § 6; stituted "utility cost savings" for "energy, water", deleted 
2009, ch. 138, § 3. "operating" following "conservation-related", deleted "or 

The 2009 hiehdimest) effective July 1, 2009, in Sub- both" following "water conservation measures" in Sub- 
section C, changed "ten" to "twenty-five". sections E (1) and (2), substituted "appropriate fund" for 

The 2001 amendment, effective June 15, 2001, hetee "general fund" at the end of Subsection K(2); and deleted 
tuted “water or energy by fuel type" for "water, energy by . "eligible to receive income from lands granted for the 
fuel type, or both" in Subsections A(3) and (4); in Subsec- ° use of certain institutions and deposited in income funds 
tion B, inserted "cost savings" following "shows a utility") pursuant to Section 19-1-17 NMSA 1978" following "New 
deleted "operating" preceding "cost savings at the end", Mexico" in Subsection F. 
inserted "and if the utility cost savings or conservation- The 1999 amendment, effective June 18, 1999, in 
related cost savings has not: been pledged for payments  ‘ Subsection B deleted "the department of finance and ad- 
pursuant to’ the guaranteed utility savings contract", °° ministration shall carry forward" following "line item", 
and substituted "the utility.cost savings or conservation- and inserted "shall be carried over", and in Subsection 
related cost" for "the energy, water or conservation-related E. inserted "or for payment of guaranteed utility savings 


operating cost"; substituted “energy or water conserva- contracts" in Paragraphs (1) and (2). 
tion" for "utility cost savings and conservation-related © . 


6-23-7. Public school utility conservation fund created; use. 


A... The "public school utility,conservation fund".is’created as a special fund in the state trea- 
sury. The fund shall consist of money transferred to the fund, from year to year, from the distri- 
bution of the permanent fund and land income of which the common schools are the beneficiary. 
No other money from any school district or state source shall be deposited or.paid into the public 
school utility.conservation fund. . 

B. ‘Annually, after the calculation of the state equalization guarantee distribution fay been made, 
the secretary of public education shall determine the sum of the deductions made in the state equal- 
ization guarantee distribution of school districts pursuant to Section 22-8-25 NMSA 1978 and shall 
certify that amount to the secretary of finance and administration. Distributions from the permanent 
fund and land income of which the common schools are the beneficiary equal to that amount shall be 
transferred from the common school'current fund to the public school utility conservation fund. | 

C. Money in the public school:utility conservation fund is appropriated to the public education 
department solely for the purpose of disbursing money to school districts to make payments pur- 
suant to any guaranteed utility savings contract between the school district and a qualified pro- 
vider or any installment contract or lease-purchase agreement for the purchase and installation 
of energy or water conservation measures pursuant to that guaranteed utility savings contract. 

D; Disbursements from the public school utility conservation fund shall be made only to school 
districts and only upon certification by the secretary of public education that the disbursement is 
for a payment authorized by the Public Facility Energy Efficiency and Water Conservation Act. 

E. The secretary of public education shall submit to the legislative finance committee and the 
legislative education study committee prior to each regular legislative session a list of school dis- 
tricts proposing to enter into approved guaranteed utility savings contracts in the succeeding fis- 
cal year. The list shall include information on the amount of the school district's proposed annual 
payments and specific amounts that utility and operational budget items are guaranteed to be 
reduced to'achieve the savings to make the payments. 

F, Any unexpended or unencumbered balance remaining in the public school utility conserva- 
tion fund at the end of any ie te year shall be ila aia to the public school fund. 


History: Laws 1998, ch. 281, § 7; 1997, ch. 42, § 8; The 2001 amendment, effective June 15, 2001, substi- 
2001, ch. 247, § 7; 2021, ch. 52, § 2. tuted "distribution" for "income" in Subsection A; in Sub- 

The 2021 amendment, effective July 1, 2021, substi- section B, updated the internal reference and’ substituted 
tuted "superintendent of public instruction" with "secre- "Distributions" for "Income"; deleted "or both" following 
tary of public education", and required the secretary of "conservation measures" in Subsection C; and’ substituted 
public education to submit to the legislative education "Public Facility" for "Public Building" in Subsection D. 
study committee, prior to each regular legislative session, The 1997 amendment, effective June 20, 1997, sub- 
a list of school districts proposing to enter into approved. _. stituted "utility" for "energy" throughout the section; 
guaranteed utility savings contracts in the succeeding fis- substituted "utility conservation" for "energy efficiency" 
cal year; in Subsection B, substituted "superintendent of throughout the section and in the section heading; made 
public instruction" with "secretary of public education" stylistic changes in Subsection B; in Subsection C, in- 
throughout, and after’ "distribution of school districts serted “or water" and inserted "or both"; and inserted "and 
pursuant to", deleted. "Paragraph (7) of Subsection D of"; _ Water Conservation" in Subsection D, 


and in Subsection E, after "legislative finance committee", 
added "and the legislative education study committee". 


251 


© 2022.State of New;Mexico, New Mexico Compilation Commission, All rights reserved, 


6-23-8 PUBLIC FINANCES 6-23-10 


6-23-8. Municipalities; use of certain revenues authorized. 


Upon adoption of an ordinance or resolution by an affirmative vote of a majority of the members 
of the governing body at any regular or special meeting of the governing body called for this pur- 
pose, a municipality may pledge utility cost savings, conservation-related cost savings or any or all 
revenues not otherwise pledged or obligated from gross receipts taxes received by the municipality 
pursuant to Section 7-1-6.4 NMSA 1978 and Section 7-1-6.12 NMSA 1978 for payments pursuant 
to a guaranteed utility savings contract with a qualified provider and any installment payment 
contract or lease-purchase agreement pursuant to that guaranteed utility savings contract, The 
ordinance or resolution shall declare the necessity for the guaranteed utility savings contract and 
related contracts or agreements and shall designate the source of the pledged revenues. Any reve- 
nues pledged for such contract payments shall be deposited in a special fund, and the municipality 
shall not use any other revenues to make such payments. At the end of each fiscal year, any money 
remaining in the special fund after payment obligations are met may be transferred to any other 
fund of the municipality. 


History: Laws 1993, ch. 231, § 8; 1997, ch. 42, § 9; 
2001, ch. 247, § 8. 

The 2001 amendment, effective June 15, 2001, in- 
serted "or resolution" following "ordinance" in the first 
and second sentences; and inserted "utility cost savings, 
conservation-related cost savings or" in the first sentence. 

The 1997 amendment, effective June 20, 1997, sub- 


deleted "Subsections A and E of" preceding “Section is 1- 
6.12 NMSA 1978" in the first sentence, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality, construction, and application of state and local 


public-utility-gross-receipts-tax statutes - modern cases, 


stituted "utility" for "energy" throughout the section and 58 A L.R.dSth 187. 


6-23-9. Counties; use of certain revenues authorized. 


Upon.adoption of an ordinance or resolution by an affirmative vote of a majority of the members 
of the board of county commissioners at any regular or special meeting of the board called for this 
purpose, .a county may pledge utility cost savings, conservation-related cost savings or any or all of 
the revenue not otherwise pledged or obligated from the first one-eighth of one percent increment 
and of one-half of the revenue from the third one-eighth of one percent increment of the county 
gross receipts tax transferred to the county pursuant to Section 7-1-6.13 NMSA 1978 and any or 
all of the revenue from the distribution-related to the first one-eighth of one percent increment 
made pursuant to Section 7-1-6.16 NMSA 1978 for the purpose of making payments pursuant to a 
guaranteed utility savings contract with a qualified provider or any installment payment contract 
or lease-purchase agreement pursuant to that.guaranteed utility savings contract. The ordinance 
or resolution shall declare the necessity for the guaranteed utility savings contract and related 
contracts or agreements and shall designate the source of the pledged revenues. Any revenues 
pledged for such contract payments shall be deposited in a special fund and the county shall not 
use any other county or state revenue to make such payments. At the end of each fiscal year, any 
money remaining in the special fund after the payment obligations are met may be transferred to 
any other fund of the county. 


History: Laws 1993, ch. 231, § 9; 1997, ch. 42, § 10; The 1997 amendment, effective June 20, 1997, substi- 


2001, ch. 247, § 9, 
The 2001 amendment, effective June 15, 2001, in- 
serted "or resolution" following "ordinance" in the first 


tuted "utility" for "energy" throughout the section and de- 
leted "Subsection B of" preceding "Section 7-1-6.13 NMSA 
1978" in the first sentence. 


and second sentences; and inserted "utility cost savings, 
conservation-related cost savings or" in the first sentence. 


6-23-10. State institutions and buildings; use of certain revenues 
authorized. 


Resulting utility cost savings and conservation-related cost savings, income from lands granted 
for the use of certain institutions and public buildings and deposited in income funds for such in- 
stitutions and buildings pursuant to Section 19-1-17 NMSA 1978 or special funds of institutions 
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may be appropriated and pledged for payments pursuant to a guaranteed utility savings contract 
or related lease-purchase agreement or installment payment contract pursuant to the Public Fa- 
cility Knergy Efficiency and Water Conservation Act. Money appropriated for that purpose shall 
be deposited in a special fund or account of the institution or fund and that revenue and no other 
revenue shall be pledged for payments pursuant to the Public Facility Energy Efficiency and Wa- 


ter Conservation Act. 


History: Laws 1998, ch. 231, § 10; 1997, ch. 42, § 11; 
1999, ch. 257, § 4; 2001, ch. 247, § 10; 2009, ch. 138, § 4. 
The 2009 amendment, effective July 1, 2009, at the 
beginning of the section, added "Resulting utility cost sav- 
ings and conservation-related cost savings”; and deleted 
former Subsection D, which provided for the pledge of 


resulting utility cost savings or conservation-related cost © 


savings for payment under a contract. 

The 2001 amendment, effective June 15, 2001, in- 
serted the Subsection A designation and added Subsec- 
tion B; in Subsection A, substituted "Public Facility" for 


"Public Building" in two places and inserted "except as 
provided in Subsection B of this section". 

The 1999 amendment, effective June 18, 1999, in- 
serted "and special funds of institutions" preceding "may 
be" and substituted "pledged for" for "used to make such" 
near the end of the section. 

The 1997 amendment, effective June 20, 1997, in the 
first sentence, substituted "utility" for "energy" and in- 
serted "and Water Conservation", and in the second sen- 
tence, inserted "pursuant" and inserted "and Water Con- 
servation". 


ARTICLE 24 


New Mexico Lottery 
Sec. Sec. 
6-24-1, Short title. 6-24-17, Disclosure of odds. 
6-24-2. Legislative findings, 6-24-18, Felony and gambling-related convictions; ineli- 
6-24-3. Purposes, gibility for lottery positions, 
6-24-4. Definitions. 6-24-19. Procurement; competitive proposals. 
6-24-5. New Mexico lottery authority created. 6-24-20, Disclosures by lottery vendor. 
6-24-6. Powers of the authority. 6-24-21. Drawings for and payment of prizes; unclaimed 
6-24-7. Board of directors; duties. prizes; applicability of taxation. 
6-24-8. Lottery games; adoption of rules, policies and 6-24-22. Lien on lottery winnings for debt collected by 
procedures by board. human services department; payment to 
6-24-9. Legislative oversight; legislative finance commit- department; procedure. 
tee; duties. -24-23, Recompiled. 
6-24-10. Chief executive officer; compensation; appoint- -24-24, Disposition of revenue, 
ment; duties, -24-25. Prohibition on use of state funds. 
6-24-11. Employees; conflict of interest; investigations; -24-26, Authorization to issue revenue bonds. 
bonds. -24-27. Revenue and budget reports; records; indepen- 


6-24-12. . Executive vice president for security; qualifica- 
tions; duties. 

6-24-13. Determination of confidential information; ap- 

, plicability of Open Meetings Act; criminal 

investigations. 

6-24-14. Lottery retailers; contracts; sales commission; 
bonds, 

6-24-15. Lottery tickets; sales. 

6-24-16. Termination of lottery retailer contracts. 


6-24-1. Short title. 


dent audits. 
-24-28. Internal auditor; appointment; duties, 
-24-29. Unlawfully influencing and fraud; penalties.” 
-24-30. Conflicts of interest; penalties. 
. Forgery of lottery ticket; penalty, 
24. 32. Unlawful sale of lottery ticket; penalty. 
-24-33. Unlawful purchase of lottery ticket; penalty. 
-24-34. Criminal provisions of act in addition to any ex- 
isting Criminal Code provisions. 
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Chapter 6, Article 24 NMSA 1978 may be cited as the "New Mexico Lottery Act”. 


History: Laws 1995, ch. 155, § 1; 2007, ch. 72, § 1. 
Cross references. — For criminal offenses related to 
gambling, see Chapter 30, Article 19 NMSA 1978, 


6-24-2. Legislative findings. 
The legislature finds that: | 


For the Gaming Control Act, see Chapter 60, Article 2E 
NMSA 1978. 

The 2007 amendment, effective July 1, 2007, changed 
the statutory reference to the act. 


A. lotteries have been enacted in many states and the revenues generated from those lotteries 
have contributed to the benefit of the residents of those states; 
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B. many New Mexicans already participate in other state loktgnes and support the establish- 
ment of a state lottery in New Mexico; and 

C. the most desirable, efficient and effective mechanism for sper Seb of a state WttErY is an 
independent lottery authority organized as a business enterprise separate from state government, 
without need for state revenues or resources and subject to oversight, audit and Seip ti by 
public officials and agencies. 


History: Laws 1995, ch. 155, § 2. 


6-24-3. Purposes. 


The purposes of the New Mexico Lottery Act are to: . 

A. establish and provide for the conduct of a fair and honest lottery for the tigi tatty of 
the public; and 

B. provide the maximum amount of revenues, without imposing additional taxes or using other 
state revenues, for the purpose of providing tuition assistance to resident undergraduates at New 
Mexico post-secondary educational institutions. 


History: Laws 1995, ch. 155, § 3; 2001, ch. 300, § 1. critical capital outlay needs of public schools and deleted 
The 2001 amendment, effective June 15, 2001, in Sub- the paragraph designation of former Paragraph (2). 
section B, deleted former Paragraph (1) listing funding 


6-24-4. Definitions. 


As used in the New Mexico Lottery Act: 

A. "authority" means the New Mexico lottery authority; 

B. "board" means the board of directors of the authority; 

C. "chief executive officer" means the chief executive officer of the authority appointed by the 
board pursuant to the New Mexico Lottery Act; 

D. "lottery" means the New Mexico state lottery established and operated. by the authority 
pursuant to the New Mexico Lottery Act; 

E. "lottery contractor" means a person with whom the authority has contracted for the purpose 
of providing goods or services for the lottery;_ 

F. “lottery game" means any variation of the following types of games, but does not include any 
video lottery game: 

(1) an instant-win game in which disposable tickets contain certain preprinted winners 
that are determined by rubbing or scraping an area or areas on the tickets to match numbers, let- 
ters, symbols or configurations, or any combination thereof,'as provided by the rules of the game; 
provided, an instant-win game may also provide for preliminary and grand prize drawings con- 
ducted pursuant tothe rules of the game; and 

(2) an on-line lottery game in which a lottery game is hooked up to a BG tea computer 
via a telecommunications system through which a player selects a specified group of numbers or 
symbols out of a predetermined range of numbers or symbols and purchases a ticket bearing the 
player-selected numbers or symbols for eligibility in a drawing regularly scheduled in accordance 
with game rules; 

G. ."lottery retailer" means a person with whom the authority has contracted for the PUTPORR of 
selling tickets in lottery games to the public; 

H. "lottery vendor" means any person who submits a bid, proposal or Oner a as aera of a major 
procurement contract and any person who is awarded a major procurement contract; and 

I, "person" means an individual or any other legal entity. 


History: Laws 1995, ch. 155, § 4; 2007, ch. 72, § 2. The 2007 amendment, effective July 1, 2007, elimi- 
nated the definitions of "major pia git contract and 
"net revenues". 
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6-24-5. New Mexico lottery authority created. 


A. There is created a public body, politic and corporate, separate and apart from the state, con- 
stituting a governmental instrumentality to be known as the "New Mexico lottery authority". The 
authority is created and organized for the purpose of establishing and conducting the New Mexico 
state lottery to provide revenues for the public purposes.designated by the New Mexico Lottery Act. 

B. The authority shall be governed by a board of directors composed of seven members who are 
residents of New Mexico appointed by the governor with the advice and consent of the senate. The 
members of the board of directors shall be prominent persons in their businesses or professions 
and shall be appointed so as to provide equitable geographical representation: No more than four 
members of the board shall be from any one political party. The governor shall consider appointing 
at least one member who has at least five years experience as a law enforcement officer, at least 
one member who is an attorney admitted to practice in New Mexico and at least one member who 
is a certified public accountant certified in New Mexico. 

C. Board members shall be appointed for five-year terms. To provide for staggered.terms, four 
of the initially appointed members shall be appointed for terms of five years and three members 
for terms of three years. Thereafter, all members shall be appointed for five-year terms. A vacancy 
shall be filled by appointment by the governor for the remainder of the unexpired term. A member 
shall serve until his replacement is confirmed by the senate. Board members shall be eligible for 
reappointment. 

D. The board shall select one of its members as ee ert A chatinad may bé se- 
lected for successive years. Members of the board may be removed by the governor for malfea- 
sance, misfeasance or willful neglect of duty after reasonable notice and a public hearing unless 
the notice and hearing are expressly waived in writing by the member. 

E.. The board shall hold: regular meetings at the call of the chairman, but not less often than 
once each calendar quarter. A board meeting may also be called upon the request in writing of 
three or more board members. A majority of members then in office constitutes a quorum for the 
transaction of any business and for the exercise of any power or function of the authority. 

F. Board members shall receive no compensation for their services but shall be paid expenses 
incurred in the conduct of authority business as allowed and approved by the puihoritys in accor- 
dance with policies adopted by the board. 

G. A board member shall be subject to a background check and investigation to determine his 
fitness for office. The results of that background check shall be made available to the governor and 
the senate. 


History: Laws 1995, ch. 155, § 5. the tuition fund, Stansell v. N.M. Lottery, 2009-NMCA-062, 
146 N.M. 417, 211 P.3d 214. 
ANNOTATIONS The New Mexico lottery is not a person under the 


Unfair Practices Act, Section 57-12-1 NMSA 1978. Stan- 
sell v. N.M. Lottery, 2009-NMCA-062, 146 N.M. 417,211 
P.3d 214. 


Lottery's powers. — The legislature made its intent 
clear that the lottery is a governmental instrumentality, 
empowered with the authority to maneuver in a corporate 
environment to accomplish its public purpose of financing 


6-24-6. Powers of the authority. 


A. The authority shall have all powers necessary or convenient to carry out and effectuate the 
purposes and provisions of the New Mexico Lottery Act that are not in conflict with the constitu- 
tion of New Mexico and that are generally exercised by corporations engaged in entrepreneurial 
pursuits, including the power to: 

(1) sue and be sued; 

(2) adopt and alter a seal; 

(3) adopt, amend and repeal bylaws, rules, policies and PaprResc ures for the conduct of its 
affairs and its business; . ) 

(4) procure or provide insurance; | 

(5) hold copyrights, trademarks and service marks and enforce its rights with respect 
thereto; 
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(6) initiate, supervise and administer the’ operation of the lottery in accordance with the 
provisions of the New Mexico Lottery Act and rules, pret and procedures adopted pursuant to 
that act} 

(7) enter into written agreements or contracts for the operation, participation in or mar- 
keting or promotion ofa joint lottery or joint lottery eee with operators of a lottery: 

(a) ' in one or more other states? a4 
(b): in a territory of the United States; 

“ (¢)* in one or more*political subdivisions of aitatt de state or territory of the United 
States; ii 
(d) ‘ in a sovereign nation; | 
(e) in an Indian nation, tribe or pueblo iocated within the United States: or 
(f) legally operated outside of the United States; 

(8) acquire or lease real property and make improvements thereon and acquire by lease or 
by purchase personal property, including computers, mechanical, electronic and on-line equipment 
and terminals and intangible’ property, including computer programs, systems’and software; 

(9) enter into contracts to incur debt’: and borrow money in its own name and enter into 
financing agreements with the state, with agencies or “ahah uae cheat of the state or with any 
commercial bank or credit provider; 

(10) receive and expend, in Acebrdanes with the: provisions’ of the New Mexico Lottery Act, 
all money received from any lottery or nonlottery source for effectuating the purposes of the New 
Mexico Lottery Act; 

(11) administer oaths, take dendattions: issue acihilepoentta and compel the attendance of 
witnesses and the production of books, papers, documents and other peal relative to any in- 
vestigation or proceeding conducted by the authority; 

(12) appoint and prescribe the duties of officers, agents and' igsldveds of the axithosity, 
including professional and administrative staff and personnel, and to fix their compensation, pay 
their expenses and pans a benefit program, ernie a retirement plan and a group insurance 
plan; 

(13) icles and contract with lottery vendors and lottery potailéte: 

(14). enter into contracts or agreements with state, local or federal law enforcement agen- 
cies or private investigators or other persons for the Sed aire ont of law enforcement, background 
investigations and security checks; 

(15) enter into contracts of all types on BE terms and dedaitions as the Select may 
determine; 

(16) establish and maintain banking Pela lops nips, including establishment a checks 
and savings accounts and lines of credit; 

(17) advertise and promote the lottery and lottery games; 

(18) act asa lottery retailer, conduct promotions that involve the dispensing of lottery tick- 
ets and establish and operate a sales facility to sell lottery tickets and any related merchandise; 
(19) adopt, repeal and amend such rules, policies and procedures as necessary to carry out 
and implement its powers and duties, organize and operate the authority, conduct lottery games 
and any other matters necessary or desirable for the efficient and effective operation of the lottery 
and the convenience of the public. 

B. The powers enumerated in this section are cumulative of and in addition to those powers 
enumerated elsewhere in the New Mexico Lottery Act, and’no insounis ap limit or restrict any 
other powers of the authority. ' 


History: Laws 1995, ch. 155, § 6; 2003, ch. 112, § 1. preceding "for the operation" added:"with operators of a 


The 2003 amendment, effective April 2, 2003, in lottery:" at the end; added Subsections.A(7)(a) to (f); de- 
Subsection A, deleted "any and" preceding "all powers leted "but not limited to" in Subsections A(8), (12), and 
necessary", deleted "but without limiting the generality (16); inserted "with" preceding "agencies or instrumentali- 
of the foregoing" near the end; in Subsection A(7), substi- ties" in Subsection A(9); and deleted "any and" preceding 
tuted "or contracts" for "with one or more other states" "all types on" in Subsection A(15). 

re | 
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6-24-7. Board of directors; duties. 


The board shall provide the authority with the private-sector perspective of a large marketing 
enterprise and shall make every effort to exercise sound and prudent business iia reat in its 
management and promotion of the lottery. It is the duty of the board to: 

A. adopt all rules, Pee wh and lee foo necessary for the establishment and operation of the 
lottery; 

B. maximizethe revenue for re es purposes of the New Mexico aac Act and to that end 
assure that all rules, policies and procedures adopted further revenue maximization; 

C.. appoint a chief executive officer, prescribe the chief executive officer's qualifications, duties 
and salary and set the salaries of the other officers and employees’ of the authority; 

D. approve, disapprove, amend or modify the annual budget recommended by the chief execu- 
tive officer for the operation of the authority; 

E. approve or disapprove:all procurements over seventy-five thousand dollars ($75,000); 

F, supervise the chief executive officer and the other officers and employees of the authority 
and meet with the chief executive officer at least once every three months to make and consider 
recommendations, set policies, determine types and forms of lottery games to be operated by the 
lottery and transact other necessary business; 

G. -conduct, with the chief executive officer, a continuing study of the lottery and other state lot- 
teries to improve the efficiency, profitability and security of the authority and the lottery; © 

H. prepare quarterly and sient reboua Hg maintain records as required under the New 
Mexico Lottery Act; 

I. “pursue other matters necessary, desirable or convenient for the efficient and effective opera- 
tion of lottery games, the ees entertainment and convenience of the public and the integrity 
of the lottery; and 

J. support problem oe tane initiatives and ms 4 information to players about where to 
obtain sees germbling assistance in New ee he 


History: Laws 1995, ch. 155, § 7; 2007, ch. 72, § 3. ~ added Subsection J to require the board to support prob- 
The 2007 amendment, effective July 1, 2007, required lem gambling initiatives, and provide information about 
the board to approve procurements over $75,000, and where to find gambling assistance. 


6- 24-8. Lottery games; adoption of vines, policies and procedures by board. 


The board may ere rules; policies and procedures for the conduct of lottery games in general, 
including, but not limited to the following matters: 

A. the type of games to be conducted, which may include any type of lottery game not prohib- 
ited by the New Mexico Lottery Act; 

B. the percentage of lottery revenues that shall ha returned to the public in the form of lottery 
prizes; 
»C... the method and location of selecting or validating winning tickets; 

D. the manner and time of payment of prizes, which may include lump-sum payments or in- 
stallments over a period of years; 

E. the manner of payments of prizes to the holders of winning tickets; 

F. the frequency. of games and drawings or selection of winning tickets; 

G. the method to be used in selling tickets, which may include at) use of electronic or AMeeh ota 
eal devices; 

H. the price of each ticket and the number and size of prizes; © 
TI. the’conduct of drawings and determination of winners of lottery games; 

J. requirements governing lottery tickets, including, but not limited to, requirements that all 
instant-win tickets be recyclable; and 

-K. “any and all other matters necessary, desirable or veahies Se toward Seas the efficient 
and effective ena of oie Be games. 


History: Laws 1995, ch. 155, § 8. 
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6-24-9. Legislative oversight; legislative finance committee; duties. 


A. The legislative finance committee shall oversee the operations of the authority, as well as 
periodically review and evaluate the success with which the authority is accomplishing its duties 
and operating the lottery pursuant to the New Mexico Lottery Act. The committee may conduct an 
independent audit or investigation of the lottery or the authority. 

B. The legislative finance committee shall report annually its findings and recommendations 
on the lottery and the operation of the hothanity, to sini spsdeein session ae the legislature. * 


History: Laws 1995, ch. 155,.§ 9; 2001, ch. 91, § 1. \) othe ieaiiatied oversight of the xitderg by the ‘egislative 
The 2001 amendment, effective April 2, 2001, elimi- . : finance committee. 
nated the lottery oversight committee and provided for 


6-24-10. Chief executive officer; compensation; appointment; duties. 


A. The board shall appoint and set the compensation of a "chief executive officer", who shall 
serve at the pleasure of the board. 
B. The chief executive officer, who shall be an employee of the authority, shall: 

(1). manage and direct the operation of the lottery and all administrative and technical 
activities of the authority in accordance with the provisions of the New Mexico Lottery Act. and 
pursuant to:rules, policies and procedures adopted by the board, pursuant to.that act; 

(2) employ and supervise such personnel as deemed necessary; 

(3) with the approval of the board and pursuant to rules, policies and procedures mittee 
by the board, enter into contracts for materials, equipment. and supplies to be used in the opera- 
tion of the lottery, for the design and installation of lottery games, for consultant services and for 
promotion of the lottery; 

(4) contract with lottery retailers pursuant to the New Mexico Lottery Act and board rules; 

(5) promote or provide for promotion of the lottery and any functions related to the authority; 

(6) hire an executive vice president for security and an internal auditor and take all neces- 
sary measures to provide for the security and integrity of the lottery; 

(7) prepare an annual budget for the approval of the board; 

(8) provide quarterly to the board, the governor and the legislative finance committee a 
full and complete report of lottery revenues and expenses for.the preceding quarter; and 

(9) perform such other duties as are necessary to implement and administer the lottery. 

C: The chief executive officer may refuse to renew a lottery contract in accordance with the 
provisions of the New Mexico Lottery Act or the rules, policies and procedures of the board. ' 

D. The chief executive officer or his designee may conduct hearings and administer oaths to 
persons for the purpose of assuring the security or integrity of lottery operations or to determine 
the qualifications of or compliance by lottery vendors and lottery retailers. 


History: Laws 1995, ch. 155,'§ 10; 2001, ch. 91, § 2. The 2001 amendment, effective April 2; 2001, deleted 
"and lottery. oversight committee" following "the gover- 
nor" in Subsection B(8). 


6-24-11. Employees; conflict of interest; investigations; bonds. 


A. No employee of the authority shall participate in any decision involving a lottery retailer 
with whom the employee has a financial interest. 

B. No employee of the authority who leaves the employment. of the authority may represent 
any lottery vendor or lottery retailer before the authority for a period of two years following termi- 
nation of employment with the authority. 

C. A background investigation shall be conducted on each applicant who has machisd the final 
selection process prior to employment by the authority. The authority is authorized to pay for the 
actual cost of such investigations and may contract with the department of public safety for the 
performance of the investigations. 
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D. The authority shall bond authority employees with access to authority funds or lottery rev- 
enue in an amount determined by the board and may bond other ~ agen as deemed necessary. 


icilethess Laws 1995, ch. 155, $11. 


6-24-12. Executive vice president for security; qualifications; duties. 


A. The chief executive officer shall hire an executive vice president for security, who shall be 
qualified by training and experience, including at least five years of law enforcement experience, and 
be knowledgeable and experienced in computer security. The executive vice president for security 
shall take direction as needed from the chief executive officer and shall be accountable to the board. 

B. The executive vice president for security shall: 

(1) be the chief administrative officer of the security division of the authority, which is 
designated as a law enforcement agency for the purposes of siete. the security provisions 
of the New Mexico Lottery Act; 

' (2) be responsible for assuring the security, honesty, fairness and integrity of the operation 
and administration of the lottery and to that end shall institute all necessary security measures, 
including an examination of the background of all prospective iS i lottery retailers, lottery 
vendors and lottery contractors; 

(3) in conjunction with the chief executive officer, confer with the attorney general or his 
designee to promote and ensure the security, honesty, fairness and integrity of the operation and 
administration of the lottery; and: 

(4) in conjunction with the chief executive officer, report any alleged violation of law to the 
attorney general or any other appropriate law enforcement authority for further investigation and 
action. 

C. The executive vice president for security and the employees of the division assigned by him as 
security agents shall be commissioned by the board as peace officers with full powers of arrest in the 
performance of their duties. These peace officers shall seek and must obtain certification pursuant to 
the provisions of the Law Enforcement Training Act [Chapter 29, Article 7 NMSA 1978]. 

D. The department of public safety in conjunction with the authority shall develop policy and 
procedures to require background checks. The policy and procedures shall require the fingerprint- 
ing of all board members and prospective employees. Fingerprint cards will be submitted to the 
department of public safety records bureau for processing through the federal bureau of investiga- 
tion. The department of public safety will not disseminate the criminal history information to the 
authority. 

E. An applicant for consideration shall be fingerprinted and shall provide two fingerprint cards 
to the department of public safety. Convictions of felonies or misdemeanors contained in the fed- 
eral bureau of investigation record shall be used in accordance with Section 6-24-18 NMSA 1978. 
Other information contained in the federal bureau of investigation record supported by indepen- 
dent evidence can form the basis for the denial, suspension or revocation for good and just cause. 
Such records and any related information shall be privileged and shall not be disclosed to indi- 
viduals not directly involved in the decisions affecting the specific applicants or employees. The 
authority shall pay for the cost of obtaining the federal bureau of investigation record. The depart- 
ment of public safety shall implement the provisions of this section on or before July 1, 1999. 


History: Laws 1995, ch. 155, § 12; 1999, ch. 287, § 1. The 1999 amendment, effective April 8, 1999, deleted 
"but not limited to" before "an examination" in Subsection 
B(2), and added Subsections C to EH, 


6-24-13. Determination of confidential py me applicability of 
Open Meetings Act; criminal investigations. 


A. The authority is specifically authorized to determine which information relating to the op- 
eration of the lottery is confidential. Such information is limited to trade secrets and proprietary 


259 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-24-14 PUBLIC FINANCES 6-24-14 


information; security measures, systems or procedures; security reports; information concerning 
bids or other contract data during the negotiation process, the disclosure of which would impair 
the efforts of the authority to contract for goods or services on favorable terms; and information 
obtained pursuant to investigations that would be protected from public disclosure under the In- 
spection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

B. The authority is subject to the provisions of the Open Meetings Act [Chapter 10, Article 15 
NMSA 1978]; provided that meetings or portions of meetings devoted to discussing information 
deemed to be confidential pursuant to Subsection A of this section are exempt from the provisions 
of that.act. 

C. The authority or its authorized agent shall: 

(1) conduct criminal background investigations and credit investigations on. all potential 
lottery retailers and all lottery vendors prior to the execution of any contract with a lottery retailer 
or a lottery vendor; ) 

(2) .supervise ticket validation and lottery drawings; 

(3) inspect at times determined solely by the authority the facilities of any parties vendor 
or lottery retailer in order. to determine the integrity of the lottery vendor's product or the opera- 
tions of the lottery retailer in order to determine whether the lottery vendor or the lottery retailer 
is in compliance with its contract; 

(4) report any suspected violations of the New Mexico Lottery Act to the appropriate dis- 
trict attorney, the attorney general or to any law enforcement agency having jurisdiction over the 
violation; and 

(5) upon request, provide assistance to any district attorney, the attorney general or.a law 
enforcement agency investigating a violation of the New Mexico Lottery Act. 


History: Laws 1995, ch. 155, § 13. 


6-24-14, Lottery retailers; contracts; sales commission; bonds. 


A. Lottery tickets shall be sold only by a lottery retailer who, pursuant to a contract with the 
authority, has been issued a certificate of authority signed by the chief executive officer. The lot- 
tery retailer shall display the certificate conspicuously at each authorized location. No lottery 
retailer shall sell a lottery ticket except from the locations listed in his contract and as evidenced 
by his certificate of authority unless the authority authorizes in writing any temporary location 
not listed in his contract. 

B. Before entering into a contract with a lottery retailer sient the Gui? eeeentiee officer 
shall consider: 

(1). the financial responsibility and security of the applicant and his Sco or activity; 

(2). the accessibility of his place of business or activity to the public; and } 

(8) the sufficiency of existing licenses to serve the public convenience and the volume of 
the expected sales. 

C. No person shall be a lottery retailer who: 

(1) ,is under eighteen years of age; | 

(2) is engaged exclusively in the business of selling lottery tickets; 

(3) is alottery vendor or an employee or agent of any lottery vendor doing business in Nie 
Mexico; 

(4). has been found to have violated any provisions of the New Mexico Lottery Act or any 
rule adopted by the board pursuant to that act; or 

(5) fails to certify to the chief executive officer that his premises are in compliance with the 
federal Americans with Disabilities Act of 1990. 

D. All lottery retailer contracts may be renewable annually in the discretion of the authority 
unless sooner terminated. 

E. The authority to act as a biter retailer i is not assignable or fraietarahl 

F.. Lottery retailer applicants shall pay an application fee established by the board to cover the 
cost of investigating and processing the application. 
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G. The board shall determine the commission to be paid lottery retailers for their sales of lot- 
tery tickets. 

H. Each lottery retailer shall keep a complete and current set of records accounting for all of 
his sales of lottery tickets and shall provide it for inspection upon request of the board, the chief 
executive officer, the legislative finance committee or the attorney general. 

I. Lottery retailers shall make payments to the lottery only by check, bankdraft, electronic 
fund transfer or other recorded, noncash financial transfer method as determined by the chief 
executive officer. 

J. No lottery retailer shall contract with any person for lottery goods or services except with 
the approval of the board. 


History: Laws 1995, ch. 155, § 14. For the federal Americans with Disabilities Act, see 42 
Cross references. — For provisions regarding the de- US.C.S. § 12101 et seq. 

duction of lottery game receipts from gross receipts, see 

7-9-87 NMSA 1978. 


6-24-15. Lottery tickets; sales. 


A. The price of each lottery ticket shall be clearly stated on the ticket. No person shall sell a 
ticket at a price other than at the price established by the authority unless authorized in writing 
by the chief executive officer. No person other than a lottery retailer shall ‘sell lottery tickets, but 
this subsection shall not be construed to prevent a person who may lawfully purchase tickets from 
making a gift of lottery tickets. Transactions between individuals on a nonprofit basis are permis- 
sible. Nothing in the New Mexico Lottery Act shall be construed to prohibit the authority from 
designating certain of its agents or employees to sell or give lottery tickets directly to the public. 

B. Lottery tickets may be given by merchants as a means of promoting goods or services to 
customers or prospective customers. 

C. Tickets shall not be sold to or purchased by individuals under sichteeti years of age. Parsone 
under eighteen years of age may receive lottery tickets as gifts. 

D. Tickets may be purchased only with cash or a check and shall not be purchased on credit. 

E. The names of elected officials shall not appear on any lottery ticket. 


History: Laws 1995, ch. 155, § 15. 


6-24-16. Termination of lottery retailer contracts. 


A. Any lottery retailer contract executed by the authority pursuant to the New Mexico Lottery 
Act shall specify the reasons for which a contract may be terminated by the authority, which rea- 
sons shall include but not be limited to: 

(1) a-violation of the New Mexico Lottery Act or any rule, policy or aces wire of the board 
adopted pursuant to that act; 

(2) failure to accurately or timely account for lottery tickets, lottery games, revenues or 
prizes as required by the authority; 

(3) commission of any fraud, deceit or misrepresentation; 

(4) failure to achieve sales goals established by the lottery; . 

(5) conduct prejudicial to public confidence in the lottery; 

(6) the lottery retailer's filing for or being placed in bankruptcy or receivership; 

(7) any material change as determined in the sole discretion of the authority in any mat- 
ter considered by the authority in executing the contract with the lottery retailer; and 

(8) failure to meet any of the objective criteria established by the authority pursuant to 
the New Mexico Lottery Act. 

B. The chief executive officer may terminate a contract with a lottery retailer for violations 
or actions that according to the terms of the contract, pursuant to Subsection A of this section, 
require termination. 


History: Laws 1995, ch. 155, § 16. 
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6-24-17. Disclosure of odds. 


The authority shall make adequate disclosure ofthe odds, with respect to each lottery game by 
stating the odds in lottery game advertisements or by.posting the odds at each place in which lot- 
tery tickets are sold. | . 


History: Laws 1995, ch. 155, § 17. 


6-24-18. Felony and gambling-related convictions; ineligibility f for 
lottery positions. 


No person who has been convicted of a felony or a gambling-related offense under federal law 
or the law of any state may be a board member, chief executive officer, officer or employee of the 
authority, lottery vendor or lottery retailer. Prior to appointment as a board member, chief execu- 
tive officer or other officer or employee, a person shall submit to the board a-full set of fingerprints 
made at a law enforcement agency by an agent or officer of such agency on forms supplied by the 
authority. The executive vice president for security may require a lottery retailer to submit finger- 
prints prior to completing a contract. 


History: Laws 1995, ch. 155, § 18. 


6-24-19. Procurement; competitive proposals. 


The authority shall enter into a contract for a procurement after evaluating competitive pro- 
posals and shall not design requests for proposals to provide only for sole source contracts. The 
authority shall conduct its own procurement, but the authority shall conduct all procurement in 
accordance with the Procurement Code [13-1-28:.NMSA 1978]. In all procurement decisions, the 
authority shall take into account the particularly sensitive nature of the lottery and shall act to 
promote and ensure security, honesty, fairness and integrity in the operation and administration 
of the lottery and the objectives of raising revenue for the public purposes of the New Mexico Lot- 
tery Act. Procurements shall not be artificially divided to reduce the cost of the procurement below 
the procurement thresholds provided in the Procurement Code. 


History: Laws 1995, ch. 155, § 19; 2007, ch. 72,.§ 4. The 2007 amendment, effective July 1, 2007, required 
the authority to comply with the Procurement Code. 


6-24-20. Disclosures by lottery vendor. 


A. Any lottery vendor that submits a bid or proposal for a contract to supply lottery equipment, 
tickets or other material or services for use in the operation of the lottery shall disclose at the time 
of'such bid or‘proposal: 

(1) the lottery vendor's Sieesd name and address eae the names and addresses of the 
following: 

(a) ifthe lottery vendor is a partnership, all of the wale ant and limited partners; 

(b) if the lottery vendor is a trust, the trustee and all persons entitled to receive in- 
come or benefit from the ‘trust; 

(c) if the lottery vendor is an sascdiati dey the members, officers and directors; 

(d) if the lottery vendor is a corporation, the officers, directors and each owner or 
holder, directly or indirectly, of any equity security or other evidence of ownership of any interest 
in the corporation; except that, in the case of owners or holders of publicly held equity securities of 
a publicly traded corporation, only the names and addresses of those pane or ae five per- 
cent or more of the publicly held securities must be disclosed; and 

(e) if the lottery vendor is a subsidiary company, each intermediary company, hold: 
ing company or parent company involved therewith and the officers, directors and stockholders 
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of each; except that, in the case of owners or holders of publicly held securities of an intermedi- 
ary company, holding company, or parent company that is a publicly traded corporation, only the 
names and addresses of those aba or holding five percent or more of the publicly held securities 
must be disclosed; 

(2) -if the lottery vendoris a iineeisifien, all the states in vthiole the lottery vendori is autho- 
rized to do business and the nature of that business; 

(3) other jurisdictions in which the lottery vendor has contracts to supply gaming materi- 
als, equipment or services; 

(4) the details of any bk by a federal or any state court re the lottery vendor or any 
person whose name and address is required under this section for a criminal offense punishable 
by imprisonment for more than one year and shall submit to the board a full set of fingerprints 
of such person made at a law enforcement agency by an agent or officer of such agency on forms 
supplied by the authority; 

(5): the details of any decir ect ‘Silt by any state against the lottery vendor or 
any person whose name and address are required by this section regarding any matter related 
to gaming services or the selling, leasing, offering for sale or lease, buying or servicing of gaming 
materials or equipment; 

(6) audited annual financial statements of the lottery vendor for the precéding five years; 

(7) a statement of the lottery vendor's gross receipts realized in the preceding year from 
gaming services and the sale, lease or distribution of gaming materials or equipment to states op- 
erating lotteries and to private persons licensed to conduct gambling, differentiating that portion of 
the gross receipts attributable to transactions with states operating lotteries from that portion of 
the gross receipts attributable to transactions with private persons licensed to conduct gambling; 

(8) the name and address of any source of gaming materials or equipment for the lottery 
vendor; 

(9), the number of years the lottery vendor has been in the business of caplet gaming 
services or gaming materials or equipment; and 

(10) ‘any other information, accompanied by any documents the board by rule: may reason- 
ably require as being necessary or appropriate in the public interest to accomplish the purposes of 
the New Mexico Lottery Act. 

B. Nocontract for supplying goods or services for use in ahs ea ata Re of the lottery is enforce- 
able against the authority unless the requirements of this section have been fulfilled.., 


History: Laws 1995, ch. 155, § 20. 


6- 24-21. Drawings for and sayTient of prizes; unclaimed prizes; 
applicability of taxation. 


A. All lottery prize drawings shall be open to the public. If the prior written approval of the 
chief executive officer and the executive vice president for security are obtained, the selection of 
winning entries may be performed by an employee of the lottery. A member of the board shall not 
perform the selection of a winning entry. Drawings for a prize of more than five thousand dollars 
($5,000) shall be conducted and videotaped by the security division and witnessed by the inter- 
nal auditor of the authority or his designee. Promotional drawings for a prize of less than five 
thousand dollars ($5,000) are exempt from the requirements of this subsection if prior written 
approval is given by the chief executive officer and the executive vice president for security. All lot- 
tery drawing equipment used in publie drawings to select winning numbers or entries or partici- 
pants for prizes shall be examined and tested by the chief executive officer's staff and the internal 
auditor of the authority or his designee prior to and after each public drawing. 

- B, Any lottery prize is subject to applicable state taxes. The authority shall report to the state 
and federal taxing authorities any lottery prize exceeding six hundred dollars ($600). 

-C,. The authority shall adopt rules, policies and procedures to conduct fair and equitable draw- 
ings and establish a system of verifying the validity of tickets claimed to win prizes and to effect 
payment of such prizes, provided: _ 
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(1) no prize shall be paid upon a ticket purchased or sold in violation of the New Mexico 
Lottery Act. Any such prize shall constitute an unclaimed prize for purposes of this section; 

(2) the authority is discharged from all liability upon payment of a prize; 

(3) the board may by rule provide for the payment of prizes by lottery retailers, whether 
or not the lottery retailer sold the winning ticket, whenever the amount of the prize is less than 
an amount set by board rule. Payment shall not be made directly to a player by a machine or. a 
mechanical or electronic device; 

(4) prizes not claimed within the time period dababliatied by the atreniiy are forfeited and 
shall be paid into the prize fund. No interest is due on a prize when a claim is delayed; 

. (5) ‘the right to a prize is not assignable, but prizes may be pipe to a deceased winner's 
estate or to a person designated by judicial order; 

(6) until a signature or mark is placed on a ticket in the area designated for signature, a 
ticket is owned by the bearer of the ticket, but after a signature or mark is placed on a ticket in the 
area designated for signature, a ticket is‘owned by the person whose signature or mark appears, 
and that person is entitled to any prize attributable to the owner; and 

(7) ‘the authority is not responsible for lost or stolen tickets. 


‘History: Laws 1995, ch. 155, § 21; 1999, ch. 287, § 2. The 1999 amendment, effective April 8, 1999, rewrote 
Subsection A and added Subsections C(6) and C(7). 


6-24-22. Lien on lottery winnings for debt collected by human services 
department; payment to department; procedure. 


A. The human services department shall periodically certify to the authority the names and 
social security numbers of persons owing a debt to or collected by the human services department. 
This list shall include individuals that owe child support being collected by the state's child se 
port enforcement agency pursuant to Title IV-D of the Social Security Act. 

B. Prior to the payment of a lottery prize in excess of six hundred dollars ($600), the lotion 
shall check the name of the winner against the list of names and social security numbers of per- 
sons owing a debt to or collected by the human services department. 

C. Ifthe prize winner is on the list of persons owing a debt to or collected by the agency, the lot- 
tery shall make a good-faith attempt to notify the human services department, and the department 
then has a lien against the lottery prize in the amount of the debt owed to or collected by the agency. 
The lottery has no liability to the human services department or the person on whose behalf the de- 
partment is collecting the debt if the lottery fails to match a winner's name to a name on the list or 
is unable to notify the department of a match. The department shall provide the lottery with written 
notice of a lien promptly within five working days after the lottery notifies the department of a match. 

D. Ifthe lottery prize is to be paid directly by the authority, the amount of the debt owed to or 
collected by the human services department shall be held by the lottery for a period of ninety days 
from the lottery's confirmation of the amount of the debt to allow the department to institute any 
necessary administrative seizure proceedings in accordance with Section 27-1-11 NMSA 1978. If 
an administrative seizure a proceeding is not initiated within the ninety-day period, the authority 
shall release the lottery prize payment to the winner. 

E.. The human services department, in its discretion, may release or partially release the lien 
upon written notice to the authority. 

F. A lien or administrative seizure established against a lottery prize o on behalf of a child sup- 
port enforcement case shall take first priority over all other liens established by the department. 

G. A lien under this section is in addition to any other lien created. by law. 


History: Laws 1995, ch. 155, § 22; 2004, ch. 40, § 1. Title IV-D of the Social Security Act and to add the last 


Cross references, — For enforcement of support obli- sentence of the subsection, amended Subsection D to 
gations, see Chapter 40, Article 4A NMSA 1978. change "thirty" to "ninety" in both places and to change 
For Title IV-D of the federal Social Security Act, see 42 "garnishment or wage withholding" to "an administrative 
US.C.S. § 651 et seq. seizure" and added "Section 27-1-11 NMSA 1978", added 
The 2004 amendments, effective May 19, 2004, a new Subsection F and redesignated former Subsection iM 
amended Subsection A to delete the language relating to as Subsection G. 
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6-24-23. Recompiled. 


Recompilations. — Laws 2014, ch. 80, § 5 recompiled 
and amended former 6-24-23 NMSA 1978 as 21-21N-5 
NMSA 1978; effective March 12, 2014: 


6-24-24. Disposition of revenue. 


A. As nearly as practical, an amount equal to at least fifty percent of the gross annual revenue 
from the sale of lottery tickets shall be returned to the public in the form of lottery prizes. 

B. No later than the last business day of each month, the authority shall transmit at least 
twenty-seven percent of the gross revenue of the previous month until December 31, 2008 and at 
least thirty percent of the gross revenue of the previous month thereafter to the state treasurer, 
who shall deposit it in the lottery tuition fund. 

C. Operating expenses of the lottery include all costs incurred in the operation and admin- 
istration of the lottery and~all costs resulting from any contracts entered into for the purchase 
or lease of goods or services required by the lottery, including the costs of supplies, materials, 
tickets, independent audit services, independent studies, data transmission, advertising, promo- 
tion, incentives, public relations, communications, commissions paid to lottery retailers, printing, 
distribution of tickets, purchases of annuities or investments to be used to pay future installments 
of winning lottery tickets, debt service and payment of any revenue bonds issued, contingency 
reserves, transfers to the reserve fund and any other necessary costs incurred i in carrying out the 
provisions of the New Mexico Lottery Act. 


History: Laws 1995, ch. 155, § 24; 2000, ch. 52, § 1; 
2001, ch. 300, § 3; 2007, ch. 72, § 5. 

The 2007 amendment, effective July 1, 2007, required 
the authority to transfer at least twenty-seven percent 
of monthly gross revenues to the lottery tuition fund un- 
til December 31, 2008 and thereafter to transfer at least 
thirty percent of monthly gross revenues and deleted the 
transfer of balances to the lottery tuition fund. 


"fifty percent of the revenues in the public school capital 
outlay fund for expenditure pursuant to the provisions of 
the Public School Capital Outlay Act and fifty percent". 

The 2000 amendment, effective July 1, 2000, in Sub- 
section B, changed percentages for the deposits of net 
revenue from sixty to fifty percent for the public school 
capital outlay fund and from forty to fifty percent for the 
lottery tuition fund. 


The 2001 amendment, effective June 15, 2001, in Sub- 
section B, after "who shall deposit", substituted "them" for 


6-24-25. Prohibition on use of state funds. 


The authority shall be self aaktainiig and self-funded. No appropriations, ee or other trans- 
fer of state funds shall be made to the authority or used or obligated to pay the expenses of the 
authority or lottery prizes. No claim for the payment of any lottery expense or lottery prize shall 
be made against any money other than money credited to the authority. 


History: Laws 1995, ch. 155, § 25. 


6-24-26. Authorization to issue revenue bonds. 


‘A. In order to provide funds for the initial development and operation of the lottery, the board 
is authorized to issue lottery revenue bonds in an amount not to exceed three million dollars 
($3,000,000) payable solely from revenues of the authority generated from operation of the lottery. 

B. The board may issue bonds to refund other bonds issued pursuant to this section. 

C. The bonds shall have a maturity of no more than five years from the date of issuance. The 
board shall determine all other terms, covenants and conditions of the bonds; provided, however, 
that the bonds may provide for Ghigdlagresne in part or in full of the balance due at any time with- 
out penalty. 

D. The bonds shall be executed with the mld nual or facsimile signature of the chief executive 
officer or the chairman of the board and attested by another member of the board. The bonds may 
bear the seal, if any, of the authority. 
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E. The proceeds of the bonds and the earnings on those proceeds are appropriated to the au- 
thority for the initial development and operation of the lottery, to pay expenses incurred in the 
preparation, issuance and sale of the bonds, to pay any obligations relating to the bonds and 
the proceeds of the bonds under the Internal Revenue Code of 1986 and for any other lawful 
purpose. 

F. The bonds may be sold either at a public sale or at a private sale to the state investment 
officer or to the state treasurer. If the bonds are sold at a public sale, the notice of sale‘and other 
procedures for the sale shall be determined by the chief executive officer or the board.. 

G. This section is full authority for the issuance and sale of the bonds, and. the bonds shall not 
be invalid for any irregularity or defect in the proceedings for their issuance and sale and shall be 
incontestable in the hands of bona fide purchasers,or holders of the bonds for value. 

H. An amount of money from the sources specified in Subsection A of this section sufficient to 
pay the principal of and interest on the bonds as they become due in each year shall be.set aside, 
and is hereby pledged, for the payment of the principal and interest on the bonds. 

I. The bonds shall be legal investments for any person or board charged with the investment of 
public funds and may be accepted as security for any deposit of public money, and the bonds. and 
interest thereon are exempt from taxation by the state and any political subdivision or agency of 
the state. 

J. . The bonds shall be payable by the authority, which shall keep a complete record malate to 
the payment of the bonds. 


History: Laws 1995, ch. 155, § 26. For the Internal Revenue Code of 1986, see 26 U.S,C.S. 
Cross references. — For investment of the severance § 1 et seq. 

tax permanent fund in New Mexico lottery revenue bonds, 

see 7-27-5,21 NMSA 1978, 


6-24-27. Revenue and budget reports; records; independent audits. — 


A. The board shall: ' | 

(1) submit quarterly and annual reports to the governor and the legislative finance com- 
mittee disclosing the total lottery revenue, prizes, commissions, ticket costs, operating expenses 
and other revenue of the authority during the reporting period and, in the annual report, describe 
the organizational structure of the authority and summarize the functions performed by each or- 
ganizational division within the authority; 

(2) maintain weekly or more frequent records of lottery transactions, including the dis- 
tribution of lottery tickets to retailers, revenue received, claims for prizes, prizes paid, prizes for- 
feited and other financial transactions of the authority; anc 

(3). use the state government fiscal year. 

B. The board shall provide, for informational purposes, to the department of finance and ad- 
ministration and the legislative finance committee, by December 1 of each year, a copy of the an- 
nual proposed operating budget for the authority for the succeeding fiscal year. This budget pro- 
posal shall also be accompanied by an estimate of the revenue to be deposited in the lottery tuition 
fund for the current and succeeding fiscal years. 

C. The board shall contract with an independent certified public accountant or Nighi for an 
annual financial audit of the authority. The certified public:accountant or firm shall have no 
financial interest in any lottery contractor. The certified public accountant or firm shall present 
an audit report no later than March 1 for the prior fiscal year. The certified public accountant or 
firm shall evaluate the internal auditing controls in effect during the audit period. The cost of 
this financial audit shall be an operating expense of the authority. The legislative finance com- 
mittee may, at any time, order an audit of any phase of the operations of the authority, at the ex- 
pense of the authority, and shall receive a copy of the annual independent financial audit. A copy 
of any audit performed by the certified public accountant or ordered by the legislative finance 
committee shall be transmitted to the governor, the speaker of the house of representatives, the 
president pro tempore of the senate, the legislative finance committee and the legislative council 
service library. i 
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History: Laws 1995, ch. 155, § 27; 2001, ch. 91, § 3; a copy of the audit to be filed in the legislative council 
2007, ch. 72, § 6. service library. 

The 2007 amendment, effective July 1, 2007, deleted The 2001 amendment, effective April 2, 2001, deleted 
the provision that required the annual proposed operat- "and lottery oversight committee" following "legislative fi- 
ing budget include an estimate of the amount to be depos- nance committee" in Subsection A(1) and from the end of 
ited in the public school capital outlay fund and required Subsection B. 


6-24-28. Internal auditor; appointment; duties. 


A. The board, with the recommendation and assistance of the chief executive officer, shall em- 
ploy an internal auditor. The internal auditor, who shall be an employee of the authority, shall be 
qualified by training and experience as an auditor and management analyst and have at least five 
years of auditing experience. The internal auditor shall take direction as needed from the chief 
executive officer and be accountable to the board. 

B. The internal auditor shall conduct and coordinate comprehensive audits for all aspects of 
the lottery, provide management analysis expertise and carry out any other rutiee specified by the 
board and by law. The internal auditor shall specifically: 

(1). conduct, or provide for through a competitive bid process, an annual financial audit 
and observation audits of drawings; 

(2) create an annual audit plan to be approved by the board; 

(3) search for means of better efficiency and cost savings and waste prevention; 

(4) examine the policy and procedure needs of the lottery and determine compliance; 

(5) ensure that proper internal controls exist; 

(6) perform audits that meet or exceed governmental audit standards; and 

(7) submit audit reports on a quarterly basis to the board, the chief executive officer, the 
state auditor and the legislative finance committee. 

C. The internal auditor shall conduct audits as needed i in the areas of: 

(1) personnel security; 

(2) lottery retailer security; 

(3) lottery contractor security; 

(4) security of manufacturing operations of lottery contractors; 

(5) security against lottery ticket counterfeiting and alteration and other means of fraudu- 
lently winning; ! 

(6) security of drawings among entries or finalists; 

(7) computer security; 

(8) data communications security; 

(9) database security; 

(10) systems security; 

(11) lottery premises and warehouse security; 

(12) security in distribution; 

(13) security involving validation and payment procedures; 

(14) security involving unclaimed prizes; 

(15) security aspects applicable to each particular lottery game; 

(16) security of drawings in games whenever winners are determined by drawings; 

(17) the completeness of security against locating winners in lottery games with pre- 
printed winners by persons involved in their production, storage, distribution, administration or 
sales; and 

(18) . any other aspects of security applicable to any parwdnlar lottery game and to the lot- 
tery and its operations. 

D. Specific audit findings related to security invasion eaameiqind are confidential and may be 
reported only to the chief executive officer or his ag the board, the governor and the attor- 
ney general. Ps ; 


ae 


History: Laws 1995, ch. 155, § 28; 2001, ch. 91, § 4. The 2001 amendment, effective April 2, 2001, deleted 
‘ "the lottery oversight committee" following "the state au- 
ditor" in Subsection B(7). 
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6-24-29. Unlawfully influencing and fraud; penalties. 


A. Itis unlawful to knowingly: ; 
(1), influence the winning of a prize through the use of coercion, fraud, deception or tam- 
pering with lottery equipment or materials; 

(2) make a material false statement in any anclicaricn for neler as a lottery retailer 
or any lottery vendor proposal or other proposal to conduct lottery activities or to make a mate- 
rial false entry in any book or record that is compiled or maintained or submitted pursuant to the 
provisions of the New Mexico. Lottery, Act; 

(3), obtain or attempt to obtain access to a computer database or information maintained 
by the authority without the specific written authorization of the authority; or 

(4) obtain or attempt to obtain access to.a computer database or information bashiseinee ce 
by a person pursuant to a contract with the - authors without the specific written qubhorization 
of the authority. . 

B... Any person who violates any provision of emyatress A of this section is guilty ‘of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978, 


History: Laws 1995, ch. 155, § 29; 1999, ch. 287, § 3. . The 1999 amendment, effective meg es 8,,.1999, added 
Subsections A(3) and A(4). 


j LAD 


6-24-30. Conflicts of interest; penalties. 


A. Itis unlawful for the chief executive officer, a board member or any employee of the author- 
ity or any person residing in the household of the officer, board member or employee to: 

(1) have, directly or indirectly, an interest in a business, knowing that such business con- 
tracts with the lottery for a major procurement, whether such interest is as a natural person, part- 
ner, member of an association, stockholder or director or officer of a corporation; or 

(2) accept or agree to accept any economic opportunity, gift, loan, gratuity, special discount, 
favor, service or hospitality having an aggregate value of more than twenty dollars ($20.00) in any 
calendar year, except for food and beverages consumed by the recipient at the time of receipt, from 
a person, knowing that the person: 

(a) contracts or seeks to contract with the state to supply gaming is Saul materi- 
als, lottery tickets or consulting services for use in the lottery; or 
(b) isa lottery retailer. : 

B. Itis unlawful for a lottery retailer or a lottery vendor to offer, pay, give or make any economic 
opportunity, gift, loan, gratuity, special discount, favor, service or hospitality having an aggregate 
value of more than twenty dollars ($20.00) in any calendar year, except food and beverages con- 
sumed by the recipient at the time of receipt, to a person, knowing the person is the chief executive 
officer, a board member or an employee of the authority, or a person. residing i in the household of 
the officer, board member or employee. 

C. Any person who violates any provision of this section is guilty of. a misdemeanor and shall 
be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978, 

D. Ifa board member, the chief executive officer or an employee of the authority, or any person 
residing in the household thereof, is convicted of a violation of this section, that board member, 
chief executive officer or employee shall be removed from office or employment with the authority. 


History: Laws 1995, ch. 155, § 30; 1999, ch. 287, § 4. by the recipient at the time of receipt" in Subsections A(2) 
The 1999 amendment, effective April 8, 1999, deleted and B and‘substituted "more than twenty dollars ($20.00)" 


"other than food and beverages" following "service or hos- for "twenty dollars ($20.00) or less" insSubsection A(2). : 
pitality" and inserted "except food and beverages consumed ’ . ere: 


6-24-31. Forgery of lottery ticket; penalty. 
A. It is unlawful to falsely make, alter; forge, pass, present or counterfeit, with intent to de- 


fraud, a lottery ticket, or receipt for the purchase thereof, issued or purported to have been issued 
by the lottery under the New Mexico Lottery Act. 
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B. It is unlawful to steal, knowingly possessor attempt:to redeem stolen lottery tickets. 
~C.. A person who violates the provisions of Subsection A of this section when: ) 

(1) the value of all things received in return for the forged lottery ticket or forged receipt 
for the purchase of a lottery ticket is one hundred dollars ($100) or less is guilty of a petty misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1: NMSA 1978; 

(2) the value of all things received in return for the forged lottery ticket or forged receipt 
for the purchase of a lottery ticket is more than one hundred dollars ($100) but not more than one 
thousand dollars ($1,000) is guilty of a misdemeanor and shall be sentenced pursuant to the provi- 
sions of Section 31-19-1 NMSA 1978; 

(3) the value of all things received in 1 return for the Piccom a atta ticket or forged receipt 
for the purchase of a lottery ticket is more than one thousand.dollars ($1,000) but not more than 
two thousand. five hundred. dollars ($2,500) is guilty of a fourth degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(4). the value of all things received in return for the forged lottery ticket, or forged receipt 
for the purchase of a lottery ticket is more than two thousand five hundred dollars ($2,500) but 
not more than twenty thousand dollars ($20,000) is guilty of a;third degree felony and shall be 
sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(5) ; the value of all things received in return for the forged lottery ticket or forged receipt 
for the purchase of a lottery ticket is more than twenty.thousand, dollars ($20,000) is guilty of a 
second degree felony and, shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 
1978. 

D. A person who violates the provisions of Subsection B of this section, when: 

(1) the face value of the lottery tickets is one hundred dollars ($100) or less i is guilty of a 
Raat misdemeanor and shall be sentenced.pursuant to the provisions of Section 31-19-1 NMSA 
1978; 

(2). the face value of the lottery tickets is more than, one hundred dollars.($100) but not 
more than one thousand dollars ($1,000) is guilty of a misdemeanor and shall be sentenced pursu- 
ant to the provisions of Section 31-19-1 NMSA 1978;.. | 

__ (3) the face value of the lottery tickets is more than one thousand dollars ($1,000) but not 
more than two thousand five hundred dollars ($2,500) is guilty of a fourth degree felony and shall 
be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; 

(4), the face value of the lottery tickets is more than two thousand five hundred dollars 
($2,500) but not more than twenty thousand dollars ($20,000) is guilty of a third degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978; and 

(5) the face value of the lottery tickets is more than twenty thousand dollars ($20,000) is 
guilty of a second degree felony and shall be,sentenced pursuant to the Provisiane of Section:31- 
18-15 NMSA 1978. 


History: Laws 1995, ch. 155, § 31; 1999, ch. 287, § 5. The 1999 amendment, effective April.8, 1998, deleted 
Cross references, — For forgery generally, see 30-16- former Subsection B, relating to persons who violate Sub- 


10 NMSA 1978. ’ * gection A, and added Subsections B to D. 


6-24-32. Unlawful sale of lottery ticket; penalty. 


A. Itis unlawful for: 

(1) any person to sell a lottery ticket at a ane other than that fixed by the authority pur- 
suant to the New Mexico Lottery Act; 

(2) any person other than the authority or a lottery retailer to sell or resell any lottery 
ticket; and 

(3) any person to sella lottery ticket to any person under eighteen years of age. 

B. Notwithstanding the provisions of Subsection A of this section, any person may make a gift 
of lottery tickets, and the ere or a lottery retailer may make a gift of vols Bd tickets for pro- 
motional purposes. 

C. Any person who violates any provision of this section for the first time is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA.1978. 
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D. Any person who violates any provision of this section for a second or subsequent time is 
guilty of a fourth degree felony and shall be sentenced ares to the pie toee of Section 31-18- 
15 NMSA 1978. . 


History: Laws 1995, ch. 155, § 32. 


6-24-33. Unlawful purchase of lottery ticket; penalty. 


A. Itis unlawful for the following persons to purchase a lottery ticket or to share knowingly in 
the lottery winnings of another person: 
(1) the chief executive officer, a board member or an employee of the authority; or 
(2) an owner, officer or employee of a lottery vendor or, in the case of a easing cteasiet an 
owner of five percent or more of the corporate stock of'a lottery vendor. 

B. Notwithstanding the provisions of Subsection A of this section, the chief executive officer 
may authorize in writing any employee of the authority and any employee of a lottery contractor 
to purchase a lottery ticket for the purposes of verifying the proper operation of the lottery with 
respect to security, systems operation and lottery retailer contract compliance. Any prize awarded 
as a result of such ticket purchase shall become the property of the authority and shall be added 
to the prize pools of subsequent lottery games. 

C. Nothing in this section shall prohibit lottery retailers or their employees from purchasing 
lottery tickets or from being paid a prize for a winning ticket. 

D. Certain classes of persons who, because of the unique nature of the supplies or services 
they provide for use directly in the operation of the lottery, may be prohibited, in accordance 
with rules adopted by the board, from participating in any lottery in which such supplies or 
services are used. 

Ek. Any person who violates any provision of this section for the first time is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. » 

F. Any person who violates any provision of this section for a second or subsequent time is 
guilty of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18- 
15 NMSA 1978. 


History: Laws 1995, ch. 155, § 33; 2001, ch. 91, § 5. The 2001 amendment, effective April 2, 2001, deleted 
5 "a member of the lottery oversight committee" following 
"board member" in Subsection A(1).... 


6-24-34. Criminal provisions of act in addition to any existing Cuiminal 
Code provisions. 


The criminal provisions of the New Mexico Lottery Act are not intended to and do not réplace 
or preempt prosecution for Criminal Code [80-1-1 NMSA 1978] violations based on identical or 
similar conduct. 


History: Laws 19985, ch. 155, § 34. For the Gaming Control Act, see Chapter 60, Article 2E 

Cross references, — For criminal offenses related to NMSA 1978 et seq. 
gambling, see Chapter 30, Article 19 NMSA 1978, 

Statewide Economic Development 
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Sec... 
6-25-6.1. New Mexico finance authority; additional pow- 
ers; federal new markets tax credit pro- 
gram. 
-25-7. Project revenue bonds. 
-25-8, Leases of projects. 
-25-9. Project revenue refunding bonds. 
5-10. Use of project revenue bond proceeds. 
5-11. Project revenue bonds legal investments. 
5-12. Repealed. 
5-13. Economic development revolving fund. 
5-14. Tax impact fund. 
5-15. Cumulative authority. 
-25-16. Liberal interpretation. 
-25-17, Economic development revolving fund poada of 
the authority; use; security. 
6-25-18. Economic development revolving fund bonds; 
authorization for issuance; terms and con- 
ditions. 


Sec. 

6-25-19. Economic development revolving fund bonds se- 
cured by trust indenture. 

6-25-20. Publication of notice; validation; limitation of 
action. Aj 

6-25-21. Refunding bonds. 

6-25-22. Economic development revolving fund and proj- 
ect revenue bond anticipation notes. 

6-25-23. Remedies of holders of economic development 
revolving fund bonds and project revenue 
bonds. 

6-25-24. Agreement of the state. 

6-25-25. ‘Economic development revolving fund bonds; le- 

gal investments. 

6-25-26. Tax exemption. 

6-25-27. Proprietary information; confidentiality; penalty. 

6-25-28. Application of other laws. 

6-25-29. Temporary provision; fund name change; out- 
standing bonds; fund balances. 


6-25-1. Short title. 
Chapter 6, Article 25 NMSA 1978 may be cited as the "Statewide Economic Development Fi- 
nance Act". 


History: Laws 2003, ch. 349, § 1; 2005, ch. 108, § 1. The 2005 amendment, effective April 4, 2005, substi- 


tuted "Chapter 6, Article 25 NMSA 1978" for "Sections 1 
through 16 of this act". 


6-25-2. Findings and purpose. 


A. The legislature finds that: 

(1) it is important for government to promote, support and assist in developing a thriv- 
ing economic base within the state; increase opportunities for gainful employment and improved 
living conditions; assist in promoting a balanced and productive economy; encourage the flow of 
private capital for investment in productive enterprises; and otherwise improve the prosperity, 
health and general welfare of the people of the state; 

(2) in order to attract and encourage established businesses to locate in New Mexico; to 
retain and expand existing New Mexico businesses and to provide an environment that supports 
new and emerging businesses within the state, New Mexico communities must be able to provide 
basic infrastructure and educational, cultural and recreational facilities that require substantial 
financial resources beyond those of many New Mexico communities; 

(3) other states have agencies dedicated to providing financing for economic development 
projects, which agencies work directly with the state, municipalities, counties and regional eco- 
nomic development agencies to provide the necessary financing related to retaining and attracting 
businesses and to provide financing to qualified nonprofit corporations that provide community 
housing, education, health care and cultural facilities; 

(4) itis necessary to provide coordinated planning and financing resources to address com- 
munity and cultural infrastructure needs; and 

(5) the combined expertise and resources of the economic development department and 
the New Mexico finance authority should be used: 

(a) for the effective promotion of economic development within the state; 

(b) to increase the gainful employment of the citizens and decrease the cost of social 
services and unemployment compensation; ) . 

(c) to increase the tax base of the state; and 

(d) to improve the prosperity, health and welfare of the people of the state. 
_B...The purpose of the Statewide Economic Development Finance Act is to: 

(1) stimulate economic development with needed programs in the public interest that 
serve necessary and valid public purposes; and 
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(2) provide one method of implementing the economic development assistance provisions 
of Subsection D of Article 9, Section 14 of the constitution of New Mexico for state projects. 


History: Laws 2008, ch. 349, § 2; 2005, ch. 108, § 2. provide one method of implementing the economic devel- 
The 2005 amendment, effective April 4, 2005, pro- ‘opment assistance provisions of Article’9, Section 14 of 
vided in Subsection B(2) that the purpose of the act is to the constitution of New Mexico for state projects. 


6-25-3. Definitions. 


As used in the Statewide Economic Development Finance Act: 

A. "authority" means the New Mexico finance authority; 

B. department means the economic development department; 

C. "community development entity" means an entity designed to take advantage of the federal 
new markets tax credit program; 

D. "economic development assistance provisions" means the economic devalopihignt assistance 
provisions of Subsection D of Article 9, Section 14 of the constitution of New Mexico; 

E. "project revenue bonds" means bonds, notes or other instruments authorized in Section 6- 
25-7 NMSA 1978 and issued by the authority Ss aces to the Statewide Economic Development 
Hinanee Act on behalf of eligible entities; 

F. "economic development goal" means: 

(1) assistance to rural and underserved areas designed to increase business pap His in- 
cluding agricultural enterprises, such as new or ongoing agricultural projects that add value to 
New Mexico agricultural products; 

(2) retention and expansion of existing business, including agricultural enterprises, such 
as new or ongoing agricultural projects that add value to New Mexico agricultural products; 

(3) attraction of new business, including agricultural enterprises, such‘as new or ongoing 
agricultural projects that add value to New Mexico agricultural products; or 

(4) creation and promotion of an environment suitable for the support of start-up and 
emerging business, including agricultural enterprises, such as new or ongoing agricultural proj- 
ects that add value to New Mexico agricultural products within the state; 

G. "economic development revolving fund bonds" means bonds, notes or other instruments 
payable from the fund and issued by the authority pursuant to the Statewide Economic Develop- 
ment Finance Act; i 

H. “eligible entity" means a for-profit or not-for-profit business, including an agricultural en- 
terprise, such as new or ongoing agricultural projects that add value to New Mexico agricultural 
products and including a corporation, limited liability company, partnership or other entity, de- 
termined by the department to be engaged in an enterprise that serves an economic ic development 
goal and is suitable for financing assistance; 

I. "federal new markets tax credit program" means the tax credit program codified as Sec- 
tion 45D of the Internal Revenue Code of 1986, as that section may be poteroen or Race sata 
and regulations issued pursuant to that section; 

J. "financing assistance" means project revenue bonds, loans, loan participations or loan puar- 
antees provided by the authority to or for eligible entities pursuant to ets Statewide Economic 
Development Finance Act; 

K. "fund" means the economic development revolving fund; 

L. "mortgage" means a mortgage, deed of trust or pledge of any assets as a den datal security; 

M. "opt-in agreement" means an agreement entered into between the department and a quali- 
fying county, a school district and, if-applicable, a qualifying municipality that provides for county, 
school district and, if applicable, municipal approval of a project, subject to'compliance with all 
local zoning, permitting and other land use rules, and for payments in lieu of taxes to the qualify- 
ing county, school district and, if applicable, thaagrh hes municipality’ as ia ae by the Statewide 
Economic Development Finance Act; 

N. "payment in lieu of taxes"* means the total annual payment, including any state in-lieu 
payment, paid as compensation for the tax impact of a project, in an amount negotiated’ and de- 
termined in the opt-in agreement between the department and the qualifying county, the’ school 
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district and, if applicable, the qualifying municipality, which payment shall be distributed to the 
county, municipality and school district in the same proportion as property tax revenues are nor- 
mally distributed to those recipients; 

O. "standard project" means land, buildings, improvements, machinery and equipment, oper- 
ating capital and other personal property for which financing assistance is provided for adequate 
consideration, taking into account the anticipated quantifiable benefits of the standard project, for 
use by an eligible entity as: 

(1) industrial or manufacturing facilities; 

(2) commercial facilities, including facilities for wholesale sales and services; 

(3) health care facilities, including hospitals, clinics, laboratory facilities and related office 
facilities; 

(4) educational facilities, including schools; 

(5) arts, entertainment or cultural facilities, including museums, theaters, arenas or as- 
sembly halls; 

(6) recreational and tourism facilities, including parks, pools, trails, open space and eques- 
trian facilities; and 

(7) agricultural enterprises, including new or ongoing agricultural projects and projects 
that add value to New Mexico agricultural products; 

Le “Project! means a standard project or a state project; 

Q. "qualifying municipality or county" means a municipality or county ara enters into an opt- 
in agreement; 

R. "quantifiable benefits" means a project's advancement of an economic Wiubiaptoctil goa! as 
measured by a variety of factors, including: 

(1) the benefits an eligible entity contracts to provide, such as local hiring quotas, job 
training commitments and installation of public facilities or infrastructure; and ° 

(2) other benefits such as the total number of direct and indirect jobs created by the proj- 
ect, total amount of annual salaries to be paid as a result of the project, total gross receipts and 
occupancy tax collections, total property tax collections, total state corporate and personal income 
tax collections and other fee and revenue collections resulting from the project; 

S. "school district" means a school district where a project is located that is exempt from prop- 
erty taxes pursuant to the Statewide Economic Development Finance Act; 

T. "state in-lieu payment" means an annual payment, in an amount determined by the depart- 
ment, that will be distributed to a qualifying county, a school district and, if applicable, a quali- 
fying municipality in the same proportion as property tax revenues are normally distributed to 
those recipients; 

U. "state project" means land, buildings or infrastructure for facilities to support new or ex- 
panding eligible entities for which financing assistance is provided pursuant to the economic de- 
velopment assistance provisions; and 

V. "tax impact of a project" means the annual reduction in property tax revenue to affected 
property tax revenue Lucie otha ath resulting from the vgs i of a project to the depart- 
ment. 


History: Laws 2003, ch. 349, § 3; 2005, ch. 103, § 3; The 2005 amendment, effective April 4, 2005, added 


2006, ch. 64, § 1; 2019 ch. 8, § 1. the definition in Subsection C of "economic development 

Cross references. — For the federal new markets tax assistance provisions"; changed the defined term in Sub- 
credit, see 26 C.F.R. 1.45D and 26 U.S.C, 45D-1T. section D from "economic development bonds" to "project 

The 2019 amendment, effective June 14, 2019, re- revenue bonds"; added to the definition of "economic de- 
vised certain definitions as used in the Statewide Eco- velopment goal" in Subsection E(1) the element of assis- 
nomic Development Finance Act to include agricultural tance to rural and underserved areas; added the defini- 
enterprises; in Paragraphs F and H, added “including tion of “economic development revolving fund bonds" in 
agricultural!" throughout, and added "such as new or on- =‘ Subsection F, eliminated the reference to'the person who 
going agricultural projects that add value to New Mexico operates a project and includes not-for-profit business en- 
agricultural products" in Subsection I, after "Internal terprises in the definition of "eligible entity" in Subsec- 
Revenue Code", added "of 1986"; and in Subsection O, tion G, defined "financing assistance" in Subsection H to 
added Paragraph (7). mean project revenue bonds, loans, loan participations 

The 2006 amendment, effective May 17, 2006, added or loan guarantees provided by the authority and elimi- 
a new Subsection C to define "community development _ nated reference to the New Mexico Finance Authority 
entity" and added a new Subsection I to define "federal Act; deleted the definition of "local school district"; added 
new markets tax credit program". the definition of "fund" in Subsection I; defined "standard 
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project" in Subsection M to include machinery and equip- a standard project or a state project; added the definition 
ment, operating capital and other personal property for of "quantifiable benefits" in Subsection P; added the defi- 
which financing assistance is provided for adequate con- nition of "school district" in Subsection Q: and added the 
sideration, taking into account the quantifiable benefits definition of "state project" in Subsection S. 


of the project; defined "project" in Subsection N to mean 


6-25-4. Economic development department; additional powers. 


Consistent with the pipes 5G of the Statewide Economic Development Finance Act, the depart- 
ment may: 

A. acquire, whether by construction, purchase, gift or lease, and hold fee simple title to or other 
interest in any project; | 

B. enter into a lease of property in connection with any project; 

C. sell, lease or otherwise dispose of any project; 

D. assign lease payments, rents and any other revenues derived from a project to the authority 
pursuant to leases, mortgages or indentures securing payment of the principal of, interest on and 
any other charges and expenses relating to project revenue bonds issued by the authority; 

E. make state in-lieu payments to a qualifying county, a school district and, if peep a 
qualifying municipality to offset the tax impact of a project; and 

F. coordinate with the authority: 

(1) for the authority's provision of staffing support and assistance in carrying out the de- 
partment's responsibilities under the Statewide Economic Development Finance Act; and 

(2) to enter into memoranda of understanding or such other agreements as the depart- 
ment and authority determine to be appropriate for such purposes. 


History: Laws 2003, ch. 349, § 4; 2005, ch. 103, § 4. and added the reference to project revenue bonds in Sub- 
The 2005 amendment, effective April 4, 2005, deleted section D, od 
reference to "project property" in Subsections A, B and C 


6-25-5. Additional duties of the economic development department and 
the New Mexico finance authority; opt-in agreements. 


A. For the purpose of recommending projects to the authority for ihancag assistance, the de- 
partment and the authority shall coordinate to: 

(1). survey potential eligible entities and projects and provide aseereHch services to lope 
governments and eligible entities, for the purpose of identifying and recommending projects to the 
authority for financing assistance; 

(2) evaluate potential projects for suitability for financing assistance; 

(3) formulate recommendations of projects that are suitable for financing Data and 

(4) obtain input and information relevant to the establishment and igplpsmentation of 
criteria for evaluating potential projects. 

B. The department, with such staffing and other assistance from the authority as the denene 
ment may request, shall propose to enter into opt-in agreements with counties, school districts 
and municipalities for the purpose of facilitating local government approvals sisnoclaeeg to permit 
projects to proceed. Opt-in agreements shall provide: 

(1) for project compliance with all applicable local land use regulations; | 

(2) for payments in lieu of taxes to qualifying counties, school districts and, if applicable, 
qualifying municipalities to mitigate the tax impact of a project; 

(3) that financing assistance is conditioned upon compliance with: 

(a) all applicable ordinances, regulations and codes of a local government concerning 
planning, zoning and development permitting; and 

(b) such other requirements as the department and the county, school district and 
municipality may agree to include; 

(4). that the payments in lieu of taxes shall be distributed in a manner’ and in amounts 
calculated in accordance with the provisions of Section 6-25-14 NMSA 1978; and 
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(5) ' that the county, school district or municipality reserves the right to withdraw from the 
agreement if it determines that the project subject to the agreement does not satisfy the require- 
ments enumerated in the opt-in agreement. 

C, The department shall adopt rules for the exercise of its ete and eae f pursu- 
ant to the Statewide Economic Development Finance Act. 


History: Laws 2003, ch. 349, § 5; 2005, ch. 108, § 5. and the authority coordinate to obtain input and informa- 
The 2005 amendment, effective April 4, 2005, deleted tion from the authority and changed the statutory refer- 
the qualification in Subsection A(4) that the department ence in Subsection B(4) to Section 6-25-14 NMSA 1978. 


6-25-6. New Mexico finance authority; additional powers and duties. 


A. To implement a program to assist eligible entities in financing projects, the authority has 
the powers specified in this section. 

B. State projects receiving financing assistance with money in the fund shall first be approved 
by law. To protect public money in the fund or other public resources, rules of the authority relat- 
ing to state projects shall include provisions to.ensure achievement of the economic development 
goals of the state project and shall describe the means of recovering public money or other public 
resources if an eligible entity defaults on its obligations to the authority. 

C. Standard projects receiving financing assistance with money in the fund shall be approved 
by the authority pursuant to rules approved by the New Mexico finance authority oversight com- 
mittee. Beginning July 1, 2023, standard projects shall first be approved by law. 

D. The authority may: 

(1) issue project revenue bonds on behalf of an eligible entity, payable from the revenues 
of a project and other revenues authorized as security for the bonds, to finance a project on behalf 
of an eligible entity; _, 

(2) make loans from the fund for projects to eligible entities that establish one or more 
dedicated sources of revenue to repay the loan from the authority; 

(3). enter into loan participation agreements from the fund for projects, whether in the 
form of an interest rate buy-down, the purchase of loans or portions of loans originated and under- 
written by third-party lenders or other similar arrangements; 

(4) provide loan guarantees from the fund for projects; 

(5) make, execute and enforce all contracts necessary, convenient or desirable for purposes 
of the authority or pertaining to project revenue bonds, economic development revolving fund bonds, 
loans, loan participations or loan guarantees and the Statewide Economic Development Finance 
Act and pay the reasonable value of services rendered to the authority pursuant to the contracts; 

(6). purchase and hold loans and loan participations in the fund at prices and in a manner 
determined by the authority; 

(7) sell loans and loan participations acquired or held by the authority in the fund at 
prices and in a manner determined by the authority; 

(8). prescribe the form of application or procedure required of an eligible pata to apply for 
financing assistance; 

(9) fix the terms and conditions of the financing assistance, inehilins the priority of lien 
and type of collateral orother security, and enter into: agreements with ne entities with re- 
spect to financing assistance; 

(10) fix, revise from time to time, charge and collect fees and nen! charges in connection 
with the issuance of bonds; the making, purchase, participation in or guarantee of loans; and the 
review of proposed financing assistance to an eligible entity, whether or not the financing assis- 
tance is provided; 

(11) employ architects, engineers, accountants and attorneys; construction and financial 
experts; and such other advisors, consultants and agents as may be necessary in its judgment, and 
fix and pay their compensation; . 

(12) to the extent allowed under its contracts with the holders of bonds of the authority, 
consent to modification of the rate of interest, time and payment of installments of principal or 
interest, security or any other term of financing assistance; 
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(13) consider the ability of the eligible wari to secure financing for a project from other 
sources and the costs of that financing; 

(14) acquire fee simple, leasehold, peioncae s or mortgagee's iat esin in real or personal 
property and sell, mortgage, convey, lease or assign that property for authority purposes; and 

(15) in the event of default by an eligible entity, enforce its rights by suit, mandamus and 
all other remedies available under law. 

E. The authority shall adopt rules subject to approval of the New Mexico finance authority 
oversight committee to: 

(1) establish procedures for applying for financing assistance; 

(2) establish credit qualifications for eligible entities and establish terms and conditions 
for financing assistance; 

(3) establish economic development goals for projects in consultation with the depart- 
ment; 

(4) establish methods for determining quantifiable benefits; 

(5) provide safeguards to protect public money and other public resources provided for a 
state project; 

(6) establish procedures by which the authority requests approval by law for projects re- 
ceiving financing assistance with money in the fund; and 

(7) establish fees to pay the pet of evaluating, originating and administering financing 
assistance. 

F. The authority shall coordinate with the department to provide staffing and other assistance 
to the department in carrying out the department's responsibilities and activities pursuant to the 
Statewide Economic Development Finance Act. 

G. The authority shall report to the New Mexico finance authority oversight committee twice 
each year regarding the total expenditures from the economic development revolving fund for the 
previous fiscal year, the purposes for which expenditures were made, an analysis of the progress of 
the projects funded and proposals for legislative action. 


History: Laws 2011, ch. 150, § 2; 20138, ch. 106, § 2; finance act standard projects must first be approved by law; 
repealed and reenacted by Laws 2016, ch. 38, § 1; and in Subsection C, changed "2019" to "2023": 
2019, ch. 69, § 1. The 2013 amendment, effective July 1, 2016, extended 
Repeals and reenactments. — Laws 2016, ch. 38, § 1 the suspension of specific prior authorization of funding of 
repealed former 6-25-6 NMSA 1978, and enacted a new projects from the economic development revolving fund 
section, effective July 1, 2016. for three years; and added Subsection G. 


The 2019 amendment, effective June 14, 2019, extended 
the date after which statewide economic development 


6- 25- 6.1. ea Mexico finance authority; additional powers; federal new 
markets tax credit program. 


In addition to other powers granted to the authority, the authority may form, operate, own or co- 
own one or more nonprofit or for-profit qualified community development entities for the purpose 
of participation in the federal new markets tax credit program, and Sep asicaw to participation in 
the federal new markets tax credit program may: 

A. apply for and obtain one or more allocations of new markets tax credits; 

B. market and sell qualified equity investments; 

C. make qualified low-income community investments; and 

D. : take all actions necessary or convenient to carry out the purposes of the qualified commu- 
nity development entity or to participate in the federal new markets tax credit program. 


History: Laws 2006, ch. 64, § 2. Effective dates. — Laws 2006, ch. 64 contained no ef- 


Cross references, — For the federal new markets tax fective date provision, but, pursuant to N.M. Const., art. 
credit, see 26 C.F.R. 1.45D and 26 U.S.C. 45D-1T. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 


ment of the legislature. 
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6-25-7. Project revenue bonds. 


A. The authority may issue project revenue bonds on behalf of,an eligible entity to provide 
funds. for a project. Project revenue bonds issued pursuant to the Statewide Economic Develop- 
ment Finance Act shall not be.a general obligation of the authority or the state within the meaning 
of any provision of the constitution of New Mexico and shall never give rise to a pecuniary liability 
of the authority or the state or a charge against the general credit or taxing powers of the state. 
Project revenue bonds shall be payable from the revenue derived from a project being financed by 
the bonds and from other revenues pledged by an eligible entity and may be secured in such man- 
ner as provided in the Statewide Economic Development Finance Act and as determined by the 
authority. Project revenue bonds may be executed and delivered at any time, may be in such form 
and denominations, may be payable in installments and at times not exceeding thirty years from 
their date of delivery, may bear or accrete interest at a rate or rates and may contain such provi- 
sions not inconsistent with the Statewide Economic Development Finance Act, all as provided in 
the resolution and proceedings of the authority authorizing issuance of the bonds. Project revenue 
bonds issued by the authority pursuant to the Statewide Economic Development Finance Act may 
be: sold at public or private sale in such manner and from time to time as may be determined by 
the authority, and the authority may pay all expenses that the authority may determine necessary 
in connection with the authorization, sale and issuance of the bonds. All project revenue bonds is- 
sued pursuant to the Statewide Economic Development Finance Act shall be negotiable. 

B. The principal of and interest on project revenue bonds issued pursuant to the Statewide 
Economic Development Finance Act shall be secured by a pledge of the revenues of the-project be- 
ing financed with the proceeds of the bonds, may be secured by a mortgage of all or a part of the 
project being financed or other collateral pledged by an eligible entity and may be secured by the 
lease of such project, which collateral and lease may be assigned, in whole or in part, by the de- 
partment to the authority or to third parties to carry out the purposes of the Statewide Economic 
Development Finance Act. The resolution of the authority pursuant to which the project revenue 
bonds are authorized to be issued or any such mortgage may contain any agreement and provisions 
customarily contained in instruments securing bonds, including provisions respecting the fixing 
and collection of all revenues from any project to which the resolution or mortgage pertains, the 
terms to be incorporated in the lease of the project, the maintenance and insurance of the project, 
the creation and maintenance of special funds from the revenues of the project and the rights and 
remedies available in event of default to the bondholders or to the trustee under a mortgage, all as 
determined by the authority or the department and as shall not be in conflict with the Statewide 
Economic Development Finance Act; provided, however, that, in making any such agreements or 
provisions, the authority and the department may not obligate themselves except with respect to 
the project and application of the revenues from the:project, and except as expressly permitted by 
the Statewide Economic Development Finance Act, and shall not have the power to incur a pecuni- 
ary liability or a charge or to pledge the general credit or taxing power of the state. The resolution 
authorizing the issuance of project revenue bonds may provide procedures and remedies in the 
event of default in payment of the principal of or interest on the bonds or in the performance of 
any agreement. No breach of any such agreement shall impose any pecuniary liability upon the 
authority, the department or the state or any charge against the general credit or taxing powers 
of the state. 

C. The authority may arrange for such other guarantees, insurance or other credit enhance- 
ments or additional security provided by an eligible entity as determined by the authority for the 
project revenue bonds and may provide for the payment of the costs from the proceeds of the bonds 
or may require payment of the costs by the eligible entity on whose behalf the bonds are issued. 

D. Project revenue bonds issued to finance a project may also be secured by pledging a portion 
of the qualifying municipal or county gross receipts tax revenues by the municipality or county in 
which the project'is located, as permitted by the Local Economic Development Act. 

E: The project revenue bonds and the income from the bonds, all mortgages or other instru- 
ments executed as security for the bonds, all lease agreements made pursuant to the provisions of 
the Statewide Economic Development Finance Act and revenue derived from any sale or lease of a 
project shall be exempt from all taxation by the state or any political subdivision of the state. The 
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authority may issue project revenue bonds the interest on which is exempt from taxation under 


federal law. 


F. In any calendar year, no more than fifteen percent of the state ceiling allocated pursuant 
to the Private Activity Bond Act [6-20-1 through 6-20-11 NMSA 1978] may be used for prejocts 
financed pursuant to the Statewide Economic rp orn gat: Finance Act. 


History: Laws 2003, ch. ‘349, § 7; 2005, ch. 103, § 7; 
2019, ch. 274, § 9. 

The 2019 amendment, effective July 1, 2019, removed 
the restriction on optional municipal or county participa- 
tion in statewide economic development project revenue 
bonds from only the current infrastructure options to any 
municipal or county local option rate; in Subsection D, af- 
ter "municipal or county", deleted "infrastructure". 

Temporary provisions. — Laws 2019, ch. 274, § 15 
provided: 

A. The repeal of and changes to certain taxes made in 
this act shall not impair outstanding bonds that are se- 
cured by a pledge of those taxes. 


B,. If'a municipality or county has ra a revenue : 


bond that is secured by a pledge of a tax being amended or 
repealed by this act, the revenue received by the munici- 
pality or county is impressed with the obligation to repay 
the outstanding bond and is dedicated to that repayment 


6- 25-8. Leases of projects. 


until the bond is‘fully dischareed or otherwise spiovidéa 
for in full. « 

C, If a municipality or county has dedicated any 
amount of revenue attributable to a tax being amended 
or repealed by this act, the municipality or county shall 
continue to dedicate the same amount of revenue attribut- 
able to the tax until the ordinance dedicating the revenue 
expires, the term of the dedication expires, the govern- 
ing body acts to change the dedication or, in the case of 
bonded indebtedness, the debt is fully discharged or other- 
wise provided for in full, 

The 2005 amendment, effective April 4, 2005, changes 
"economic development bonds" and "bonds" to “project 
revenue bonds" and "project property" to "project" and 
deletes the requirement that bonds state that the bonds 
are not a general obligation of the state or of the finance 
authority. 


A. Prior to the department's lease of any project to an eligible entity, the authority shall deter- 


mine: 


(1) the amount necessary in each year to pay the principal of and interest on ips rev- 


enue bonds to be issued to finance the project; 


(2) the amount necessary to be paid each year into any reserve funds the authority aatabl 
lishes in ‘connection with the retirement of the proposed project revenue bonds ie the mainte- 


nance and repair of the project; and 


(3) unless the terms under which the project is to be leased provide that the rehade shall 


maintain the project and carry all proper insurance with respect to the project, the estimated cost 
of maintaining the project in good repair and keeping it properly insured. 

‘B. The determinations required by Subsection A of this section shall be set forth in the resolu- 
tion under which the proposed project revenue bonds are to be issued; and prior to the issuance of 
the bonds, the department shall lease or sell the project to a lessee or purchaser pursuant to an 
agreement conditioned upon completion of the project and providing for payment to the depart- 
ment and assigned to the authority or a trustee, of such rentals or payments as will be sufficient 
to: 
(1) pay the principal of and interest'on the bonds issued to finance the project; 

(2) build up and maintain any reserve established by the authority for the bonds; and ° 
(3) pay the costs of maintaining the project in good repair and keeping it properly insured, 
unless the lease obligates the lessee to pay for the maintenance and insurance of the project. 


History: Laws 2008, ch. 349, § 8; 2005, ch. 108, § 8. The 2005 amendment, effective April 4, 2005, changed 


"bonds" to "project revenue bonds" and "project property" 
to "project". 


6: 25-9. Project revenue refunding bonds. 


A Outstanding project revenue bonds may be refunded. by an authority by i athe its eet 
ing bonds in, such.amounts as the authority may determine to refund all or a portion of the prin- 
cipal of the project revenue bonds, all interest on the bonds to the normal maturity date of such 
bonds or.to selected prior redemption dates, any redemption premiums, any commission and all es- 
timated costs incidental to the issuance of such bonds and to such refunding. The principal amount 
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of project revenue refunding bonds may be equal to, less than or greater than the principal amount 
of the project revenue bonds to be refunded. Any such refunding may be effected whether the bonds 
to be refunded have matured or will thereafter mature, either by sale of the refunding bonds and 
the application of the proceeds for the payment of the bonds to be refunded, or by exchange of the 
refunding bonds for the bonds to be refunded; provided that the holders of any project revenue 
bonds to be refunded shall not be compelled without their consent to surrender their bonds for pay- 
ment or exchange prior to the date on which they are payable or, if they are called for redemption, 
prior to the date on which they are by their terms subject to redemption. Project revenue refunding 
bonds shall be payable from the revenues out of which other project revenue bonds are payable or 
from the amounts derived from an escrow as provided in this section, including amounts derived 
from the investment of refunding bond proceeds and other legally available amounts, or from any 
combination of the foregoing sources, and may be secured in the manner that other project revenue 
bonds issued pursuant to the Statewide Economic Development Finance Act may be secured. 

B. Proceeds of project revenue refunding bonds shall either be applied immediately to the re- 
tirement of the project revenue bonds being refunded or placed in escrow in a commercial bank or 
trust company that possesses and is exercising trust powers. Notwithstanding any other provision 
of law, the escrowed proceeds may be invested in short-term or long-term securities. Except to the 
extent inconsistent with the express terms of the Statewide Economic Development Finance Act, 
the resolution of the authority pursuant to which the project revenue bonds to be refunded were 
issued, including any mortgage or trust indenture securing the bonds, shall govern the establish- 
ment of any escrow in connection with the refunding pte and the investment or reinvestment of 
any escrowed proceeds. 


History: Laws 2003, ch. 349, § 9; 2005, ch. 103, § 9. The 2005 amendment, effective April 4, 2005, changed 
"ponds" to "project revenue bonds". 


6-25-10. Use of project revenue bond proceeds. 


The proceeds from the sale of project revenue bonds issued pursuant to the Statewide Economic 
Development Finance Act shall be applied only for the purpose for which the bonds were issued 
and costs related to the project. The cost of any project shall include the following: 

A. all expenses in connection with the authorization, sale and issuance of ne bonds; and 

B. capitalized interest on nthe bonds for a reasonable time. 


History: Laws 2003, ch. 349, § 10; 2005, ch. 103, § 10. architect, engineering and attorney fees; the purchase 

The 2005 amendment, effective April 4, 2005, changed price of any project property that may be purchased and 
"bonds" to "project revenue bonds" and "project property" the cost of extension of utilities and added in Subsection 
to "project", deletes the requirements that the cost of a B that the cost of a project include the capitalized interest 
project shall include the cost of construction, including on bonds for a reasonable time. 


6-25-11. Project revenue bonds legal investments. 


Project revenue bonds issued pursuant to the Statewide Economic Development Finance Act 
shall be legal investments in which all insurance companies, banks and savings and loan associa- 
tions organized under the laws of the state, public officers and public bodies and all administra- 
tors, guardians, executors, trustees and other fiduciaries, including the state investment council, 
may properly and legally invest funds. 


History: Laws 2003, ch. 349, § 11; 2005, ch. 103, § 11. insurance companies organized under the laws of the 
The 2005 amendment, effective April 4, 2005, af- state", and added the remainder of the paragraph. 
ter "legal investments" deleted "for savings bonds and 


6-25-12. Repealed. 


Repeals. — Laws 2005, ch. 103, § 27 repealed 6-25-12 : provisions of former section, see the 2004 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2003, ch. 349, § 12, re- NMOneSource.com. 
lating to loan participations, effective April 4, 2005. For 
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6-25-13. Economic development revolving fund. 


A. The "economic development revolying fund" i is created within the authority. The fund shall 
be administered by.the authority as a separate account and may consist of such subaccounts.as 
the authority deems necessary to carry out the purposes of the fund: The authority may establish 
procedures for administering the fund in accordance with the Statewide Economic Development 
Finance Act. 

B. Except as otherwise provided in the Statewide Economic Development Finance Act, money 
from payments of principal of, interest on and other fees or charges paid to the authority in con- 
nection with economic development revolving fund bonds, loans, project revenue bonds purchased 
with money on deposit in the fund, loan participations and loan guarantees shall be deposited in 
the fund. 

C. Money in the economic development revolving fund i is appropriated, to the authority to: 

(1) pay the reasonably necessary administrative and other costs incurred by the authority 
in evaluating, processing, originating and servicing economic development revolving fund bonds, 
loans, project revenue bonds, loan participations and loan guarantees; 

(2) purchase loan participations for projects; 

(3). make loans for projects; 

(4) make loan guarantees for projects; and , é wet 

(5) purchase project revenue bonds. : 

D. _Money-in the economic development revolving fund that is not needed for immediate digs 
bursement, including money held in reserve, may be deposited or invested in the same manner as 
other funds administered by the authority. 

E. Money on deposit in the economic development revolving fund may be designated as a re- 
serve for economic development revolving fund bonds issued and for financing assistance provided 
from the fund by the authority pursuant to the Statewide Economic Development Finance Act and 
the authority may covenant in any resolution or trust indenture to maintain and replenish the 
reserve from money deposited i inthefund. — 

F. .Money in the economic development revolving fund may be used to purchase project reve- 
nue bonds issued, by,the authority pursuant to the Statewide Economic Development Finance Act, 
which are payable from any designated source of revenues or collateral. Purchasing and holding 
the bonds shall not result in cancellation or merger of the bonds, notwithstanding the fact that the 
authority as the issuer of the bonds is obligated to make the required. debt service payments and 
the fund held by the authority is entitled to receive the required debt service payments. 


‘History: Laws 2003, ch. 349, § 13; 2005, ch. 1038, § 12. 

Compiler's notes, — Laws 2006, ch, 69, § 1, effective 
March 6, 2006, authorized the New Mexico finance au- 
thority, pursuant to Sections 6-25-6 and 6-25-18 NMSA 
1978, to provide financing assistance from the economic 
development revolving fund to eligible entities for certain 
standard projects, subject to detailed analysis, final ap- 
proval and specific terms and conditions established by 
the authority, 

Laws 2009, ch. 237, § 1, effective April 7, 2009, autho- 
rized the New Mexico finance authority to provide financ- 
ing assistance in the form of loan participations with pri- 
vate lenders for up to forty-nine percent of total individual 
project financing, not to exceed $5,000,000 per project, 
from the economic development revolving fund to eligible 
entities for standard projects subject to detailed analysis, 
final approval and specific terms and conditions estab- 
lished by the authority. 


6-25-14. Tax impact fund. 


The 2005 amendment, effective April 4, 2005, changed 
"statewide loan participation fund" and "fund" to "eco- 
nomic: development revolving fund" and provided ‘that 
fees or charges paid to the finance authority in connection 
with economic development revolving fund bonds, loans, 
project revenue bonds purchased with money in the eco- 


nomic development revolving fund and loan guarantees 


shall be deposited in the fund in Subsection B; provided 
that money in the fund is appropriated to pay costs in- 
curred by the finance authority in evaluating and process- 
ing bonds, loans, and loan guarantees in Subsection C(1); 
deleted the authority to use money to purchase’securities 


to assist in financing projects in Subsection C(2); and au- 


thorized the use of money in the fund to make loans, loan 
guarantees and purchase project revenue bonds in Sub- 
sections C(3) through (5). 


A. The "tax impact fund" is created within the state treasury. The tax impact fund shall consist 
of money appropriated to the fund and money distributed to the fund by law. Money remaining 
in the tax impact fund at the end of each fiscal year shall not revert, but shall remain in the fund 
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for the purposes set forth in the Statewide Economic Development Finance Act. For the purpose 
of mitigating the tax impact of a project; money in the tax impact fund shall be disbursed by war- 
rant of the secretary of finance and administration, upon vouchers submitted by the department, 
to qualifying counties, school districts and, if applicable, qualifying municipalities as state in-lieu 
payments in the same proportion as property taxes are distributed. 

B. The amount of state in-lieu:payments shall be determined by the department, as specified 
in the opt-in agreement, and shall be subject to the availability of money in the tax impact fund in 
each fiscal year during the term of the opt-in agreement. 

C. In each fiscal year during the term of an opt-in agreement, a county, school district and, if 
applicable, a municipality shall qualify to receive state in-lieu payments in connection with project 
when the following conditions are satisfied: _ 

(1) title to the project has been transferred to the department in connection with financ- 
ing assistance provided pursuant to the Statewide Economic Development Finance Act, resulting 
in an exemption from property taxes that the qualifying county, school district and, if applicable, 
qualifying municipality would otherwise have been entitled to receive; 

(2) pursuant to an opt-in agreement, the qualifying county, school district and, if appli- 
cable, qualifying municipality have certified to the department in advance that they support the 
project, subject to the project's compliance with the planning, zoning, subdivision, building code 
and other applicable laws and regulations governing land use; 

(3) pursuant to an opt-in agreement, the county, the school district and, if applicable, the 
municipality and the Geparunent have eeoce on the amount of the annual payment in lieu of 
taxes; and 

(4) the department has ddigntieted that there is sufficient money on deposit in the tax im- 
pact fund in the current fiscal year to make distributions of state in-lieu payments for the project. 

D. The department shall establish by rule procedures for certification by local governments 
concerning project support, notification of local school boards conterning financing and qualifica- 
tion for state in-lieu payments. 

E. The amount of state in-lieu payments that a qualifying county, school district and, if appli- 
cable, qualifying municipality are entitled to receive shall be determined bY. the department based 
upon: 

(1) the annual reduction in Bro uerty tax revenue received by the qualifying county, school 
district and, if applicable, qualihang municipality that results from the transfer of title to the proj- 
ect to the department; 

(2) the increase’in local revenues that the qualifying county, school district and, if appli- 
cable, qualifying municipality are anticipated to receive as a result of the project; 

(3) ‘an allocation of the annual revenue deposited to the tax impact fund among the quali- 
fying re ee counties. and school districts that have qualified to receive state in-lieu pay- 
ments; and 

(4) ‘such adjustments as the department may determine by rule are appropriate and nec- 
essary to carry out the purposes of the Statewide Economic Development Finance Act, including, 
without limitation, adjustments that are necessary or desirable to: 

(a) overcome particular barriers to economic expansion in specific locales; 

(b) mitigate the tax impact of a project that will not be offset by increased local gross 
receipts revenue production directly or indirectly resulting from the project; or 

(c) encourage job growth in an area in which unemployment is a particular problem. 


History: Laws 2003, ch. 349, § 14; 2005, ch. 103, § 13. » tax impact fund shall be made as a portion of the total 
The 2005 amendment, effective April 4,2005,changed  . amount of the annual payment i in lieu of taxes required in 
"project property" to "project", and deleted the require- the opt-in agreement, 


ment in Subsection B that state in-lieu payments from the 


6-25-15. Cumulative authority. 


The Statewide Economic Development Finance Act shall be deemed to provide an additional 
and alternative method for the accomplishment of the things authorized by that act, shall be 
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interpreted as supplemental and additional to the powers conferred by other laws and shall not be 
regarded as in derogation of any powers now existing; provided that the issuance of bonds pursu- 
ant to the provisions of the Statewide Economic Development Finance Act need not comply with 
the requirement of any other law applicable to the issuance of bonds or feos 


History: Laws 2008, ch. 349, § 15. | TV, § 28, is effective June 20, 2008, 90 days aftel Beis 
Effective dates, — Laws 2003, ch. 349 roiabaiceel no ment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


6-25-16. Liberal interpretation. 


The Statewide Economic Development Finance Act, being necessary for the welfare of the state 
and its inhabitants, shall be liberally construed to effect the purposes thereof. 


History: Laws 2003, ch. 349, § 16. art. IV, § 28, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2008, ch. 349 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


6-25-17. Economic development revolving fund bonds of the authority; 
use; security. 


A. The authority may issue and sell economic development revolving fund bonds in principal 
amounts it determines necessary to provide sufficient money for any purpose of the Statewide 
Economic Development Finance Act, including: 

(1) making loans; 

(2) entering into loan participations; 

(3) providing loan guarantees; 

(4) purchasing project revenue bonds; 

(5) paying, funding or refunding of the principal of or interest or redemption premiums on 
economic development revolving fund bonds issued by the authority, whether the economic devel- 
opment revolving fund bonds or interest to be paid, funded or refunded have or have not become 
due; | 3 ) 
(6) establishing or increasing reserves or sinking funds to secure or to pay principal, pre- 
mium, if any, or interest on economic development revolving fund bonds; and . 

(7) paying all other costs or expenses of the authority incident to and necessary or conve- 
nient to carry out its duties pursuant to the Statewide Economic Development Finance Act. 

B, All economic development revolving fund bonds issued by the authority shall be payable 
solely from the fund and the revenues, income and fees deposited in the fund, and the economic 
development revolving fund bonds shall not create an obligation, debt or liability of the state. No 
breach of any pledge, obligation or agreement of the authority shall impose a pecuniary liability 
or a charge upon the general credit or taxing power of the state or any political subdivision of the 
state. 


History: Laws 2005, ch, 108, § 14, Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. 


6-25-18. Economic development revolving fund bonds; authorization 
for issuance; terms and conditions. 


A. Economic development revolving fund bonds of the authority shall be authorized by resolu- 
tion of the authority and may be issued in one or more series. The economic development revolv- 
ing fund bonds shall bear the dates, be in the form, be issued in the denominations, have terms 
and maturities, bear or accrete interest at rates and be payable and evidenced in the manner and 
times as the resolution of the authority or the trust agreement securing the economic development 
revolving fund bonds provides. The economic development revolving fund bonds may be redeemed 
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with or without premiums prior to maturity, may be ranked or assigape priority status and may 
contain provisions not inconsistent with this subsection. 

B. The economic development revolving fund bonds issued by the authority may be sold at any 
time at private or public sale at prices agreed upon by the authority. 

C.. Economic development revolving fund bonds may be:issued pursuant to the Statewide Eco- 
nomic Development Finance Act without obtaining the consent of any agency of the state and 
without any other proceeding or condition other than the proceedings or conditions specified in 
that act. 

D. The economic development revolving fund bonds issued by the authority are negotiable in- 
struments for all purposes of the Uniform Commercial Code [Chapter 55 NMSA 1978]. 

K. Any resolution for the issuance of economic development revolving fund bonds shall provide 
that each economic development revolving fund bond authorized shall recite that it is issued by 
the authority. The recital shall clearly. state that the economic development revolving fund bonds 
are in full compliance with all of the provisions of the Statewide Economic Development Finance 
Act. 


History: Laws 2005, ch. 103,.§ 15. ! Effective dates. — Laws 2005, ch. 103; § 28 made the 
act effective April 4, 2005. 


6-25-19. Economic development revolving fund bonds secured by trust 
indenture. 


Economic development revolving fund bonds may be secured by a trust indenture between the 
authority and a corporate trustee that may be either a bank having trust powers or a trust com- 
pany. The trust indenture shall contain reasonable provisions for protecting and enforcing the 
rights and remedies of bondholders, including covenants setting forth the duties of the authority 
in relation to the exercise of its powers and the custody, use and investment of the money. The 
authority shall provide by the trust indenture for the payment of the proceeds of the economic de- 
velopment revolving fund bonds and the revenue to the trustee under the trust indenture or other 
depository for disbursement with such safeguards as the authority determines are necessary. 


History: Laws 2005, ch, 103, § 16. Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. 


6-25-20. Publication of notice; validation; limitation of action. 


A. After adoption of a resolution authorizing issuance of economic development revolving fund 
bonds or project revenue bonds in accordance with the Statewide Economic Development Finance 
Act, the authority shall publish notice of the adoption of the resolution once in a newspaper of 
general statewide circulation. 

B. After the passage of thirty days from the publication required by Subsection A of this sec- 
tion, any action attacking the validity of the proceedings taken by the authority preliminary to 
and in the authorization and issuance of the bonds described in the notice is perpetually barred. 


History: Laws 2005, ch. 103, § 17. Effective dates. — Laws 2005, ch. 108, § 28 made the 
act effective April 4, 2005. 


6-25- 21. Refindtne bonds. 


The authority is authorized to issue economic development revolving ae bonds for the purpose 
of refunding any economic development revolving fund bonds then outstanding, including the pay- 
ment of any redemption premiums and any interest accrued or to accrue to the date of redemption 
of the outstanding economic development revolving fund bonds. Until the proceeds of the bonds 
issued for the purpose of refunding outstanding economic development revolving fund bonds 
are applied to the purchase, retirement or redemption of the outstanding economic development 
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revolving fund bonds, the proceeds may be placed in escrow and be invested and reinvested. The 
interest, income and profits, if any, earned:or realized on any such investment may also be applied 
to the payment ofthe outstanding economic development revolving fund bonds to be refunded by 
purchase, retirement or redemption: After the terms of the escrow have been fully satisfied, any 
balance may be returned to the authority for use by it in any lawful manner. All such refunding 
bonds shall be issued and secured and shall be subject to the provisions of the Statewide Economic 
Development Finance Act in the same manner and to the same extent as any other bonds issued 
pursuant to that act. 


History: Laws 2005, ch. 103, § 18. f Effective dates. — Laws 2005, ch. 103, 8 28 ae the 
act effective April 4, 2005, ; 


6-25-22. Economic development ievalvinig't fui and pisiect revenue 
bond anticipation notes. 


The authority is authorized to issue negotiable economic development revolving fund and proj- 
ect revenue bond anticipation notes and may renew the notes from time to time, but the maximum 
maturity of such notes, including renewals of such notes, shall not exceed ten years from the date 
of issue of the original notes. The notes shall be payable from any available money of the authority 
from payments made by an eligible entity or from-the proceeds of sale of the bonds of the authority 
in anticipation of which such notes were issued. The notes may be issued for any purpose of the 
authority authorized by the Statewide Economic Development Finance Act. All such notes shall be 
issued and secured and shall be subject to the provisions of that act in the same manner and to the 
same extent as bonds issued pursuant to that act. 


History: Laws 2005, ch. 103, § 19. i Effective dates. — Laws 2005, ch. 103, § 28 made the 
_ act effective April 4, 2005. 


6-25-23. Remedies of holders of economic dévetopment revolving fini?’ 
bonds and project revenue bonds. 


Any holder of economic development revolving fund bonds or project revenue bonds issued by 
the authority pursuant to the Statewide Economic Development Finance Act or a trustee under 
a trust indenture entered into pursuant to that act, except to the extent that his rights are re- 
stricted by any bond resolution or trust indenture may protect and enforce, by any suitable form of 
legal proceedings, any rights provided by the laws of this state or granted by the bond resolution 
or trust indenture; Such rights include the right to compel the performance of all duties of the 
authority or the department required by the Statewide Economic Development Finance Act, the 
bond resolution or the trust indenture and to enjoin unlawful activities. 


History: Laws 2005, ch. 103, § 20. Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. ' 


6-25-24. eatin of the state. 


The state pledges to and agrees with the holders of any economic development cares fund 
bonds, project revenue bonds or notes issued by the authority under the Statewide Economic De- 
velopment Finance Act that the state will not limit or alter the rights vested in the authority or 
the department to fulfill the terms of any agreements made with the holders of the economic de- 
velopment revolving fund bonds, project revenue bonds or notes or in any way impair the rights 
and remedies of those holders until the economic development revolving fund bonds, project rev- 
enue bonds or notes together with the interest on the economic development revolving fund. bonds, 
project revenue bonds or notes, with interest on any unpaid installments of interest, and all costs 
and expenses in connection with any action or proceedings by or on behalf of those holders, are 


ti 
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fully met and discharged. The authority may include this pledge and agreement of the state in any 
agreement with the holders of the economic development revolving fund bonds, project revenue 
bonds or notes. 


History: Laws 2005, ch. 103, § 21. ) Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. 


6-25-25. Economic davelopnibrit revolving fund bonds; lepai” 
investments. 


The economic development revolving fund bonds or notes issued under the Statewide Economic 
Development Finance Act shall be legal investments in which all insurance companies, banks and 
savings and loan associations organized under the laws of the state, public officers and public bod- 
ies and all administrators, guardians, executors, trustees and other fiduciaries, including the state 
investment council, may properly and legally invest funds. 


History: Laws 2005, ch. 103, § 22. # Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. 


6-25-26. Tax exemption. 


The promotion of proposed projects pursuant to the Statewide Economic Development Finance Act 
is a public purpose. The state covenants with the purchasers and all subsequent holders and trans- 
ferees of bonds issued by the authority, in consideration of the acceptance of and payment for the 
economic development revolving fund bonds, that the economic development revolving fund bonds is- 
sued pursuant to that act and the income from the economic development revolving fund bonds shall 
at all times be free from taxation by the state, except for estate or gift taxes and taxes on transfers. 


History: Laws 2005, ch. 103, § 23. Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005. 


6-25-27. Proprietary information; confidentiality; penalty. 


A. Information obtained by the department or the authority that is proprietary technical or 
business information or related to the possible relocation or expansion of an eligible entity shall be 
confidential and not subject to inspection pursuant to the Inspection of Public Records Act [Chap- 
ter 14, Article 3 NMSA 1978]. 

B.. It is unlawful for any employee of the department or the authority, or any former employee 
of the department or the authority to reveal to any person other than another employee of the 
department or the authority any confidential information obtained by the department or the au- 
thority that is proprietary technical or business information or related to the possible relocation 
or expansion of an eligible entity and not available from public sources, except in response to an 
order of a district court, an appellate court or a federal court. 

C, Any employee or former employee of the department or the authority who aaeeale to another 
person any information that he is prohibited from lawfully revealing is guilty of a misdemeanor 
and shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2005, ch. 103, § 24. . Effective dates. — Laws 2005, ch. 103, § 28 made the 
act effective April 4, 2005, 


6-25-28. Application of other laws. 

The Statewide Economic Development Finance Act shall be deemed to provide additional and 
alternative methods of financing projects authorized in that act and shall be deemed supplemental 
and additional to powers conferred by other laws. 
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History: Laws 2005, ch. 103, § 25. ; Effective dates, — Laws 2005, ch. 103, § 28 made'the 
act effective April 4, 2005. , 


6-25-29. Temporary provision; fund name change; outstanding bonds; 
fund balances. 


Nothing in this act shall be deemed to impair economic development bonds or loan partici- 
pations outstanding on the, effective»date, of this act. The economic development revolving 
fund is the new name for the statewide loan participation fund and i is not a new fund created 
by this act. 


History: Laws 2005, ch, 103, § 26. , - » Effective dates. — Laws 2005, ch, 103, § 28 made the 
act,effective April 4, 2005. 
ARTICLE 25A 
e e 6 ® 
New Mexico Exposition Center Authority 

Sec, Sec. 
6-25A-1. Short title. 6-25A-12. Remedies of bondholders. 
6-25A-2. Legislative findings. 6-25A-13. Agreement of the state. 
6-25A-3. Definitions. 6-25A-14. Bonds; legal investment for public officers baa 
6-25A-4, New Mexico exposition center authority cre- 7 fiduciaries. 0"! ) 
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6-25A-1. Short title. 


This act [6-25A-1 through 6. 25A- 23 pair ie 1978] may be cited as the "New a Exposition 
Center Authority Act". 


History: Laws 2005, ch.342,§ 1. — Effective dates. — Laws 2005; ch. 342, § 24 made the 
£) 8 act effective April 7, 2005. 


6-25A-2. Legislative findings. 


The legislature finds that: OO if | 

A. there is a need for appropriate facilities in hie state to enhance, foster, aid, provide and pro- 
mote transportation, economic development, housing, recreation, education, culture, history and 
sense of place and for governmental operations necessary to support such activities; 

B. there is a need for suitable facilities for expositions, conventions, exhibitions, meetings, ban- 
quets and related facilities that will enhance or supplement facilities currently available for these 
activities in order to promote the state and its counties and municipalities as attractive destina- 
tions to convention and visitor industry planners; 

C. there is a great tradition in the state involving railway transportation that can be inte- 
grated with expositions, conventions and exhibitions and planned commuter rail transportation 
facilities for the mutual benefit of the state and veabrine ei visitors rip abe in cities 
conventions and exhibitions; and’ ons, 
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6-25A-3 NEW MEXICO EXPOSITION CENTER AUTHORITY 6-25A-4 


-D. private enterprise alone cannot provide facilities of the type and size to achieve a first-class 
exposition center, but by establishing an authority to plan, develop, manage and operate a suitable 
exposition center the state can achieve a great public benefit at the least public cost through the 
use of leases, concessions and other contractual relationships with private enterprise. 


History: Laws 2005, ch. 342, § 2. . © Effective dates. — Laws 2005, ch, 342, § 24 made the 
~ act effective April 7, 2005. 


6-25A-3. Definitions. 


As used. in the New Mexico Exposition Center Authority Act: 

A. "authority" means the New Mexico exposition center authority; 

B. "bond" means a bond, note, certificate of participation or other evidence of indebtedness; 

C. ."bondholder" or "holder" means a person who is the owner of a bond, whether registered or 
not; ' 7 : 
D..."exposition center" means real or personal property,,or any combination thereof, that is 
owned, leased or otherwise controlled or financed. by the authority, located in the participating 
jurisdictions, other than property owned by.the state, commonly known as the "state fairgrounds", 
located within the exterior boundaries of the city of Albuquerque, that is related to, useful for 
or in furtherance of one or more purposes authorized by the New Mexico Exposition Center Au- 
thority Act, including facilities used for expositions, conventions, exhibitions, displays, meetings, 
banquets, trade shows, sporting events, arena events, museums, excursion trains, commuter and 
long-distance rail stations, trolleys, hotels, parking facilities, connection walkways, transportation 
maintenance yards, rail crossings and other light and heavy rail transportation activities and 
operations and related facilities, provided such facilities are available for the use by the general 
public; ) | by 

E.. "participating jurisdiction" means a department, commission,.council, board, committee, in- 
stitution, legislative body, agency, government corporation or educational institution of the state or 
a political subdivision of the state that is empowered to receive or expend public money, including 
municipalities and counties; ) 

F,.."project".means planning and design work for and development, construction, reconstruc- 
tion, enlargement, improvement, installation, rehabilitation, remodeling and renovation of the ex- 
position center; and ) 

G. "security" or means bonds, notes or other evidence of indebtedness. issued by participating 
jurisdictions or leases or certificates, or other evidence of participation in the lessor's interest: in 
and rights under a lease with participating jurisdictions that are payable from taxes, revenues, 
rates, charges, assessments or user fees or from the proceeds of funding or refunding bonds, notes 
or other evidence of indebtedness of a qualified entity or from certificates or evidence of participa- 
tion in a lease with participating jurisdictions. fuse 


History: Laws 2005, ch. 342, § 3. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-4. New Mexico exposition center authority created; membership; 
qualifications; quorum; meetings; compensation; bond. 


A. There is created a public body politic and corporate, separate and apart from the state, 
constituting a governmental instrumentality to. be known as the.""New Mexico exposition center 
authority" for the performance of essential public functions. 

B,. The authority shall be composed of fifteen members, including the secretary of finance and 
administration, the secretary of economic development, the secretary of tourism, the chair of the 
state transportation commission, the secretary of transportation, the executive director of the New 
Mexico finance authority, the mayor of the city of Albuquerque, the chair of the Bernalillo county 
board of county commissioners, the mayor of the city of Santa Fe, the chair of the Santa Fe county 
board of county commissioners, the executive director of the mid-region council of governments 
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and four members who are residents of the state, at least three of whom are nonresidents of Ber- 
nalillo or Santa Fe county, appointed by the governor, with the advice and consent of the senate: 
The appointed members shall serve at the pleasure of the governor. | 

C. The appointed members of the authority shall be appointed to four-year terms. The initial 
members shall be appointed to staggered terms of four years or less, so that the term of at least 
one member expires on January 1 of each year. Vacancies shall be filled by appointment by the 
governor for the remainder of the unexpired term. An appointed member shall continue to serve 
beyond the expiration of the member's term until a new member is appointed. Any member shall 
be eligible for reappointment. 

D. Each appointed member before entering upon the member's duties shall take an fats of of- 
fice to administer the duties of office faithfully and impartially. A record of the oath shall be filed 
in the office of the secretary of state. 

EK. The governor shall designate an appointed member of the authority to serve as chair. The 
authority shall elect annually one of its members to serve as vice chair. The authority shall ap- 
point and prescribe the duties of such other officers, who need not be members, as the authority 
deems necessary or advisable,:including an executive director and a secretary, who may be the 
same person. The authority may delegate to one or more of its members, officers, employees or 
agents such powers and duties as it — deem proper and consistent with the New Mexico Exposi- 
tion Center Authority Act. 

F. The executive director of the authority shall direct the affairs and business of the authority, 
subject to the policies, control and direction of the authority. The secretary of the authority shall 
keep a record of the proceedings of the authority and shall be the custodian of all books, documents 
and papers filed with the authority, the minute book or journal of the authority and its official seal. 
The secretary shall make copies of all minutes and other records and documents of the authority 
and give certificates under the official seal of the authority to the effect that the copies are true 
copies, and all persons dealing with the authority may rely upon the certificates. 

G. Meetings of the authority shall be held at the call of the chair or whenever three members 
shall so request in writing. A majority of members then serving constitutes a quorum for the 
transaction of any business. The affirmative vote of at least a majority of a quorum present shall 
be necessary for any action to be taken by the authority. An ex-officio member may designate in 
writing another person to attend meetings and to act for that member with the same authority as 
the member. No vacaney in the membership of the authority shall impair the right of a quorum to 
exercise all rights and perform all duties of the authority. 

H. Each member of the authority shall give a bond as provided in the Surety Bond Act [10-2- 18 
NMSA 1978]. All costs of the surety bonds shall be borne by the authority. 

I. The authority is not created or organized, and its operations shall not be conducted, for the 
purpose of making a profit. No part of the revenues or assets of the authority shall benefit or be 
distributable to its members, officers or other private persons. The members of the authority shall 
receive no compensation for their services, but shall be reimbursed for actual and necessary ex- 
penses at the same rate and on the same basis as provided for public officers in the Per Diem and 
Mileage Act [10-8-1 NMSA 1978]. 

J. The authority shall not be subject to the supervision or control of any other board, bureau, de- 
partment or agency of the state except as specifically provided in the New Mexico Exposition Center 
Authority Act. No use of the terms "state agency" or "instrumentality" in any other law of the state 
shall be deemed to refer to the authority unless the authority is specifically referred to in the law. 

K. The authority may operate the exposition center in the participating jurisdictions in accor- 
dance with the purposes expressed in the New Mexico Exposition Center Authority Act. 

L. The authority shall be included as a "qualified entity" within the meaning of that term pur- 
suant to the New Mexico Finance Authority Act [Chapter 6, Article 21 NMSA 1978]. 

M. The authority shall be included in the definition of squalifying entity" pursuant to the Local 
Economic Development Act [5-10-1 NMSA 1978]. 

N. The authority shall be included as an "eligible entity" within the meaning of that term pur- 
suant to the Statewide Economic Development Finance Act [Chapter 6, Article 25 NMSA 1978]. 

O. The authority is a governmental instrumentality for purposes of the Tort Claims Act [41-4-1 
NMSA 1978]. . 
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History: Laws 2005, ch. 342, § 4. , Effective dates, — Laws 2005, ch. 342, § 24 made the 
ia’ act effective April 7, 2005. 


6-25A-5. Powers of the authority. 


The authority may: 

A. sue and be sued; 

‘B. adopt and alter an: official ‘séah 

C, make and alter bylaws for its organization and. internal management and adopt, subject 
to the review and approval of the New Mexico exposition center authority oversight committee, 
rules necessary and appnapiate to implement the provisions of the New Mexico Exposition Center 
Authority Act; 

D. appoint officers, agéitts and employees, prescribe their duties and qualifications and fix 
their compensation; 

EK. make, enter into and enforce contracts, agreements and other instruments necessary, con- 
venient or desirable in the exercise of the authority's powers and functions and for the Se: of 
the New Mexico Exposition Center Authority Act; 

F. acquire, construct or improve, grant mortgages of, accept mortgages of, otherwise encumber, 
sell, lease, convey or dispose of real and personal property for its public uses; 

G. acquire, construct, improve or hold land, buildings, improvements and other facilities, in- 
cluding equipment for lease, use or occupancy by private enterprise and pledge rentals and other 
revenues derived therefrom to the payment of Sorcha costs and expenses and to the payment 
of bonds; 

H. make grants to ribirtiaifiakitig jurisdictions for a project for the exposition center; 

I. make loans to or purchase securities from participating jurisdictions and contract to make 
loans to or purchase securities from participating jurisdictions for the exposition center; 

J. procure insurance to secure payment on a loan, lease or payment owed to the authority from 
insurers, including the federal government or its agencies or instrumentalities, as it may deem 
necessary or desirable, and pay any premiums for that insurance; 

K. carry out projects for the development of the exposition center in the participating jurisdictions; 

L. fix, revise from time to time, charge and collect rents, fees and other charges in connection 
with the making of loans or leases, or for: services provided by the authority; 

M. accept, administer, hold and use all funds made available to the authority from any source; 

N. borrow money and issue bonds and provide for the rights of bondholders; 

O. establish and maintain reserve and sinking fund accounts to ensure that funds will be 
available for maintenance of debt service accounts; 

P. invest and reinvest its funds and take and ‘hold property as ethitey for the investment of 
such funds as provided by the New Mexico Exposition Center Authority Act; 

Q. employ attorneys, accountants, underwriters, financial advisors, trustees, paying agents, 
architects, engineers, contractors and such other advisors, consultants and agents as may be nec- 
essary and fix and pay their compensation; 

R. apply for and accept gifts, grants or loans of property, funds, services or aid in any form from 
the United States or its agencies or instrumentalities, from the state or its agencies or instru- 
mentalities or from a person and comply, subject to the provisions of the New Mexico Exposition 
Center Authority Act, with the terms and conditions of the gifts, grants or loans, including pledges 
or guarantees that may be required in connection with the gifts, grants or loans; 

S. maintain one or more offices in the participating jurisdictions as it may: determine; 

T. subject to an agreement with bondholders: 

(1) renegotiate a loan, lease, agreement or other obligation; 

(2) consent to a modification of the terms of a loan, lease, agreement or other obligation; 

and 
(3) purchase bonds, which may upon purchase be canceled; 

U. operate and manage the exposition center in one or more participating jurisdictions and 
pledge the revenues from the exposition center to the payment of bonds in accordance with the 
provisions of the New Mexico Exposition Center Authority Act; 
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V. authorize the engagement of.a person, public or private, including an entity engaged in the 
business of managing exposition and convention centers, as the authority may select upon terms 
and for periods as the authority may deem appropriate; 

W. notwithstanding the provisions of the Procurement Code [13-1-28 NMSA 1978], enter. into 
contracts to carry out any of its powers granted in the New Mexico Exposition Center Authority 
Act, including the planning, design, engineering and financing of exhibition center projects, with a 
master developer, the developer of a specific exhibition center project, contractors, owners or other 
persons or entities, on terms that the authority shall determine to be appropriate; and 

X.. do any and all things necessary or convenient to carry out its purposes and exercise the 
eee given and granted in the New Mexico saa apap Center nee rm 


History: Laws 2005, ch. 342, § 5. Effective datee — hia 2005, chi 842, § 24 made the 
act effective April. 7, 2005. 


6-25A-6. Purchases in name of the authority; documentation. 


A. All tangible and intangible property, real and personal property tia securities purchased, 
held or owned by: the authority shall be purchased and held in the name of the authority, or may 
be mortgaged, assigned or otherwise encumbered as tito for the iting: oe of bonds issued by 
the authority. 

B.. All securities foc anne by the authority, upon iptinct) to the sathotitiva shall be accom- 
panied by all documentation required by the authority and shall include an approving opinion of 
recognized bond counsel, certification and guarantee of signatures and certification as to no litiga- 
tion pending as of the date of delivery of the securities challenging the validity or issuance of such 
securities. | if 


History: Laws 2005, ch. 342, § 6. Effective anti — Laws 2005, ch. 342; § 24 ey the 
/ ; act effective April 7, 2005. 


6-25A-7. Bonds of the authority; use; sceurity. 


A. The authority may issue and sell bonds in puineiied amounts it. considers necessary to 
provide sufficient ine for the purposes of the New Mexico Expésition Center Authority Act, 
including: 

(1) a ea of securities; 

(2) making loans through the purchase of ciety 

(3) making grants for projects from money available to the sat testa 

(4) the financing of a project: located: in whole or in part in a participating jurisdiction for 
use in connection with the exposition center; 

. (5) the payment, funding or refunding of the’ principal of or interest or vedinatipiaihs premi- 
ums on bonds issued by the authority, whether the bonds. or interest to be paid, funded or refunded 
have or have not become due; 

(6) the establishment or increase of reserves or sinking funds to secure or re pay. mae 
premium, if any, or interest on bonds issued bythe authority; and 

(7) the payment of other costs or expenses of the authority incident to and necessary or 
convenient to carry out its corporate purposes and powers, 

B. Except as otherwise provided in the New Mexico Exposition Center Authority Act, bosds 
issued by the authority shall be obligations of the authority payable solely from revenues, income, 
fees, charges or funds of the authority that may, pursuant to the provisions of the New Mexico 
Exposition Center Authority Act, be pledged to the payment of those obligations, and the bonds 
shall not create an obligation, debt or liability of the state. No breach of a pledge, obligation or 
agreement of the authority shall impose a pecuniary liability or a charge Bbom the general credit 
or taxing power of the state or a political subdivision of the state. 

C. As security for the payment of the principal, interest or premium, if any, on bonds issued by 
the authority, the authority may pledge, transfer and assign: ) 
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(1) an obligation that is payable to the authority, including rents, lease payments and 
other use or occupancy fees or charges owing to the authority in connection with the leasing, use 
or occupancy of real or personal property; 

(2) the revenues of the authority derived from loan payments, rents, fees, charges or 
other payments, with respect to or derived from any property acquired, constructed, furnished or 
equipped with the proceeds of bonds after provision for the siti cost of operating, maintain- 
ing and repairing that property of the authority; 

(3) the revenues to meet the costs of operating, maintaining and repairing the real and 
personal property of the authority and to meet the interest and principal requirements of the 
bonds issued by the authority and establish and maintain reserves pursuant to covenants of the 
authority to maintain rates and charges that will produce such revenues; 

(4) any grant, subsidy or contribution from the United States or its agencies or instrumen- 
talities; or 

| (5) any income, revenues, funds or - other money of the authority from any other source 
authorized for that pledge, transfer or r assignment. 


History: Laws 2005, ch. 342, § 7. Effective dates. — Laws 2005, ch. 342, e 24 made the 
; act effective April 7, 2005. 


6-25A-8. Bonds; authorization for issuance; terms and conditions. 


A. Bonds of the authority shall be authorized by resolution of the authority and may be issued 
in one or more series. The bonds shall bear the dates, be in the form, be issued in the denomi- 
nations, have terms and maturities, bear interest at rates and be payable and evidenced in the 
manner and times as the resolution of the authority or the trust agreement securing the bonds 
provides. The bonds may be redeemed with or without premiums prior to maturity, may be ranked 
or assigned priority status and may contain provisions not inconsistent with this subsection. 

B. Bonds issued by the authority may be sold at any time at private or public sale at the prices 
agreed upon by the authority. 

C. Bonds of the authority may be issued pursuant to the New Mexico Exposition Center Au- 
thority Act without obtaining the consent of any agency of the state and without any other pro- 
ceeding or condition other than the proceedings or conditions specified in the New Mexico Exposi- 
tion Center Authority Act. 

D. Bonds issued by the authority are negotiable instruments for all purposes of the Uniform 
Commercial Code [Chapter 55 NMSA 1978], subject only to the provisions of the bonds for regis- 
trations. 

E. A resolution for the issuance of bonds shall provide that each bond authorized shall recite 
that it is issued by the authority. The recital shall clearly state that the bonds are in full compli- 
ance with all the provisions of the New Mexico Exposition Center Authority Act. 


History: Laws 2005, ch. 342, § 8. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-9. Bonds secured by trust indenture. 


Bonds of the authority may be secured by a trust indenture between the authority and a corporate 
trustee that may be either a bank having trust powers or a trust company. The trust indenture may 
contain reasonable provisions for protecting and enforcing the rights and remedies of bondholders, 
including covenants setting forth the duties of the authority in relation to the exercise of its powers 
and the custody, use and investment of money. The authority may provide by the trust indenture for 
the payment of the proceeds of the bonds and the revenue to the trustee under the trust indenture or 
other depository for disbursement with safeguards as the authority determines necessary. 


History: Laws 2005, ch. 342, § 9. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 
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6-25A-10. Publication of notice; validation; limitation of action. 


A. After adoption of a resolution authorizing issuance of bonds, the authority shall publish no- 
tice of the adoption of the resolution once in a newspaper of general statewide circulation. 

B. .After the passage of thirty days from.the publication required by Subsection A of this sec- 
tion, an action attacking the validity of the proceedings had or taken by the authority preliminary 
to and in the authorization and issuance of the bonds described,in the notice.is perpetually barred, 


History: Laws 2005, ch. 342, § 10. " Effective dates. — Laws 2005, ris 342, § 24 made the 
. act effective April 7, 2005. 


6-25A-11. Refunding bonds. 


The authority may issue its bonds for the purpose of refunding bonds then outstanding, includ- 
ing the payment of redemption premiums and interest. accrued or to accrue to the date of redemp- 
tion of the outstanding bonds. Until the proceeds of the bonds issued for the purpose of refund- 
ing outstanding bonds are applied to the purchase or retirement of the outstanding bonds or the 
redemption of the outstanding bonds, the proceeds may be placed in escrow and be invested and 
reinvested. The interest, income and profits, if any, earned or realized on an investment may, in the 
discretion of the authority, also be applied to the payment of the outstanding bonds to be refunded 
by purchase, retirement or redemption, as the case may be. After the terms of the escrow have 
been fully satisfied and carried out, a balance of proceeds and interest, if any, earned or realized on 
the investments of proceeds and interest may be returned to the authority for use by it in a lawful 
manner. Refunding bonds shall be issued and secured and shall be subject to the provisions of the 
New Mexico Exposition Center Authority Act in the same manner and to the same extent as any 
other bonds issued pursuant to the New Mexico Exposition Center thera Act. 


History: Laws 2005, ch. 342, § 11. , Effective dates. — Laws 2005, ch, 342, § 24 made the - 
act effective April 7, 2005. 


6-25A-12. Remedies of bondholders. 


A holder of bonds issued by the authority or a trustee under a trust indenture entered into pur- 
suant to the New Mexico Exposition Center Authority Act, except to the extent that its rights are 
restricted by a bond resolution or trust indenture authorized pursuant to the bond resolution, may 
protect and enforce, by a suitable form of legal proceedings, rights under the laws of this state or 
granted by the bond resolution or trust indenture authorized pursuant to the bond resolution. These 
rights include the right to compel the performance of the duties of the authority required by the New 
Mexico Exposition Center Authority Act or the bond resolution and to enjoin unlawful activities. 


History: Laws 2005, ch, 342, § 12. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-13. Agreement of the state. 


The state pledges to and agrees with the holder of a ao issued a raring? to the New Mexico 
Exposition Center Authority Act that the state will not limit or alter the rights vested in the 
authority to fulfill the terms of agreements made with the bondholder or in any way impair the 
rights and remedies of that bondholder until the bond together with the interest thereon, with 
interest on any unpaid installments of interest, and all costs and expenses in connection with an 
action or proceeding by or on behalf of that bondholder, are fully met and discharged. The author- 
ity may include this pledge and agreement of the state in any agreement with a bondholder. 


History: Laws 2005, ch. 342, § 13. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 
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6-25A-14. Bonds; legal investment for public officers and fiduciaries. 


Bonds issued by the authority shall be legal investments in which all insurance companies, 
banks and savings and loan associations organized under the laws of the state, public officers 
and public bodies and all administrators, guardians, executors, trustees and other fiduciaries may 
properly and legally invest funds. 


History: Laws 2005, ch. 342, § 14. ; | Effective dates. — Laws 2005, ch, 342, § 24 made the 
act effective April 7, 2005. 


6-25A-15. Tax exemption. 


A. The creation of the authority is in all respects for the benefit of the people of the state, for 
the improvement of their health and welfare and for the promotion of projects for the exposition 
center pursuant to the New Mexico Exposition Center Authority Act, These purposes are public 
purposes and the authority will be performing an essential governmental function in the exer- 
cise of its powers with the purchasers and subsequent holders and transferees of bonds issued 
by the authority, in consideration of the acceptance of and payment for the bonds. Bonds issued 
pursuant to. the New Mexico Exposition Center Authority Act and the income from the bonds 
shall at all.times be free from taxation by the state, except for estate or. gift taxes and taxes on 
transfers. 7 

B. The property, i income and operations of the authority shall be Aiptiecss from taxation of every 
kind and nature, 


History: Laws 2005, ch. 342, § 15. Effective dates. — Laws 2005, ch, 342, § 24 made the 
act effective April 7, 2005. 


6-25A-16. Money of the authority; expenses; audit; annual report. 


A. Money of the authority, except as otherwise authorized or provided in the New Mexico Ex- 
position Center Authority Act or in a bond resolution, trust indenture or other instrument under 
which bonds are issued, shall be deposited as soon as practicable in a separate account or accounts 
in banks or trust. companies organized under the laws of this state. Deposits of money shall, be 
secured, if required by the authority, in such a manner as the authority determines to be prudent, 
Banks or trust companies may give security for deposits of the authority. 

B, .Subject to the provisions of any contract with bondholders, the authority shall he a 
system. of accounts. 

C. ,Money,held by the authority that is not needed. for ieamaeine disbursement, including 

funds held in reserve, may be deposited with the state treasurer for short-term investment pur- 
suant to Section 6-10-10.1 NMSA 1978 or may be invested in direct and general obligations of 
or obligations fully and unconditionally guaranteed by the United States, obligations issued by 
agencies of the United States, obligations of this state or any political subdivision of the state, 
interest-bearing time deposits, commercial paper issued by corporations organized and oper- 
ating within the United States and rated "prime" quality by a national rating service, other 
investments permitted by Section 6-10-10 NMSA 1978.or as otherwise provided by the trust 
indenture or bond resolution, if the funds are pledged for or secure payment of bonds issued by 
the authority. 
..D.. The authority Siall ee an audit of its books and accounts made at least once each year by 
the state auditor or by a certified public accounting firm whose proposal, has been reviewed and 
approved by the state auditor. The cost of the audit shall be an expense of the authority. Copies 
of the audit shall be submitted to the governor.and the New Mexico exposition center authority 
oversight committee and made available to the public. 

E. The authority shall submit a report of its activities to the governor Ban to the legislature not 
later than December, 1 of each year. Each report shall set forth a complete operating and financial 
statement covering its operations for that year. 
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History: Laws 2005, ch. 342, § 16. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-17. Corporate existence. 


The authority and its corporate existence shall continue until terminated by law, provided that 
no termination by law shall take effect so long as the authority has bonds or other obligations 
outstanding, unless adequate provision has been made for the payment of those obligations. Upon 
termination of the existence of the authority, all its rights and properties in excess of its obliga- 
tions shall pass to and be vested in the state. 


History: Laws 2005, ch. 342, § 17. Effective dates. — Laws 2005, ch, 342, § 24 made the 
act effective April 7, 2005. 


6-25A-18. Prohibited actions. 


The authority shall not: 

A. deal in securities within the meaning of or subject to securities law, securities exchange law _ 
or securities dealer law of the United States or the state or of another state or jurisdiction, domes- 
tic or foreign, except as authorized in the New Mexico Exposition Center Authority Act; or 

B. issue bills of credit or accept deposits of money for time on demand deposit or administer 
trusts or engage in any form or manner, or in the conduct of, a private or commercial banking busi- 
ness, or act as a savings bank or savings and loan association or another kind of financial institu- 
tion except as authorized in the New Mexico Exposition Center Authority Act. 


History: Laws 2005, ch. 342, § 18. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-19. Conflicts of interest; penalty. 


A. Ifa member, officer or employee of the authority has an interest, either direct or indirect, 
in a contract to which-the authority is or is to be a party, that interest shall be disclosed to the 
authority in writing and shall be set forth in the minutes of the authority. The member, officer or 
employee having that interest shall not participate in an action by tae authority with respect to 
that contract. 

B. A person who has a conflict of interest as provided in this section and participates in a 
transaction involving that conflict of interest or fails to notify the authority of the conflict is guilty 
of a misdemeanor and upon conviction shall be sentenced to imprisonment in the county jail for a 
definite term of not more than one year or to the payment of a fine of not more than one thousand 
dollars ($1,000), or both. 


History: Laws 2005, ch. 342, § 19. ‘Effective dates. — Laws 2005, ch. 342, § 24 made the 
1 act effective April 7, 2005. 


6-25A-20. Cumulative authority. 


The New Mexico Exposition Center Authority Act shall be deemed to provide an additional and 
alternative method for the doing of the things it authorizes and shall be regarded as supplemental 
and additional to powers conferred by other laws and shall not be regarded as in derogation of any 
powers now existing; provided that the issuance of bonds under the provisions of the New Mexico 
Exposition Center Authority Act need not comply with the requirements of any other pai appli- 
cable to the issuance ee bonds. 


History: Laws 2005, ch. 342, § 20. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 
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6-25A-21. New Mexico exposition authority oversight committee. 


There is created a joint interim legislative committee that shall be known as the "New Mexico 
exposition center authority oversight committee". The New Mexico legislative council shall deter- 
mine the membership of the committee and shall appoint the members and designate the chair 
and the vice chair in accordance with council policies. The staff for the committee shall be provided 
by the legislative council service. 


History: Laws 2005, ch. 342, § 21. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-22. Committee duties. 


The New Mexico exposition center authority oversight committee shall: 

A. monitor and oversee the operation of the authority; 

B. meet on a regular basis to receive and review reports from the authority on implementation 
of the provisions of the New Mexico Exposition Center Authority Act and to review and approve 
rules proposed for adoption by the authority; . 

C. oversee and monitor proposed projects for the exposition center in participating jurisdic- 
tions; 

D. provide advice and assistance to the authority and cooperate with the executive branch of 
state government and participating jurisdictions on planning, setting priorities for and financing 
of projects for the exposition center; and 

E. report its findings and recommendations, including recommended legislation, to the gover- 
nor and to each session of the legislature. The report and proposed legislation shall be made avail- 
able on or before December 15 each year. 


History: Laws 2005, ch. 342, § 22. Effective dates. — Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005. 


6-25A-23. Severability. 


If any part or application of the New Mexico Exposition Center Authority Act is held invalid, the 
remainder or its application to other situations shall not be affected. 


History: Laws 2005, ch. 342, § 23. ’ Effective dates. a Laws 2005, ch. 342, § 24 made the 
act effective April 7, 2005: : 
Behavioral Health Capital Funding Act 
Sec. Sec. | 
6-26-1,. Short title. 6-26-5. Department; authority; rules. 
6-26-2. Purpose. 6-26-6. Department; authority; powers and duties. 
6-26-3. Definitions. 6-26-7, Eligible entity; change in status. 
6-26-4. Behavioral health capital fund. 6-26-8. Report. 


6-26-1. Short title. 


This act [6-26-1 through 6-26-8 NMSA 1978] may be cited as the "Behavioral Health Capital 
Funding Act", 


History: Laws 2004, ch. 71, § 1. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 71 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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6-26-2. Purpose. 


The purpose of the Behavioral Health Capital Funding Act is to provide funding for capital projects 
toeligible entities in order to increase behavioral health care services to sick and indigent patients. 


History: Laws 2004, ch. 71,:§ 2. 
Effective dates, — Laws 2004, ch. 71 dart no ef- 
fective date provision, but, pursuant to N.M, Const., art. 


6-26-3. Denniiane 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature. 


As used in the Behavioral Health Capital Funding Act: 

A. "authority" means the New Mexico finance authority; 

B. "capital project" means repair, renovation or construction of a,behavioral health facility; 
purchase of land; or acquisition of capital equipment of a long-term nature; 
hia ‘department: means the department of health; 


D. "eligible entity" means: 


(1) a nonprofit behavioral health facility that is a 501(c)(3) nonprofit corporation for fed- 
eral income tax purposes and serves primarily sick and indigent patients; or _ 

(2) a behavioral health care clinic that operates in a rural or other health care under- 
served area of the state, that is owned by a county or municipality and that. meets department 


requirements for eligibility; and 


E. "fund" means the behavioral health capital fund. 


History: Laws 2004, ch. 71, § 3; 2019, ch. 156, § 1. 

Cross references, — For the New Mexico finance au- 
thority see 6-21-4 NMSA 1978. 

For the department of health, see 9-7-4 NMSA 1978, 

The 2019 amendment, effective June 14, 2019, ex- 
panded the definition of "eligible entity" for purposes of 


the Behavioral Health Capital Funding Act; in Subsection 
D, added new paragraph designation "(1)", in Paragraph 
D(1), after "behavioral health facility that", deleted "has 
assets totaling less than ten million dollars ($10, 000,000)", 
and added new Paragraph D(2). 


6-26-4. Behavioral health capital fund. 


‘A. The "behavioral health capital fund" is created.as a hat iviebe fund in the seine, The 
fund shall consist of appropriations, loan repayments, gifts, grants, donations and interest earned 
on investment of the fund. Money in the fund shall not revert at the end of a fiscal year. 

B. Money in the fund is appropriated to the authority for the purpose of making loans to eli- 
gible entities for capital projects pursuant to the Behavioral Health Capital Funding Act. 

C. The fund shall be administered by the authority. The authority may recover from the fund 
the costs of administering the fund and originating loans up to an amount equal to ten percent of 


original loan amounts. 


History: Laws 2004, ch. 71, § 4; 2019, ch. 156, § 2. 

The 2019 amendment, effective June 14, 2019, autho- 
rized the New Mexico finance authority to recover from 
the behavioral health capital fund the ‘costs of adminis- 
tering the fund and originating loans; in Subsection. 0, 


6-26-5. Department; authority; rules. 


after "The authority", deleted "or department shall not be 
paid" and added "may recover", and after "from the fund", 
added "the costs of administering the fund and originat- 
ing loans up to an amount equal to ten percent of original 
loan amounts". 


The department, in conjunction with the authority,.shall adopt rules to'administer and imple- 
ment the provisions of the Behavioral Health Capital Funding Act, including provisions: 

A. establishing procedures and forms for applying for loans for capital projects; 

B. specifying the documentation required to be provided by the applicant to justify the need for 


the capital project; 


C. specifying the documentation required. to be provided by the APpLGAD to demonstrate that 


the applicant is an eligible entity; 
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D. establishing procedures for review, evaluation and approval of loans, including the pro- 
grammatic, organizational and financial information seaeatss 4 to review, oe and approve 
an application; 

E. for evaluating the ability and competence of an applicant to provide efficiently and ade- 
quately for the completion of a proposed capital project; 

F. for the approval of loan applications, including provisions that accord priority attention to 
areas with the greatest need for behavioral health services; 

G. that ensure fair geographic distribution of loans; 

H. establishing requirements for repayment of loans, including payment schedules, interest 
rates, loan terms and other requirements; 

I. for ensuring the state's interest in any capital project by the filing of a lien equal to the total 
of the state's financial participation in the project; and 

J. for such other requirements deemed necessary by the department and the authority to en- 
sure that the state receives the behavioral health services for which the legislature appropriates 
money and that the state's interest in a capital project is protected. 


History: Laws 2004, ch. 71, § 5. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 71 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art... 


6-26-6. Department; authority; powers and duties. 


A. The department and the authority shall administer the loan programs established pursu- 
ant to the provisions of the Behavioral Health Capital Funding Act. The department and the au- 
thority shall: 

(1) enter into joint powers agreements with each other or other See public agen- 
cies to carry out the provisions of that act; and 

(2) apply to any appropriate federal, state or local governmental agency or prigata organi- 
zation for grants and gifts to carry out the provisions of that act. 

B. The department and the authority may: 

(1) make and enter into contracts and agreements necessary to carry out their powers and 
duties pursuant to the provisions of the Behavioral Health Capital Funding Act; and 

(2) do all things necessary or appropriate to carry out the provisions of the Behavioral 
Health Capital Funding Act. 

C. The authority is responsible for all financial duties of the programs, including: 

(1) administering the fund; 

(2) accounting for all money received, controlled or disbursed for capital projects in accor- 
dance with the provisions of the Behavioral Health Capital Funding Act; 

(3) evaluating and approving loans, jncluding determining the financial capacity of an eli- 
gible entity; 

(4) enforcing contract provisions of loans, including the ability to sue to recover money or 
property owed the state; 

(5) determining interest rates and other financial aspects of a loan and relevant terms of 
a contract for services; and 

(6) performing other duties in accordance with the provisions of the Behavioral Health 
Capital Funding Act, rules promulgated pursuant to that act or joint powers agreements entered 
into with the department. 

D. The department is responsible for the following duties: 

(1) defining sick and medically indigent persons for purposes of the Behavioral Health 
Capital Funding Act; 
(2) establishing priorities for loans; 
(3) determining the appropriateness of a capital project; 
-(4) evaluating the capability of an applicant to provide and maintain behavioral health 
services; _ 
(5) selecting recipients of loans; and 
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(6) determining that capital projects comply with all state and federal licensing and pro- 

curement requirements. 
E. The authority may make a loan to an dliginle entity to acquire, construct, renovate or other 

wise improve a capital project, provided there is a finding: . 

(1) by the department that the project. will provide alaicatl health services to sick aaa 
indigent persons as defined by the department; and 

(2) by the authority that there.is adequate brotectiob, including loan ar ganiattend real 
property liens, title insurance, security interests in or pledges of accounts and other assets, loan 
covenants and warranties or restrictions or other encumbrances and pledges for the state funds 
extended for the loan. 


History: Laws 2004, ch. 71, § 6. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 71 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. : 


6-26-7. Eligible entity; change in status. : 


If an eligible entity that has received a loan for a capital project ceases to maintain its nonprofit 
status or ceases to deliver behavioral health services atthe site of the capital project for twelve 
consecutive months, the state may pursue the remedies provided in the loan agreement or as pro- 
vided by law. 


History: Laws 2004, ch. 71, § 7. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 71 contained no ef- ; ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


6-26-8. Report. 


The department and the authority shall report jointly to the governor and the legislature by 
December 1 of each year on the behavioral health capital funding program. 


’ History: Laws 2004, ch. 71, § 8. IV, § 23, was effective May 19, 2004, 90 days after adjourn: 
Effective dates. — Laws:2004, ch. 71 contained no ef- ment of the prea 
fective date provision, but, pursuant to N.M. Const., art, 
ARTICLE 27 
Affordable Housing Act 

Sec. . Sec. 
6-27-1. Short title, 6-27-7, Requirement for enactment of an ordinance by a 
6-27-2... Purpose, county or a municipality and review by the 
6-27-38, Definitions. authority authorizing housing assistance 
6-27-4. Eligibility requirements; non-individual and in- grants. 

dividual qualifying grantees; +: 6-27-8. Provisions to ensure successful:completion of af- 
6-27-5. State, county, municipalities, instrumentalities of fordable housing projects; sale after fore- 

the state and the authority; authorization closure. 

for affordable housing. 6-27-9. Investigation of Affordable Housing Act viola- 


6-27-6. Requirement for specific law authorizing a hous- tions; penalties; remedies. 
ing assistance grant from state. preter pe 


6-27-1. Short title. 
Chapter 6, Article 27 NMSA 1978 may be cited as the "Affordable Housing Act". | 


History: Laws 2004, ch, 104, § 1; 2015, ch. 69, § 1. The 2015 amendment, effective July 1, 2015, changed 
the statutory reference of the Affordable Housing Act from 
"This act" to "Chapter 6, Article 27 NMSA 1978". 


298 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


6-27-2 AFFORDABLE HOUSING ACT 6-27-3 


6-27-2. Purpose. 


The purpose of the Affordable Housing Act is to implement the provisions of Subsections E and 
F of Article 9, Section 14 of the constitution of New.Mexico., 


History: Laws 2004, ch. 104, § 2; 2015, ch. 69, § 2. . after "Gubeections Band F of", deleted "Section 14 of", and 
The 2015 amendment, effective July 1, 2015, amended after "Article 9", added "Section 14", 
the citation of the Affardable Housing Act in this section; 


6-27-3. Definitions. 


As used in the Affordable Housing Act: | 
' A. -“affordable housing" means residential housing primarily for persons or households of low 
or moderate income; 

B. "authority" means the New Mexico mortgage finance authority; 

C. "building" means a structure capable of being renovated or converted into affordable hous- 
ing or a structure that is to be demolished and is pocaten | on land that is donated and upon which 
affordable housing will be constructed; 

D. "governmental entity" means the state, including any agency or instrumentality of the state, 
a county, a municipality or the authority; 

E. "household" means one or more persons occupying a housing unit; 

F, “housing assistance grant" means the donation, provision or payment by a governmental 
entity of: 

(1) land upon which affordable housing will be constructed; 

(2) an existing building that will be renovated, converted or demolished and reconstructed 
as affordable housing; 

(3) the costs of acquisition, development, construction, financing and operating or owning 
affordable housing; or 

(4) the costs of financing or infrastructure necessary to support affordable housing; 

G. "infrastructure" includes infrastructure improvements and infrastructure purposes; 

H. “infrastructure improvement" includes, but is not limited to: 

(1) sanitary sewage systems, including collection, transport, storage, treatment, dispersal, 
effluent use and discharge; 

(2) drainage and flood control systems, including collection, transport, diversion, storage, 
detention, retention, dispersal, use and discharge; 

(3) water systems for domestic purposes, including production, collection, storage, treat- 
ment, transport, delivery, connection and dispersal; 

(4) areas for motor vehicle use for road access, ingress, egress and parking: 

(5) trails and areas for pedestrian, a bicycle or other man mote welticley use for 
access, ingress, egress and parking; | 

(6) parks, recreational facilities and open space areas:to be Hi vd annie for enter- 
tainment, assembly and recreation; 

(7) landscaping, including earthworks, structures, plants, trees' and related water delivery 
systems; 

(8) electrical transmission and distribution Lge 

(9) natural gas distribution facilities; 

(10) lighting systems; ASO 

(11) cable or other telecommunications lines and related equipment; 

(12) traffic control systems and devices, including signals, controls, markings and signs; 

(18) inspection, construction management and related costs in connection with the furnish- 
ing of the items listed in this subsection; and ' 

(14) heating, air conditioning and weatherization facilities, systems or services, and energy 
efficiency improvements that ate affixed to real property, 

I. “infrastructure purpose" means: u 
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(1) planning, design, engineering, construction, acquisition or installation of infrastruc- 
ture, including the costs of applications, impact fees and other fees, permits and approvals related 
to the construction, acquisition or installation of the infrastructure; 

(2) acquiring, converting, renovating or improving existing facilities for infrastructure, in- 
cluding facilities owned, leased or installed by the owner; 

(8) acquiring interests in real property or water rights for infrastructure, including inter- 
ests of the owner; and 

(4) incurring expenses incident to and reasonably necessary to carry out the purposes 
specified in this subsection; 

J. "municipality" means an incorporated city, town or village, whether incorporated under gen- 
eral act, special act or special charter, incorporated counties and H class counties; | 

K. "public post-secondary educational institution" means a state university or a public com- 
munity college; 

L. "qualifying grantee" means: 

(1) an individual who is qualified to receive assistance pursuant to the Affordable Housing 
Act and is approved by the governmental entity; and 

(2) a governmental housing agency, regional housing authority, tribal housing agency, cor- 
poration, limited liability company, partnership, joint venture, syndicate, association or nonprofit 
organization that: 

(a) is organized under state, local or tribal laws and can provide proof of such organi- 
zation; 

(b) if anonprofit organization, has no part of its net earnings inuring to the benefit of 
any member, founder, contributor or individual; and 

(c) is approved by the governmental entity; and 

M. "residential housing" means any building, structure or portion thereof that is primarily oc- 

cupied, or designed or intended primarily for occupancy, as a residence by one or more households 
and any real property that is offered for sale or lease for the construction or location thereon of 
such a building, structure or portion thereof. "Residential housing" includes congregate housing, 
manufactured homes, housing intended to provide or providing transitional or temporary housing 
for homeless persons and common health care, kitchen, dining, recreational and other facilities 
primarily for use by residents of a residential housing project. 


History: Laws 2004, ch. 104, § 3; 2007, ch.-49, § 1; "the", and after "state", added "including any agency or 


2015, ch. 69, § 3, ' instrumentality of the state"; and added Subsection K and 
The 2015 amendment, effective July 1, 2015, clarified redesignated the succeeding subsections accordingly. 

the definition of "governmental entity" and added the defi- The 2007 amendment, effective June 15, 2007, in- 

nition of "public post-secondary educational institution"; cluded payment of the cost of affordable housing in the 


in Subsection D, after "means", deleted "a" and added definition of "housing assistance grant". 


6-27-4. Eligibility requirements; non-individual and individual 
‘qualifying grantees. 


A. To be eligible to receive lands, buildings and infrastructure pursuant to Article 9, Section 14 
of the constitution of New Mexico, a nonindividual qualifying grantee shall: 

(1) have a functioning accounting system that is operated in accordance with generally 
accepted accounting principles or shall designate an entity that will maintain such an accounting 
system consistent with generally accepted accounting principles; 

(2) have among its purposes significant activities related to providing housing or services 
to low- or moderate-income persons or households; and 

(3) ifit has significant outstanding or unresolved monitoring findings from either the au- 
thority or its most recent independent financial audit, have a certified letter from the authority or 
auditor stating that the findings are in the process of being resolved. 

B. To be eligible to receive lands, buildings and infrastructure pursuant to Article 9, Section 14 
of the constitution of New Mexico, an individual qualifying grantee shall meet the requirements 
established by the authority pursuant to the Affordable Housing Act. 
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History: Laws 2004, ch. 104, § 4; 2015, ch. 69, § 4. 

The 2015. amendment, effective July 1, 2015, made 
technical changes to the citation; in the introductory sen- 
tence of Subsection A, after "pursuant to", deleted "Sec- 
tion 14 of", and after “Article 9", added bcehtion 14"; in 


Subsection A, Paragraph (1), after "principles or", deleted 
"has designated" and added "shall designate"; and in Sub- 
section B, after "pursuant to", deleted "Section 14 of", and 


after "Article 9", added "Section 14". 


6-27-5. State, county, municipalities, instrumentalities of the state and 
the authority; authorization for affordable housing. 


The state, including any agency or instrumentality of the state, or a county, a municipality or 


the authority may: 


A. donate, provide or pay all, or a portion, of the costs of land for the construction on the land 


of affordable housing; 


B. donate, provide or pay all or a portion of the costs of conversion or renovation of existing 


buildings into affordable housing; 


C. provide or pay the costs of financing or infrastructure necessary to support affordable hous- 


ing projects; or 


D. provide or pay all or a portion of the costs of acquisition, development, construction, financ- 


ing, operating or owning affordable housing. 


‘History: Laws 2004, ch. 104, § 5; 2007, ch. 49, § 2; 
2015, ch. 69, § 5. 

The 2015 amendment, effective July 1, 2015, au- 
thorized instrumentalities of the state to provide for 
affordable housing; in the catchline, after "municipali- 


introductory sentence, after "The state", added "including 


cany agency or instrumentality of the state, or". 


The 2007 amendment, effective June 15, 2007, per- 
mitted governmental entities to donate land and build- 
ings and pay the cost of affordable Leary 


ties", added "instrumentalities of the state"; and in the 


6-27- 6. Requirement. for specific law authorizing a housing assistance 
grant from state. 


A. The specific grant of authority created in the Affordable Housing Act is the prior approval 
required pursuant to Article 9, Section 14 of the constitution of New Mexico to allow the state to 
provide affordable housing assistance. 

B. Funding pursuant to this grant of authority shall be appropriated to the department of fi- 
nance and administration for disbursement by the authority to a qualifying grantee in accordance 
with rules promulgated by the authority. 

C. Rules adopted by the authority may include provisions for matching or using local, private 
or federal funds in connection with a specific grant, but matching or using federal funds shall not 
be prohibited. 

D. The authority shall seek comment.from the Mortgage Finance Authority Act [Chapter 58, 
Article 18 NMSA 1978] oversight committee prior to its adoption of rules pursuant to this section. 


History: Laws 2004, ch. 104, § 6; 2015, ch. 69, § 6. The 2015 amendment, effective July 1, 2015, cor- 


rected a reference to the New Mexico constitution; and in 
Subsection A, after "Article", changed "4" to "9". | 


6-27-7. Requirement for enactment of an ordinance by a county or 
a municipality and review by the authority authorizing 
housing assistance grants. 


A. Acounty or municipality may provide housing assistance grants, pursuant to Article 9, Sec- 
tion 14 of the constitution of New Mexico after enactment by its governing body of an ordinance 
authorizing grants stating the requirements of and purposes of the grants. The ordinance may 
provide for matching or using local, private or federal funds either through direct participation 
with a federal agency pursuant to federal law or through indirect participation through programs 
of the authority. No less than forty-five days prior to enactment, the county or municipality shall 
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submit a proposed ordinance to the authority, which shall review the proposed ordinance to en- 
sure compliance with rules promulgated by the authority pursuant to Section 6-27-8 NMSA 1978. 
Within fifteen days after enactment of the ordinance, the county or municipality shall submit a 
certified true copy of the ordinance to the authority. The governing body of the county or munici- 
pality shall authorize the transfer or disbursement of housing assistance grant funds only after 
the qualifying grantee has submitted a budget to the governing body and the governing body has 
approved the budget. 

B. A school'district may transfer land or buildings owned by the school district to a county 
or municipality to be further granted as part or all of an affordable housing grant if the school 
district and the governing body of the county or municipality enter into a contract that provides 
the school district with a negotiated number of affordable housing units that will be reserved for 
employees of the school district. 

C. .The governing board of a public post-secondary educational institution may ‘transfer land or 
buildings owned by that institution to a county or municipality; provided that: ... 

(1) . the property transferred shall be granted by the county or municipality as part or all of 
an affordable housing grant; and 

(2) the governing board of the public post-secondary educational institution.and the gov- 
erning body of the county or municipality enter into a contract that provides the public post- 
secondary educational institution with affordable housing units. 

D,. Agencies or instrumentalities of the state may provide housing assistance grants pursuant 
to Article 9, Section 14 of the constitution of New Mexico i in accordance with wee preniusedsea by 
the authority. 

E. The authority may provide housing assistance grants pursuant to Artitlé 9, Section 14 of 
the constitution of New Mexico in accordance with rules promulgated by the authority. 


History: Laws 2004, ch. 104, § 7; 2007, ch. 49, § 3; approved by the governing body", and after "ordinance 
2015, ch. 69,§ 7. to the authority", added the vemainder of the subsection; 

The 2015 atiendtent effective July 1, 2015, removed added a new Subsection D and redesignated former Sub- 
the requirement of adopting a resolution placed on the section D as Subsection E; in Subsection E, after "New 
governing body of the authority authorizing housing as- Mexico", deleted the remainder of the subsection and 
sistance grants; in the catchline, after "grants", deleted added "in accordance with rules promulgated by the au- 
"requirement for adoption of a resolution by the govern- thority"; and deleted former Subsection E. 
ing body of the authority authorizing housing assistance The 2007 amendment, effective June 15, 2007, re- 
grants"; in Subsection A, after "purposes of the grants", quired review by the authority of ordinances authorizing 
deleted "and authorizing transfer or disbursement to a housing assistance grants. 


qualifying grantee only after a budget is submitted to and 


6-27-8. Provisions to ensure successful completion of affordable 
, housing projects; sale after foreclosure. 


A. State, county and municipal housing assistance grants awarded pursuant to the Affordable 
Housing Act shall be applied for and awarded'to qualifying grantees pursuant to the rules promul- 
gated by the authority subject to the requirements of that act. 

B. The authority shall adopt rules in accordance with the Administrative Procedures Act [12- 
8-1 through 12-8-25 NMSA.1978] to carry out the purposes of the Affordable Housing Act. Con- 
currence by the New Mexico municipal league is required for rules applicable to municipalities. 
Concurrence by the New Mexico association of counties i is required for rules applicable to counties. 

C. The authority shall adopt rules covering: 

(1) procedures to ensure that qualifying grantees méet the requirements of the Afford- 
able Housing Act and rules promulgated pursuant to'that act both at the time of the award and 
through the term of the grant; 7 

(2) establishment of an application and award timetable for housing assistance grants to 
permit the selection of the potential qualifying graritees prior to pascat of the year in hails the 
grants would be made; 

(3) contents of the application, including an intiepetidaht evaluation of poe. 

(a) ‘financial and management stability of the applicant; 
(b) demonstrated commitment of the applicant to the community; © 
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(c) cost-benefit analysis of the project proposed by the applicant; 

(d) benefits to the community of a proposed project; 

(e) type or amount of assistance to be provided; 

(f) scope of the affordable housing project; . 

(g) substantive or matching contribution by the applicant to the proposed project; and 
(h) performance schedule for the qualifying grantee with performance criteria; 

(4) arequirement for long-term affordability of a state, county or municipal project so that 
a project cannot be sold shortly after completion and taken out of the affordable housing market; 

(5) arequirement that a grant for a state or local project must impose a contractual obliga- 
tion on the qualifying grantee that the housing units in a'state or local project developed pursuant 
to the Affordable Housing Act be occupied by low-:or moderate-income households; 

(6) provisions for adequate security against the loss of public funds or property in the 
event that a qualifying grantee defaults on a contractual obligation for the project or abandons or 
otherwise fails to complete a project; 

(7) arequirement for review and approval of a housing grant project budget by the grantor 
before any expenditure of grant funds or transfer of granted property; 

(8) arequirement that, unless the period is extended for good cause shtick ti authority 
shall act on an application within forty-five days of the date of receipt of an application that the 
authority deems to be complete and, if not acted upon, the application shall be deemed approved; 

(9) arequirement that:a condition of grant approval be proof of compliance with all +e 
cable state and local laws, rules and ordinances; i 

(10) provisions defining "low- and moderate-income" and setting out requirements for ver- 
ification of income levels; 

(11) a requirement that a county or muhielpality that makes a housing assistance grant 
shall have an existing valid affordable housing plan or housing SS contained in its general 
plan; 

(12) a requirement that the governmental entity enter into a contract with a qualifying 
grantee consistent with the Affordable Housing Act, which contract shall include remedies and 
default provisions in the event of the unsatisfactory performance by the qualifying grantee; and » 

. (13). provisions necessary to ensure the timely sale of an affordable housing project on 
which a qualifying grantee has defaulted on a contractual obligation or abandoned or otherwise 
failed to complete. 

D,.. The rules adopted by the authority pursuant to. eg Salt (13) of Subsection C of this sec- 
tion shall require a governmental entity to: 

(1) make a determination that the property is not marketable for a price that woul suf- 
ficiently recover the public funds invested in the project; 

(2) ascertain that the property has a title that has been transferred to the tasty 
governmental entity through a foreclosure sale, a transfer of title by deed in lieu of foreclosure or 
any other manner; 

(3) exercise reasonable efforts to ensure that all proceeds from the sale of a property pur- 
suant to Paragraph (13) of Subsection C of this section are used solely for purposes pursuant to 
the Affordable Housing Act and that the qualifying grantee that held title to the property shall 
not benefit from the sale of the property or from the transfer of the affordable housing project; and 

(4) provide the terms for: 

(a) the sale of the property at fair market value; and 
(b) the removal of the contractual obligation requiring long-term Si of the 
property by low- or moderate-income households. 


History: Laws 2004, ch. 104, § 8; 2007, ch. 49, § 4; "investigation" and added "sale after foreclosure"; in Sub- 


2015, ch. 69, § 8. section A, after "assistance grants", added "awarded"; in 

The 2015 amendment, effective July 1, 2015, required Subsection B, after "adopt rules", deleted "covering" and 
certain rules adopted by the New Mexico Mortgage Fi- added "in accordance with the Administrative Procedures 
nance Authority to be approved by the New Mexico mu- Act to carry out’the purposes of the Affordable Housing 
nicipal league and New Mexico association of counties, Act. Concurrence by the New Mexico municipal league is 
and required the New Mexico Mortgage Finance Author- required for rules applicable to municipalities. Concur- 
ity to adopt rules covering the sale of certain housing af- rence by the New Mexico association of counties is re- 
ter foreclosure; in the catchline, after "projects", deleted quired for rules applicable to counties.", and redesignated 
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the remainder of Subsection B.as new Subsection C; in 
Subsection C, added "The authority shall adopt rules cov- 
ering"; in Paragraph (4) of Subsection C, after "affordable 
housing market", deleted "to ensure a quick profit for the 
qualifying grantee"; in Paragraph (6) of Subsection C, af- 
ter "qualifying grantee", added. "defaults on a contractual 


obligation for the project or"; added Paragraph (13) to new 


Subsection C; deleted former Subsections C and D; and 
added a new Subsection D. 

The 2007 amendment, effective June 15, 2007, au- 
thorized the attorney general to investigate alleged viola- 
tions of the Affordable Housing Act. 


6-27-9. Investigation of Affordable Boas Act violations; penalties; 
remedies. 


A. The attorney general shall investigate an alleged violation of the Affordable Housing Act 
reported by the authority. If the attorney general has reasonable belief that a person is in posses- 
sion, custody or control of an original or copy of a document or recording, including a record, report, 
memorandum, paper, communication, tabulation, map, chart, photograph, mechanical transcrip- 
tion or other tangible document or recording that the attorney general believes to be relevant to 
the subject matter of an investigation of a probable violation of the Affordable Housing Act, the 
attorney general may, prior to the institution of a civil proceeding, execute in writing:and cause to 
be served upon the person a civil investigative demand requiring the aus to produce for oa 
tion or copying the document or-recording. | 

B. If the attorney general has reasonable belief that a person has righted a provision off the At 
fordable Housing Act and that instituting a proceeding against that person would be in the public 
interest, the attorney general may bring a civil action on behalf of the state alleging a violation of 
the Affordable Housing Act. The action may be brought in the district court of the county in which 
the person alleged to have violated that act resides or in which the person's principal place of busi- 
ness is located. The attorney general shall not be bequined to post bond when seeking:a temporary 
or permanent injunction in the civil action. 

C. The attorney general may, in addition to or as an alterditise to pursuing a civil action, as 
provided in this section, pursue criminal charges against a person for an alleged violation of the 
Affordable Housing Act under the applicable provisions of the Criminal Code. Venue for any crimi- 
nal action shall be in the judicial district where the violation occurred. 

D. Inacivil action brought under this section for an alleged violation of the Affordable Housing 
Act, if a court finds that a person willfully committed an act:in violation of the Affordable Hous- 
ing Act, the attorney general may seek to recover a civil penalty not exceeding the amount of five 
thousand dollars ($5,000) per violation, in addition to any equitable relief imposed by the court. 

E. As used in this section, "person" means an individual, including a municipal or county gov- 
ernment employee or elected official, or a corporate entity; including any organization formed un- 
der state law to carry out business or other activities. ' 


Effective dates. — Laws 2015, ch. 69, § 10 provided 
that Laws 2015, ch. 69, § 9 was effective July 1, 2015. 


ARTICLE 28 
Indian Capital Outlay 


History: Laws 2015, ch. 69, § 9. 


Sec, Sec. 

6-28-1. Legislative findings and purpose. bate , 6-28-6. Tribal Infrastructure Act. 
6-28-2. Fiscal agents for Navajo Nation projects. ' “ 6-28-7, Presumption of indigency. 
6-28-3, Public employment programs. 6-28-8. Rulemaking authority. 
6-28-4. Direct payments, 

6-28-5 


. Navajo Nation projects; general fund appropria- 
tions, ; 


6-28-1. Legislative findings and purpose. 
A. The legislature finds that many residents of this state living within Indian country are im- 
poverished and are involuntarily living without electric service, indoor plumbing, adequate potable 
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water, telecommunications or related infrastructure due to federal government policies over the 
decades. This finding is based upon federal decennial census data showing that Native Americans 
living in Indian country havea long history of income below federal poverty levels and a lack of 
basic domestic amenities. Living under such adverse circumstances has a negative impact on the 
education of children at the elementary and chitin school levels and on the health and welfare 
of Native Americans in general. 

B. Since the nineteenth century, the federal government has ‘assumed ‘a trust responsibility 
for Native Americans, but since New Mexico attained statehood, it has had a responsibility for its 
Native American residents. 

C.. The legislature finds it is the policy of the state of New Mexico to improve the basic quality 
of life of residents within Indian country through the use of any means available. 

D. The purpose of this act is in part to enable the state, in compliance with the provisions of 
the constitution of New Mexico, to provide financial assistance to residents within Indian country 
so that they may be served by basic residential services such as electric service, indoor plumbing, 
sewer, adequate potable water, telecommunications and related infrastructure. 

E. The state has developed government-to-government relationships and agreements with the 
twenty-two Indian nations, tribes and pueblos in New Mexico regarding education and other top- 
ics. To better provide services to Native Americans, many state agencies have designated divisions 
or liaisons to work with the nations, tribes and pueblos. 

F.. The state has worked with Indian nations, tribes and pueblos, of which the Navajo Nation 
is the largest tribal government, and recognizes that the Mech Nation is divided into political 
subdivisions designated as chapters. 

G. Due to federal, state and tribal policies related to the implementation of capital outlay and 
other projects, delays in implementation due to bureaucratic red tape have resulted in the rever- 
sion of millions of dollars in capital outlay funds designated for projects in Indian country. 

H. Tribal governments and their subdivisions have, through the years, organized nonprofit 
entities to assist in the provision of education and other basic services. 


History: Laws 2006, ch. 105, § 1. Emergency clauses. — Laws 2006, ch. 105, § 9 con- 
Cross references. — For the Indian Affairs Depart- tained an emergency clause and was approved March 7, 
ment, see 9-21-1 NMSA 1978, 2006, 
For the Tribal Infrastructure Act, see 6-29-1 NMSA 
1978. 


6-28-2. Fiscal agents for Navajo Nation projects. 


The state recognizes the chapters of the Navajo Nation as local tribal entities having the ca- 
pability and capacity to apply for and implement capital improvement projects. The state also 
recognizes as local tribal entities those nonprofit entities organized under the supervision of tribal 
governments whose mission or objective is to provide education and other basic services and who 
may apply for and implement capital improvement projects. Therefore, the state may contract 
through a fiscal agent other than the Navajo Nation for the expenditure of state funds on behalf of 
local tribal entities of the Navajo Nation. Unless otherwise negotiated, an administrative fee of no 
more than five percent of a project's cost may be charged by the entity that serves as fiscal agent. 


History: Laws 2006, ch. 105, § 2. Emergency clauses. — Laws 2006, ch. 105, § 9 con- 
Cross references. — For rights-of-way agreements tained an emergency clause and was approved March 7, 
with the Navajo Nation, see 11-17-1 NMSA 1978. 2006. 


6-28-3. Public employment programs. | 


beat tribal entities may be considered as vendors meet they: utilize their own resources to 
implement capital improvement projects. 


History: Laws 2006, ch. 105, §-3. ett Emergency clauses. — Laws 2006; ch?105, § 9 contained 
\ ua an emergency clause and was approved March 7, 2006. 
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6-28-4, Direct payments. 


A. In the case of capital outlay projects located within Indian country and authorized to the 
Indian affairs department or other state agencies, the state may make payments directly to third- 
party contractors for services rendered or goods supplied regarding such projects. Upon approval 
by the Indian affairs department or other state agency of a billing statement submitted on behalf 
of a vendor by a tribal government or a local tribal entity, the department may arrange for pay- 
ment of that statement directly to the vendor. Capital outlay projects may be invoiced and paid in 
phases. 

B. The department of finance and administration is authorized to make payments directly to 
third-party contractors for services rendered or goods supplied regarding capital outlay projects 
located within Indian country and authorized to the Indian affairs department or other state 
agency. ) 


History: Laws 2006, ch. 105, § 4. Emergency clauses, — Laws 2006, ch. 105, § 9 contained 
an emergency clause and was approved March 7, 2006. 


6-28-5. Navajo Nation projects; general fund appropriations. 


Money appropriated from the general fund to several chapters of the Navajo Nation located in 
New Mexico for the same or similar purposes may be pooled by those chapters to create a regional 
or centralized project upon review of the Indian affairs department and approval by the state 
board of finance. 


History: Laws 2006, ch. 105, § 5. Emergency clauses, — Laws 2006, ch. 105, § 9 contained 
an emergency clause and was approved March 7, 2006. 


6-28-6. Tribal Pateastraevuud Act. 


The provisions of this act [6-28-1 to 6-28-8 NMSA 1978] also may be used to implement the pro- 
visions of the Tribal Infrastructure Act [Chapter 6, Article 29 NMSA 1978]. 


History: Laws 2006, ch. 105, § 6. Emergency clauses. — Laws 2006, ch. 105, § 9 contained 
an emergency clause and was approved March 7, 2006. 


6-28-7. Presumption of indigency. 


For the purposes of capital outlay projects located within Indian country and authorized to the 
Indian affairs department, pursuant to Subsection A of Section 14 of Article 9 of the constitution 
of New Mexico, persons who reside in Indian country who are not served by electric service, water 
service, indoor plumbing, sewers, telecommunications or related infrastructure are presumed to be 
indigent. State agencies may contract with and make payment to local tribal entities to assist the 
indigent in local tribal entities, 


History: Laws 2006, ch. 105, § 7. ; Emergency clauses. — Laws 2006, ch. 105, § 9 contained 
an emergency clause and was approved March.7, 2006, 


6-28-8. Rulemaking authority. 


The department of finance and administration or the Indian affairs department [9-21-1 through 
9-21-15 NMSA.1978] shall promulgate rules necessary to implement the provisions of this act [6- 
28-1 to 6-28-8 NMSA 1978]. 


History: Laws 2006, ch. 105, § 8. Emergency clauses, — Laws 2006, ch..105, § 9 contained 
i : an emergency clause and was approved March 7, 2006. 
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ARTICLE 29 
Tribal Infrastructure Act 


Sec. Sec. 

6-29-1. Short title. CHAIN .6-29-7. Tribal infrastructure project fund; created; pur- 
6-29-2. Findings and purpose. pose; appropriations, 

6-29-3. Definitions. 6-29-8. Legislative oversight; rule review; report. 
6-29-4. Tribal infrastructure board created. 6-29-9. Tribal capital outlay reversions. 

6-29-5. Board; duties. 

6-29-6. Tribal infrastructure trust fund; created; invest- 


ment; distribution. 


This act [6-29-1 through 6-29-9. NMSA‘1978} may be cited as the "Tribal Infrastructure Act". 


History: 1978 Comp.,'§ 9-21-17, enacted by Laws 
2005, ch, 146, § 1; recompiled as § 6-29-1 by Laws 
2008, ch. 81, § 4. 


6-29-2. Findings and purpose. 


A, The legislature finds that: . 

(1) tribes lack basic.infrastructure resulting in poor social, health and.economic conditions 
of tribal communities; 

(2) adequate infrastructure such as water and wastewater systems, major water systems, 
electrical power lines, communications, roads, health and emergency response facilities and infra- 
structure needed for economic development are essential to improved health, safety and welfare of 
all New Mexicans, including residents of tribal communities; 

(3) local tribal efforts and resources have.been insufficient to develop and maintain a con- 
sistent and adequate level of infrastructure in tribal communities; 

(4) addressing the urgent need of replacing, improving and developing tribal infrastruc- 
ture through the use of an alternative financing mechanism is a long-term cost savings benefit to 
both the state and the tribes; and 

(5) adequate infrastructure development on czibat land will allow tribal members to 
achieve the basic conditions necessary to improve the quality of their lives. 

B. . The purposes of the Tribal Infrastructure Act are to: 

(1) ensure adequate financial resources for infrastructure development for tribal commu- 
nities; 

(2) provide for the planning and development of parte ee in an efficient and cost- 
effective manner; and 

(3) develop infrastructure in tribal communities to i improve the quality of life and encour- 
age economic development. 


_ History: 1978 Comp., § 9-21-18, enacted by Laws 
2005, ch. 146, § 2; recompiled as § 6-29-2 by Laws 
2008, ch. 81, § 4, 


6-29-3. Definitions. 


As used in the Tribal Infrastructure Act: 

A. "board" means the tribal infrastructure board; 

B. "department" means the Indian affairs department; 

C. "financial assistance" means providing grants or loans on terms and conditions approved by 
the board; 
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D. "governor" means the governor of New Mexico; 

E. "project fund" means the tribal infrastructure project fund; 

F. “qualified project" means a tribal infrastructure project selected by the board for financial 
assistance pursuant to the Tribal Infrastructure Act; 

G. "tribe" means a federally recognized Indian nation, tribe or pueblo located wholly or par- 
tially in New Mexico or any of its governmental entities or subdivisions; and 

H. "trust fund" means the tribal infrastructure trust fund. 


History: 1978 Comp., § 9-21-19, enacted by Laws 
2005, ch. 146, § 3; recompiled as § 6-29-3 by Laws 
2008, ch. 81, § 4. 


6-29-4. Tribal infrastructure board created. 


A. The "tribal infrastructure board" is created and is administratively attached to the depart- 
ment. 

B. The board shall consist of nine voting members:and four non-voting members. 

C. The voting ex-officio members are: 

(1) the secretary of Indian affairs, or the secretary's designee from the dockeetnate who 
shall be chair of the board; 

(2) the secretary of finance and administration or the secretary's designee from the de- 
partment of finance and administration; 

(3) the secretary of health or the secretary's designee from the department of health; 

(4) the secretary of environment or the secretary's designee from the department of envi- 
ronment; and 

(5) ‘the executive director of the New Mexico finance authority or the executive action 
designee from the New Mexico finance authority. 

D. The following four voting members who have experience with capital projects aavelupaieiit 
or administration from tribes shall be appointed by the governor: 

(1) one person who is a member of a pueblo; 

(2) one person who is a member of the Jicarilla Apache Nation; 

(3) one person who is a member of the Mescalero Apache Tribe; and 
(4) one person who is a member of the Navajo Nation. 

E. There shall be four non-voting members as follows: 

(1): one representative from the federal bureau of Indian affairs, Albuquerque area office, 
designated by the regional director; 

(2) one representative from the ste pe bureau of Indian affairs Navajo area office desig- 
nated by the regional director; 

(3) one representative from the Albuquerque area Indian health services designated by 
the area director; and 

(4) one representative from the rane Sa area Indian health services designated by the area 
director. 

F. The board shall meet at the call of tt abate or whenever four voting members submit a 
request in writing to the chair, but not less than twice each calendar year. A majority of members 
constitutes a quorum for the transaction of business. The affirmative vote of at least a majority of 
a quorum shall be necessary for an action to be taken by the board. 

G. Each member of the board appointed by the governor shall be appointed to a two-year term. 
Vacancies shall be filled by appointment by the governor for the remainder of the unexpired term. 

H. Members of the board appointed by the governor may receive per diem and mileage as 
provided for non-salaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] and shall receive no other compensation, perquisite or allowance. 


History: 1978 Comp., § 9-21-20, enacted by Laws 
2005, ch. 146, § 4; recompiled as § 6-29-4 by Laws & ; : 
2008, ch. 81, § 4. 
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6-29-5. Board; duties. 


The board shall: 

A. adopt rules governing perms; conditions ach priorities for providing financial assistance to 
tribes, including developing application and evaluation procedures and forms and qualifications 
for applicants and for projects; 

B: .provide financial assistance to tribes for qualified projects.on terms and conditions estab- 
lished by the board; 

C. authorize funding for qualified projects, including: 

(1) planning, designing, constructing, improving, expanding or equipping water and waste- 
water facilities, major water systems, electrical power lines, communications infrastructure, roads, 
health infrastructure, emergency response facilities and infrastructure needed to encourage eco- 
nomic development; 

(2) developing engineering feasibility reports for infrastructure projects; 

(3) inspecting construction of qualified projects; 

(4) providing special engineering services; 

(5) completing environmental assessments or arhadolbaisn) clearances.and other surveys 
for infrastructure projects; 

(6) acquiring land, easements or rights of way; and. © 

(7) paying legal costs and fiscal agent fees associated with development of qualified proj- 
ects. .: fay! 


History: 1978 Comp., § 9-21-21, enacted by Laws 
2005, ch. 146, § 5; recompiled as § 6-29-5 by Laws 
2008, ch. 81, § 4. 


6-29-6. Tribal infrastructure trust fund; created; investment;. 
distribution. 


A. The "tribal infrastructure trust fund" is created in the state treasury. The trust fund shall 
consist of money that is appropriated, donated or otherwise accrues to it. Money in: the trust fund 
shall be invested by the state investment officer in the manner that land grant permanent funds 
are invested pursuant to Chapter 6, Article 8 NMSA 1978. Income from investment of the trust 
fund shall be credited to the fund. Money in the trust fund shall not be expended for any purpose, 
but an annual distribution from the trust fund shall be made to the project fund pursuant to this 
section. 

B. On July 1 of each year in which adequate money is available in the trust fund, an annual 
distribution shall be made from the trust fund to the project fund in the amount of ten million 
dollars ($10,000,000) until the distribution is less than an amount equal to four and seven-tenths 
percent of the average of the year-end market values of the trust fund for the immediately preced- 
ing five calendar years. Thereafter, the amount of the annual distribution shall be four and seven- 
tenths percent of the average of the year-end market values of the trust fund for Ege immediately 
preceding five calendar years. 


History: 1978 Comp., § 9-21-22, enacted by Laws 
2005, ch. 146, § 6; recompiled as § 6-29-6 by Laws 
2008, ch, 81, $4, 


6-29-7. Tribal infrastructure project fund; created; purpose; 
appropriations. | 


A. The "tribal infrastructure project fund" is created in x tiie tate treasury and: 
(1) the department of finance and administration shall administer the project fund; | 
(2) the project fund shall consist of: 


309 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


6-29-8 PUBLIC FINANCES |. | 6-29-8 


(a) distributions made to it from the trust fund; 
(b) payments of principal and interest on loans for qualified rab 
(c) other money appropriated by the legislature or distributed or otherwise allocated 
to the project fund for the purpose of supporting qualified projects; and 
(d) income from investment of the money in the project fund that shall be credited to 
the project fund; 
(8) balances in the project fund at the end of a fiscal year shall not revert to the trust bent 
or to the general fund; and 
(4) the project fund may consist of subaccounts as bi to be pra by the ie 
partment of finance'and administration. 

B. ‘The department of finance and administration may establish proobdnren anid adopt rules as 
required to administer the project fund and to originate grants or loans for qualified Projedts ap- 
proved by the board. 

C. Beginning in fiscal year 2006 and in subsequent years, the lesser of one percent of the proj- 
ect fund or one hundred thousand dollars ($100,000) is appropriated from the project fund to the 
department of finance and administration for expenditure‘in the fiscal year in which itis appropri- 
ated, to administer the project fund. Any unexpended or unencumbered balance Ames a at the 
end of any fiscal year shall revert to the project fund. 

D. Beginning in fiscal year 2006 and in each subsequent year, the lesser of five percent of the 
project fund or five hundred thousand dollars ($500,000) is appropriated from the project fund 
to the Indian affairs department for expenditure in the fiscal year in which it is appropriated to 
administer the Tribal Infrastructure Act, to pay per diem and mileage as required by that act and 
for operation of the board. Any unexpended or unencumbered balance remaining at the end of any 
fiscal year shall revert to the project fund. 

E. The balance in the project fund not otherwise appropriated in this section is appropriated 
to the department of finance and administration for expenditure in fiscal year 2006 and in subse- 
quent fiscal years to carry out the provisions of the Tribal Infrastructure Act by providing grants 
or loans for qualified projects. Any unexpended or unencumbered balance remaining at the end of 
a fiscal year shall revert to the project fund. 


History: 1978 Comp., § 9-21-28, enacted by Laws the Indian affairs department or to the aging and long- 


2005, ch. 146, § 7; recompiled as § 6-29-7 by Laws term services department for projects located. on lands of 
2008, ch. 81, § 4. an Indian nation, tribe or pueblo, including projects that 

Compiler’ s notes, — Laws 2008, ch. 81, § 1 amended ' have been reauthorized, shall revert in the time frame set 
Laws 2006, ch. 111, § 76 to provide that the unexpended forth in Subsection A of Section 2 of that act to the tribal 
balance, as defined in Subsection D of Section 2 of that infrastructure project fund. 


act, of an appropriation made from the general fund to 


6-29-8. Legislative oversight; rule review; ae pols 


A. Rules proposed by the board. and the department of finance and administration aaenaa to 
the Tribal Infrastructure Act shall be reviewed by the logielative interim Indian affairs committee 
prior to approval. 

B. The legislative interim Latins affairs committee shall be briefed by the bobance on aenaet and 
loan proposals submitted to the board and shall review, monitor and deat assistance and advice 
concerning grants and loans proposed by the board. 

C. The board shall report to the legislative interim Indian’ affairs cominittee no later than Oc- 
tober 1 of each year regarding the total expenditures from the project fund for the previous fiscal 
year, the purposes for which expenditures were made, an analysis of the progress of the ores 
funded and proposals for legislative action in the subsequent legislative session, 


History: 1978 Comp., § 9-21-24, enacted by Laws The 2007 amendment, effective June 15, 2007, re- 
2005, ch. 146, § 8; 2007, ch. 124, § 1; recompiled as § 6- quired the legislative interim Indian affairs committee 
29-8 by Laws 2008, ch. 81, § 4. ‘to monitor and provide assistance ae advice concerning 


loans and grants. 
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6-29-9. Tribal capital outlay reversions. 


A. The unexpended balances of a capital outlay appropriation made after January 1, 2007 from 
the general fund to the department or to the aging and long-term services department for projects 
located on lands of an Indian nation, tribe or pueblo shall revert to the project fund. 

B. For the purpose of this section, "unexpended balance" means the remainder of an appropriation 
after reserving for Se aks costs and expenses covered by binding written obligations to third pean) 


History: Laws 2008, aS 81,$ 3. Effective dates. — se 2008, ch. 81 contained no ef- 

Cross references, — For the aging and long-term ser- fective date provision, but, pursuant to N.M. Const., art. 
vices department, see 9-23-1 NMSA 1978 et seq. IV, § 23, was effective May 14, 2008, 90 days after the ad- 

journment of the legislature. 
ARTICLE 30 
Colonias Infrastructure 

Sec, ‘See. 
6-30-1. Short title. 6-30-6. Authority; duties. 
6-30-2. Findings and purpose. 6-30-7, Colonias infrastructure trust fund; created; in- 
6-30-3, Definitions. rs] vestment; distribution. 
6-30-4, Colonias infrastructure board created. _~ 6-380-8. Colonias infrastructure project fund; created; 
6-30-5. Board; duties. purpose; appropriations. 


6-30-1. Short title. 


Sections 1 through 8 [Chapter 6, Article 30 NMSA 1978] of this act may be cited as the "Colonias 
Infrastructure Act". 


aA 


History: Laws 2010, ch. 10, § 1. Effective dates. — Laws 2010, ch. 10, § 11 made the 
: Colonias Infrastructure Act effective July 1, 2011. 


us 


6-30-2, Findings and purpose. 


A. The legislature finds that: 

(1) colonias lack basic infrastructure resulting in poor social, health and economic condi- 
tions; 

(2). adequate infrastructure such as water and wastewater systems, solid waste disposal 
facilities, flood and drainage control, roads and housing infrastructure are essential to improved 
health, safety and welfare of all New Mexicans, including residents of the colonia communities; 

(8) local efforts and resources have been insufficient to develop and maintain a consistent 
and adequate level of infrastructure; 

(4) addressing the urgent need of replacing, improving and developing infrastructure 
through the use of an alternative financing mechanism i is a long-term cost savings benefit to both 
the state and the communities; and 

(5) adequate infrastructure development allows colonia residents to achieve the basic con- 
ditions necessary to improve the quality of their lives. 

B. The purposes of the Colonias Infrastructure Act are to: 

(1) . ensure adequate financial resources for infrastructure development for colonia recog- 
nized communities; 

(2) provide for the planning and development of infrastructure in an efficient and cost- 
effective manner; and 

(3) develop infrastructure projects to improve quality of life and encourage economic de- 
velopment. 


History: Laws 2010, ch. 10, § 2. | Effective dates. — Laws 2010, ch. 10, § 11 made the 
Colonias Infrastructure Act effective July 1, 2011. 
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6-30-3. Definitions. 


As used in the Colonias Infrastructure Act: 

A. "authority" means the New Mexico finance authority; 

B. "board" means the colonias infrastructure board; 

C:; "colonia" means a rural community with a population of twenty-five thousand or less lo- 
cated within one hundred fifty miles of the United States-Mexico border that: 

(1) has been pealgnated as a colonia by the municipality or county in which it is located 
because of a: 
(a) lack of potable water supply; 
(b) lack of adequate sewage systems; or 
(c) lack of decent, safe and sanitary housing; 
(2) has been in existence as a colonia prior to November 1990; and 
(3) has submitted appropriate documentation to the board to substantiate the conditions 
of this subsection, including documentation that supports the designation of the municipality or 
county; 

D. "financial assistance" means providing grants or loans on terms and conditions approved by 
the authority; 

E. "project fund" means the colonias infrastructure project fund; 

F. "qualified entity" means a county, municipality or other entity recognized as a political sub- 
division of the state; 

G. "qualified project" means a capital outlay project selected by the board for financial assis- 
tance that is primarily intended to develop colonias infrastructure. A qualified project may include 
a water system, a wastewater system, solid waste disposal facilities, flood and drainage control, 
roads or housing infrastructure; but "qualified project" does not include general operation and 
maintenance, equipment, housing allowance payments or mortgage subsidies; and 

H. "trust fund" means the colonias infrastructure trust fund. 


History: Laws 2010, ch. 10, § 3. Effective dates. — Laws 2010, ch. 10, § 11 made the 
Cross references, — For the New Mexico finance au- Colonias Infrastructure Act effective July 1, 2011. 
thority, see 6-21-4 NMSA 1978. 


6-30-4. Colonias infrastructure board created. 


A. The "colonias infrastructure board" is created. 

B. The board shall consist of seven voting members as follows: 

(1) the secretary of finance and administration or the secretary's designee from the de- 
partment of finance and administration; 

(2) the secretary of environment or the secretary's designee from the department of envi- 
ronment; 

(3) the chief smotauind officer of the authority or the chief executive officer's designee from 
the authority; 

(4) one member appointed by the president pro tempore of the senate; 

(5) one member appointed by the minority leader of the senate; 

(6) one member appointed by the speaker of the house of representatives; and 

(7) one member appointed by the minority leader of the house of representatives. 

C. The members appointed pursuant to Paragraphs (4) through (7) of Subsection B of this 
section shall be appointed with the advice and consent of the senate, serve at the pleasure of the 
appointing authority, be residents of the colonias area and have experience in capital project de- 
velopment or administration, and they may receive per diem and mileage as provided for nonsala- 
ried public officers in the Per Diem and Mileage Act [10-8-1 through 10- 8- 8 NMSA 1978] but shall 
receive no other compensation, perquisite or allowance. 

D. There shall be five advisory, nonvoting members of the board as follows: 

(1) the executive director of the south central council of governments or the director's des- 
ignee; 
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(2) the executive director of the southwest New Mexico council of governments or the di- 
rector's designee; 

(3) the executive director of me southeastern New Mexico economic development district 
or the director's designee; 

(4) -the executive director of the New Mexico apeatia beats of counties or the director's des- 
ignee; and 

(5) the executive director of the New Mexico Teva finance authority or the director's 
designee. » 

EK. The board shall choose a ae and vice chair from among its members and such other of- 
ficers as it deems necessary. A majority of members constitutes a quorum for the transaction of 
business. The affirmative vote of at least a majority of a quorum shall be necessary for an action 
to be taken by the board. The board shall meet whenever a voting member submits a request in 
writing to the chair, but not less than quarterly. 

F. All meetings of the board shall be open to the public and subject to the Open Meetings Act 
[Chapter 10, Article 15 NMSA 1978] and, at each meeting, the board shall provide an ne ata 
for public comment. 


History: Laws 2010, ch. 10, § 4. For the New Mexico finance authority, see 6-21-4 NMSA 
Cross references. — For the department of finance 1978. 

and administration, see 9-6-3 NMSA 1978. Effective dates. — Laws 2010, ch. 10, § 11 made the 
For the eps ece) of environment, see 9-7A-4 NMSA Colonias Infrastructure Act effective July 1, 2011. 

1978. 


6-30-5. Board; duties. 


The board shall: 
A. promulgate such rules as are necessary to govern the acceptance, dvdlndtion and prioritiza- 
tion of applications submitted by qualified entities for financial assistance; 
B. after applications have been processed and evaluated by the authority, Lege’ the quali- 
fied projects for financial assistance; and 
C. upon such terms and conditions as are established by the sunhOvity: Picasa the priori- 
tized projects to the authority for financial assistance for: 
(1) planning, designing, constructing, improving or expanding a qualified project; 
(2) . developing engineering feasibility reports for qualified projects; 
(3) inspecting construction of qualified projects; 
(4) providing professional services; 
(5) completing environmental assessments or archaeological clearalices and other surveys 
for qualified projects; 
(6) acquiring land, water rights, easements or rights of way; or ; 
(7) ‘paying legal costs and fiscal agent fees associated with development of qualified proj- 
ects. 


History: Laws 2019, ch. 10, § 5. Effective dates. — Laws 2010, ch. 10, § 11 made the 
Colonias Infrastructure Act effective July 1, 2011. 


6-30-6. Authority; duties. 


The authority shall: 

A. provide staff support to the board; 

B. administer the project fund; 

C. at the direction of the board, process, review and evaluate applications for financial assis- 
tance from qualified entities; and 

D. at the direction of the board, administer qualified projects that receive financial assistance. 


History: Laws 2010, ch. 10, § 6. Effective dates. — Laws 2010, ch. 10, § 11 made the 
Colonias Infrastructure Act effective July 1, 2011. 
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6-30-7. Colonias:infrastructure trust fund; created; investment; 
distribution. 


A. The "colonias intradiracdare trust fund" is erated in the state treasury The trust fund shall 
consist of money that is appropriated, donated or otherwise allocated to it. Money in the trust fund 
shall be invested by the state investment officer in the manner that land grant permanent funds are 
invested pursuant to Chapter 6, Article 8 NMSA.1978: Income from investment of the trust fund 
shall be credited to the fund. Money in the trust fund shall not be expended for any purpose, but an 
annual distribution from the trust fund shall be made to the project fund pursuant to this section. 

B. On July 1 of each year in which adequate money is available in the trust fund, an annual 
distribution shall be made from the trust fund to the project fund in the amount of ten million 
dollars ($10,000,000) until the distribution is less than an amount equal to four and seven-tenths 
percent of the average of the year-end market values of the trust fund for the immediately preced- 
ing five calendar years. Thereafter, the amount of the annual distribution shall be four and seven- 
tenths percent of the average of the year-end market values of the trust fund for the piney ce! 
preceding five calendar years. | 


History: Laws 2010, ch. 10, § 7. Effective dates. — Laws 2010; ch. 10, § 11»made the 
' Colonias Infrastructure Act effective July.1, 2011. 


6-30-8. Colonias infrastructure project fund; created; purpose; 
appropriations. 


A. The "colonias infrastructure project fund" is created in the authority and shall be adminis- 
tered by the authority. 
B. The project fund shall consist of: 
(1) distributions from the trust fund; 
(2) payments of principal and interest.on loans-for qualified eeaitere: 
(3) other money appropriated by the legislature or distributed or otherwise allocated.to 
the project fund for the purpose of supporting qualified projects; . 
(4) the proceeds of severance tax bonds,appropriated tothe fund for qualified projects; and 
(5) .income from investment of the project.fund that shall. be credited to the project fund. 
C. Except for severance tax bond proceeds required to revert to the severance tax bonding 
fund, balances in the project fund at the end of a-fiscal year shall not revert to any.other fund. 
D. The project fund may consist of subaccounts as determined to be necessary by the authority. 
E., The authority may establish procedures and adopt rules as required to: 
(1) administer the project fund; | 
(2) originate grants or.loans for qualified projects recommended by the board; 
(3) , recover from the project fund the costs of administering the fund and originating the 
grants and loans; and 
(4) govern the process through which qualified entities may apply for gee! assistance 
from the project fund. ... ry 81D 


History: Laws 2010, ch. 10, § 8, Effective dates. — Laws 2010, ch. 10, § 11 made the 


Colonias Infrastructure Act effective July 1, 2011. 
Economic Development Grants _ 
Sec. Sec. 
6-31-1, Short title, _ 6-31-5. Grant applications; grant recipients; requirements. 
6-31-2. Purpose. © : 6-31-6. Economic development grant fund created. 
6-31-3, Definitions, 
6-31-4 


, Economic development grant. program; created; 
oversight. 
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6-31-1. Short title. — 


Sections 1 through 6 [6-31-1 through 6-31-6 NMSA 1978] of this act may be cited as the "Eco- 
nomic Development Grant Act". 


History: Laws 2014, ch. 58, § 1. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 
tained an emergency clause and was approved March 10, 
2014. 


6-31-2. Purpose. 


The purpose of the Economic Development Grant Act is to provide matching state grants to 
local and regional economic development agencies to expand the economic development and job- 
creation capacities of those agencies through employment of economic development professionals. 


History: Laws 2014, ch. 58, § 2. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 
. tained an emergency clause and was approved March 10, 
2014. 


6-31-3. Definitions. 


As used in the Economic Development Grant Act: 
A. "commission" means the economic development commission; and 
B. "department" means the economic development department. 


History: Laws 2014, ch. 58, § 3. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 
tained an emergency clause and was approved March 10, 
2014. 


6-31-4. Economic development grant program; created; oversight. 


A. The "economic development grant program" is created in the department. The commission 
shall oversee the program, and the department shall provide administrative assistance to the com- 
mission as needed. | 

B. The commission shall: 

(1) establish and publish deadlines and guidelines for the submission of grant applica- 
tions; nat 

(2) develop procedures for receipt, review and approval of grant applications; 

(3) _ receive, review and approve grant applications; 

(4) award grants to local and regional economic development agencies for up to fifty per- 
cent of the cost to the agencies to hire economic development professionals; 

(5) monitor local and regional economic development agencies' use of grant money by re- 
viewing annual reports submitted by those agencies to the commission to ensure that grants are 
used consistently with the agencies' grant applications; and 

(6) perform other duties as necessary to carry out the provisions of the Economic Develop- 
ment Grant Act. 


History: Laws 2014, ch. 58, § 4. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 
tained an emergency clause and was approved March 10, 
2014. yb 


6-31-5. Grant applications; grant recipients; requirements. 


A. A local or regional economic development agency may submit an application to the com- 
mission for an economic development grant. An applying agency shall comply with deadlines and 
guidelines published by the commission. A grant application shall include a statement of: 
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(1) the amount of money that the local or regional economic development agency has al- 
located to employ economic development professionals; 

' (2) the amount of matching grant money that the local or regional economic ee 
agency requests; and 

(3) the ways that the local or regional economic development agency's employment of one 
or more economic development professionals will expand the agency's economic development or 
job-creation efforts in the agency's local area or region or in the state. 

B. During the time that one or more economic development professionals are employed by a lo- 
cal or regional economic development agency using grant money, the agency shall nerhitt annually 
to the commission. A report shall include: 

(1) the name, dates of employment and professional credentials of ates economic devalane 
ment professional employed by the local or regional economic development agency using grant 
money; and 

(2) detailed information about each economic development professional's role and contri- 
butions to the local or regional economic development agency, including: 

(a) new jobs in the agency's local area or region or in the state that are attributable 
to the professional's efforts; 

(b) the number of cases that the professional completed; 

(c) the number of cases that the professional managed; , 

(d) the number of job-creation leads generated by the professional; and 

(e) the number of job-creation projects sourced through the professional's marketing 


efforts. 
History: Laws 2014, ch. 58, § 5. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 
tained an emergency clause and was 5 BpproveD March 10, 
2014. 


6-31-6. Economic development grant fund created. 


The "economic development grant fund" is created in the state treasury. The fund consists of ap- 
propriations, gifts, grants and donations to the fund and income from investment of the fund. Money 
in the fund shall not revert to any other fund at the end of a fiscal year, The department shall admin- 
ister the fund, and money in the fund is appropriated to the department to provide matching funds 
to local and regional development agencies as approved by the commission. Money in the fund shall 
be disbursed on warrants signed by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of economic development or the secretary's authorized representative. 


History: Laws 2014, ch. 58, § 6. Emergency clauses. — Laws 2014, ch. 58, § 8, con- 


tained an emergency clause and was approved March 10, 
~ 2014. 
ARTICLE 32 
Small Business Recovery and Stimulus Act ° 
Sec. Sec. 
6-32-1. Short title. 6-32-5. Repayment. 
6-32-2. Definitions. 6-32-6. Repealed. 
6-32-43 6-32-7. Reports; confidentiality. 


. Small business recovery loan fund; created; fund- 
ing schedule. 
6-32-4. Loans; terms. 


6-32-1. Short title. 


Chapter 6, Article 32 NMSA 1978 may be cited as the "Small Business Recovery and Stimulus 
Act", 
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History: Laws 2020 (1st S.S.), ch.,6, § 1; 2021, ch, 2020" to the,"Small Business Recovery and Stimulus Act’; 


5, § 1. changed "Section i through 7 of this act" to "Chapter 6, 
The 2021 amendment, effective March 3, 2021, Article 32 NMSA 1978", after "Recovery", added "and 


changed the neti of the "Small Business Recovery Act of Stimulus", and after "Act", deleted "of 2020". 


6-32-2. Definitions. 


“As used i in as Small Business Recovery and Stimulus Act; 

A. "authority" means the New Mexico finance authority; 

B. "New Mexico resident" means an individual who is domiciled ii in this state during any part 
of the year or an individual who is physically present in this state for one hundred eighty-five days 
or mars during the taxable year; 

‘C. ."non-employer business" means a qualifying small business that has no paid employees; 
_D. “ordinary and necessary business expenses" means all expenses, including expenses and 
capital expenses incurred to operate the business in compliance with a public health order; 

EK. "qualifying small business" means a business or nonprofit corporation that: 

(1) can demonstrate, as determined by the authority, that it has sustained a substantial 
decline in gross revenue or a substantial disruption to its operations due to the public health or- 
ders issued by the secretary of health and related to the coronavirus disease 2019 public health 
emergency; | 3 

(2) had an annual net revenue of less than five million dollars ($5,000,000) as determined 
by the authority; and 

(3)' is organized and operated as a nonprofit corporation or is owned as follows: 

(a) for a.sole proprietorship, one hundred percent of the assets of the business are 
owned or leased by a New Mexico resident; and 

(b) for a corporation, partnership, joint venture, limited liability company, limited 
partnership or other business entity, at least fifty-one percent of the total voting power of the 
entity and at least fifty-one percent of the total value of the equity is owned by one or more New 
Mexico residents or the business entity maintains a physical business location within the state 
and has employed at least ten full-time New Mexico resident employees at any time since Janu- 
ary 1, 2019; and 

F. "nonprofit corporation" means an organization that has been granted exemption from the 
federal income tax by the United States commissioner of internal revenue as an organization 
described in Section 501(c)(3), 501(c)(6), 501(c)(8), 501(c)(19) or 501(c)(23) of the United States 
Internal Revenue Code of 1986 and subject to the provisions of the Nonprofit Corporation Act 
[Chapter 53; Article 8 bleh so Ter: 


History: Laws 2020 (1st S.S.), ch. 6, § 2; 2021, ch. E(1), deleted "has closed or reduced operations". and added 
5, $:2. "can demonstrate, as determined by the authority, that it 

Cross references. — For federal Coronavirus Aid, Re- has sustained a substantial decline in gross revenue or a 
lief, and Economic Security Act, see Pub.L. 116-136. substantial disruption to its operations", after the second 

For Section 179 of the Internal Spilagin Code of 1986, occurrence of "health", deleted "on March 23, 2020" and 
see 26 U.S.C. $179. added "and related to the coronavirus disease 2019 pub- 

For Section 501 of the Internal Revel Code, s see 26 lic health emergency", in Paragraph E(2), after "annual", 
U.S.C. § 501. deleted "gross" and added "net", and after "determined", 

The 2021 amendment, effective March 3, 2021, de- deleted "from the business's federal income tax return for 
fined "non-employer business", revised the definitions for taxable year 2019" and added "by the authority"; deleted 
"qualifying small business" and "nonprofit corporation", former Paragraph EK(3) and redesignated former Para- 
and deleted definitions for "average adjusted monthly graph E(4) as Paragraph E(3), in Subparagraph E(3)(b), 
business expenses"; "community development financial \'‘' after each occurrence of "at least"; deleted "eighty" and 
institution", "loan servicer" and "service provider" as used added "fifty-one", and after""New Mexico residents", added 
in the Small Business Recovery. and Stimulus Act; in the "or the business entity maintains a physical business lo- 
first sentence, after "Recovery", added "and Stimulus", ~ cation within the state and has employed at least ten full- 
and after "Act", deleted "of 2020"; deleted Subsections time New Mexico resident employees at any time since 
B through D, which defined "average adjusted monthly January 1, 2019"; deleted former Subsection H, which de- 
business expenses’, "community development financial fined "service provider", and redesignated former Subsec- 
institution" and "loan servicer", and redesignated former tion I as Subsection F; and in Subsection F, after "means 
Subsection E as Subsection B; added a new Subsection C an", deleted "entity organized pursuant to Section 501(c) 
and redesignated former Subsections F and G as Subsec- (3) or 501(c)(6) of the Internal Revenue Service Code" and 
tions D and E, respectively; in Subsection E, Paragraph added the remainder of the subsection". 
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6-32-3. Small business recovery loan fund; created; funding schedule. 


A. The'"small business recovery loan fund" is created in the authority. The fund consists of 
appropriations, gifts, grants, deposits, transfers and donations to the fund. Money in the fund is 
appropriated to the authority to administer the provisions of the Small Business Recovery and 
Stimulus Act. The authority shall administer the fund. Balances remaining:in the fund as of De- 
cember 31, 2023 and not identified by the authority as necessary to administer the Small Business 
Recovery and Stimulus Act over the life of the loans provided pursuant to that act shall revert to 
the severance tax permanent fund. The authority may expend no more than two percent of the 
state investment council's commitment pursuant to Section 7-27- 5. 15 NMSA 1978 for administer- 
ing the Small Business Recovery and Stimulus Act. 

B. On March 3, 2021, the authority and the state investment council shall coordinate to de- 
velop a funding aGHaadié to ensure that sufficient funding, as provided for in Section 7-27-5.15 
NMSA 1978, is made available to the authority to carry out the provisions of the Small Business 
Recovery and Stimulus Act. 


History: Laws 2020 (1st S.S.), ch. 6, § 3; 2021, ch. 5, changed “Small Business Recovery Act of 2020” to “Small 


§ 3; 2022, ch, 25, § 1. 

The 2022 amendment, effective May 18, 2022, ex- 
tended the reversion date of unencumbered money in the 
Small Business Recovery Loan Fund; in Subsection A, af- 
ter "December 31", deleted "2022" and added "2028"; and 
in Subsection B, deleted "Upon the effective date of this 
2021 act" and added "On March 3, 2021". 

The 2021 amendment, effective March 3, 2021, ex- 
tended the deadline for balances in the fund to revert to the 
severance tax permanent fund, changed the amount that 


Business Recovery and Stimulus Act" throughout; in Sub- 
section A, after "remaining in the fund", deleted "at the end 
of fiscal year 2022" and added "as of December 31, 2022 and 
not identified by the authority as necessary to administer 
the Small Business Recovery and Stimulus Act over the life 
of the loans provided pursuant to that act", after "expend 


_ no more than", changed "one" to "two", and after "percent of 


the", deleted "balance of the fund" and added "state invest- 
ment council's commitment pursuant to Section 7-27-5.15 
NMSA 1978"; and in Subsection B, after "effective date of 


this", changed "2020" to "2021", after "Section", deleted "10 
of this 2020 act" and added "7-27-5.15 NMSA 1978". 


the New Mexico finance authority may expend for adminis- 
tering the Small Business Recovery and Stimulus Act, and 


6-32-4. Loans; terms. 


A. The authority shall receive and review applications for small business recovery loans pur- 
suant to the Small Business Recovery and Stimulus Act. The authority may designate one or more 
application periods and shall review small business recovery loan applications received in each 
application period in the order in which the completed applications were received and shall pro- 
vide a determination to the applicant within a reasonable time period after review. The authority 
shall make loans to qualifying small businesses; provided that funds are available and the qualify- 
ing small business satisfies credit and identification criteria, as determined by the authority. The 
authority shall adopt rules to govern the application procedures and requirements for disbursing 
loans under the Small Business Recovery and Stimulus Act, including requirements consistent 
with the purpose of that act for determining the eligibility of qualifying small businesses for loans; 
provided that the authority may issue rules to permit a business that does not have a record of 
actual losses, but can otherwise satisfy the requirements of the Small See Recovery and 
Stimulus Act, to apply for a small business recovery loan. 

B. The authority shall evaluate an application based on information received from the appli 
cant as well as third-party credit and identification reports. 

C. The authority shall make small business recovery loans in accordance witht the following: 

(1). the loan amount shall be in an amount not to exceed three hundred percent. of the 
qualifying small business's average monthly business expenses as determined by the authority; 
provided that the maximum loan amount shall be no greater than one hundred fifty thousand dol- 
lars ($150,000); 

(2) the terms of the loan shall require that: 

(a) for a loan recipient that is not a non-employer business, the vaciiateitt shall use 
a minimum of eighty percent of the proceeds of the loan for: 1) ordinary and necessary business 
expenses, including capital expenses, other than compensation for an individual who owns equity 
in the business; 2) making adaptations or improvements to assets, including real property, that 
are necessary due to the coronavirus disease 2019 public health emergency to protect the public 
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health; and 3) purchasing or improving any assets for the purpose of developing and ‘growing the 
qualifying small business's e-commerce production and sales capacity; 

(b) for a loan recipient that is a non-employer business, the recipient shall use a mini- 
mum of fifty percent of the proceeds of the loan for: 1) ordinary and necessary business expenses, 
including capital expenses, other than compensation for an individual who owns equity in the 
business; 2) making adaptations or improvements to assets, including real property, that are nec- 
essary due to the coronavirus disease 2019 public health emergency to protect the public health; 
and 3) purchasing or improving any assets for the purpose of developing and growing the qualify- 
ing small business's e-commerce production and sales capacity; 

(c) the loan recipient provide a written certification signed by an appropriate officer 
of the qualifying small business that certifies that: 1) the officer understands that the business is 
receiving a loan under the Small Business Recovery and Stimulus Act that must be repaid by the 
business with interest under the terms of the loan agreement; 2) all documents submitted in sup- 
port of the loan application and all statements and certifications made in the loan application are 
true and accurate to the best of the officer's knowledge; 3) prior to the issuance of the public health 
order issued by the secretary of health on March 23, 2020, the business was current on all obliga- 
tions pursuant to the Income Tax Act [Chapter 7, Article 2 NMSA 1978], the Corporate Income and 
Franchise Tax Act [Chapter 7, Article 2A NMSA 1978], the Withholding Tax Act [Chapter 7, Article 
3 NMSA 1978], the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978] 
and the Unemployment Compensation Law [Chapter 51 NMSA 1978] applicable to the business's 
operations; and 4) all loan proceeds will be used for purposes as provided in the Small Business 
Recovery and Stimulus Act, including that no more than twenty percent of the proceeds may be 
used as compensation for employees who own equity in the business; and 

(d) the loan recipient provide the authority with ongoing information relevant is the 
reporting requirements of the authority provided in Section 6-32-7 NMSA 1978; 

(3) the terms of the loan shall not require that the qualifying small business provide a 
personal guarantee or collateral to secure a loan in the amount of seventy-five thousand dollars 
($75,000) or less. For a loan in an amount greater than seventy-five thousand dollars ($75,000), 
the authority may require a personal guarantee or collateral to secure the amount of the loan 
greater than seventy-five thousand dollars ($75,000); provided that the ae shall define spe- 
cific guidelines related to personal guarantees or collateral; and 

_ (4) the application for a loan must be received no later than December 31, 2022. 

D. The authority may exercise any power provided to the authority in the New Mexico Finance 
Authority Act [Chapter 6, Article 21 NMSA 1978] to assist in the administration of the Small Busi- 
ness Recovery and Stimulus Act; provided that the power is consistent with the provisions of that 
act. Boi | 


History: Laws 2020 (1st S.S.),.ch. 6, § 4; 2021, ch. 5, one or more application periods and shall review small 
§ 4; 2022, ch, 25, § 2. business recovery loan. applications received in each ap- 

The 2022 amendment, effective May 18, 2022, ex- plication period in the order in which the completed ap- 
tended the date by which applications for loans pursuant plications,.were received and shall, provide a determina- 
to the Small Business Recovery and Stimulus Act must be tion to the applicant within a reasonable time period after 
received; and in Subsection C, Paragraph C(4), after "no review.", after "qualifying small business", deleted "meets 
later than", deleted "May" and added "December". the requisite creditworthiness" and added "satisfies credit 

The 2021 amendment, effective March 3, 2021, ex- and identification criteria", and after "provided that the 
tended the deadline to apply for a small business recovery authority", deleted "shall not create additional require- 
loan, changed the terms of small business recovery loans, ments for eligibility other than those provided by that 
increased the limits of small business recovery loans, and act" and added "may issue rules to permit a business that 
changed the permissible uses of the proceeds of a small does not have a record of actual losses, but can otherwise 
business recovery loan, permitted the requirement of a satisfy the requirements of the Small Business Recovery 
personal guarantee or collateral for certain small busi- and Stimulus Act, to apply for a small business recov- 
ness recovery loans; changed each occurrence of "Small ery loan"; in Subsection B, after "evaluate", deleted "the 
Business Recovery Act of 2020" to "Small Business Re- creditworthiness of an applicant" and added "an applica- 
covery and Stimulus Act" throughout; in Subsection A, tion", and after "from the applicant", deleted "which may 
after the first occurrence. of "Small Business Recovery include an independent credit reporting agency report 
and Stimulus Act", deleted "The authority shall review... when available" and added "as well as third-party credit 
all small business recovery loan applications in'the order and identification reports"; deleted former Subsection C 
in which the completed applications were received and: and redesignated former Subsections D and E as Subsec- 
shall ‘provide a determination-to the applicant as soon tions C and D, respectively; in Paragraph C(1), after the 
as practicable" and added "The authority may designate first occurrence of "amount", changed "equal to two" to 
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"not to exceed three", after "business's average", deleted 
"adjusted", after "monthly business expenses", deleted 
"from the previous calendar or fiscal year" and added 
"as determined by the authority", and after "no greater 
than", changed "seventy-five thousand dollars ($75,000)" 
to "one hundred fifty thousand dollars ($150,000)", in 
Paragraph C(2), after "shall require that", deleted "the 
loan recipient", in Subparagraph C(2)(a), added "for a loan 
recipient that is not a non-employer business, the recipi- 
ent shall", added item designation "1)", in Item C(2)(a)1), 
after "compensation for", deleted "employees" and added 
"an individual", and added new Item C(2)(a)2), added new 
Subparagraph C(2)(b) and redesignated former Subpara- 
graphs C(2)(b) and C(2)(c);as Subparagraphs C(2)(c) and 
C(2)(d), respectively, in Subparagraph C(2)(c), added "the 
loan recipient", in Item C(2)(c)2), after "loan application", 
added "and_.all statements and certifications made in the 


6-32-5. Repayment. 


PUBLIC FINANCES 


6-32-7 


loan application", deleted former Item C(2)(c)3) and redes- 
aignated former Items C(2)(c)4) and C(2)(c)5) as Items C(2) 
(c)8) and C(2)(c)4), respectively, in Subparagraph C(2)(d), 
added "the loan recipient", and after "Section", deleted "7 
of the Small Business Recovery Act of 2020" and added "6- 
32-7 NMSA 1978, in Paragraph C(3), after "secure a loan", 
added the remainder of the paragraph, and in Paragraph 
C(4), after "no later than", changed "December 31, 2020" 
.to "May 31, 2022"; and in Subsection D, after "administra- 
tion of", deleted "this" and added "Small Business Recov- 
ery and Stimulus Act", 

Temporary provisions. — Laws 2021, ‘ch..5, § 8, pro- 
vided that for any small business recovery loan provided 
pursuant to the: New Mexico Small Business Recovery Act of 
2020 made prior to March 8, 2021, the New Mexico finance 
authority shall permit the recipient of that loan to refinance 
the loan subject to terms consistent with Laws 2021, ch. 5.: 


A. Small business recovery loans shall be made for loan periods not to exceed ten years, as 
determined by the authority. The loans shall bear an annual interest rate equal to one-half of the 
Wall Street Journal prime rate on the date the loan is made; provided that no intérest shall accrue 


during the first year of the loan. 


B. Interest shall begin to accrue on a‘small business recovery loan on nthe first anniversary 


of the funding date of the loan. Thereafter, for the next two years, the authority shall require 
interest-only payments on a schedule determined by the authority. Beginning on the third an- 
niversary of the funding date of the loan, payment on the outstanding principal and interest on 
the loan shall be due on a schedule determined by a authority for the remainder of the loan 
period. | 

C.. Receipts from the repayment of principal or interest accrued on the loans made pursuant to 
the Small Business Recovery and Stimulus Act shall be transferred from the authority to the state 
investment council:and deposited in the severance tax permanent fund: 

D..:No provision in a small business recovery’ loan or the evidence of indebtedness of the loan 


shall include a penalty or premium for prepayment of the balance of the indebtedness. 


History: Laws 2020 (1st S.S.), ch. 6, § 5; 2021, ch. 
5, § 5. 

The 2021 amendment, effective March 3, 2021, in- 
creased the loan periods for small business recovery 
loans, provided that no interest shall accrue during the 
first year of a small business recovery loan, and changed 
the repayment terms for small business recovery loans; 
in Subsection A, after "shall be made for"; deleted "an ini- 
tial loan period of three" and added "loan periods not to 
exceed ten", after "years", added "as determined by the 
authority", and after the semicolon, added "provided that 
no interest shall accrue during the first year of the loan"; 


6-32-6. Repealed. | 
Repeals. — Laws 2021, ch. 5, § 9 repealed 6-32-6 


NMSA 1978, as enacted by Laws 2020 (1st S.S.), ch. 6, § 6, 
relating, to small business technical assistance, service 


6-32-7. meee mantaleutiatiet 


_ completely rewrote Subsection B; and in Subsection C, 


changed "Small Business Recovery Act of 2020" to Small 
Business Recovery and Stimulus Act", and after "shall 
be", added "transferred from the authority to the state in- 
vestment council and", 

Temporary provisions. — Laws 2021, ch. 5, § 8, pro- 
vided that for any small business recovery loan provided 
pursuant to the New Mexico Small Business Recovery Act 
of 2020 made prior to March 3, 2021, the New Mexico fi- 
nance authority shall permit the recipient of that loan to 
refinance the loan subject to terms consistent with Laws 
2021, ch. 5. 


providers, effective March 8, 2021. For provisions of for- 
mer section, see the 2020 NMSA 1978 on NMOneSource 
com. 


A. Prior to October 1, 2021 and each October 1 for the mocivedb diva? four’ years, the authority 
shall submit a report to the legislature, the legislative finance committee, the New Mexico finance 
authority oversight committee, the revenue stabilization and tax, policy committee and any other 
appropriate legislative interim ‘committee. The report shall provide details regarding the loans 
made pursuant to the Small Business Recovery and Stimulus Act. The report shall include: | 
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(1) the total number of loans made pursuant to that act; 

(2). the total number of loan applications; 

(3) the average amount of money provided to loan applicants; 

(4) the total number of loans and the amount of those loans, if any, in a delinquent! status 
or default; 

(5) the total number of loan recipients that are in the process of filing or have filed for 
bankruptcy;. 

(6) the total number of employees currently netnod bya bwaienons that received a loan; 
and 

(7) an overview of the industries and types of business entities represented by forth recipients. 

B. Information obtained by the authority regarding individual loan applicants, including in- 

formation used to analyze an application, is confidential and not subject to inspection pursuant 
to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]; provided that nothing 
in this section shall prevent the authority from disclosing broad demographic information and in- 
formation relating to the total amount of loans made, the total outstanding balance of loans made 
pursuant to the Small Business Recovery and Stimulus Act and the names of the loan recipients. 


History: Laws 2020 (1st S.S.), ch. 6, § 7; 2021, ch. and made technical amendments; changed each occur- 
5, § 6. rence of "Small Business Recovery Act of 2020".to "Small 

The 2021 amendment, effective March 8, 2021, pro- Business Recovery and Stimulus Act", throughout; and in 
vided that information obtained by the New Mexico fi- Subsection B, after "individual loan applicants", added 
nance authority to analyze an application is confidential, "including information used to analyze an application". 

ARTICLE 33 
Venture Capital Program 

Sec. Sec, 
6-33-1. Short title. . 6-83-5. Bond; budget. 
6-33-2. Definitions. 6-33-6. Compromise; adjustment. 
6-33-3. Venture capital program fund. 6-33-7. Reports. 
6-33-4. Investments; qualifications; board approval. 


This act [6-33-1 to 6-33-7 NMSA 1978] may be cited as the "Venture Capital Program Act". 


History: Laws 2022, ch. 21, § 1. Effective dates. — Laws 2022, ch. 21, § 8 made Laws 
2022, ch. 21, § 1 effective July 1, 2022. 


6-33-2. Definitions. 


As used in the Venture Capital Program Act: 

A; "authority" means the New Mexico finance authority; 

B. "New Mexico business" means, in the case of a corporation or limited liability company, a 
business with its principal office and a majority of its full-time employees located in New Mexico 
or, in the case of a limited partnership, a business with its principal place of business and at least 
eighty percent of its assets located in New Mexico; and’ 

C. "venture private equity fund" means an entity that makes, SEALS or sources Sea a 
investments in New Mexico businesses and that: 

(1) has as its primary business activity the investment of funds in return for equity in or 
debt of businesses for the purpose of providing capital for start-up, expansion, product or market 
development, recapitalization or business purposes in early stages of development; 

(2) holds out prospects for capital appreciation from such investments; 

(3) has at least one full-time manager with at least three years of professional experience 
in assessing the growth prospects of businesses or evaluating business plans; 
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(4) is committed to investing or helps secure investing by others, in an amount at least 
equal to the total investment made by the authority in that fund pursuant to the Venture Cap- 
ital Program Act, in New Mexico businesses and that hold promise for attracting additional 
capital from individual or institutional investors nationwide for businesses in New Mexico; 
and bic 
(5) accepts investments only from.accredited investors, as that term is defined inthe fed- 
eral Securities Act of 1933, as amended, and rules and regulations promulgated pursuant to that 
section, or federally recognized Indian nations, tribes and pueblos with at least five million dollars 
($5,000,000) in overall investment assets. 


History: Laws 2022, ch. 21, 4 2., Effective dates. — Laws 2022, ch, 21, § 8 made Laws 
Cross references. — For the federal Securities Act of. 2022, ch. 21, § 2 effective July 1, 2022. 
1933; see 15 U.S.C. ~— 


6-33-3. Venture capital program fund. 


A. The "venture capital program fund" is created in the authority. The fund consists of ap- 
propriations, gifts, grants, deposits, transfers, donations and money earned from investment of 
the fund and otherwise accruing to the fund. The authority shall administer the fund. Money in 
the fund is appropriated to the authority for investment in New Mexico businesses and venture 
private equity funds pursuant to the Venture Capital Program Act and to pay the cost of adminis- 
tering that act. Balances remaining in the fund at the end of a fiscal year shall not revert. Money 
from the fund may be drawn only on warrants. approved. by the chief executive officer of the au- 
thority pursuant to vouchers signed by the chief financial officer of the authority. 

B. The authority shall adopt rules governing the terms and conditions of investments made 
from the venture capital program fund. The authority may make investments from the venture 
capital program fund as permitted pursuant to Subsection A of Section 4 [6-33-4 NMSA 1978] of 
the Venture Capital Program Act without specific authorization by law. 


History: Laws 2022, ch. 21, § 3. Effective dates. — Laws 2022, ch. 21, § 8 made Laws 
2022, ch, 21, § 3 effective July 1, 2022. 


6-33-4. Investments; qualifications; board approval. 


A. In making investments pursuant to the Venture Capital Program Act, the authority shall 
make: 

(1) investments in venture private equity funds; or 

(2) early stage investments in New Mexico businesses whose investments or aiterunetes 
enhance the economic development objectives of the state. 

B. The authority is authorized to make investments in New Mexico businesses to:create new 
job opportunities and to support new, emerging or expanding businesses in a manner consistent 
with the constitution of New Mexico if: 

(1) the investments are made in conjunction with cooperative SAR FF agreements 
with parties that have demonstrated abilities and Moecdet le in making investments in new, 
emerging or expanding businesses; 

(2) .an investment in any one business or itd atts does not exceed rm percent of: tie bal- 
ance of the venture capital program fund; and 

(3) «the investments represent no more than fifty-one percent of the total investment capi- 
tal in a business; provided, however, that nothing in this subsection prohibits the ownership of 
more than fifty-one percent)of the total investment capital in a New Mexico business if the addi- 
tional ownership interest: 

_ (a) is due to foreclosure or dthen ‘po by the eateubes pursuant to agreements with 
the business or other investors in that: business; ) 
(b) is necessary to protect the investment; and 
(c) does not require an additional investment of the fund. . 
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C. The authority shall make investments pursuant to the Venture Capital Program Act only 
upon approval of the board of directors of the authority and within guidelines and policies estab- 
lished by the board, 


History: Laws 2022, ch. 21, § 4. . Effective dates, — Laws 2022, ch, 21, § 8 made Laws 
2022, ch. 21, § 4 effective July 1, 2022. 


6-33-5. Bond; budget. 


A. Before a responsible employee of the authority enters upon the employee's duties, the au- 
thority shall require an individual bond for that employee or shall include all employees of the au- 
thority under a blanket bond for an amount and for a coverage deemed best to protect the state's 
interest. The bond premiums shall be paid by the venture capital program fund. 

B. The authority shall annually prepare a budget for administering and investing all funds 
managed by the venture capital program, which shall be reviewed and approved by the board of 
directors of the authority. Funds provided for the operating budget of the venture capital program 
may be made from the assets of the venture capital program fund or any other funds managed by 
the authority, as authorized by law. 


J 


History: Laws 2022, ch. 21, § 5. Effective dates. — Laws 2022, ch. 21, § 8 made Laws 
. 2022; ch: 21, § 5 effective July 1, 2022. 


6-33-6. Compromise; adjustment. 


In the event of default in the payment of principal of or interest on an investment made, the au- 
thority is authorized to institute proper proceedings to collect matured interest and principal; the 
authority may, after consultation with the board of directors of the authority, accept for exchange 
purposes refunding bonds or other evidences of indebtedness at interest rates to be agreed upon 
with the obligor. The authority, after consultation with the board of directors of the authority, is 
authorized to adjust past-due interest or principal in default. 


History: Laws 2022, ch. 21, § 6. 2 Effective dates. — Laws 2022, ch. 21, § 8 made Laws 
2022, ch. 21, § 6 effective July 1, 2022. 


6-33-7. Reports. 


No later than July 1 of each year, the authority shall submit a report to the legislative finance 
committee, the revenue stabilization and tax policy committee and any other appropriate interim 
legislative committee. The report shall provide for the prior calendar year the amounts invested 
in each venture private equity fund, as well as information about the objectives of the funds, the 
companiés in which each venture private equity fund is invested and how each venture private 
equity investment enhances the economic development objectives of the state. Each report shall 
also provide the amounts invested in each New Mexico business during the prior calendar year. 


“History: Laws 2022, ch. 21, § 7. py: Effective dates. — Laws 2022, ch. 21, § 8 made Laws 
_ 2022, ch: 21;8 7 effective July 1, 2022. © 
pars Enterprise 

Sec. EDGER : é Sec, ~ 

6-34-1. Short title. 6-34-4, pratt cbeelsproant department; powers; duties. 
6-34-2. Definitions. _ 6-84-5, Opportunity enterprise review board; created; 
6-34-3. New Mexico finance authority; powers; duties. membership. 
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Sec. . See. 
6-34-6. Opportunity enterprise review board; powers. 6-34-12. Opportunity enterprise revolving fund; created; 
6-34-7. Rulemaking; board. permitted uses. 
6-34-8, Enterprise assistance; general requirements. 6-34-13. Excess revenue to the general fund; opportunity 
6-34-9, Opportunity enterprise financing. enterprise revolving fund; transfer. 
6-34-10. Opportunity enterprise lease; terms. 6-34-14. Reports. 
6-34-11. Opportunity enterprise loans; terms; repay- 6-34-15. Conflict of interest. 

ment. 


This act [6-34-1 to 6-34-15 NMSA 1978] may be cited as the "Opportunity Enterprise Act". 


History: Laws 2022, ch, 57, § 1. | Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
: 2022, ch. 57, § l effective July 1, 2022. 


6-34-2. Definitions. 


As used in the Opportunity Enterprise Act: 

A. "authority" means the New Mexico finance authority; 

B. "board" means the opportunity enterprise review board; 

C. "department" means the economic development department; 

D. "economic development opportunities" means the advancement of an environmentally sus- 
tainable economic development goal of the state as determined by the authority, in coordination 
with the department, and includes the creation of jobs, the provision of needed services and com- 
modities to diverse communities across the state and the increase of tax and other revenue collec- 
tions resulting from the enterprise development project; : 

EK. “enterprise assistance" means opportunity enterprise financing, an opportunity enterprise 
lease or an opportunity enterprise loan; 

F. "enterprise development project" means the purchase, planning, designing, building, survey- 
ing, improving, operating, furnishing, equipping or maintaining of land, buildings or infrastruc- 
ture to create or expand economic development opportunities within the state; 

G. "fund" means the opportunity enterprise revolving fund; 

H. "opportunity enterprise partner" means a domestic corporation, a general partnership, 
a limited liability company, a limited partnership, a public benefit corporation, a nonprofit en- 
tity or other private business entity or combination thereof that the authority determines is or 
will be engaged in an enterprise that creates or expands economic development opportunities 
within the state and is eligible for enterprise assistance pursuant to the Opportunity Enter- 
prise Act; 

I, "opt-in agreement" means an agreement Snteted into among the authority, the department 
and a county, municipality or school district that ensures compliance with all local zoning, permit- 
ting and other land use rules and that provides for payments in lieu of taxes to the county, munici- 
pality or school district; and 

J. "payment in lieu of taxes" means the total annual payment oe as compensation for the tax 
impact of an enterprise development project, in an amount negotiated and determined in the opt- 
in agreement among the authority, the department and the county, school district or, if applicable, 
municipality where the enterprise development project is located in the same proportional amount 
as property tax revenues are normally distributed to those recipients. 


History: Laws 2022, ch. 57, § 2. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 2 effective July 1, 2022. 


6-34-3. New Mexico finance authority; powers; duties. 


To create or expand economic development opportunities within the state, the authority may: 


324 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


6-34-4 | OPPORTUNITY ENTERPRISE 6-34-5 


A. acquire, whether by construction, purchase, gift or lease, and hold title to or other interest 
in an enterprise development project; 

B. provide opportunity enterprise financing to opportunity enterprise partners and collect 
costs and fees associated with that financing; 

C. enter into a contract to lease property to an opportunity enterprise partner and collect rent, 
costs and fees associated with that lease; 

D. make loans to opportunity enterprise partners and collect payments, including principal, 
interest costs and fees associated with that loan; 

E. sell or otherwise dispose of any property obtained as a result of an enterprise development 
project; provided that proceeds received shall be deposited in the fund; 

F. make, execute and enforce all contracts necessary to carry out the provisions of the Oppor- 
tunity Enterprise Act; 

G. » take legal action available to the authority to recover public money or other public resources 
if an opportunity enterprise partner defaults on its obligations to the authority; 

H. enter into joint powers agreements or other agreements with a state agency or governmen- 
tal entity, as the authority determines to be appropriate for such purpose; 

I. adopt rules relating to the use of the fund necessary to carry out the provisions of the Op- 
portunity Enterprise Act subject to approval of the New Mexico finance authority oversight com- 
mittee; and 

J. enter into opt-in agreements where the enterprise development project is located to facili- 
tate the development of an enterprise development project; provided that if included in the opt-in 
agreement, the authority shall make payments in lieu of taxes to a county, municipality or school 
district to offset the tax impact of an enterprise development project. 


History: Laws 2022, ch. 57, § 3. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
: 2022, ch. 57, §:3 effective July 1, 2022. 


6-34-4, Economic development department; powers; duties. 


A. For the purpose of recommending enterprise development projects to the board for enter- 
prise assistance, the department and the board shall coordinate to: 
(1) survey potential opportunity enterprise partners and enterprise development projects; 
(2) provide outreach services to local governments and potential opportunity enterprise 
partners for the purpose of making recommendations regarding enterprise assistance; and 
(3) evaluate potential opportunity enterprise ee and formulate recommendations 
regarding suitability for enterprise assistance. 
B. The department may, when applicable, enter into opt-in agidembnts with the authority and 
the county, school district or, if applicable, municipality where the enterprise development project 
is located for the purpose of facilitating the development of the enterprise development project. 


History: Laws 2022, ch. 57, § 4. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 4 effective July 1, 2022. 


6- 34-5, Opportunity enterprise review board; created; membership. 


A. The "opportunity enterprise review boond i is created. The authority shall provide necessary 
administrative services to the board. 
B. The board is composed of the following twelve members: 
(1) the secretary of economic development or the secretary's designee; 
(2) the secretary of finance and administration or the secretary's designee; 
(3) the secretary of general services or the secretary's designee; 
(4) the state treasurer or the state treasurer's designee; 
(5) the state auditor or the state auditor's designee; 
(6) one representative appointed by the council of government stearate til within the 
state; and 
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(7) six public members appointed by the New Mexico legislative council who shall have 
experience in any one or more of the following: Mois 
\ (a) the banking and finance industry; 

(b) commercial or industrial credit; 

(c) private equity, venture capital or mutual fund investments; 

(d) commercial real estate development; 

(e) engineering, construction and construction management; 

(f) organized labor; 

(g) urban planning; or 

(h) environmentally sustainable construction and:development. : 

C. Members of the board appointed pursuant to Paragraphs (6) and (7) of Subsection B of this 
section shall serve for staggered terms of six years; provided that the initial term of members. ap- 
pointed pursuant to Paragraph (7) of Subsection B of this section may be for’a term of less than 
six years, as determined by the New Mexico legislative council, to ensure staggered membership 
of the board. Members of the board shall serve until their successors are appointed. A member of 
the board appointed pursuant to Paragraph (6) or (7) of Subsection B of this section may be re- 
moved from the board by the appointing authority for failure to attend three consecutive meetings 
or other cause. A vacancy on the board of an appointed member shallibe filled by appointment by 
the original appointing authority for the remainder of the unexpired term of office; provided that a 
member who is removed pursuant to this section shall be ineligible for reappointment.:. 

_D.. Members of the board appointed pursuant to Paragraphs (6) and (7) of Subsection B of ae 
section shall: 

(1) be governed by the provisions of the Governmental Conduct Act (Chapter 10, Artitle: 16 
NMSA 1978]; and 
(2) not hold any office or employment in a political party. 

E. The members shall select a chair, vice chair and other officers that the board haem necessary, 
who shall serve a term of two years. The board shall maintain minutes of all meetings of the board, and 
all meetings shall be held pursuant to the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. » 


History: Laws 2022, ch. 57, § 5. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
_ 2022, ch. 57, § 5 effective July 1, 2022, 


6-34-6. Opportunity enterprise review board; powers. 


A. The board shall: 

(1) meet quarterly and at the call of the chair; 

(2) receive executed contracts for enterprise assistance; 

(3) .recommend to the authority application forms and ong een for approval of enter- 
prise assistance; 

(4) develop standards ah procedures for the imac of ase contracts for enterprise 
assistance; 

(5) make recommendations to the authority of potential enterprise development ‘ipieeian 

(6) determine whether the use of enterprise assistance is a prudent expenditure of public 
funds and report to the legislature annually on that determination;.and 

(7) make recommendations to the authority of potential rulemaking, application or sae 
ing changes to ensure transparent and efficient processes for carrying out'the provisions ofthe 
Opportunity Enterprise Act. 

B. The board and the department shall coordinate to: 

(1) provide outreach services to local governments and potential aaa enterprise 
partners; 

(2) evaluate opportunity sbteonaie partners and eligible enterprise Hevelopstient! projects 
for suitability for enterprise assistance; and 

(3) obtain input and information relevant to carrying out the purposes of the Opportunity 
Enterprise Act from recipients of enterprise assistance, local governments and local communities. 
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History: Laws 2022, ch. 57, § 6. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 6 effective July 1, 2022. 


6-34-7. Rulemaking; board. 


The board shall adopt rules necessary to carry out the provisions of the Opportunity Enterprise 
Act to: 

A. establish procedures for applying and qualifying for enterprise assistance; 

B.. establish economic development goals for the state in consultation with the department; 

C. govern the application procedures and requirements for enterprise assistance; 

D. determine how to select and prioritize applications for enterprise assistance to be funded by 
the authority; and 

E. © provide oil est to protect sisblio money and other public resources subject to the Op- 
portunity Enterprise Act. | 


History: Laws 2022, ch. 57, § 7. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
; 2022, ch. 57, § 7 effective July 1, 2022. 


6-34-8. Enterprise assistance; general requirements. 


A. An application for enterprise assistance shall: 

(1) describe the scope and plans of the enterprise development project or proposed use of 
leased property by the applicant; 

(2) demonstrate that the enterprise development project or lease will create or expand 
economic development opportunities within the state; 

(3) demonstrate that the proposed pr bi development project or lease will comply 
with applicable state and federal law; 

(4) provide sufficient evidence that other means of financing a Pisa enterprise devel- 
opment project are unavailable or insufficient; and 

(5) include other documentation or certifications that the authority deems necessary. 

B. The authority, in coordination with the department, shall: 

(1) make the application publicly available; including a sis dash of the scope and plans 
of the proposed enterprise development project or lease; 

(2). ensure that all information relating to the enterprise development project or lease and 
the evaluation of the application is made publicly available, unless the information includes trade 
secrets or information that is otherwise unable to be disclosed as provided by law; 

(3) prioritize applications for enterprise assistance that demonstrate local support nd 
financial need; and 

(4) prior to providing enterprise assistance, determine that: 

(a) the proposed enterprise development project or lease will create or expand eco- 
nomic development opportunities within the state; 
(b) the proposed enterprise development ee or lease will eee with applicable 
state and federal law; and 
(c) other means of financing’ a proposed sa forhins development Eensett are unavail- 
able or insufficient. 
C. Acontract to provide enterprise assistance shall: 

(1) define the roles and responsibilities of the authority and the opportunity enterprise 
partner; 

(2) provide clawback or recapture provisions that protect the public investment in the 
event of a default on the contract; 

(3) provide a finance plan detailing the financial contributions and obligations of the au- 
thority and opportunity enterprise partner; ° 

(4) require an opportunity enterprise partner to provide guarantees, letters of credit or 
other acceptable forms of security, as determined by the authority; ; 

(5) specify how rents, if applicable, will be collected and accounted for; 
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(6) specify how debts incurred on behalf of the opportunity enterprise partner will be re- 
paid; and 
(7) provide that, in the event of a default, the authority may: 
(a) elect to take possession of the property, including the succession. of all right, title 
and interest in the enterprise development project; and 
‘(b) terminate the lease or cease any further funding and exercise any other secre 
and remedies that may be available. 

D. The authority may require any document, guarantee or certification from a tdevienient of 
enterprise assistance that the authority determines is aad to ensure economic parame 
opportunities are advanced by the enterprise assistance. 

E. The authority may prioritize an application for eitienpinis biataitnd for a proposed enter- 
prise development project located in a nonurban community. 

‘F. Enterprise assistance shall only be provided if compliant with the Piepahieiah Enterprise 
Act. All contracts for enterprise assistance shall be provided to the board no later than thirty days 
from the execution of that contract. 

G. ‘As used in this section, "nonurban community" means a municipality with a population of 
less than forty thousand according to the most recent federal decennial census or the unincorpo- 
rated area of a county. 


History: Laws 2022, ch. 57, § 8. | Effective dates. — Laws 2022, ch. 57, 8 16 made Laws 
2022, ch. 57, § 8 effective July 1, 2022. 


6-34-9. Opportunity enterprise fhatotey: 


A. The authority shall receive and review applications for Ssoritaie eiercch financing. If 
the authority determines that an enterprise development project is eligible for financing, the au- 
thority may enter into a contract with the opportunity enterprise partner to Dagnidle financing to 
that partner, which shall be used to complete that project: 

B. The authority shall ensure that all zoning, permitting and othelt regulatory requirements 
will be met by the enterprise development project and that the enterprise development project will 
create or expand economic development opportunities within the state: 

C... Financing shall not be subject to repayment if the terms of the contract for Paar are 
carried out by the opportunity enterprise partner. A property associated with the enterprise de- 
velopment project shall be the property of the authority and shall be a property available for lease 
as provided in Section 10 [6-34-10 NMSA 1978] of the Opportunity Enterprise Act. The authority 
may enter into agreements with the general services department or other state agency or entity 
approved by the board to administer and maintain the property as required by the Opportunity 
Enterprise Act. 

D. As provided in rules adopted by the board, upon completion of an enterprise development 
project, the authority shall allow the opportunity enterprise partner responsible for the comple- 
tion of that project an opportunity to obtain an opportunity enterprise lease for that property as 
provided in Section 10 of the Opportunity Enterprise Act; provided that any breach of the terms of 
the contract for opportunity enterprise financing may preclude that opportunity enterprise part- 
ner from leasing the property, and in that event, the property shall be made ausilable for lease to 
other opportunity enterprise partners. 


History: Laws 2022, ch..57, § 9. Effective dates. — Laws 2022, ch, 57, § 16 made Laws 
2022, ch. 57, § 9 effective July 1, 2022. 
6-34-10. Opportunity enterprise lease; terms. LuBiSD 8 io fas 


A. The authority shall receive and review applications for opportunity enterprise leases. If 
the authority determines that an opportunity enterprise partner is eligible for an opportunity 
enterprise lease, the authority may enter into a contract to lease an available property to that op- 
portunity enterprise partner in exchange for rent payments, subject to the terms provided by this 
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6-34-11 OPPORTUNITY ENTERPRISE 6-34-12 


section: The authority may enter into agreements with the general services department or other 
state agency or entity approved by the board to administer an opportunity enterprise lease. 
B,. An opportunity enterprise lease shall: ) 
(1) « require that the property be used solely to create and expand economic development 
opportunities; 
, (2) »provide, based on the fair market value of the property, for: 
(a) sufficient rent; and 
(b) other securities to ensure the rae iain and protection of the property; 
(3) require that the property be properly insured for the duration of the lease; and 
(4). be bound only by the terms of the lease and any rules promulgated pursuant to the 
provisions of the Opportunity Enterprise Act. 
C. Receipts from the payment of rent owed pursuant to an opportunity enterprise lease shall 
be deposited in the fund. 


History: Laws 2022, ch. 57, § 10. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 10 effective July 1, 2022. 


6-34-11. Opportunity enterprise loans; terms; repayment. 


. A.,.The authority. shall receive and review applications for opportunity,enterprise loans. The 
authority may make loans to opportunity enterprise partners if: 

(1) funding is available; 

(2), the opportunity enterprise partner Tears credit and identification criteria, as deter- 
mined by the authority; 

(3) the opportunity enterprise partner certifies that the proceeds of the loan will be weed 
for an enterprise development project; and::, 

(4) the opportunity enterprise partner meets any other requirement for an opportunity 
enterprise loan. 

B. The opportunity enterprise partner shall provide the authority with ongoing information 
requested by the authority. 

C, Opportunity enterprise loans shall be made for loan periods of no.less than fifteen years and 
no more than thirty years, as determined by the authority. The loans shall bear an annual interest 
rate of no less than zero percent. 

D._ Beginning no later than the third anniversary of the funding date of the loan, payment on 
the outstanding principal of the loan shall be due on a schedule determined by the authority for 
the remainder of the loan period. 

E. Receipts from the repayment of opportunity enterprise loans shall be epaeiedd in the fund. 

F. No provision in an opportunity enterprise loan or the evidence of indebtedness of the loan 
shall include a penalty or premium for prepayment of the balance of the indebtedness. . 

G. The authority may provide a guarantee to a federally insured financial institution on behalf 
of a person who would otherwise be eligible as an opportunity enterprise partner; provided that 
the proceeds of any guaranteed loan are used for an enterprise development, project. A guarantee 
pursuant to this subsection shall be provided subject to terms approved by the board. 


History: Laws 2022, ch. 57, § 11. Effective dates, — Laws 2022, ch. 57, § 16 made Laws 
. 2022, ch. 57, § 11 effective July 1, 2022. 


6-34-12. Opportunity andenpiiae revolving rey ; created; permitted 
‘uses. | 


A. The "opportunity enterprise slg fund" is created, within the authority. The fund con- 
sists of appropriations, distributions, transfers, gifts, grants, donations, bequests, fees collected, 
payments of principal and interest on opportunity enterprise loans, income from rents paid on op- 
portunity enterprise leases, income from investment of the fund and any other money distributed 
or otherwise allocated to the fund. Balances in the fund at the end of a fiscal year shall not revert 
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6-34-13 PUBLIC FINANCES 6-34-14 


to the general fund except as provided in Section 13 [6-34-13 NMSA 1978] of the Opportunity En- 
terprise Act. The fund shall be administered by the authority as a separate account and may con- 
sist of such subaccounts as the authority deems necessary to carry out the purposes of the fund. 
B. Money in the fund shall be used by the authority to carry out the provisions of the Opportu- 
nity Enterprise Act, including to: 
(1) pay the reasonably necessary administrative costs, payments in lieu of taxes and other 
costs and fees incurred by the authority in carrying out the provisions of that act; 
(2) provide opportunity enterprise financing; and 
(3) make opportunity enterprise loans. . 
C. Money in the fund that is not needed for immediate disbursement may. be depésitad or in- 
vested in the same manner as other funds administered by the authority. 


History: Laws 2022, ch. 57, § 12. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 12 effective July 1, 2022. 


6-34-13. Excess revenue to the general fund; opportunity enterprise 
revolving fund; transfer. 


A. If, on June 30, 2028 and by June 30 of each fiscal year theraatien the balance in the fund for 
that fiscal year exceeds the annual average amount by an amount greater than six percent, the 
amount in excess of six percent shall be transferred to the general fund. If there is not an excess 
amount pursuant to this section, no transfer shall be made from the fund. 

'B. As used in this section, "annual average amount" means the total balance of the fund in the 
immediately preceding five fiscal years, divided by five. 


History: Laws 2022, ch. 57, § 13. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57; § 13 effective July 1, 2022. 


6-34-14, Reports. 


A. Prior to October 1, 2023 and each succeeding October 1 thereafter, the authority shall sub- 
mit a report to the governor, the legislature, the legislative finance committee, the New Mexico 
finance authority oversight committee; the revenue stabilization and tax policy committee and 
other appropriate legislative interim committees. The report shall provide details regarding en- 
terprise assistance provided pursuant to the Opportunity Enterprise Act. The report shall include: 

(1) the total amount of enterprise assistance provided for enterprise HSAiSHS) ko ts projects 
and state revenue derived from each enterprise development project; 

(2) the total number of loans made pursuant to the Opportunity Enterprise Act; the 
amount of those loans; the number of loan recipients in a delinquent status, in default or in the 
process of filing or that have filed for bankruptcy; - 

(3) an overview of the industries and types of business entities Lea pursuant to an 
enterprise development project or lease; 

(4) the total number of employees currently employed directly or indirectly related to an 
enterprise development project or lease; and 

(5) any recommended changes to the Opportunity Enterprise Act to ensure proper safe- 
guards for public money and to ensure enterprise assistance is able to efficiently advance the 
economic development interests of the state. 

B. Information obtained by the authority regarding applicants for enterprise financing is confi- 
dential and not subject to inspection pursuant to the Inspection of Public Records Act [Chapter 14, 
Article 2 NMSA 1978]; provided that nothing shall prevent the authority from disclosing: 

(1) information required in the report pursuant to this section; 

(2) public information pursuant to Paragraphs (1) and (2) of mei gaa B of Section 8 [6- 
34-8 NMSA 1978] of the Opportunity Enterprise Act; and 
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6-34-15 OPPORTUNITY ENTERPRISE 6-34-15 


(3) the names of persons that have received enterprise assistance and the amount of en- 
terprise assistance provided pursuant to the Opportunity Enterprise Act. 


History: Laws 2022, ch. 57, § 14. Effective dates. — Laws 2022, ch. 57, § 16 made Laws 
2022, ch. 57, § 14 effective July 1, 2022. 


6-34-15. Conflict of interest. 


A. Ifa member of the board or an employee of the authority has an interest, either direct or 
indirect, in an application or contract relating to enterprise assistance, that interest shall be dis- 
closed to the authority and the board in writing. The person having such interest shall not partici- 
pate in actions by the board or the authority with respect to that conflict. 

B. A person who has a conflict of interest and participates in an action involving that conflict of 
interest or knowingly fails to notify the authority and the board in writing of that conflict is guilty 
of a misdemeanor and upon conviction shall be sentenced pursuant to the provisions of Section 31- 
19-1 NMSA 1978. 


History: Laws 2022, ch. 57, § 15. Effective dates. — Laws 2022, ch, 57, § 16 made Laws 
2022, ch. 57, § 15 effective July 1, 2022. 
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CHAPTER 7 
Taxation 


Art. 
1. Administration, 7-1-1 to 7-1-83 
1A. Project Mainstream Employment Tax Credit, Repealed 
1B. Administrative Hearings Office, 7-1B-1 to 7-1B-10 
_ 2. Income Tax General Provisions, 7-2-1 to 7-2-40 
2A. Corporate Income and Franchise Tax, 7-2A-1 to 7-2A-31 
2B. Solar Capital Investments, Recompiled 
2C. Tax Refund Intercept Program, 7-2C-1 to 7-2C-14 
2D. Venture Capital Investments, 7-2D-1 to 7-2D-14 . 
2E. Rural Job Tax Credits, 7-2E-1 to 7-2E-2 . 
2F. Film Production Tax Credit, 7-2F-1:to 7-2F-15. 
2G. New Mexico Filmmaker Tax Credit, Repealed 
2H. Native American Veterans’ Income Tax Settlement Fund, 7-2H-1 to 7. 2H-4 
3. Income Tax Withholding, 7-3-1 to 7-3-13 
3A. Oil and Gas Proceeds and Pass-Through Entity Withholding Tax, 7-3A-1 to 7-3A-10 
4, Division of Income for Tax Purposes, 7-4-1 to 7-4-21 
5. Multistate Tax Compact, 7-5-1 to 7-5-7 
5A. Streamlined Sales and Use Tax Administration, 7-5A-1 to 7- BA-9 
6. Banking and. Financial Corporations Tax, Repealed 
7. Estate Tax, 7-7-1 to 7-7-20 
8. Uniform Unclaimed Property Act, Beonalad 
8A. Uniform Unclaimed Property Act, 7-8A-1 to 7-8A-31 
9. Gross Receipts and Compensating Tax, 7-9-1 to 7-9-120 
9A. Investment Credit, 7-9A-1 to 7-9A-11 
9B. Filmmaker's Credit, Repealed 
9C. Interstate Telecommunications Gross Receipts Tax, 7-9C-1 to 7- 9C- lsh 
9D. Capital Equipment Tax Credit, Repealed 
9E. Laboratory Partnership with Small Business Tax Credit, 7- 9E-1 to 7-9E-11 
9F. Technology Jobs and Research and Development Tax Credit, 7-9F-1 to 7-9F-13 
9G. Other Tax Credits, 7-9G-1 to 7-9G-2 
9H. Research and Development Small Business Tax Credit, onecied 
91. Affordable Housing Tax Credit Act, 7-91-1 to 7-91-6 
9J. Alternative Energy Product Manufacturers Tax Credit Act, 7-9J-1 to 7-93-8 
10. Gross Receipts Tax Registration, 7-10-1 to 7-10-5 
11. Railroad Car Company Tax, 7-11-1 to 7-11-12 
12. Cigarette Tax, 7-12-1 to 7-12-19 , 
12A. Tobacco Products Tax, 7-12A-1 to 7-12A-10 
13. Gasoline Tax, 7-13-1 to 7-13-18 
13A. Petroleum Products Loading Fee, 7-13A-1 to 7-13A-7 
14.. Motor Vehicle Excise Tax, 7-14-1 to 7-14-11 
14A. Leased Vehicle Gross Receipts Tax, 7-14A-1 to 7-14A-11 
15. Trip Tax, 7-15-1 to 7-15-6 
15A, Weight Distance Tax, 7-15A-1 to 7-15A-16 
16. Special Fuels Tax, Repealed 
16A. Special Fuels Supplier Tax, 7-16A-1 to 7-16A-21 
16B. Alternative Fuel Tax, 7-16B-1 to 7-16B-10 
17. Liquor Excise Tax, 7-17-1 to 7-17-12 
18. Electrical Energy Tax, Repealed 
18A. Controlled Substance Tax, Repealed 
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TAXATION 


. Supplemental Municipal Gross Receipts Tax, 7-19-1 to 7-19-18 

. Special Municipal Gross Receipts Tax, Repealed 

. Municipal Environmental Services Gross Receipts Tax, Repealed 
. Municipal Infrastructure Gross Receipts Tax, Repealed 

. Municipal Local Option Gross Receipts Taxes, 7-19D-1 to 7-19D-18 


20. County Gross Receipts Tax, Repealed 
20A. County Fire Protection Excise Tax, Repealed 
20B. County Environmental Services Gross Receipts Tax, Repealed 
20C. Local Hospital Gross Receipts Tax, Repealed : 
20D. County Health Care Gross Receipts Tax, Repealed scakonns 
20E. County Local Option Gross Receipts and Compensating Taxes, 7 20E-1 to 7-20E-29 
20F. County Correctional Facility Gross Receipts Tax, Repealed ~ 
21. County Sales Tax, Repealed 
22. Occupational Licenses, Repealed 
23. Exemption of Producers from Licenses, 7-23-1 to'7-23-2 
24, Municipal and County Gross Receipts Tax on Liquor, 7-24-1 to 7-24- 16 
24A. County and Municipal Gasoline Tax, 7-24A-1 to 7-24A-21 | 
24B. Special County Hospital Gasoline Tax, sb baat 
25. Resources Excise Tax, 7-25+1 to'7-25-9 * 
26. Severance Tax, 7-26-1 to 7-26-11 
27. Severance Tax Bonding Act, 7-27-1 to 7-27-49 . 
28. Oil and Gas Accounting, Repealed ae tlre ada 
29. Oil and Gas Severance Tax, 7-29-1 to 7-29-23 : i a 
29A. Enhanced Oil Recovery, 7-29A-1 to'7-29A-5 © 
29B. Natural Gas and Crude Oil Production Incentives, 7-29B-1 to sf ap ds 6 
29C. Intergovernmental Tax Credits, 7-29C-1 to 7-29C-2 
30. Oil and Gas Conservation Tax, 7-30-1 to 7-30-27 
31. Oil and Gas Emergency School Tax, 7-31-1 to 7-31-27 
32. Oil and Gas Ad Valorem Production Tax, 7-32-1 to 7-32-28 
33. Natural Gas Processors Tax, 7-33-1 to 7-33-22 
34. Oil and Gas Production Equipment Ad Valorem ASS 7-34-1 to 7-34-20 
35. Property Tax, 7-35-1 to 7-35-10 
36. Valuation of Property, 7-36-1 to 7-36-33 
37. Imposition of Property’Tax, 7-37-1 to 7-37-8 
38. Administration and Enforcement of Property Taxes, 7- 38-1 to 7-38- a 
39. Copper Production Ad Valorem Tax, 7-39-1 to 7-39-10 ~ 
40. Insurance Premium Tax, 7-40-1 to 7-40-10 
41. Health Care Quality Surcharge, 7-41- to 7-41-8 
42. Cannabis Tax, 7-42-1 to 7-42-5 
ARTICLE 1 
Administration 
ec. ~ Sec. d ss 
-1-1. Short title. 7-1-6.1. Identification ‘of money in tax administration 
. Applicability. ./~ suspense fund; distribution. 
1. Repealed. 7-1-6.2. Distribution; small cities assistance fund. 
.2. Repealed. 7-1-6,3. Repealed. 
-3. Definitions. 7-1-6.4. Distribution; municipality from gross hee Spe tax. 
-4, Investigative authority and powers. 7-1-6.5. Distribution; small counties assistance fund. | 
-4.1. New Mexico taxpayer bill of rights created; purpose. 7-1-6.6, . Distribution; game protection fund, 
.2. New Mexico taxpayer bill of rights. 7-1-6.7. Distributions; state aviation fund, — 
.3. New Mexico taxpayer bill of rights; notice to the 7-1-6.8. Distribution; motorboat fuel tax fund. 
public. 7-1-6.9, Distribution of gasoline taxes to municipalities 
4, Notice of potential eligibility required. and counties, 4 
. Repealed. 7-1-6.10. Distributions; state road fund. 
. Receipts; disbursements; funds created. 7-1-6.11. Distributions of cigarette taxes. 
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7-1-6.47. 


7-1-6.48. 


7-1-6.49. 
7-1-6,50. 


7-1-6.51, 


ADMINISTRATION 


. Transfer; revenues from municipal local option 


gross receipts and compensating taxes. 


. Transfer; revenues from county local option 


gross receipts and er Syeneuany coca 


. Repealed. 
. Adjustments of distributions or teeth aft to 


municipalities or counties. 
County sone distribution, 
Repealed. 


‘Distribution; veterans’ cng scat, fund, 


Distribution;,county government road fund cre- 
ated, 

Identification of money in extraction taxes sus- 
pense fund; distribution. 

Distribution to oil and gas reclamation fund. 

Distributions to oil and gas production tax fund, 
oil and gas: equipment tax fund and copper 
production tax fund; creation of funds. 


. Distribution to severance tax bonding fund. — 
». Distribution; substance abuse education fund. 
. Distribution of petroleum products loading fee; 


corrective, action fund; local governments 
road fund. 
County government road fund; diaveibotian, 


. Distribution; municipal roads. 
. Distribution; municipal arterial program of lo- 


cal governments road fund. 


. Money in workers’ compensation collections 


suspense fund; distribution. » 


. Distribution; retiree health care fund. 
. Distributions; enhanced:911 fund; network and 


database surcharge fund. . 

Distribution; solid waste assessment fee. 

Distribution . to. -county- spppar ted medicaid 
fund. 

Distribution; conservation planting revolving 
fund, 

Distribution; contributions to state political party. 


Distribution; interstate telecommunications 
gross receipts tax. 
Repealed. 


. Distribution; governmental gross receipts tax. 
. Distribution of special fuel excise tax to local 


governments.road fund. 


. Distribution of liquor excise tax; local DWI grant 


fund; certain municipalities; drug court fund, 


. Administrative fee imposed; appropriation. 
. Distribution; state building bonding fund; gross 


receipts tax, 


: Distribution; state building bonding fund; gross 


receipts tax. (Contingent effective date. 
See note below.) 


. Distribution; oil and gas proceeds and. ty pass- 


through, entity withholding tax; magis- 
trate retirement fund; judicial retirement 
fund; legislative retirement fund. 


. Distribution; gasoline tax sharing agreement. 
. Repealed. 
. Distribution to municipalities; offset for food 


deduction and health care practitioner ser- 
vices deduction. 

Distribution to counties; offset for food deduc- 
tion and health care practitioner services 
deduction. 

Distribution; contributions to department of 
health; amyotrophic lateral sclerosis re- 
search, 

Distribution; contributions to the state parks 
division. 

Distribution; contributions for national guard 
member and family assistance. 

Distribution; municipal event center surcharge. 


Sec. 

7-1-6.52.,, Distribution adjustment; tax administration 
suspense fund; credit for certain sales of 
services for resale. 

7-1-6.53. Distribution; energy efficiency arid renew- 
able energy bonding fund; gross receipts 
tax. 

7-1-6.54. Distributions; tax increment development dis- 
tricts. 


.55; Repealed. 

.56, Repealed. 

. Repealed. 

.58, Distribution; public election fund. 

.59. Distribution; Vietnam veterans memorial op- 
eration, maintenance and improvement. 


7-1-6.60. Distribution; county business retention gross 
receipts tax. 

7-1-6.61. Distribution; oil and gas emergency school tax; 
excess extraction taxes suspense fund. 

7-1-6.62, Distribution; premium tax. 

7-1-6.63, Distribution; health care quality surcharge; 
health care facility fund; disability health 
care facility fund. 

7-1-6.64. Repealed. 

7-1-6.65. Repealed. 

7-1-6.66. Distribution; offset for food and beverage estab- 
lishments deduction, 

7-1-6.67. Distribution; ‘Local Economic Development Act 
Fund. 

7-1-6.68. Distribution; cannabis excise tax; municipali- 
ties and counties, 

7-1-6.69. Distribution; health insurance premium. sur- 
tax; health care affordability fund. 

7-1-6.70. Distribution; land grant-merced assistance 


fund. 

7-1-7. Repealed. 

7-1-8. Confidentiality of ay and other information. 

7-1-8.1. Information that ‘may be revealed to an em- 

ployee of the department, a:taxpayer or 
the taxpayer's representative. 

.2. Information required to be revealed. 

. Information that may be revealed to public. 

.4, Information that may be revealed: to judicial 
bodies or with respect to judicial proceed- 
ings or investigations. and to administra- 
tive hearings office. 

. Information that «may be revealed to national 

governments or their agencies. 

Information that may be revealed.to certain 

tribal governments, 

Information that may be revealed to other states 
or multistate administrative bodies. 
Information that may be revealed to other state 

and legislative agencies. 

Information that may be revealed to locals gov- 

ernments and their agencies. 

7-1-8.10. Information that,;may be revealed to private 

persons other than the taxpayer. 

7-1-8.11. Information that may be revealed to a water 

and sanitation district. 

7-1-9. Address of notices and payments; timely mailing 

constitutes timely filing or making. 

fe if 10. Records required by statute; taxpayer records; 

accounting methods; reporting methods; 
information returns. 

7-1-11. Inspection of books of taxpayers; exception. for 
marketplace providers and marketplace 
sellers; credentials. 

7-1-11.1. Managed audits. 

7-1-11.2. Required audit notices. 

7-1-12. Identification of taxpayers. 

7-1-12.1. Department to designate production unit; in- 
dex; identification by number or symbol. 


7-1-8.8. 
7-1-8.9. 
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7-1-12.2. Notice of identification number assigned; op- 
erator may request identification num- 
ber. 

7-1-1838. Taxpayer returns; payment.of taxes; extension of 
time. 

7-1-13.1. Method of payment of certain taxes due, 

7-1-13.2. Repealed. 

7-1-13.3. Repealed. 

7-1-13.4. Electronic payments; reversals. 

7-1-14. Business location instructions for purposes of 
reporting gross receipts and use; location- 
code database and location-rate database, 

7-1-15. Secretary may set tax reporting and payment in- 
tervals. 

7-1-15.1. Secretary may permit or require rounding, | 

7-1-15.2. Agreements; collection of compensating tax. 

7-1-16. Delinquent taxpayer. 

7-1-17. Assessment of tax; presumption of correctness. 

7-1-17.1. Tax liability; spouse or former spouse. 

7-1-18. Limitation on assessment by department. 

7-1-19, Limitation of actions. 

7-1-20. Compromise of taxes; closing agreements, 

7-1-21. Installment payments of taxes; installment 
agreements. 

7-1-21.1. Special agreements; alternative gross receipts 

taxpayer. 

1-22. Exhaustion of administrative Patiediog, 

1-23. Disputing liabilities; election of remedies. 

1-24. Disputing liabilities; administrative protest. 

1-24.1. Repealed. 

1-25. Appeals from hearing officer's decision and order. 

1-26; Disputing liabilities; claim for credit, rebate or 

refund. 

-1-26.1. Repealed. 

-1-27. Conclusiveness of court order on liability for pay- 

ment of tax. 

-28. Authority for abatements of assessments of tax. 

-29. Authority to make refunds or credits. 

-29.1, Awarding of costs and fees. 

-29.2. Credit claims. 

Collection of penalties and interest. 

Seizure of property by levy for collection of taxes. 

Contents of warrant of levy. 

Successive seizures. » 

Surrender of property subject to levy; penalty. 

Stay of levy. 

Property exempt from levy. 

Assessment as lien. 

Notice of lien. 

Release or extinguishment of Hen: limitation on 

actions to enforce lien. 

. Foreclosure of lien, 

. Notice of seizure. 

. Notice of sale. 

. Sale of indivisible property. 

. Requirements of sale. 

. Manner of sale or conversion to money. 

. Minimum prices. 
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7-1-1. Short title. 


WM 
i @ 
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. Redemption before sale. 

. Documents of title. - / 

. Legal effect of certificate of sale. 

. Legal effect of deed to real sir epi 

. ‘Proceeds of levy and sale. 

. Release of levy. 

: Enjoining delinquent taxpayer from continuing 
in business. 

Security for payment of tax. i 

Contractor's bond for gross receipts; ins Bérikltys 

Sale of or proceedings against security. 

Surety bonds, 

Permanence of tax debt; civil actions to collect tax. 

Jeopardy assessments. 

. Estoppel against state. 

Duty of successor in business. @ 

Duty of secretary; release of successor. 

Assessment of tax due; application of payment, 

Repealed. 

Reciprocal enforcement of tax judgments. 

Immunity of property of Indian nations, tribes or 
pueblos and of the United States. 
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-1-67. Interest on deficiencies. 

-1-67.1. “Repealed. 

-1-68. Interest on overpayments. 

-1-69. Civil penalty for failure to pay tax or file areturn. 

-1-69.1. Civil penalty for failure to file an information 
return. 

-1-69.2. Civil penalty for failure to oo file certain 
deductions. 


-70. Civil penalty for bad checks. 

-71. Civil penalty for failure to collect and pay over 
. tax. 

-71.1. Tax return preparers; requirements; penalties. 

-71.2. Repealed. 

-71.3. Willful failure to collect and pay over taxes, 

-71.4. Tax return preparer; electronic filing redo 

7 

-7 

-7 

-7 


me 


a 


ment; penalty. » 
-72. Attempts to evade or defeat tax. 

2.1. Civil penalty; willful attempt to ¢ cause evasion 

of another's tax. 

3. Tax fraud. 

4. Interference or attempts corruptly, forcibly or by 
threat to interfere with administration of 
revenue laws. ~ 

Assault and battery of a department employee. 

Revealing information concerning taxpayers. 

Timeliness when last day for performance falls 
on Saturday, Sunday or legal holiday. 

Burden of proof in fraud cases. 

Enforcement officials, 

Dissolution or withdrawal of corporation. 

Repealed. 

Transfer, assignment, sale, lease or renewal of li- 
quor license. tar 

Business and employee status during disaster re- 
‘sponse period. 
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Chapter 7, Article 1 NMSA 1978 may be cited as the "Tax Administration Act". 


History: 1953 Comp., § 72-13-13, enacted by Laws 
1965, ch. 248, § 1; 1979, ch. 144, § 1. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity of statutory classifications based on population - tax 
statutes, 98 A.L.R.3d 1088, 
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7-1-2. Applicability. 


The Tax Administration Act applies to and governs: 
A. the administration and enforcement of the following taxes or tax acts as they now exist or 
may hereafter be amended: 

(1) Income Tax Act [Chapter 7, Article 2 NMSA 1978]; 

(2) Withholding Tax Act [Chapter 7, Article 3 NMSA 1978]; 

(3) Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act [Chapter 7, 
Article 3A NMSA 1978]; 

(4) Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978], Inter- 
state Telecommunications Gross Receipts Tax Act [Chapter 7, Article 9C NMSA 1978] and Leased 
Vehicle Gross Receipts Tax Act [Chapter 7, Article 14A NMSA 1978]; 

(5) Liquor Excise, Tax Act [Chapter 7, Article 17 NMSA 1978]; 

(6) Local Liquor Excise Tax Act [7-24-8 to 7-24-16 NMSA 1978]; 

(7) any municipal local option gross receipts tax or municipal compensating tax: 

(8) any county local option gross receipts tax or county compensating tax; 

(9) Special Fuels Supplier Tax Act [Chapter 7, Article 16A NMSA 1978]; 

(10) Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978]; 

(11) petroleum products loading fee, which fee shall be considered a tax for the purpose of 
the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]; 

(12) Alternative Fuel Tax Act [Chapter 7, Article 16B NMSA 1978]; 

_ (18) Cigarette Tax Act [Chapter 7, Article 12 NMSA 1978; 

(14) Estate Tax Act [7-7-1 to 7-7-12 NMSA 1978]; 

(15) Railroad Car Company Tax Act [Chapter 7, Article 11 NMSA 1978];. 

(16) Investment Credit Act [Chapter 7, Article 9A NMSA 1978], rural job tax credit, Labo- 
ratory Partnership with Small Business Tax Credit Act [Chapter 7, Article 9f NMSA 1978], Tech- 
nology Jobs and Research and Development Tax Credit Act [Chapter 7, Article 9F NMSA 1978], 
Film Production Tax Credit Act [Chapter 7, Article 2F NMSA 1978], Affordable Housing Tax Credit 
Act [Chapter 7, Article 9I NMSA 1978] and high-wage jobs tax credit; 

(17) » Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978]; 

(18) Uniform Division of Income for Tax Purposes Act [Chapter 7, Article 4 NMSA 1978]; 

(19) Multistate Tax Compact. [7-5-1 NMSA 1978; 

(20).. Tobacco Products Tax Act [Chapter 7, Article 12A NMSA 1978]; 

(21) the telecommunications relay service surcharge imposed by Section 63-9F-11 NMSA 
1978, which surcharge shall be considered a tax for the purposes of the Tax Administration Act; 

_ (22) the Insurance Premium Tax Act [7-40-1 to 7-40-10 NMSA 1978]; 

(23) the Health Care Quality Surcharge Act [7-41-1 to 7-41-8 NMSA 1978]; and 

(24) the Cannabis Tax Act [7-42-1 to 7-42-5 NMSA 1978]; 

B. the administration and enforcement of the following taxes, surtaxes, advanced payments or 
tax acts as they now exist or may hereafter be amended: 

(1) Resources Excise Tax Act [Chapter 7, Article 25 NMSA 1978]; 

(2) Severance Tax Act [7-26-1 to 7-26-8 NMSA 1978]; 

(3) any severance surtax; 

(4) Oil and Gas Severance Tax Act [Chapter 7, Article 29 NMSA 1978]; 

(5) .Oil and Gas Conservation Tax Act [Chapter 7, Article 30 NMSA 1978]; 

(6) Oil and Gas Emergency School Tax Act [Chapter 7, Article 31 NMSA 1978; 

(7) Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978]; 

_ (8) Natural Gas Processors Tax Act [Chapter 7, Article 33 NMSA 1978]; 

(9) .Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978]; 

(10) Copper Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]; 

(11) any advance payment required to be made by any act specified in this subsection, 
which advance payment shall be considered a tax for the purposes of the Tax Administration Act; 

(12) Enhanced Oil Recovery Act [Chapter 7, Article 29A NMSA 1978]; 

(13) . Natural: Gas and. Crude Oil Production Incentive Act. [7-29B-1 to .7-29B-6 NMSA 
1978]; and 
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7-1-2 TAXATION 7-1-2 


(14) intergovernmental production tax credit and intergovernmental) production equip- 
ment tax credit; 
C. the administration and enforcement of the following taxes, surcharges, fees or acts as they 
now exist or may hereafter be amended: 
(1) Weight Distance Tax Act [Chapter 7, Article 15A NMSA 1978]; 
(2) the workers' compensation fee authorized by Section 52-5-19 NMSA aie which fee 
shall be considered a tax for purposes of the Tax Administration Act; 
(3) Uniform Unclaimed Property Act (1995) [Chapter 7, Article 8A NMSA 1978): 
(4) 911 emergency surcharge and the network and database surcharge, which surcharges 
shall be considered taxes for purposes of the Tax Administration Act; 
(5) the solid waste assessment fee authorized by the Solid Waste Act, which fee shall be 
considered a tax for purposes of the Tax Administration Act; 
(6) the water conservation fee imposed by Section 74-1-13 NMSA 197 8, which fee shall be 
considered a tax for the purposes of the Tax Administration Act; and 
(7). the gaming tax imposed Blips eea to the Gaming Control Act [Chapter 60, Article 2E 
NMSA 1978]; and 
D. the administration and enforcement of all other laws, with respect to which the department 
is charged with responsibilities pursuant to the Tax Administration Act, but only to the extent 
that the other laws do not conflict with the Tax Administration Act. 


History: 1953 Comp., § 72-13-14, enacted by Laws Receipts Tax Act", in Paragraph A(7), after "gross receipts 


1965, ch, 248, § 2; 1966, ch. 54, § 1; 1969, ch. 156, § 1;\ tax", added "or municipal compensating tax", and in Para- 
1971, ch. 276, § 3; 1973, ch. 346, § 1; 1974, ch. 18, § 1; graph A(8), after "gross receipts tax", added "or county 
1975, ch. 301, § 1; 1978, ch. 182, § 22; 1979, ch. 144, § 2; compensating tax". 

1982, ch. 18, § 1; 1983, ch. 211, § 3; 1985, ch. 65, § 1; The 2016 amendment, effective May 18, 2016, made 


1986, ch. 20, § 2; 1987, ch. 45, § 20; 1987, ch. 268, § 1; non-substantive amendments to conform references in the 
1988, ch, 71,.§ 1; 1988, ch. 73, § 1; 1989, ch. 263, § 1; law; in Subsection A, in Paragraph (16), after "Technol- 


1989, ch. 325, § 1; 1989, ch. 326, § 10; 1989, ch. 327, § 1; ogy Jobs", added "and Research and Development", after 
1990, ch. 86, § 1; 1990, ch. 88, § 1; 1990, ch. 99, § 45; “Tax Credit Act,", deleted "film production tax credit, New 
1990, ‘ch, 124, § 12; 1990, ch. 125, § 1; 1992, ch. 55, § 1; Mexico filmmaker tax credit" and added "Film Produc- 
1993, ch. 5, § 1; 1994, ch. 51, § 1; 1996, ch. 15, § 1; 1997, tion Tax Credit Act", after "Affordable Housing Tax Credit 
ch, 190, § 64; 2000, ch. 28, § 1; 2001, ch. 56, § 1; 2004, ~Act", added "and", and after "high-wage jobs tax credit", 
ch, 4, § 3; 2006, ch. 25,'§ 1; 2007, ch. 164, § 1; 2016, ch. deleted "and Research ag ipl ep Small Business 
77, § 1; 2019, ch. 47, § 1; 2019, ch. 53, § 10; 2019, ch. 270, © . Tax Credit Act". 
§ 1; 2021 (1st S.S.), ch. 4, § 48. The 2007 amendment, effective June 15, 2007, ap- 
Cross references. — For administration of Income plied the Tax Administration Act to the film tax credit, 
Tax Act, see 7-2-22 NMSA 1978. New Mexico filmmaker tax credit, Affordable Housing Tax 
For rural job tax credit, see 7-2E-1.1. NMSA 1978. . Credit Act, high-wage jobs tax credit and Research and 
For administration and enforcement of Estate Tax Act, Development Small Business Tax Credit Act. 
see 7-7-10 NMSA 1978. The 2006 amendment, effective March 2, 2006, de- 
The 2021 (1st S.S.) amendment, effective June 29, leted Paragraph (22) of Subsection A, which provided for 
2021, added the Cannabis Tax Act to the list of taxes or a daily bed charge. 
tax acts to which the Tax Administration Act applies and The 2004 amendment, effective May 19, 2004, added 
governs; in Subsection A, added Paragraph A(24). — a new Paragraph (22) to Subsection A of this section. 
2019 Amendments, — Laws 2019, ch, 47, § 1, effective The 2001 amendment, effective July 1, 2001, in Sub- 
January 1, 2020, added the Insurance Premium Tax Act to section A, inserted the provisions contained in former 
the list of tax acts to which the Tax Administration Act ap- Paragraphs (16) and (17) as well as "Laboratory Partner- 
plies and governs; and in Subsection A, added Paragraph ship with Small Business Tax Credit Act and Technology 
A(22). Jobs Tax Credit Act" in present Paragraph (16), and re- 
Laws 2019, ch. 53, § 10, effective July 1, 2019, added the numbered the remaining paragraphs accordingly. 
Health Care Quality Surcharge Act to the list of tax acts The 2000 amendment, effective July 1, 2000, in Sub- 
to which the Tax Administration Act applies and governs; section A, inserted Paragraphs (3), (17), and (18), deleted 
and in Subsection A, added Paragraph A(22) [now A(23)]. Paragraph (20), which read "Filmmaker's Credit Act," and 
Laws 2019, ch. 270, §-1, effective July/1, 2019, added redesignated the remaining paragraphs accordingly; added 
the Oil and Gas Proceeds and Pass-Through Entity With- Subsections B(12) through (14);.in Subsection C, deleted 
holding Tax Act, the Interstate Telecommunications Gross Paragraph (2) concerning the Special Fuels Tax Act, and 
Receipts Tax Act and the: Leased Vehicle Gross Receipts redesignated the remaining paragraphs accordingly. 
Tax Act, and any municipal compensating tax or county . The 1997 amendment, effective June 20, 1997, in Sub- 
compensating tax, to the list of tax acts to which the Tax section A, deleted Paragraph (6) referring to the Banking 
Administration Act applies and governs; in Subsection A, and Financial Corporations Tax Act, and redesignated for- 
Paragraph A(3), deleted "Venture Capital Investment" mer Paragraphs (7) to (22) as Paragraphs (6) to (21); in 
and added "Oil.and Gas Proceeds and Pass-Through En- Subsection C, deleted "and" at the end of Paragraph (6) 
tity Withholding Tax", in Paragraph A(4), after "Compen- and added Paragraph (8), 
sating Tax Act", added "Interstate Telecommunications The 1996 amendment, effective July 1, 1996, added 
Gross Receipts Tax Act", and after "and", deleted "any = Paragraph A(12), redesignated former Paragraphs A(12) 
state gross receipts tax" and added "Leased Vehicle Gross to A(15) as Paragraphs A(13) to A(16), deleted former 
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Paragraph A(16) which read "Corporate Income Tax Act;", 
deleted former Paragraph C(4) which read "Controlled 
Substance Tax Act;", redesignated Paragraphs C(5) to C(8) 
as Paragraphs C(4) to C(7), and made a stylistic change in 
Subsection D. 

The 1994 amendment, effective July 1, 1994, in Sub- 
section A, deleted "and" at the end of Paragraph (20), 
added "and" at the end of Paragraph (21) and added Para- 
graph (22); and, in Subsection C, rewrote Paragraph (6), 
which read; "911 emergency surcharge, which surcharge 
shall be considered a tax for purposes of the Tax Adminis- 
tration Act; and", and added Paragraph (8), 

The 1998 amendment, effective July 1, 1998, in Sub- 
section A, substituted "local option" for "sales or" in Para- 
graph (7), rewrote Paragraph (8) which read "County Fire 
Protection Excise Tax Act", rewrote Paragraph (9) which 
read "any county local option gross receipts", and added 
paragraph (21); in Subsection B, inserted "surtaxes, ad- 
vanced payments" in the introductory paragraph and 
added Paragraph (11); in Subsection C, substituted "sur- 
charges, fees or acts" for "or tax acts" in the introduc- 
tory paragraph, substituted "fee" for "assessment" in two 
places in Paragraph (3), and added the language begin- 
ning “which surcharge shall" at the end of Paragraph (6); 
and made minor stylistic changes. 

The 1992 amendment, effective July 1, 1992, added "and 
any state gross receipts tax" at the end of Subsection A(3); 
added present Subsection A(11); redesignated former Sub- 
sections A(11) to A(18) as present Subsections A(12) to A(14); 
deleted former Subsection A(14), which read: "County and 
Municipal Gasoline Tax Act"; added "Uniform" at the begin- 
ning of Subsection C(5); and added Subsection C(7). ° 

The 1990 amendment, effective March 7, 1990, in 
Subsection A, added Paragraph (5), redesignated former 
Paragraphs (5) to (8) as present Paragraphs (6) to (9), and 
deleted former Paragraph (9) which read "Uniform Dispo- 
sition of Unclaimed Property Act"; in Subsection D, added 
Paragraph (10) and made related stylistic changes; and, 


7-1-2.1. Repealed. 
Repeals. — Laws 1986, ch. 20, § 186A repealed 7-1- 


2.1 NMSA 1978, as enacted by Laws 1985, ch. 65, § 2, 
relating to applicability of the Tax Administration Act 


7-1-2.2. Repealed. 
Repeals, — Laws 1987, ch. 169, §7 repealed 7-1-2.2 


NMSA 1978, as enacted by Laws 1985, ch. 65, § 53, relat- 
ing to applicability of the Tax Administration Act and 


7-1-3. Definitions. 


for creditors and state. 


ADMINISTRATION 7-1-3 


in Subsection C, added Paragraphs (5) and (6) and made 
related stylistic changes, 

The 1989 amendment, effective July 1, 1989, added 
Subsections C(8) and C(4). 


ANNOTATIONS 


Doctrine of vicarious or virtual exhaustion of 
remedies does not apply. — The Tax Administration 
Act providés the exclusive remedies for tax refunds and 
requires taxpayers to individually seek a refund. Each 
member of the class of taxpayers challenging the con- 
stitutionality of a tax must individually exhaust their 
administrative remedies and only after individual ex- 
haustion by each class member can the district court 
have jurisdiction over the class. The doctrine of vicari- 
ous or virtual exhaustion of remedies that allows a 
class action for’tax refunds to proceed when only a few 
members of the proposed class have exhausted their ad- 
ministrative remedies does not apply to proceedings un- 
der the Tax Administration Act. U.S. Xpress. Inc. v. N.M. 
Taxation & Revenue Dep’ t, 2006-NMSC-017, 139 N.M. 
589, 186 P.3d 999, rev'g 2005- NMCA-091, 188°N.M. 55, 
116 P.3d 846. 

Refund procedures of 7-1-26 NMSA 1978 are not ap- 
plicable to real property taxes. Lovelace Ctr: for Health Sci- 
ences v. Beach, 1980-NMCA-004, 93 N.M. 7938, 606 P.2d 203. 

This article governs priorities between assignee 
—_ In disposing of priorities 
between the assignee for the benefit of creditors and the 
State of New Mexico, a court is governed by the Tax Ad- 
ministration Act. Regents of N.M, College of Agric. & Me- 
chanic Arts v, Academy of Aviation, Inc., 1971-NMSC-087, 
83 N.M: 86, 488 P.2d 343. 

Law reviews. — For comment, "Ad Valorem Taxes - 
Omitted Property and Improvements -~ Assessments," see 
6 Nat. Resources J. 105 (1966). 


and legislative intent, effective July 1, 1986. For present 
comparable provisions relating to applicability, see 7-1-2 
NMSA 1978. 


legislative intent, effective July 1, 1987. For present com- 
parable provisions relating to applicability, see 7-1-2 NMSA 
1978. 


Unless the context clearly indicates a different meaning, the definitions of words and phrases 
as they are stated in this section are to be used, and whenever in the Tax Administration Act 
these words and phrases Bupa the singular includes the plural and the plural includes the 
singular, 

A. "automated sheen Maerats transaction" means an electronic credit or debit transmitted 
through an automated clearinghouse payable to the state treasurer and deposited with the fiscal 
agent of New Mexico; 

B. "business location" means the location where a taxpayer's gross receipts and deductions are 
required to be reported pursuant to Section 7-1-14 NMSA 1978; 

C. "department" means the taxation and revenue department, the secretary or any employee 
of the department exercising authority lawfully delegated to that employee by the secretary; 
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D. "electronic payment" means a payment made by automated clearinghouse deposit, any 
funds wire transfer system or a credit card, debit card or electronic cash transaction through the 
internet; 

E. "employee of the “Rares means any employee of the department, including the secre- 
tary, or any person acting as agent or authorized to represent or perform services for the depart- 
ment in any capacity with respect to any law made subject to administration and enforcement 
under the provisions of the Tax Administration Act; 

F. ."financial institution" means any state or federally chartered, federally insured depository 
institution; 

G. "hearing officer" means a person who has been designated by the chies hearing officer’ to 
serve as a hearing officer and who is: 

(1) the chief hearing officer; ' 
(2) an employee of the administrative hearings office; or © 
(3) -a contractor of the administrative hearings office; 

H. "Internal Revenue Code" means the Internal Revenue Code of 1986, as that code may be 
amended or its sections renumbered; 

I. "levy" means the lawful power, hereby invested in the secretary, to take sit possession or +8 
require the present or future surrender to the secretary or the secretary's delegate of any property 
or rights to property belonging to a delinquent taxpayer; a 

J. "local option gross receipts tax" means a tax authorized to be imposed by a county or munici- 
pality upon a taxpayer's gross receipts, as that term is defined in the Gross Receipts and Compen- 
sating Tax Act [Chapter 7, Article 9 NMSA 1978], and required to be collected by the Se igen 
at the same time and in the same manner as the gross receipts tax; 

K.° "managed audit" means a review and analysis conducted by a taxpayer under an agreement 
with the department to determine the taxpayer's compliance witha tax administered pursuant 'to 
the Tax Administration Act and the presentation of the results to the department for assessment 
of tax found to be due; 

L. "net receipts" means the total amount of money paid by taxpayers to the department i ina 
month pursuant to a tax or tax act ea, any refunds disbursed in that month with respect to that 
tax or tax act; 

M. “overpayment" means an amount paid, pursuant to any law subject to administration and 
enforcement under the. provisions of the Tax Administration Act, by a person to the department or 
withheld from the person in excess of tax due from the person to the state at the time of the pay- 
ment or at the time the amount withheld i is credited against tax due; 

N. ‘paid includes the term "paid over’; 

O. "pay" includes the term "pay over"; 

as Payment’ includes the term ' Ay INett over"; : 

Q. "person" means any individual, estate, baat receiver, cooperative association, club, corpo- 
ration, company, firm, partnership, limited liability company, limited liability partnership, joint 
venture, syndicate, other association or gas, water or electric utility owned or operated by a county 
or municipality; "person" also means, to the extent permitted by law, a federal, state or other gov- 
ernmental unit or subdivision, or an agency, department or instrumentality thereof; and "person", 
as used in Sections 7-1-72 through 7-1-74 NMSA 1978, also includes an officer or employee of a 
corporation, a member or employee of a partnership or any individual who, as such, is under a 
duty to perform any act in respect.of which a violation occurs; 

R. "Property" means property or rights to property; 

S. "property or rights to property" means any tangible property, real or Peraonels or any intan- 
gible property of a taxpayer; 

T. "return" means any tax or information return, application or form, declaration of esti- 
mated tax or claim for refund, including any amendments or supplements to the return, re- 
quired or permitted. pursuant to a law subject .to administration and enforcement pursuant’ to 
the Tax Administration Act and filed with the secretary or the secretary delegate by or on 
behalf of any person; 
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U. "return information" means a taxpayer's name, address, government-issued identification 
number and other identifying information; any information contained in or derived from a tax- 
payer's return; any information with respect to any actual or possible administrative or legal ac- 
tion by an employee of the department concerning a taxpayer's return, such as audits, managed 
audits, denial of credits or refunds, assessments of tax, penalty or interest, protests of assess- 
ments or denial of refunds or credits, levies or liens; or any other information with respect to a 
taxpayer's return or tax liability that was not obtained from public sources or that was created 
by an employee of the department; but "return information" does not include statistical data or 
other information that cannot be associated with or directly or indirectly identify a particular 
taxpayer; 

V. "secretary" means the secretary of taxation and revenue and, except for purposes of Subsec- 
tion B of Section 7-1-4 NMSA 1978, also includes the deputy secretary or a division director or 
deputy division director delegated by the secretary; 

W. "secretary or the secretary's delegate” means the secretary or any employee of the depart- 
ment exercising authority lawfully delegated to that employee by the secretary; 

_X.. "security" means money, property or rights to property or a surety bond; 

Y. "state" means any state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico and any territory or. possession of the United States; _ 

Z. "tax" means the total amount of each tax imposed and required to be paid, withheld and 
paid or collected and paid under provision of any law made subject to administration and en- 
forcement according to the provisions of the Tax Administration Act, including the amount of 
any interest or civil penalty relating thereto; "tax" also means any amount of. any abatement 
of tax made or any credit, rebate or refund paid or credited by the department under any law 
subject to administration and enforcement under the provisions of the Tax Administration Act 
to any person Boa ipaty to law, including the amount of any interest or civil penalty relating 
thereto; 

AA. "tax return preparer" means a person who prepares for others for compensation or who 
employs one or more persons to prepare for others for compensation any return of income tax; a 
substantial portion of any return of income tax, any claim for refund with respect to income tax 
or a substantial portion of any claim for refund with respect to income tax; provided that a PSFSgh 
shall not be a "tax return preparer" merely because such person: 

(1) furnishes typing, reproducing or other mechanical assistance; 

(2) is an employee who prepares an income tax return or claim for refund with respect to 
an income tax return of the employer, or of an officer or Spe be of the employer, by whom the 
person is regularly and continuously employed; or 

(83) prepares as a trustee or other fiduciary an income tax return or claim for refund with 
respect to income tax for any person; and 

BB. . "taxpayer" means.a person liable for payniet of any ey a person responsible for with- 
holding and payment or for collection and payment of any tax; a person to whom an assess- 
ment has been made, if the assessment remains unabated or:the amount thereof has not been 
paid; or a person who entered into a special agreement pursuant to Section 7-1-21.1 NMSA 
1978 to assume the liability of gross receipts tax or governmental gross receipts tax of another 
person and the special agreement was Sua by the por eeny pursuant to the Tax Admin- 
istration Act. 


History: 1953 Comp., § 72-13-15, enacted by Laws can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 
1965, ch. 248, § 3; 1977, ch. 249, § 41; 1979, ch. 144, § 3; «, 2019, ch. 274, § 10, as the last act signed by the governor, 
1982, ch, 18, § 2; 1985, ch. 65, § 3; 1986, ch. 20, § 3; 1987, is set out above and incorporates both amendments, The 
ch. 169, § 1; 1992, ch, 55, § 2; 1993, ch. 5, § 2; 1994, ch. amendments enacted by Laws 2019, ch. 270, § 2 and Laws 
51, § 2; 1997, ch. 67, § 1; 2000, ch, 28, § 2; 2001, ch. 16, 2019, ch. 274, § 10 are described below. To view the ses- 
§ 2; 2001, ch. 56, § 2; 2003, ch. 398, § 4; 2009, ch. 243, , sion laws in their entirety, see the 2019 session laws on 
§ 1; 2013, ch, 87, § 2; 2015, ch. 73, § 10; 2017, ch. 63, § 4; NMOneSource,com. 

2019, th: 270, § 2; 2019, ch. 274, § 10. The nature of the difference between the amendments 

Biv ceterencex — For the federal Internal Revenue is that Laws 2019, ch. 270, § 2, defined "business location", 
Code, see-26 U.S.C.§letseq.  . and revised the definition of "local option. gross receipts 

2019 Multiple Amendments. — Laws 2019, ch. 270, tax", as used in the Tax Administration Act, and Laws 
§ 2 and Laws 2019, ch. 274, § 10, both effective July 1, 2019, ch. 274, § 10, revised the definition of "local option 
2019, enacted different amendments to this section that gross receipts tax" as used in the Tax Administration Act. 
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Laws 2019, ch. 274, § 10, effective July 1, 2019, revised 
the definition of "local option gross receipts tax" as used 
in the Tax Administration Act; and deleted "local option 
gross receipts tax' includes the taxes imposed pursuant 
to the Municipal Local Option Gross Receipts Taxes Act, 
Supplemental Municipal Gross Receipts Tax Act, County 
Local Option Gross Receipts Taxes Act, Local Hospital 
Gross Receipts Tax Act and County Correctional Facil- 
ity Gross Receipts Tax Act and such other acts as may be 
enacted authorizing counties or municipalities to impose 
taxes on gross receipts, which taxes are to be collected by 
the department in the same time and in the same manner 
as it collects the gross receipts tax". 


Laws 2019, ch. 270, § 2, effective July 1, 2019, defined. 


"business location", and revised the definition of "local op- 
tion gross receipts tax", as used in the Tax Administration 
Act; added a new Subsection B and redesignated former 
Subsections B through AA as Subsections C through BB, 
respectively; and in Subsection J, deleted "local option 
gross receipts tax’ includes the taxes imposed pursuant 
to the Municipal Local Option Gross Receipts Taxes Act, 
Supplemental Municipal Gross Receipts Tax Act, County 
Local Option Gross Receipts Taxes Act, Local Hospital 
Gross Receipts Tax Act and County Correctional Facil- 
ity Gross Receipts Tax Act and such other acts as may be 
enacted authorizing counties or municipalities to impose 
taxes on gross receipts, which taxes are to be collected by 
the department in the same time and in the same manner 
as it collects the gross receipts tax". 

The 2017 amendment, effective June 16, 2017, clari- 
fied certain definitions of terms used in the Tax Adminis- 
tration Act; in Subsection I, after "Local Hospital Gross 
Receipts Tax Act", added "and"; in Subsection §, after "in- 
formation return", added "application or form"; in Subsec- 
tion Y, after the first occurrence of "Tax Administration 
Act", deleted "and, unless the context otherwise requires, 
includes" and added "including", and after “any person 
contrary to law", deleted "and includes, unless the context 
requires otherwise" and added "including"; and in Subsec- 
tion AA, after "special agreement", added "pursuant to 
Section 7-1-21.1 NMSA 1978", 

The 2015 amendment, effective July 1, 2015, amended 
the definitions of the Tax Administration Act to include 
"hearing officer"; added Subsection F and redesignated 


TAXATION 


7-1-4 


gross receipts or governmental gross receipts received in 
tax periods beginning on or after May 1, 2013. 

The 2009 amendment, effective July 1, 2009, added 
Subsections R and S. 

The 2008 amendment, effective July 1, 2003, substi- 
tuted "a tax administered pursuant to the Tax Adminis- 
tration Act" for "the Gross Receipts and Compensating 
Tax Act and local option gross receipts taxes” near the 
middle of Subsection I. 

The 2001 amendment, effective July 1, 2001, deleted 
former, Subsections C, D and E, which contained the defi- 
nitions of "division", "director" and "director or his del- 
egate" respectively; added Subsection I, and renumbered 
the remaining subsections accordingly. 

The 2000 amendment, effective July 1, 2000, added 


’ Subsections A, F, and H and redesignated the remaining 


subsections accordingly and deleted "Special Municipal 
Gross Receipts Tax Act" following "Supplemental Munici- 
pal Gross Receipts Tax Act" in present Subsection K. 

The 1997 amendment, effective July 1, 1997, made 
minor stylistic changes to Subsection A and Subsection 
R, deleted "Paragraphs (1) and (2) of Subsection B of Sec- 
tion 7-1-5" preceding "and Subsection EK" in Subsection Q, 


~ and inserted "abatement of tax made or any" preceding 


"credit, rebate or refund" in Subsection U. 

The 1994 amendment, effective July 1, 1994, inserted 
Subsection F, redesignated former Subsections F to V as 
Subsections G to W and substituted the present list of tax 
acts in Subsection H for the former list. 

The 1993 amendment, effective July 1,.1993, inserted 
"limited liability partnership" and "limited liability com- 
pany" near the beginning of Subsection M. 

The 1992 amendment, effective July 1, 1992, added 
Subsection G and redesignated former Subsections G 
through U as Subsections H through V. 


ANNOTATIONS 


United States as "taxpayer". — Since the contracts re- 


quire the United States to’ pay all costs under the contracts 


the succeeding subsections, through Subsection X, accord- ~~ 


ingly; in Subsection U, after "NMSA 1978", deleted "and 
Subsection E of Section 7-1-24 NMSA 1978" deleted for- 
mer Subsection Y; and added Subsection AA. ’ 

The 2013 amendment, effective April 1, 2013, broad- 
ened the definition of "taxpayer! to include persons who 
assume the gross receipts tax liability of another person; 
and in Subsection Y, after "the amount thereof has not 
been paid", added the remainder of the sentence. 

Applicability. — Laws 2013, ch. 87, §.3 provided that 
the provisions of Laws 2013, ch. 87, §§ 1 and 2 apply to 


including taxes, this is sufficient to recognize the United 
States as a "taxpayer" under this section and allow it to be 
a party in tax disputes with the department. United States 
v. New Mexico, 455 F, Supp. 993 (D.N.M. 1978), rev'd in part 
on other grounds, 624 F.2d 111 (10th Cir. 1980), aff'd, 455 
US. 720, 102 S: Ct. 1373, 71 L: Ed. 2d 580 (1982). 

Right of United States to participate as party in 
certain cases, — In cases involving a challenge to state 
taxes as violating the federal government's sovereign and 
constitutional rights, the United States must be permit- 
ted to participate as a party. United States v. New Mexico, 
455 F. Supp, 993 (D.N.M. 1978), rev'd in part on. other 
grounds, 624 F.2d 111 (10th Cir. 1980), aff'd,.455 US. 720, 
102 S. Ct. 1878, 71 L. Ed. 2d 580 (1982). 


7-1-4. Investigative authority and powers. 


A. For the purpose of establishing or determining the extent of the liability of any person for 
any tax, for the purpose of collecting any tax, for the purpose of enforcing any statute adminis- 
tered under the provisions of the Tax Administration Act or for the purpose of investigating pos- 
sible criminal violations of the revenue laws of this state, including fraud or other crimes that 
may affect the taxes due to the state, the secretary or the secretary's delegate is authorized to 
examine equipment and to examine and require the production of any pertinent records, books, 
information or evidence, to require the presence of any person and to require that person to tes- 
tify under oath concerning the subject matter of the inquiry and to make a permanent record of 


the proceedings. 
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B. As a means for accomplishing the matters referred to in Subsection A of this section, the 
secretary is hereby invested with the power to issue subpoenas and summonses. In no case shall a 
subpoena or summons be made returnable less than ten days from the date of service. 

C. Any subpoena or summons issued by the secretary shall state with reasonable certainty the 
nature of the evidence required to be produced, the time and place of the hearing, the nature of the 
inquiry or investigation and the consequences of failure to obey the subpoena or summons; shall 
bear the seal of the department; and shall be attested by the secretary. 

D. After service of a subpoena or summons upon the person, if any person neglects or refuses 
to appear in response to the summons or neglects or refuses to. produce records or other evidence 
or to allow the inspection of equipment in response to the subpoena or neglects or refuses to give 
testimony as required, the department may invoke the aid of the court in the enforcement of the 
subpoena or summons. In appropriate cases, the court shall issue its order requiring the person to 
appear and testify or produce books or records and may, upon failure of the person to comply with 
the order, punish the person for contempt. 

EK. Ifa person, the extent of whose tax liability is being established, or that person's agent, 
nominee or other person acting under the direction or control of that person, files an action with 
the court to quash a subpoena or summons issued by that court pursuant to this section, the run- 
ning of the period of limitations pursuant to Sections 7-1-18 and 7-1-19 NMSA 1978 or Section 30- 
1-8 NMSA 1978 with respect to the tax liability under investigation shall be suspended for the 
period during which a proceeding and related appeals regarding the enforcement of the subpoena 
or summons is pending. 


History: 1953 Comp., § 72-13-22, enacted by Laws 
1965, ch. 248, § 10; 1971, ch. 276, § 4; 1979, ch. 144, § 4; 
1986, ch. 20, § 4. 2005, ch. 108, § 1. 

The 2005 amendment, effective June 17, 2005, in 
Subsection A, added the authority to investigate possible 
criminal violation of state revenue laws, including fraud 
and other crimes that may affect the taxes due the state; 
and added Subsection E to provide that if a person, whose 
tax liability has been determined, files an action to quash 
a subpoena or summons, the statute of limitations is 
tolled during the time the action or any appeal is pending. 


ANNOTATIONS 


Secretary's authority to examine and reconstruct 
records. — This section not only gives the commissioner 
(now secretary) authority to examine pertinent books and 


records for the purpose of verification but also authority to 
reconstruct records when they are destroyed. Torridge Corp. 
v. Comm 'r of Revenue, 1972-NMCA-171, 84 N.M, 610, 506 
P.2d 854, cert. denied, 84 N.M. 592, 506 P.2d 336 (1973). 
Scope of examination. — The New Mexico taxation 
and revenue, department has the authority to examine 
records, including looking beyond what was simply re- 
ported on the taxpayers federal tax forms, in order to 
determine the extent of taxpayer's liability to pay state 
income tax, Holt v. N.M. Dep't of Taxation & Revenue, 
2002-NMSC-034, 133 N.M. 11, 59 P.3d 491. 


~ Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 


Jur. 2d State and Local Taxation §§ 109, 110, 601. 

Constitutionality of statutory provisions for examina- 
tion of records, books or documents for taxation purposes, 
103 A.L.R. 522. 


7-1-4.1. New Mexico taxpayer bill of rights created; purpose. 


The "New Mexico Taxpayer Bill of Rights" is created. It is the purpose of the New Mexico Tax- 


payer Bill of Rights to: 


A. ensure that the rights: of New Mexico taxpayers are adequately safeguarded and protected 
during the assessment, collection and enforcement of any tax.administered by the department 


pursuant to the Tax Administration Act; 


B. ensure that the taxpayer is treated with dignity and respect; and 
C. provide brief but comprehensive statements that explain in simple, nontechnical terms the 
rights of taxpayers as set forth in Section 7-1-4.2 NMSA 1978. 


- History: Laws 2003, ch. 398, § 1; 2017, ch. 63, § 5. 


The 2017 amendment, effective June 16, 2017, in 
Subsection C, after "Section", deleted "2 of this 2003 act", 
added "7-1-4.2 NMSA 1978". 


7-1-4.2. New Mexico taxpayer bill of rights. 


The rights afforded New Mexico taxpayers during the assessment, collection and enforcement of 
any tax administered by the department as set forth in the Tax Administration Act include: 
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A, the right to available public information and prompt and courteous tax assistance; 

B. the right to be represented or advised by counsel or other Qualified representatives at any 
time in administrative interactions with the department in accordance with the provisions of Sec- 
tion 7-1-24 NMSA 1978 or the administrative hearings office in accordance with the provisions of 
the Administrative Hearings Office Act [7-1B-1 through 7-1B-9 NMSA 1978]; 

C. the right to have audits, inspections of records and meetings conducted at a reasonable time 
and place in accordance with the provisions of Section '7-1-11 NMSA 1978; 

D. the right to have the department conductits audits in a timely and expeditious manner and 
be entitled tothe tolling of interest as provided in the Tax Administration Act; 

E. the right to obtain nontechnical information that explains the procedures, remedies and 
rights available during audit, protest, appeals and collection proceedings pursuant to the Tax Ad- 
ministration Act; 

F. the right to be provided with an explanation of the results of and the basis for indies assess- 
ments or denials of refunds that identify any amount of tax, interest or penalty due; 

G.. the right to seek review, through formal or informal proceedings, of any findings or adverse 
decisions relating to determinations during audit or protest procedures in accordance with the 
provisions of Section 7-1-24 NMSA 1978 and the Administrative Hearings Office Act; 

H. the right to have the taxpayer's tax information kept confidential unless otherwise Boeatied 
by law, in accordance with Sections 7-1-8 through 7-1-8.11 NMSA 1978; 

I. the right to abatement of an assessment of taxes determined to have been incorrectly, erro- 
neously or illegally made, as provided in Section 7-1-28 NMSA 1978 and the right to:seek a com- 
promise of an asserted tax liability by obtaining a written determination of liability or nonliability 
when the secretary in good faith is in doubt of the liability as provided in Section 7-1-20 NMSA 
1978; 

J. upon receipt of a tax assessment, the right to be informed clearly that if the assessment i is 
not paid, secured, protested or otherwise provided for in accordance with the provisions of Sec- 
tion 7-1-16 NMSA 1978, the taxpayer will be a delinquent taxpayer and, upon’ notice of delin- 
quency, the right to timely notice of any collection actions that will require sale or seizure of the 
taxpayer's property in accordance with the provisions of the Tax Administration Act; and 

K. the right to procedures for payment of tax obligations by installment payment agreements, 
in. accordance with Section 7-1-21 NMSA 1978. 


History: Laws 2003, eh: 398, § 2; 2015, ch. 78, § 11; be deemed to be references to the administrative hearings 
2017, ch. 63, § 6. office or a hearing officer of the office, 

The 2017 amendment, effective June 16, 2017, in Sub- D... Rules of the taxation and revenue department per- 
section H, after "in accordance with", changed "Section" taining to hearing officers and the conduct of hearings 
to "Sections", and after "7-1-8", added "through 7-1-8.11", pursuant to actions related to Chapter 7 or 66 NMSA 

The 2015 amendment, effective July 1, 2015, amended 1978 shall be deemed to be the rules of the administrative 
the Tax Administration Act to provide for hearings pursu- hearings office until amended or repealed by the office. 
ant to the Administrative Hearings Office Act; in Subsec- 
tion B, after "NMSA.1978", added "or the administrative?) | ANNOTATIONS 


hearings office in accordance with the provisions of the 
Administrative Hearings Office Act"; and in Subsection G, 
after "in accordance with", added "the provisions of", and 
after."NMSA 1978", added "and the Administrative Hear- 


Gross receipts tax returns are privileged. — Where 
-plaintiff sued defendants for employment discrimination; 
plaintiff's spouse, who was not a party to the action, main- 
tained a private law practice; plaintiff alleged that upon 


ings Office Act", filin mane’ ; : ; 
g the complaint, defendants retaliated against plain- 
fokade Ut provisions, — 1958 2019. an-h(e, § 36 . > -tiff by, asserting irregularities with regard to the gross 


receipts tax records and returns of the spouse's private 
law practice; defendants asked the district court to issue 
subpoenas-duces tecum to the spouse and to defendant 
taxation and revenue department for the spouse's gross 
receipts.tax records and returns; and plaintiff's marital 
relationship to the spouse did not make plaintiff liable for 
payment of the gross receipts tax of the spouse's private 
law practice; the gross receipts tax records and returns 
sought by the subpoenas issued to the spouse and to de- 


A. On July 1, 2015, all personnel, functions, appro- 
priations, money, records, furniture, equipment and other 
property of, or attributable to, the hearings bureau of the 
office of the secretary of taxation and revenue shall be 
transferred to the administrative hearings office. 

B, On July +1, 2015, all contractual obligations of the 
hearings bureau of the office of the secretary of taxation 
and revenue shall be binding on the administrative hear- 


ings office. fendant taxation and revenue department were confiden- 
C. On July 1, 2016, all references in statute to the ; tial under Sections 7-1-4. and 7-18 NMSA 1978 and 
hearings bureau of the office of the secretary of taxation privileged under Rule 11-502 NMRA. Breen v. N.M. Taxa- 


and revenue or hearing officers of the taxation and rey- ; n = 
enue department in Chapters 7 and 66 NMSA 1978 shall ©” Bond Hepenua went waht NMSA LORE R8 Reger 378: 
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ADMINISTRATION 7-1-6 


7-1-4.3. New Mexico taxpayer bill of rights; notice to the public. 


The department shall develop a publication that states the rights of taxpayers in simple, non- 
technical terms and shall disseminate the publication to taxpayers, at a minimum, with tax forms 


periodically issued by the department. 


History: Laws 2003, ch. 398, § 3; 2021, ch. 65, § 1. 

The 2021 amendment, effective July 1, 2021, removed 
a reference to the combined reporting system, and re- 
quired the taxation and revenue department to dissemi- 
nate its publication of the taxpayer bill of rights along 


with tax forms periodically issued by the department; and 
after "at a minimum, with", deleted "the annual income 
and semiannual combined reporting system", and after 
"tax forms", added "periodically issued by the depart- 
ment", gi 


7-1-4.4. Notice of potential eligibility required. 


The department shall include a notice with an income tax refund or other notice sent to a tax- 
payer whose income is within one hundred thirty percent of federal poverty guidelines as defined 
by the United States census bureau that the taxpayer may be eligible for food stamps. Included in 
the notice shall be general information about food stamps, such as where to apply for food stamps, 
based on information received by the department from the human services department by Janu- 


ary 30 of each calendar year. 


History: Laws 2005, ch. 188, § 1. 
Effective dates. — Laws 2005, ch. 138 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


7-1-5. Repealed. 


Repeals. — Laws 1995, ch. 31, §7 repealed 7-1-5 
NMSA 1978, as enacted by Laws 1965, ch. 248, § 11, re- 
lating to administrative regulations, rulings, instructions 


IV, § 23, was effective June 17, 2005,.90 days after ad- 
journment of the legislature. ’ 

Cross references. — For notice by mail pursuant to 
taxpayers, see 7-1-9 NMSA 1978. 


For provisions of the former section, see the 1994 NMSA 
1978 on NMOneSource.com. For present oe aoa as pro- 
visions, see 9-11-6.2 NMSA 1978. 


and orders issued by the secretary, effective July 1, 1995. 


7-1-6. Receipts; disbursements; funds created. 


A. All money received by the department with respect to laws administered pursuant to the 
provisions of the Tax Administration Act shall be deposited with the state treasurer before the 
close of the next succeeding business day after receipt of the money, except that money received 
with respect to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] and the Corporate Income 
and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] during the period starting with the 
fifth day prior to the due date for payment of the taxes for the year and ending on the tenth day 
following that due date shall:be deposited before the close of the tenth business day after receipt 
of the money. 

B. Money received or disbursed by the department shall be accounted for by the department as 
required by law or rule of the secretary of finance and administration. 

C. Disbursements for tax credits, tax rebates, refunds, the payment of interest, the payment of 
fees charged by attorneys or collection agencies for collection of accounts as agent for the depart- 
ment, attorney fees and costs awarded by a court or hearing officer, as the result of oil and gas 
litigation, the payment of credit card service charges on payments of taxes by use of credit cards, 
distributions and transfers shall be made by the department of finance and administration upon 
request and certification of their appropriateness by the secretary or the secretary's delegate. 

D. There are hereby created in the state treasury the "tax administration suspense fund", the 
"extraction taxes suspense fund" and the "workers' compensation collections suspense fund" for 
the purpose of making the disbursements authorized by the Tax Administration Act. 

E. All revenues collected or received by the department pursuant to the provisions of the taxes 
and tax acts set forth in Subsection A of Section 7-1-2 NMSA 1978 shall be credited to the tax 
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administration suspense fund and are appropriated for the purpose of making the disbursements 
authorized in this section or otherwise authorized or renusred by law to be made from the tax ad- 
ministration suspense fund. 

F. All revenues collected or received by the department pursuant to the taxes or tax ates set forth 
in Subsection B of Section 7-1-2 NMSA 1978 shall be credited to the extraction taxes suspense fund 
and are appropriated for the purpose of making the disbursements authorized in this section or oth- 
erwise authorized or required by law to be made from the extraction taxes suspense fund. 

G. All revenues collected or received by the department pursuant to the taxes or tax acts set 
forth in Subsection C of Section 7-1-2 NMSA 1978. may be credited to the tax administration 
suspense fund, unless otherwise directed by law to be credited to another fund or agency, and are 
appropriated for the purpose of making pashirgenients authorized in this section or otherwise au- 
thorized or required by law. 

H. All revenues collected or received by the Aevarithent pursuant to the provisions of Sec- 
tion 52-5-19 NMSA 1978 shall be credited to the workers' compensation collections suspense fund 
and are appropriated for the purpose of making the disbursements authorized in this section or 
otherwise authorized. or required by law to be made from the workers' compensation collections 
suspense fund, | 

I. Disbursements to cover expenditures of the department shall be made only upon approval. of 
the secretary or the secretary's delegate. 

J. Miscellaneous receipts from charges made by the department to defray expenses ciwrsiaat 
to the provisions of Section 9-11-6. it NMRA 1978 arid similar charges are ca hcageersrs to the de- 
partment for its use. 

“K. From the tax administration suspense fund, ‘hiss may be aigburaga each month amounts 
approved by the secretary or the secretary's delegate necessary to maintain a fund hereby created 
and to be known as the "income tax suspense fund". The income tax suspense am shall be used 
for the payment of income tax refunds. t 


History: Laws 1965, ch. 248, § 12; 1953 Comp., § 72- the payment of tax refunds, tax rebates and tax credits 
13-24; Laws 1966, ch. 58, § 1; 1969, ch. 147, § 1; 1970, to low-income families with dependent children otherwise 
ch. 57, § 1; 1975, ch. 2638, § 8; 1977, ch. 247, § 182; 1977, authorized by state and federal law", and after "disburse- 
ch. 315, § 2; reenacted by Laws 1978, ch. 55, § 1; 1979, ments authorized", deleted "under" and added "in"; in 
ch, 144, § 6; 1979, ch. 284, § 4; 1981, ch. 37, § 7; 1981, Subsections F and G, after "tax acts", deleted "adminis- 
ch, 215, § 3; 1982, ch. 18, § 4; 1988, ch. 211, § 5; 1985, . tered under" and added set forth in", and after ‘disburse, : 
ch. 65, § 5; 1986, ch. 20, § 6; 1988, ch. 72, § 1; 1989, ch. ments authorized", deleted "under" and added "in"; and’in 
325, § 2; 1990, ch. 86, § 2; 1992, ch. 55, § 3; 2001, ch. 230, Subsection H, after et hh adie authorized’, deleted 
§ 1; 2009, ch. 242, § 132017, ch. 68, § 7; 2021,:ch. 65, § 2; "under" and added "i . 

The 2021 amendment, effective July 1, 2021, provided The 2001 ninanian Bate effective en 15, 2001, in- 
the taxation and revenue department the same grace pe- serted "attorney fees and costs awarded by a court or 
riod for timely deposit of corporate income tax revenue hearing officer, as the result of oil and gas litigation" in 
during peak filing season that the department currently’ Subsection C; deleted "other than amounts required to be 
has for personal income tax, and removed an outdated, credited to the oil and gas. protested payments suspense 
provision related to federal funds from the temporary as- fund" following "NMSA 1978" in Subsection E; and “up: 
sistance to needy families program; in Subsection A, af- ’ dated the internal reference in Subsection I. 
ter "except that", deleted "for 1989 and every subsequent The 1992 amendment, effective July 1,:1992, inserted 
year", after "Income Tax Act", added "and the Corporate "the payment of fees charged by attorneys or collection 
Income and Franchise Tax Act", and after "payment of", agencies for collection of accounts as agent for the depart- 
deleted "income tax" ‘and added "the taxes"; and in Sub- ment, the payment of credit card service charges on pay- 
section E, deleted "and, through June 30,'2009,; federal: ments of taxes by use of credit cards" in the first sentence 
funds from the temporary assistance for needy families , of Subsection C, 
program pursuant to an agreement that the department The 1990 amendment, effective July 1, 1990, deleted 
and the human services department may enter into for “other than the Uniform Disposition of Unclaimed Prop- 
the payment of tax refunds, tax rebates and tax-credits erty Act" following "Section 7-1-2,»NMSA 1978", added 
to low-income families with dependent children otherwise Subsection F, redesignated former Subsections F to. I as 
authorized by state and federal law". Subsections G to J and, in Subsection I, substituted "Sec- 

The 2017 amendment, effective June 16, 2017, in Sub- tion 7-1-5 NMSA 1978" for "Sections 7-1-5" and 7- i 25 
section J, after "Section", changed "9-11-6.2" to "9-11-6.1"." NMSA 1978"): 

The 2009, amendment, effective April:7, 2009, in Sub- The 1989 amendment, effective cote 16, 1989, in 
section A, after "laws administered", deleted "under" and . Subsection A, added all of the language beginning ' ‘ex- 
added "pursuant to"; in Subsection E, after "tax acts", de- cept that,"; in Subsection C, inserted*"and the ‘workers' 
leted "administered under" and added "set forth in", after compensation collections suspense fund"; in Subsections 
"NMSA 1978", added "and, through June 30, 2009, federal D and E, deleted "of the Tax Administration Act" follow- 
funds from the temporary assistance for needy families ing "Section 7-1-2 NMSA 1978"; added Subsection F; and 
program pursuant to an agreement that the department redesignated former Subsections F through H as Subsec- 
and the human services department may enter into for tions G through I. 
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7-1-6.1 


ANNOTATIONS 


Law reviews — For article, "Taxation of leetaieity 
Generation: The Economic Efficiency and Equity Bases 


ADMINISTRATION 


7-1-6.4 


for Regionalism Within the Federal System," see 20 Nat. 
Resources J, 877 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. eI Ae — 85 
C.JS. bo ait 88 eae to 1664. : 


7-1-6.1. Identification of money in tax administration suspense fund; 
distribution. 


After the, necessary disbursements have been made from the tax administration suspense fund, 
the money remaining, except for remittances received within the previous sixty days that are 
unidentified as to source or disposition, i in the.suspense fund as of the last day of the month shall 
be identified by tax source and distributed or transferred in accordance with the applicable provi- 
sions of the Tax Administration Act. After the necessary distributions and transfers, any balance 


shall be distributed to the general fund. 


History: 1978 Comp., § 71 6. 1, enacted by Laws 1983, 
ch, 211, § 6; 1985, ch. 154, § 1; 1986, ch, 20, § 7; 1990, ch. 
6, § 19; 1990, ch. 86, § 3; 2007 (1st S.S.), ch, 2, § 9. 

Repeals. — Laws 2007 (1st S.S.), ch. 2, §11 repealed 
Laws 1990, ch. 6, § 19, effective June 28, 2007. 

Cross references. — For the tax administration sus- 
pense fund, see 7-1-6 NMSA 1978. 

For the general fund, see 6-4-2 NMSA 1978. 


The 2007 amendment, effective June 28, 2007, elimi- 
nated the list of sections of the Tax Administration Act 
that govern distributions. 

The 1990 amendment, effective July oe 1990, substi- — 
tuted "Sections 7-1-6.2 through 7-1-6,19, 7-1-6.24 through ~ 
7-1-6,26 and 7-1-6.28 through 7-1-6.40 NMSA 1978" for 
"Sections 7-1-6.2 through 7-1-6.18 NMSA 1978" at the end 
of the first sentence. 


7-1-6.2. Distribution; small cities assistance fund. 


A distribution pursuant to Section 7-1-6.1. NMSA 1978 shall be made to the small cities assistance 
fund in an amount equal to fifteen percent of the net receipts attributable to the compensating tax. 


History: 1978 Comp., § 7-1-6.2, enacted by Laws 
1983, ch. 211, § 7; 1984, ch. 25, § 2; 1988, ch. 129, § 2; 
2012, ch. 5, § 3. 

Cross referenced — For distnbutiond from small cit- 
ies assistance fund, see 8-87A-3 NMSA 1978. 

The 2012 amendment, effective January 1, 2018, in- 
creased the percentage of net receipts attributable to the 


7-1-6.3. Repealed. 


Repeals. — Laws 1993, ch. 65, § 23, repealed 7-1-6.3 


NMSA 1978, as enacted by Laws 1983, ch. 214, §5, re- - 


lating to distributions to the community alcoholism 


compensating tax and after "in an amount equal to", de- 
leted "ten" and added "fifteen". 

Applicability. — Laws 2012, ch. 5, $7 Te aded that 
the distribution pursuant to Laws 2012, ch. 5, § 3,.applies 
to receipts from compensating taxes that are attributable 
to. sales on or after January 1, 2013; 


treatment and detoxification fund, effective July u 1993. 
For provisions of former section, see the 1992 NMSA 1978 


on NMOneSource.com. 


Tals 6. 4. Distribution; municipality from gross receipts tax. 


A. Except as bebiabds in Subsection B of this section, a distribution pursuant to Section 7-1-6.1 
NMSA 1978 shall be made to each municipality in an amount, subject to any increase or decrease 
made pursuant to Section 7-1-6.15 NMSA 1978, equal to the product of the quotient of one and two 
hundred twenty-five thousandths percent divided by the tax rate imposed by Section 7-9-4 NMSA 
1978 multiplied by the net receipts, except net receipts attributable to a nonprofit hospital licensed by 
the department of health, for the month attributable to the gross receipts tax from business locations: 

(1) within that municipality;. :, ) 

(2). on land owned by the state, commonly known as the "state fairgrounds", within the 
exterior boundaries of that municipality; 

(3) outside the boundaries of any municipality on land owned by that municipality: and 

(4) on an Indian reservation or pueblo grant in an area that is contiguous to that munici- 
pality and in which the municipality performs services pursuant to a contract between the munici- 
pality and the Indian tribe or Indian pueblo if: 
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(a) the contract describes an area in which the municipality is required to perform 
services and requires the municipality to perform services that are substantially the same as, the 
services the municipality performs for itself; and 

(b) the governing body of the municipality has submitted a copy of the contract to the 
secretary. 

B. If the reduction made by Laws 1991, Chapter 9, Section 9 to the distribution under this 
section impairs the ability of a municipality to meet its principal or interest payment obligations 
for revenue bonds outstanding prior to July 1, 1991 that are secured by the pledge of all or part 
of the municipality's revenue from the distribution made under this section, then the amount 
distributed pursuant, to this section to that municipality shall be increased by an amount suf- 
ficient to meet any required payment, provided that the distribution amount does not exceed 
the amount that would have been due that municipality under this section as it was in effect on 
June 30, 1992. 

C. A distribution pursuant to this section may be adjusted for a distribution made to a tax 
increment development district with respect to a portion of a gross receipts tax increment dedi- 
cated by a municipality pursuant to the Tax Increment for Development Act (Chapter 5, Article 15 
NMSA 1978]. 

D. As used in this section, "nonprofit hospital" means a hospital that has been seduitat exemp- 
tion from federal income tax by the United States commissioner of internal revenue as an organi- 
zation described in Section 501(c)(3) of the Internal Revenue Code. 


History: 1978 Comp., § 7-1-6.4, enacted by Laws The 1992 amendment, effective August 1, 1992, added 
1988, ch. 211, § 9; 1991, ch. 9, § 9; 1992, ch. 42, § 1; the Subsection A designation at the beginning of the for- 
2006, ch. 75, § 30; 2019, ch. 270,§ 3. merly undesignated introductory paragraph and added 

Compiler's note. — Laws 1991, ch. 9, § 9 referred to in "Except as provided in Subsection B of this section" at the 
Subsection B is compiled as 7-1-6.4 NMSA 1978. beginning of the paragraph, redesignated former Subsec- 

The 2019 amendment, effective July 1, 2019, excluded tions A to D as Paragraphs (1) to (4), of Subsection A, re- 
net receipts attributable to a nonprofit hospital licensed vised the subparagraph designations in Subsection A(4), 
by the department of health from the calculation of dis- and added Subsection B. 
tributions from gross receipts tax to municipalities, and The 1991 amendment, effective August 1, 1992, sub- 
defined "nonprofit hospital" as used in this section; in stituted "one and two-hundred-twenty-five-thousandths" 
Subsection A, after "net receipts,", added "except net re- for "one and thirty-five hundredths" in the. first para- 
ceipts attributable to a nonprofit hospital licensed by the graph; substituted "secretary" for "director" at the end of 
department of health"; and added new Subsection D. Paragraph (2) of Subsection D; and made a minor nt 

The 2006 amendment, effective March 6, 2006, added change in Subsection D. 


Subsection C to provide ar adjustment for a distribution 
to a tax increment development district. 


7-1-6.5. Distribution; small counties assistance fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the small counties assis- 
tance fund in an amount equal to ten percent of the net receipts attributable to the compensating tax. 


History: 1978 Comp., § 7-1-6.5, enacted by Laws However, Laws 1983, ch, 211, §:10, provided for a distribu- 


1983, ch. 211, § 10; 1983, ch. 214, § 6; 1984, ch, 24, § 2. tion in an amount equal to two percent of the net receipts. 
Cross references. — For distributions from small Both acts were approved on April 6, 1983. The section was 
counties assistance fund, see 4-61-8 NMSA 1978. set out as enacted by Laws 1983, ch, 214, § 6. See 12-1-8 


Compiler's notes. — Laws 1988, ch. 211, § 10, and NMSA 1978. 
Laws 1983, ch. 214, § 6, both enacted the above section. 


7-1-6.6, Distribution; game protection fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the game protection 
fund of all amounts designated as contributions to that fund under the provisions of Section 7-2-24 
Ae 1978. 


History: 1978 Comp., § 7-1-6.6, enacted by Laws Effective dates. — Laws 1983, ch. 211, §43 made 
1983, ch. 211, § 11. »- Laws 1983, ch, 211, §:11 effective July 1, 1983. 


348 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-6.7 ADMINISTRATION 7-1-6.8 


7-1-6.7. Distributions; state aviation fund. 


A... A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state aviation 
fund in an amount equal to four and seventy-nine hundredths percent of the taxable gross receipts 
attributable to the sale of fuel specially prepared and sold fon use in fpatonrer or jet-type engines 
as determined by the department. 

B.. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be tei to the state aviation 
fund in an amount equal to twenty-six hundredths percent of gasoline taxes, exclusive of penalties 
and interest, collected pursuant to the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978]. 

C. From July 1, 2013 through June 30, 2031, a distribution pursuant to Section 7-1-6.1 NMSA 
1978 shall be made to the state aviation fund in an amount equal to forty-six thousandths percent 
of the net receipts attributable to the gross receipts tax distributable to the general fund. 

. D.» A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state aviation 
fund from the net receipts attributable to the gross receipts tax enh s to the general fund 
in an amount equal to: 
(1) eighty thousand dollars ($80, 000) monthly from July 1, 2007 through June 30, 2008; 
os. (2) onechundred sixty-seven thousand dollars ($167,000) monthly from July 1, 2008 
through June 30, 2009; and 
(3) two hundred fifty thousand dollars ($250, 000) monthly after July 1, 2009. 


eat 1978 Comp., § 7-1-6.7, enacted by Laws The 2013 nfriiinent, effective July:1, 2018, contin- 
1994, ch. 5, § 2; 1995, ch. 6, § 1; 1995, ch. 36, § 1; 2001, ued the distribution of forty-six thousandths percent of 
ch. 198, § 1; 2003, ch. 214, § 1; 2004, ch. 58, § 1; 2007, the gross receipts tax distributable to the general fund 
ch, 297, § 1; 2007, ch. 298, § 1; 2013, ch. 19, * 1; Babi during the period from July 1, 2013 through June 30, 


ch. 87, § 1; 2020, ch. 80,81. 5° 2018; and in Subsection C, at the beginning of the sen- 

Cross referencese: — For the general “speach see 6-4-2 .. tence, deleted "From July 1, 2002 through June 30, 2012" 
NMSA 1978, _ and added "From July 1, 2013 through June 30, 2018, a". 

For state aviation fund, see 64-1-15 NMSA 1978. The 2007 amendment, effective July 1, 2007, in Sub- 

Repeals and reenactments. — Laws 1994, ch.5, § 2: section C, changed the ending date of the period in which 
repealed former 7-1-6.7 NMSA 1978, and enacted a new. distributions are made to the state aviation fund to 
section, effective August 1, 1995. June 30, 2012 and added Subsection D. 

Compiler's notes. — Laws 1995, ch. 36, § 2, effective The 2004 amendments, effective March 4, 2004, 
June 16, 1995, repealed Laws 1993, ch. 364, § 4, which had amended Subsection A to change "four and thirty-one hun- 
repealed former 7-1-6.7 NMSA 1978, as amended by Laws dredths" to "four and seventy-nine hundredths" percent. 
1993, ch. 364, § 3, effective July 1, 1995. The 2003 amendment, effective August 1, 2003 sub- 

Subsection A of Laws 1995, ch. 6, § 20 repealed 7-1-6.7 stituted "four and thirty-one hundredths percent of the 
NMSA 1978, as enacted by Laws 1994, ch. 5, § 8, which was taxable" for "three and fifty-nine hundredths percent of 
to become effective August 1, 1997, effective June 16, 1995. the" near the middle of Subsection A. 

The 2020 amendment, effective July 1, 2020,.in Sub- The 2001 amendment, effective April 3, 2001, added 
section C, after "June 30", deleted "2021" and added "2031". Subsection C, 

‘The 2016 amendment, effective July 1, 2016, extended The 1995 amendment, effective August 1, 1995, sub- 
to the year 2021 the distribution of the general fund gross stituted "three and fifty nine hundredths percent" for "two 
receipts tax to the state aviation fund; and in Subsection and fifteen hundredths percent" in Subsection A. 


C, changed "June 30, 2018" to "June 30,2021", 


7-1-6.8. Distribution; motorboat fuel tax fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the motorboat fuel tax 
fund in an amount equal to thirteen hundredths of one percent of the net receipts attributable to 
the gasoline tax. 


History: 1978 Comp., § 7-1-6.8, enacted by Laws 1997, effective June 16, 1995. For provisions of former sec- 
1983, ch. 211, § 18; 1987, ch. 347, § 7; 1988, ch. 72, § 3; tion, see the 1994 NMSA 1978 on NMOneSource.com. 
1988, ch. 73, § 8; 1989, ch. 356, § 3; 1998, ch. 357, § 2; The 1995 amendment, effective August 1, 1995, sub- 
1994, ch. 5, § 4; 1995, ot 6, § 2. stituted "thirteen hundredth" for "eleven hundredths". 

Cross references. — For Gasoline Tax Act, see 7-13-1 The 1994 amendment, effective August 1, 1994, sub- 
NMSA 1978 et seq. stituted "eleven hundredths" for "one tenth". 

For motor boat fuel fund, see“16-2-19.1. NMSA 1978. The 19938 amendment, effective August 1, 1993, 

Compiler's notes, — Subsection A of Laws 1995, ch, substituted "one-tenth of one percent" for "fourteen one- 
6, § 20 repealed 7-1-6.8 NMSA 1978 as enacted by Laws hundredths of one percent". 

1994, ch. 5, § 5, relating to distributions to the motorboat © The 1989 amendment, effective August 1, 1989, sub- 
fuel tax fund and which was to become effective August 1, stituted "equal to fourteen one hundredths" for "equal to 


sixteen one hundredths", 
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7-1-6.9. Distribution of gasoline taxes to municipalities and counties. 


A. Adistribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made in an amount equal to 
ten and thirty-eight hundredths percent of the net receipts attributable to the taxes, exclusive of 
penalties and interest, imposed by the Gasoline Tax Act [Chapter'7, Article 13 NMSA 1978]. 

B. The amount determined in Subsection A of this section shall be distributed as follows: > 

(1). ninety percent of the amount shall be paid to the treasurers of municipalities and H 
class counties in the proportion that the taxable motor fuel sales in each of the municipalities and 
H class counties bears to the aggregate taxable motor fuel sales in all of these nel bi cle eR sia 
H class counties; and 

(2) ten percent of the amount shall be paidit to the treasurers of the counties, inithuding H 
class counties, in the proportion that the taxable motor fuel sales outside of incorporated munici- 
palities in each of the counties bears to the aggregate taxable nan fuel sales outside of i epee 
rated municipalities in all of the counties. 

C. Except as provided in Subsection D of this section, this dai rsbatical shall be parish ini) a 
separate road fund in the municipal treasury or county road fund for expenditure only for con- 
struction, reconstruction, resurfacing or other improvement or maintenance of public roads, 
streets, alleys or bridges, including right-of-way and materials acquisition. Money distributed 
pursuant to this section may be used by a municipality or county to provide. matching funds 
for projects subject to cooperative agreements entered into with the department of transpor- 
tation pursuant to Section 67-3-28 NMSA 1978. Any municipality or H class county that has 
created or that creates a "street improvement fund" to which gasoline tax revenues or distri- 
butions are irrevocably pledged under Sections 3-34-1 through 3-34-4 NMSA 1978 or that has 
pledged all or a portion of gasoline tax revenues or distributions to the payment of bonds shall 
receive its proportion of the distribution of revenues under this section impressed with and 
subject to these pledges. 

D. This distribution may be paid into a separate road fund o or the general fund of ute munici- 
pality or county if the municipality has a population less than three thousand or the county has a 
population less than four thousand. | ) 


tie 


History: 1978 Comp., § 7-1-6.9, enacted by Laws 
1991, ch. 9, § 11; 1993, ch. 357, § 3; 1994, ch. 5, § 6; 
1995, ch. 6, § 3; 1999, ch. 212, § 1; 2001, ch. 171, § 1; 
2017, ch. 63, § 8. 

Cross references. — For the general nie,” see 6-4-2 
NMSA 1978, 

Repeals and reenactments. — Laws 1991, ch. 9, 
§ 11 repealed former 7-1-6.9 NMSA 1978, as amended by 
Laws 1991, ch, 9, § 10 and enacted a new section, effective 
July 1, 1992: 

Compiler's notes. — Laws 1995, ch. 6, § 20 repealed 
7-1-6.9 NMSA 1978, as enacted by Laws 1994, ch. 5, § 7, 
relating to distribution of gasoline taxes to municipalities 


and counties and which was to become effective August 1, 


1997, effective June 16, 1995. 

The 2017 amendment, effective June 16, 2017, made 
technical changes; in Subsection B, deleted "Except as 
provided in Subsection D of this section"; and in Subsec- 
tion C, added "Except as provided in Subsection D of this 
section", after "agreements entered into with the", deleted 
"state highway and" and added "department of", and after 
"transportation", deleted "department". 


The 2001 amendment, effective June 15, 2001, in- 
serted "Except as provided in Subsection D of this sec- 
tion" at the beginning of Subsection B; and added a 
section D. 

The 1999 amendment, effective August 1, 1999, in 
Subsection C inserted "a separate road fund in", substi- 
tuted "road fund" for "general fund", substituted the lan- 
guage beginning "expenditure only" to the end of the first 
sentence for "general purposes or for any special purposes 
designated by the governing body of the municipality or 
county", and added the second sentence. 

The 1995 amendment, effective August 1, 1995, sub- 
stituted "ten and thirty- eight hundredth" for "eight and 
eighty-two hundredth" in Subsection A. 

The 1994 amendment, effective August 1, 1994, Sie 
stituted "eight and eighty-two hundredths" for ' ‘eight and 
two-hundredths" in Subsection A. 

The 1993 amendment, effective August 1, 1993, sub- 
stituted "eight and two-hundredths percent" for "eleven 
and three-hundredths percent" in Subsection A. 


7-1-6.10. Distributions; state road fund. 


A. Adistribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state road fund 
in an amount equal to the net receipts attributable to the taxes, surcharges, penalties and interest 
imposed pursuant to the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978] and to the taxes, 
surtaxes, fees, penalties and interest imposed pursuant to the Special Fuels Supplier Tax Act 
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ADMINISTRATION 


7-1-6.11 


{Chapter 7, Article 16A NMSA 1978] and the Alternative Fuel Tax Act [7-16B-1 daxough 7-16B-10 


NMSA 1978] less: 


(1) the amount distributed to the state évidtion fund pursuant to Subssttion B of Sec- 


tion 7-1-6.7 NMSA 1978; 


(2) the amount distributed to the motorboat fuel tax fund pursuant to isecritn 7-1-6.8 


NMSA 1978; 


(3) the amount distributed to municipalities and counties pursuant to Beatin A of Sec- 


tion 7-1-6.9 NMSA 1978; 


(4) the amount distributed to the county government road fund pursuant to Section 7-1- 


6.19 NMSA 1978; 


(5) the amount distributed to the local governments road fund pursuant to Section 7-1- 


6.39 NMSA 1978; 


(6) the amount distributed to the municipalities pursuant to Section 7-1-6.27 NMSA 1978; 

(7) the amount distributed to the municipal arterial program of the local governments 
road fund pursuant to Section 7-1-6.28 NMSA 1978; 

(8) the amount distributed to a qualified tribe pursuant to a gasoline tax sharing agree- 
ment entered into between the secretary of transportation and the qualified tribe pursuant to the 


provisions of Section 67-3-8.1 NMSA 1978; and 


(9) the amount distributed to the general fund pursuant to Section 7-1-6.44 NMSA 1978. 
B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state road fund 
in an amount equal to the net receipts attributable to the taxes, interest and penalties from the 
Weight Distance Tax Act [Chapter 7, Article 15A NMSA 1978]. 


History: 1978 Comp., § 7-1-6.10, enacted by Laws 
19838, ch. 211, § 15; 1987, ch. 347, § 9; 1988, ch. 70, § 8; 
1988, ch. 73, § 5; 1989, ch. 356, § 5; 1990, ch. 86, § 4; 
1992, ch. 55, § 4; 1998, ch. 272, § 1; 1998, ch. 357, § 4; 
1994, ch. 5, § 8; 1995, ch. 6, § 4; 1995, ch. 16, § 11; 1996, 
ch. 15, § 2; 2003, ch. 150, § 1; 2008 (Ist S.8.), ch. 3,81; 
2004, ch. 109, $1, 


The 2003 (1st S.S.) amendment, effective July 1, 
2004, deleted "highway and" following "secretary of" in 
Paragraph (8) of Subsection A, and "fees," preceding "in 
terest and penalties" in Subsection B. 

The 2003 amendment, effective July 1, 2003, deleted 
"Special Fuels Tax Act” in from the first paragraph in 
Subsection A, and added Paragraph (A)(8). 


The 2004 wend pat) effective July 1, 2004, added 
Paragraph (9) of Subsection A. 


7-1-6.11. Distributions of cigarette taxes. 


A. Adistribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the board of regents 
of the university of New Mexico for the benefit of the comprehensive cancer center at the univer- 
sity of New Mexico health sciences center in an amount equal to seventy-one hundredths percent 
of the net receipts, exclusive of penalties and interest, attributable to the cigarette tax. 

B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 in an amount equal to seven and 
fifty-two hundredths percent of the net receipts, exclusive of penalties and interest, attributable 
to the cigarette tax, shall be made on behalf of and for the benefit of the university of New Mexico 
health sciences center for its comprehensive cancer center, until payment of all principal, interest 
and other expenses or obligations related to the bonds authorized pursuant to Section 3 [6-21-6.15 
NMSA 1978] of this 2021 act and the New Mexico finance authority certifies to the secretary of 
taxation and revenue that all obligations for the bonds have been fully discharged, to the credit 
enhancement account. 

. C.. A distribution pursuant to Section 7-1-6.1 NMSA 1978 in an amount equal to three and 
feventaat hundredths percent of the net receipts, exclusive of penalties and interest, attributable 
to the cigarette tax shall be made to the New Mexico finance authority for land acquisition and 
the planning, designing, construction and equipping of department of health facilities or improve- 
ments to such facilities. 

D. A distribution pursuant to Section 7-1-6.1 NMSA 1978 in an amount equal to eight and 
twenty-six hundredths percent of the net receipts, exclusive of penalties and interest, attributable 
to the cigarette tax shall be made to the New Mexico finance authority for deposit in the credit 
enhancement account created in the authority. 
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TAXATION 


7-1-6,11 


E. A distribution‘ pursuant, to Section 7-1-6;1 NMSA 1978 in an amount equal; to fifty-three 
hundredths percent of the net receipts, exclusive of penalties and interest, attributable to the ciga- 
rette tax shall be made, on behalf of and for the benefit of the rural county cancer treatment fund, 


to the New Mexico finance authority. 


History: 1978 Comp., § 7-1-6.11, enacted by Laws 
1983, ch. 211, § 16; 1985, ch, 25, § 3; 1986, ch. 13, § 1; 
1998, ch. 358, § 1; 2003, ch. 341, § 1; 2005, ch. 320, $6; 
2006, ch. 89, § 2; 2010 (2nd S.S.), ch. 5, § 1; 2017, ch. 34, 


Cross references. — For the county and municipality 
recreation fund, see 7-12-15 NMSA 1978. 

For the county and municipal cigarette tax fund, see 7- 
12-16 NMSA 1978. 

For medical trust fund for cancer and other research, 
see 24-20-1 NMSA 1978. 


The 2021 amendment, effective June 18, 2021, autho- 


rized a distribution from cigarette tax revenue bonds for 
the purpose of completing the final phase 2 expansion at 
the comprehensive cancer center at the university of New 
Mexico health sciences center, and provided that the dis- 
tribution shall be made until the bonds have been paid 
off; in Subsection A, after "made to the", added "board of 
regents of the university of New Mexico for the benefit of 
the"; and in Subsection B, after "university of New Mexico 
health sciences center", deleted "to the New. Mexico. fi- 
nance authority" and added the remainder of the subsec- 
tion. 

The 2019 amendment, effective July 1, 2019, modified 
the amount of distributions from the cigarette tax; in Sub- 
section A, after "equal to", deleted "eighty-three" and added 
"seventy-one"; in Subsection B, after "equal to", deleted 
"eight and eighty-nine" and added "seven and fifty-two"; in 
Subsection C, after "equal to three and", deleted.,seventy- 
four" and added "seventeen"; in Subsection D, after "amount 
equal to", deleted "nine .and seventy-seven" and added 
“eight and twenty-six"; and in Subsection E, after "amount 
equal to", deleted "sixty-two" and added "fifty-three". 

2017 Amendments. — Laws 2017, ch. 63, § 9, effec- 
tive June 16, 2017, amended a provision that designated 
funds from the cigarette tax to reflect the comprehensive 
designation and new name of the cancer center at the uni- 
versity of New Mexico health sciences center, and made 
technical changes; redesignated former Subsections C 
through H as Subsections A through F, respectively; and 
in Subsection A, after "shall be made to the", added "com- 
prehensive", and after "cancer", deleted "research and 
treatment". 

Laws 2017, ch. 34, § 2, effective February 1, 2018, elimi- 
nated a distribution of the cigarette tax to the New Mex- 
ico finance authority; designated former Subsection C as 
Subsection A; deleted former Subsection D, which directed 
that a 1.25 percent distribution. from cigarette tax reve- 
nues be made to the New Mexico finance authority; and 
redesignated former Subsections E through H as Subsec- 
tions B through BE, respectively. 

Contingent effective date. — Laws 2017, ch. 34, 83 
provided that the provisions of this act is the later of: 

A. November 1, 2017; or 

B. the first day of the month following the day the 
chief executive officer of the New. Mexico finance. author- 
ity certifies to the secretary of taxation and revenue, the 
secretary of finance and administration, the legislative 
council service and the New Mexico’ compilation commis- 
sion that the bonds issued pursuant to Section 6-21-6.10 
NMSA 1978 have been discharged in full and the dis- 
tribution pursuant to Subsection D of Section 7-1-6.11 


NMSA 1978 is no longer needed to pay debt service, as 
that subsection was in effect prior to the effective date 
of this act. 

Pursuant to Laws 2017, ch. 34, §3, the effective date 
of Laws 2017, ch. 34, §§ 1 and.2.is February 1,.2018. On 
January 30, 2018, the New Mexico finance authority certi- 
fied that the bonds issued pursuant to Section 6-21-6.10 
NMSA 1978 have been discharged in full and the distribu- 
tion pursuant to Subsection D of Section '7-1-6.11 NMSA 
1978 is no longer needed to pay debt service. _. 

The 2010 (2nd S. S.) amendment, effective July 1, 
2010, in Subsection C, changed the amount of the distri- 
bution of net receipts from one and thirty-five hundredths 
percent to eighty-three hundredths percent; in Subsection 


~ D, changed the amount of the distribution of net receipts 


from two and two hundredths percent to one and twenty- 
five hundredths percent; in Subsection E, changed the 
amount of the distribution of net receipts from, fourteen 
and thirty-seven hundredths percent to eight and eighty- 
nine hundredths percent; in Subsection F, changed the 
amount of the distribution of net receipts from six and five 
hundredths percent to three and seventy-four hundredths 
percent; in Subsection G, changed the amount of the distri- 
bution of net receipts from fifteen and seventy-nine hun- 
dredths percent. to nine and seventy-seven hundredths 
percent; and in Subsection H, changed the amount of the 
distribution of net receipts from one percent to aixty-bwg 
hundredths percent. 

Applicability. — Laws 2010 (2nd S:S.), ch. 5, § 27 pro- 
vided that the distributions pursuant to the provisions of 
Laws 2010 (2nd S.S.), ch. 5, § 1 apply to receipts from the 
cigarette tax that are attributable to sales that occur on or 
after July 1, 2010. 

The 2006 amendment, effective May 17, 2006, reduced 
the cigarette tax distribution in Subsections A through G; 
and added Subsection H to provide for a one percent dis- 
tribution, for the benefit of the rural county cancer treat- 
ment fund, to the New Mexico finance authority. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection F that the distribution shall be made 
to land acquisition and the planning, designing, construc- 
tion and equipping and making improvements to depart- 
ment of health facilities. 

The 2003 amendment, effective August 1, 2003, in 
Subsection A and C, substituted "one and thirty-six hun- 
dredths" for "four and three-quarters"; in Subsection B, 
substituted "two. and seventy-two hundredths" for "nine 
and one-half"; in Subsection C, inserted "research and 
treatment" and substituted "health sciences center" for 

"school of medicine"; in Subsection D, substituted "two 
and four-hundredths" for "seven and one-eighth"; ‘iii 
added Subsections H, F, and G. 

The 1993 amendment, effective August 1, 1993, aceon 
"to municipalities, counties and dedicated health research 
fund" from the end of the catchline; substituted "four and 
three-quarters percent" for "one-fifteenth" in Subsection A; 
substituted "nine and one-half percent" for "two-fifteenths" 
in Subsection B; and substituted "the cancer center at the 


. university of New Mexico school of medicine" for "dedicated 
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7- 1- 6.12: Transfer; revenues from municipal local yaya gross receipts 
and compensating taxes. 


A. A transfer pursuant to Section 7-1-6:1 NMSA. 1978 shall be made to @ach raasicépality for 
which the department is collecting a local option gross receipts tax and municipal compensating 
tax imposed by that municipality in an amount, subject to any increase or decrease made pursu- 
ant to Section 7-1-6.15 NMSA 1978, equal to the net receipts attributable to the local option gross 
receipts tax and municipal compensating tax imposed by that municipality, less any deduction for 
administrative cost determined and made by the department pursuant to the provisions of the act 
authorizing imposition by that. municipality of the local option gross receipts tax and municipal 
compensating tax and any additional administrative fee withheld pursuant to Section 7-1-6.41 
NMSA 1978. 

B. A transfer pursuant to this section may be adjusted for a distribution made to a tax incre- 
ment development district with respect to a portion of a gross receipts tax increment dedicated by 
a municipality pursuant to the Tax Increment for Development Act [Chapter 5, ATER 15 NMSA 
1978]. 

C. A transfer pursuant to this section shall be adjusted for a distribution made to the Local 
Economic Development Act [Chapter 5, Article 10 NMSA 1978] fund pursuant to Section 5 [7-1- 
6.67 NMSA 1978] of this 2021 act and with respect to the amount dedicated by a municipality 


pursuant to Subsection B of Section 2 [5-10-17 NMSA 1978] of this 2021 act. 


History: 1978 Comp., § 7-1-6.12, enacted by Laws 
1983, ch. 211, § 17; 1986, ch. 20, § 8; 1990, ch. 99, § 46; 
1991, ch. 9, § 12; 1993, ch, 30, § 1; 1997, ch. 125, § 2; 
2006, ch. 75, § 31; 2019, ch. 270, g 5; 2021 (1st S. Ss. ), 
ch, 2, § 3. 

Cross references. — For the solid waste facility grant 
fund, see 74-9-41 NMSA 1978, 

The 2021 (1st S.S.) amendment, effective April 7, 
2021, provided transfers and distributions of a portion of 
municipal local option gross receipts and compensating 
tax revenue to the Local Economic Development Act fund; 
and added Subsection C. 

The 2019 amendment, effective July 1, 2019, included 
municipal compensating tax with the local option gross 


transfers to each municipality; in the section heading, 
after "receipts", added "and compensating"; and in Sub- 
section A, after each occurrence of "local option gross re- 
ceipts”, added "tax and municipal compensating", and af- 
ter "pursuant to"; deleted "Subsection C of". 

The 2006 amendment, effective March 6, 2006, added 
Subsection B to provide an adjustment for a distribution 
to a tax increment development district... . 

The 1997 amendment, effective July 1, 1997, added 
the language beginning "and any additional administra- 
tive", 

The 1993 amendment, effective June 18, 1993, in- 
serted "local option".in the catchline and rewrote this sec- 
tion to the extent that a detailed comparison is impracti- 
cable. 


receipts tax, the revenues of which are used to make 


7-1-6.13. Transfer; revenues from county local option gross receipts and 
compensating taxes. 


~ A. A transfer pursuant to Section 7-1-6.1 NMSA 1978 shall be made to each county for 
which the department is collecting a local option gross receipts tax and county compensating 
tax imposed by that county in an amount, subject to any increase or decrease made pursuant 
to Section 7-1-6.15 NMSA 1978, equal to the net receipts attributable to the local option gross 
receipts tax and county. compensating tax imposed by that county, less any deduction for ad- 
ministrative cost determined and made by the department pursuant to the provisions of the act 
authorizing imposition by:that county of the local option gross receipts tax and county compen- 
sating tax and any additional administrative fee withheld pursuant to Section 7-1-6.41 NMSA 
1978. 

B. A transfer a to this =a may be aiueted for a ARS REOTE made to a tax incre- 
ment development district with respect to a portion of a gross receipts tax increment dedicated 
by a county pursuant to the Tax Increment for Development Act Uhapler 5, Article 15 NMSA 
1978]. 

C.,.A transfer, pursuant to this section ines ie a aiaetpd for a pecan made to the Local 
Economic Development, Act. [Chapter 5, Article 10 NMSA 1978]. fund pursuant.to Section 5 [7-1- 
6.67, NMSA 1978] of this 2021 act and.with respect to the amount dedicated by a county,pursuant 
to Subsection B of Section 2 [5-10-17 NMSA 1978] of this 2021 act 
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History: 1978 Comp., § 7-1-6.13, enacted by Laws Subsection C, which provided for a distribution to the sole 
1983, ch. 211, § 18; 1986, ch. 20, § 9; 1987, ch, 45, § 9; community provider fund from the county gross receipts 
1989, ch. 326, § 11; 1990, ch. 99, § 47; 1991, ch. 176, tax through June 30, 2009, 

§ 16; 1993, ch. 30, § 2; 1997, ch. 125, § 3; 20038, ch. 205, The 2008 amendment, effective February 28, 2008, 
§ 1; 2005, ch. 888, § 1; 2006, ch, 75, § 32; 2008, ch. 51, added Subsection C. . 

§ 1; 2014, ch. 79, § 1; 2019, ch. 270, § 6; 2021 (1st S.S.), The 2006 amendment, effective March 6, 2006, added 
ch, 2, § 4. Subsection B to provide an adjustment for a distribution 

The 2021 (1st S.S.) amendment, effective April 7, to a tax increment development district. 

2021, provided transfers and distributions of a portion of The 2005 amendment, effective July 1, 2005, deleted 
county local option gross receipts and compensating tax former Subsection B which provided for a distribution of 
revenue to the Local Economic Development Act fund; and local option gross receipts tax and special county hospital 
added Subsection C. gross receipts tax to the largest municipality in certain 

The 2019 amendment, effective July 1, 2019, included class B counties for hospital purposes. 
county compensating tax with the local option gross re- The 2003 amendment, effective July 1, 2003, in Sub- 
ceipts tax, the revenues of which are used to make trans- section A, inserted "Except as provided in Subsection B 
fers to each county; in the section heading, after "receipts", of this section" at the beginning, substituted "7-1-6.41 
added "and compensating"; in Subsection A, after each oc- NMSA 1978" for "1 of this 1997 act" at the end; and added 
currence of "local option gross receipts", added "tax and Subsection B. 
county compensating", and after "pursuant to", deleted The 1997 amendment, effective July 1, 1997, added 
"Subsection C of". the language beginning ' ‘and any additional administra- 

The 2014 amendment, effective March 12, 2014, tive". 
eliminated the distribution to the sole community pro- The 1993 amendment, effective June 18, 1993, in- 
vider fund; in Subsection A, after "Except as provided serted "local option" in the section heading and rewrote 
in", deleted "Subsections" and added "Subsection", and this section to the extent that a detailed comparison is 
after "Subsection B", deleted "and C"; and deleted former impracticable, 


7-1-6.14. Repealed. 


Repeals. — Laws 1990, ch. 88, § 21 repealed 7-1-6.14 of net receipts attributable to county or municipal gaso- 


NMSA 1978, as enacted by Laws 1983, ch. 211, § 19, relat- line tax, effective May 16, 1990. For provisions of former 
ing to transfers to counties or municipalities of amounts section, see the 1989 NMSA on NMOneSource.com. — 


7- 1-6.15. Adjustments of distributions or transfers to municipalities or 
counties. 


A. The provisions of this section apply to: 

(1) any distribution to a municipality pursuant to Section 7-1-6.4, 7-1-6. 36 ¢ or 7-1-6.46 
NMSA 1978; 

(2) any transfer to a municipality with respect to any local option gross receipts tax im- 
posed by that municipality; 

(3) any transfer to a county with respect to ‘any local option gross receipts tax imposed by 
that county; 

(4) any distribution to a county pursuant to Section 7-1-6. 16 or 7-1-6.47 NMSA 1978; 

(5) any distribution to a municipality or a county of gasoline taxes pursuant to Section 
7-1-6.9 NMSA 1978; 

(6) any Lene to a county with respect to any tax imposed in accordance with the Local 
Liquor Excise Tax Act [7-24-8 to 7-24-16 NMSA 1978]; 

(7). any distribution to a county from the county government road fund pursuant to Sec- 
tion 7-1-6.26 NMSA 1978; 
(8) any distribution to a municipality of gasoline taxes day gis: to Section 7-1-6.27 NMSA 
1978; | ; 

(9) any distribution to a municipality of compensating taxes pete nary to Section 7-1-6.55 
NMSA 1978; and 

(10) any distribution to a municipality or a county of cannabis excise taxes etre al to the 
Cannabis Tax Act. 

B. Before making a distribution or transfer specified in Subsection A of this section to a munic- 
ipality or county for the month, amounts comprising the net receipts shall be segregated into two 
mutually exclusive categories. One category shall be for amounts relating to the current month, 
and the other category shall be for amounts relating to prior periods. The total of each category for 
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a municipality or county:shall be reported each month to that municipality or county. If the total 
of the amounts relating to prior periods is less than zero and its absolute value exceeds the greater 
of one hundred dollars ($100) or an amount equal to twenty percent of the average distribution 
or transfer amount for that municipality or county, then the following procedures shall be carried 
out: 
(1) all negative amounts relating to any period prior to the three calendar years preceding 
the year of the current month, net of any positive amounts in that same time period for the same 
taxpayers to which the negative amounts pertain, shall be excluded fromthe total relating to prior 
periods. Except as provided in Paragraph (2) of this subsection, the net receipts to be distributed 
or transferred to the municipality or county shall be adjusted to equal the amount for the current 
month plus the revised total for prior periods; and 

(2) if the revised total for prior periods determined pursuant to Paragraph (1) of this sub- 
section is negative and its absolute value exceeds the greater of one hundred dollars ($100) or an 
amount equal to twenty percent of the average distribution or transfer amount for that municipal- 
ity or county, the revised total for prior periods shall be excluded from the distribution or transfers 
and the net receipts to be distributed or transferred to the municipality or county shall be equal to 
the amount for the current month. 

C.. The department shall recoverdrom a municipality or county the Ariat excluded by Para- 
graph (2) of Subsection B of ses section. This amount may be sa mat to as the "recoverable 
amount", 

D.. Prior to or concurrently ware the distribution or transfer to the municipality or county of the 
adjusted net receipts, the department shall notify the municipality or county whose distribution or 
transfer has been adjusted pursuant to Paragraph (2) of Subsection B of this section: 

(1) that the department has made such an adjustment, that the department has’ deter- 
mined that a specified amount is recoverable from the municipality or county and that the depart- 
ment intends to recover that amount from future distributions or transfers to the municipality or 
county; 

(2) that the municipality or county has ninety days from the date notice is made to enter 
into a mutually agreeable repayment agreement with the department; 

(3) that if the municipality or county takes no action within the ninety-day period, the 
department will recover the amount from the next six distributions or transfers following the ex- 
piration of the ninety days; and 

(4) that the municipality or county may inspect, pursuant to Section 7-1-8.9 NMSA 1978, 
an application for a claim for refund that gave rise to the recoverable amount, exclusive of any 
amended returns that may be attached to the application. 

E. No earlier than ninety days from the date notice pursuant to Sibutletions D of this section 
is given, the department shall begin recovering the recoverable amount from a municipality or 
county as follows: 

(1) the department may collect the recoverable amount by: 

(a) decreasing distributions or transfers to the municipality or county in accordance 
with a repayment agreement entered into with the municipality or county; or 

(b) except as provided in Paragraphs (2) and (3) of this subsection, if the municipality 
or county fails to act within the ninety days, decreasing the amount of the next six distributions or 
transfers to the municipality or county following expiration of the ninety-day period in increments 
as nearly equal as practicable and sufficient to recover the amount; 

(2) if, pursuant to Subsection B of this section, the secretary determines that the recover- 
able amount is more than fifty percent of the average distribution or transfer of net receipts for 
that municipality or county, the secretary: | 

(a) shall recover only up to fifty percent of the average distribution or transfer of net 
receipts for that municipality or county; and 

(b) may, in the secretary's discretion, waive recovery of any portion of the recoverable 
amount, subject to approval by the state board of finance; and 

(3) if, after application of:a refund claim, audit adjustment, correction of a mistake by the 
department or other adjustment of a prior period, but prior to any recovery of the department 
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pursuant 'to this section, the total net receipts of a municipality or county for the twelve-month pe- 
riod beginning with the current month are reduced or are projected to be reduced to less than fifty 
percent of the average distribution or transfer of net receipts, the secretary may waive recovery of 
any portion of the recoverable amount, subject to approval by the state board of finance. 

F. No later than ninety days from the date notice pursuant to Subsection D of this section is 
given, the department shall provide the municipality or county adequate opportunity to review 
an application fora claim for refund that gave rise to the recoverable amount, exclusive of any 
amended returns that may be attached to the application, pursuant to Section 7-1-8.9 NMSA 1978. 

G. On or before September 1 of each year beginning in 2016, the secretary shall report to the 
state:board of finance and the legislative finance committee the total recoverable amount waived 
pursuant to Subparagraph (b) of Paragraph (2) and Paragraph (3) of Subsection E of this section 
for each municipality and county in the prior fiscal-year. 

H. The secretary is authorized to decrease a distribution’ or transfer to a municipality or 
county upon being directed to do'so by the secretary of finance and administration pursuant to 
the State Aid Intercept Act [6-22-1 to 6-22-3 NMSA 1978] or to redirect a distribution or trans- 
fer to:the New Mexico finance authority pursuant to an ordinance or a‘resolution passed by the 
county or municipality and a written agreement of the municipality or county and the New Mexico 
finance authority. Upon direction to decrease a distribution or transfer or notice to redirect a dis- 
tribution or transfer to aamunicipality or’! county, the secretary shall decrease or redirect the next 
designated distribution or transfer, and succeeding distributions or transfers as necessary, by the 
amount of the state distributions intercept authorized by the secretary of finance and administra- 
tion pursuant to the State Aid Intercept Act or by the amount of the state distribution intercept 
authorized pursuant .to an ordinance or a resolution passed by the county or municipality anda 
written agreement with the New Mexico finance authority. The secretary shall transfer the state 
distributions intercept amount to the municipal or county treasurer or other person designated by 
the secretary of finance and:administration or to the New Mexico finance authority pursuant to 
written agreement to pay the debt service to avoid default on qualified local revenue bonds or meet 
other local revenue bond;.loan or other debt obligations of the municipality or county to the New 
Mexico finance authority. A decrease to or slonpuiaesonaiy of a distribution or transfer pursuant to this 
subsection that arose: 

(1) prior to an. adjustment of a distribution or transfer of net receipts Heating a recov- 
erable amount owed .to the department takes precedence over any collection of any recoverable 
amount pursuant to Paragraph (2) of Subsection B of this section, which may be made only from 
the net amount of the distribution or transfer remaining after application of the daenbasd or redi- 
rection pursuant to this subsection; and 

(2) after an adjustment ofa distribution or transfer of net receipts creating a ceouver ble 
amount owed to the department shall be subordinate to any collection of any aap an amount 
pursuant to Paragraph (2) of Subsection B of this section. 

I. Upon the direction of the secretary of finance and administration pursuant to Section 9-6- 
5.2 NMSA 1978, the secretary shall temporarily withhold the balance. of a distribution to a mu- 
nicipality or county, net of any decrease or redirected amount pursuant to Subsection, H of this 
section and any recoverable amount pursuant‘to Paragraph (2) of Subsection B of this section, that 
has failed to submit an audit report required by the Audit Act [12-6-1 to 12-6-15 NMSA 1978] or 
a financial report required by Subsection F of Section 6-6-2 NMSA 1978. The amount to be with- 
held, the source of the withheld: distribution and the number of months that the distribution is 
to be withheld shall be as directed by the secretary of finance and administration. A distribution 
withheld pursuant to this subsection shall remain in the tax-administration. suspense fund until 
distributed to the municipality or county and shall not be distributed to the general fund, An 
amount withheld pursuant to this subsection shall be: distributed to the- UDA SY or county 
upon direction of the secretary of finance and administration: 3" 

J. As used in this section: 

(1) "amounts relating to the current ninth means any amounts included it in the net re- 
ceipts of the current month that represent payment of tax due for the current month, correction of 
amounts processed in the current month that relate to the current month or that otherwise relate 
to obligations due for the current month; 
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(2) "amounts relating to prior periods" means any amounts processed during the current 
month that adjust amounts processed in a period or periods prior to the current month regardless 
of whether the adjustment isa correction of a department error or due to the filing of amended 
returns, payment of department-issued assessments, filing or approval of claims for refund, audit 
adjustments or other cause; ma 

(3). "average distribution or transfer amount" means the following amounts; provided that 
a distribution or transfer that is negative shall not be used in calculating the amounts: 

‘ (a) the annual average of the total amount distributed or transferred to a municipal- 
ity or county in each of the three twelve-month periods preceding the current month; 

(b) if a distribution or transfer to a municipality or county has been made for less 
than three years, the total amount distributed or transferred in the year preceding the current 
month; or | 
(ec) if a municipality or county has not received distributions or transfers of net re- 
ceipts for twelve or more months, the monthly average of net receipts distributed or transferred to 
the municipality or county preceding the current month multiplied by twelve; 

(4) "current month" means the month for which the distribution or transfer is being pre- 
pared; and , 

(5) "repayment agreement" means an agreement between the department and a munici- 
pality or county under which the municipality or county agrees to allow the department to recover 
an amount determined pursuant to Paragraph (2) of Subsection B of this section by decreasing 
distributions or transfers to the municipality or county for one or more months beginning with 
the distribution or transfer to be made with respect to a designated month. No interest shall be 
charged. 


History: 1978 Comp., § 7-1-6.15, enacted by Laws identical amendments to this section. The section was 
1983, ch. 211, § 20; 1986, ch. 20, § 10; 1987, ch. 169, § 2; set out as amended by Laws 2015, ch. 100, § 1. See 12-1-8 
1988, ch. 72, § 5; 1989, ch. 326, § 12; 1990, ch. 99, § 48; NMSA 1978. 

1991, ch. 9, § 18; 1991, ch. 176, § 17; 1992, ch. 105, § 4; The 2011 amendment, effective July 1, 2012, autho- 
1993, ch. 30, § 3; 1994, ch. 54, § 1; 1996, ch. 28, § 3; 1999, rized the secretary of finance and administration to order 
ch. 189, § 1; 2007, ch. 381, § 1; 2011, ch. 106, § 3; 2015, the secretary of taxation and revenue to temporarily with- 
ch. 89, § 1; 2015, ch. 100, § 1; 2021 (1st S.S.), ch. 4, § 49. hold distributions to municipalities and counties that have 

The 2021 (1st S.S.) amendment, effective June 29, failed to submit audit reports required by the Audit Act or 
2021, distributed a portion of the cannabis excise tax financial reports required by Section 6-6-2 NMSA 1978, 
revenues to municipalities and counties; in Subsection A, The 2007 amendment, effective July 1, 2007, amended 
added Paragraph A(10). “Paragraph 10 of Subsection A to replace distributions to 

The 2015 amendment, effective July 1, 2015, changed counties, school districts or special districts and distribu- 
the procedures for adjusting certain distributions and tions of oil and gas ad valorem production taxes with a 
transfers to municipalities and counties; in Paragraph distribution to municipalities pursuant to 7-1-6.55 NMSA 
(1) of Subsection A, after "municipality", deleted "of gross 1978. 
receipts taxes", after '"7-1-6.4", deleted "NMSA 1978 or of The 1999 amendment, effective June 18, 1999, added 
interstate telecommunications gross. receipts tax pursu- Subsection A(10) and substituted "political subdivision" for 
ant to Section", and after "7-1-6.36", added "or 7-1-6.46"; "municipality or county" throughout Subsections B to D. 
in Paragraph (4) of Subsection A, after "7-1-6.16", added The 1996 amendment, effective March 4, 1996, in- 
“or 7-1-6.47"; deleted Paragraph (7) of Subsection A and serted "or a resolution” in the first and second sentences 
redesignated the succeeding paragraphs accordingly; de- of Subsection F, . 
leted former Subsections B through E; added new Sub- The 1994 amendment, effective May 18, 1994, in Sub- 
sections B through G; redesignated former Subsections F section A, deleted "and" at the end of Paragraph (6), and 
and G as Subsections H and I, respectively; in Subsection added Paragraphs (8) and (9); and, in Subsection F, added 
H, after "decrease a distribution", added "or transfer", af- all of the language at the end of the first sentence begin- 
ter "to redirect a distribution", added "or transfer", after ning with "or to redirect", all of the language at the end of 
"decrease a distribution", added "or transfer", after "no- the second sentence beginning with "or by the amount" and 
tice to redirect a distribution", added "or transfer", after all the language at the end of the last sentence beginning 
"designated distribution", added "or transfer", after "suc- with "or meet other", and inserted "or notice to redirect a 
ceeding distributions", added "or transfers", and added distribution" and "or redirect" in the second sentence, and 
the last sentence of the introductory paragraph of Sub- "or to the New Mexico finance authority pursuant to writ- 
section H; added Paragraphs (1) and (2) of Subsection H; ‘ten agreement" in the last.sentence. 
in Subsection I, after "temporarily withhold", added "the The 1993 amendment, effective June 18, 1993, in 
balance of", after "municipality or county,", added "net of Subsection A, added the language beginning “or of inter- 
any decrease or redirected amount pursuant to Subsec- state" at the end of Paragraph (1), rewrote Paragraphs (2) 
tion H of this section and any recoverable amount pur- and (3), deleted former Paragraphs (6) and (7) relating to 
suant to Paragraph (2) of Subsection B of this section", transfers to municipalities or counties with respect to a 
and added the last sentence of Subsection I; and added tax on gasoline, added Paragraph (6) and redesignated 
Subsection J. former Paragraph (8) as Paragraph (7). 

Duplicate laws. — Laws 2015, ch. 89, § 1 and Laws The 1992 amendment, effective May 20, 1992, in- 
2015, ch. 100, § 1, both effective July 1, 2015, enacted serted "Municipal ino Gross Receipts Tax ‘Act" 
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in Subsection A(2); substituted "Subject to. the provisions 
of" for "Unless provided by" in the second sentence of Sub- 
section B; inserted "pursuant to Subsection B of this sec- 
tion" in Subsection E; and added Subsection F. 

The 1991 amendment, effective April 4, 1991, in Para- 
graph (8) of Subsection A, added "or Local Hospital Gross 
Receipts Tax Act" and made a related stylistic change. 

The 1990 amendment, effective March 5, 1990, in 
Subsection A, added "Municipal, Environmental Services. 
Gross Receipts Tax Act" at the end of Paragraph.(2), de- 


leted "County Sales Tax Act" following "in’ accordance’ 


with the" and added "County: Environmental Services 


Gross Receipts Tax Act" at the end of Paragraph (3), and, 


made minor stylistic changes. 
The 1989 amendment, effective June 16, 1989, in Sub- 
section A(3), inserted "Local Liquor Excise Tax Act'. 


ANNOTATIONS 


Meaning of the term "erroneous". — The term "erro- 
neous" in 7-1-6.15(B) NMSA 1978 refers to distributions or 
transfers of gross receipts tax revenue that were in error 
due to a taxpayer filing or reporting error by a taxpayer as 
well as an error made by the department. City of Eunice 


TAXATION 


7-1-6,16 


- v. N.M. Taxation & Revenue Dep't, 2014-NMCA-085, cert. 


granted, 2014- NMCERT-008,. 

Time limitation to recover over-payment of 
gross'receipts taxes to a municipality. — Where the 
taxpayer, who paid gross receipts, taxes imposed by the 
state, county and municipality, determined that, it had 
mistakenly paid taxes to the municipality because its 
place of business was actually in‘ the unincorporated 


- part of the county and not within,the municipal,bound- 


aries; the taxpayer filed amended returns changing the 
reporting location from the municipality to the county; 


‘in January 2013, the department granted the taxpayer 


a refund of taxes going back to January 2009; and the 
department claimed that the municipality had to refund 


“taxes distributed to the municipality based on the tax- 


payer's original returns from January 2009 in excess of 
$2.3 million, 7-1-6.15(C) NMSA 1978 barred the depart- 
ment from recovering any excess state and municipal 
taxes revenues distributed to the municipality’ prior 
to January 1, 2012 and had statutory authority to re- 
cover only $120,552. from the municipality for errone- 
ous distributions of taxes made in 2012. City of Eunice v. 
N.M. Taxation & Revenue Dep't, ci dees! 085, cert. 
granted, 2014-NMCERT-008. 


7-1-6.16. County equalization distribution. 


A. Beginning on September 15, 1989 and on September 15 of each year’ thereafter, the sian 
ment shall distribute to any county that has imposed or continued in effect during the state's pre- 
ceding fiscal year a county gross receipts tax pursuant to Section 7-20E-9 NMSA 1978 an amount 
equal to: 

(1) the product of a fraction, the numerator of which is the county's porerlaior and the 
denominator of which is the state's population, multiplied by the annual sum for the county; less 

(2) the net receipts received by the department during the report year, including any in- 
crease or decrease made pursuant to Section 7-1-6.15 NMSA 1978, attributable to the county gross 
receipts tax at a rate of one-eighth percent; provided that for any month in the report year, if no 
county gross receipts tax was in effect in the county in the previous month, the net receipts, for the 
purposes of this section, for that county for that month shall be zero. 

B. Ifthe amount determined by the calculation in Subsection A of this section is zero or a nega- 
tive number for a county, no distribution shall be made to that county. 

C. As used in this section: 

(1) "annual sum" means for each county the sum of the monthly amounts fof those months 
in the report year that follow a month in which the county had in effect a county gross receipts tax; 

(2) "monthly amount" means an amount equal to the product of: 

(a) » the net receipts received by the department in the month attributable to the state 
gross receipts tax plus five percent of the total amount of deductions claimed pursuant to Sec- 
tion 7-9-92 NMSA 1978 for the month plus five percent. of the total amount of deductions claimed 
pursuant to Section 7-9-93 NMSA 1978 for the month; and 

(b) a fraction, the numerator of which is one-eighth percent and the denominator of 
which is the tax rate imposed by Section 7-9-4 NMSA 1978 in effect on the last day of the prevague 
month; 

(3) nsopitabion® means the most recent official census or estimate ascent by the 
United States census bureau for the unit or, if neither is available, the most current estimated 
population for the unit provided in writing by the bureau of business and economic research at the 
university of New Mexico, and 

(4) "report. year" means the twelve-month period ending on the July 31 immediately pre- 
ceding the date upon which a distribution pursuant to this section is required to be made. 


History: 1978 Comp., § 7-1-6.16, enacted by Laws 
1988, ch. 218, § 27; 1986, ch. 20, § 11; 1989, ch, 216, § 1; 
2004, ch. 116, § 4. 


The 2004 amendment, effective January 1, 2005, 
amended Subsection C to divide Paragraph (2) into Sub- 
paragraphs (a) and (b), to delete from Subparagraph (a); 
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7-1-6.17 


"multiplied by" and to insert in its place: "plus five percent 
of the total amount of deductions claimed pursuant to Sec- 


tion 7-9-92 NMSA 1978 for the month plus five percent of _ 


the total amount of deductions claimed pursuant to nib 
tion 7-9-93 NMSA 1978 for the month; and". 

The 1989 amendment, effective June 16, 1989, in 
the introductory paragraph of Subsection A substituted 
"1989" for "1986", inserted "during the state's preceding 


7-1-6.17. Repealed. 


Repeals. — Laws 1987, ch. 264, § 25A repealed 7-1- 
6,17. NMSA 1978, as enacted by Laws 1986, ch, 112, § 1, 


ADMINISTRATION 


7-1-6.20 


fiscal year", and deleted "for general purposes" following 
"tax"; rewrote Paragraph A(1); in Paragraph A(2) rewrote 
the first sentence and added the second sentence; added 
Paragraphs C(1) and ‘C(2); redesignated former Subsec- 
tion Cas Paragraph C(3) while deleting therein "for the 
purposes of this section" following "means"; and, added 


Paragraph C(4). 


relating to distribution of tobacco products tax, effective 
July 1, 1987. 


7-1-6.18. Distribution; veterans! state cemetery fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the veterans' state 
cemetery fund of the amounts designated pursuant to Section 7-2-28 NMSA 1978 as contributions 
to that fund after the city of Santa Fe has received the balance of tax refund contributions in the 
amount of one million seventy thousand dollars ($1,070,000). 


History: 1978 Comp., § 7-1-6.18, enacted by Laws 
1987, ch. 257, § 1; 2011, ch. 42, § 2; 2016, ch..7, § L. > 

The 2016 amendment, effective May 18, 2016; changed 
the name of the veterans’ national cemetery fund to the vet- 
erans' state cemetery fund, removed a contingency on a dis- 
tribution to the veterans' state cemetery fund that already 
occurred, and removed a requirement that certain excess 
amounts in the veterans’ state cemetery fund be distributed 
to the substance abuse education fund; in the catchline, af- 


ter "veterans", deleted "national" and added "state"; deleted | 


"Upon a'certification by the state board of finance that the 
city of Santa Fe grants and conveys additional acreage for 
the Santa Fe national cemetery", after "veterans", deleted 


"national" and added. "state", after "contributions to that 
fund", deleted "provided that when the-sum of contribu- 
tions received.on or after January 1, 1988 equals one million 
seventy thousand dollars ($1,070,000), any contributions 
received in excess of that amount shall be distributed to the 
substance abuse education fund" and added "after the city 
of Santa Fe has received the balance of tax.refund contribu- 
tions in the amount of one million seventy thousand dollars 
($1,070,000)", . 

‘The 2011 amendment, effective June 17, 2011, elimi- 
nated the provision that. permitted distributions to the 
substance abuse education fund if House Bill 103 of the 
first session of the thirty-eighth legislature became law. 


7-1-6.19. Distribution; county government road fund created. | 


A. There is created in the state treasury the "county government road fund". 
B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the county govern- 
ment road fund in an amount equal to five and seventy-six hundredths percent of the net receipts 


attributable to the gasoline tax. 


History: 1978 Comp., § 7-1-6.19, enacted by Laws 
1991, ch. 9, § 15; 1998, ch. 357, § 5; 1994, ch. 5, § 9; 
1995, ch. 6, § 5. 

Repeals ‘and reenactments, — iit 1991} ch. 9, §°15 
repealed former 7-1-6.19 NMSA 1978, as enacted by Laws 
1987, ch. 347, § 10, and enacted a new section, effective 
July 1, 1992. 

Compiler’ s notes. — Subsection A of Laws 1995, ch. 
6, § 20 repealed 7-1-6.19 NMSA 1978, as enacted by Laws 
1994, ch, 5, § 10, relating to the creation of and distribu- 
tions to county government road fund and which was to 
become effective August 1, 1997, effective June 16, 1995. 


For provisions of former section, see the 1994 NMSA 1978 
on NMOneSource.com. — * 

The 1995 amendment, effective August 1, 1995, sub- 
stituted "five and seventy-six hundredths percent" for 
"four and nine tenth percent" in Subsection B. 

The 1994 amendment, effective August 1, 1994, sub- 
stituted "four and nine-tenths" for "four and forty-six hun- 
dredths" in Subsection B. ‘ 

The 1993 amendment, effective August 1, 1993, sub- 
stituted "four and forty-six hundredths percent" for "six 
and thirteen-hundredths percent" in Subsection B. 


7-1-6.20. Identification of money in extraction taxes ReUBHEnSe fund; 


distribution. 


A. Except as provided in Subsection B of this section, after the necessary disbursements have 
been made from the extraction taxes suspense fund, the money remaining in the suspense fund as 
of the last day of the month shall be identified by tax source and distributed or transferred in ac- 
cordance with the provisions of Sections 7-1-6.21 through 7-1-6.23 and 7-1-6.61 NMSA 1978. After 


359 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 
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the necessary distributions and transfers, any balance, except for remittances unidentified as to 
source or disposition, shall be transferred to the general fund. 

B. Payments on assessments issued by the department pursuant to the Oil and Gas Con- 
servation Tax Act [Chapter 7, Article 30 NMSA 1978], the Oil and Gas Emergency School Tax 
Act [Chapter 7, Article 31 NMSA 1978], the Oil and Gas Ad Valorem Production Tax Act [Chap- 
ter 7, Article 32 NMSA 1978] and the Oil and Gas Severance Tax Act [Chapter 7, Article 29 
NMSA 1978] shall be held in the extraction taxes suspense fund until the secretary determines 
that there is no substantial risk of protest or other litigation, whereupon after the necessary 
disbursements have been made from the extraction taxes suspense fund, the money remain- 
ing in the suspense fund as of the last day of the month attributed to these payments shall be 
identified by tax source and distributed or transferred in accordance with the provisions of Sec- 
tions 7-1-6.21 through 7-1-6.23 and 7-1-6.61 NMSA 1978. After the necessary distributions and 
transfers, any balance, except for remittance unidentified as to source or disposition, shall be 
transferred to the general fund. 


History: 1978 Comp., § 7-1-6.20, enacted by Laws 
1985, ch. 65, § 6; 2001, ch. 230; § 2; 2017 (1st S.S.), ch. 
8, § 2; 2020, ch. 3, § 5. 

Cross references, — For the extraction taxes sus- 
pense fund, see 7-1-6 NMSA 1978. 

For the general fund, see 6-4-2 NMSA 1978. 

The 2020 amendment, effective July 1, 2020, in Sub- 
sections A and B, changed "Section 3 of this 2017 act" to 
"7-1-6.61". 


The 2017 (1st S.S.) amendment, effective July 1, 
2018, provided that excess funds in the extraction taxes 
suspense fund be distributed or transferred in accordance 
with the provisions of Section 7-1-6.61 NMSA 1978; and in 
Subsections A and B, after "7-1-6.23 NMSA 1978", added 
"and Section 3 of this 2017 act". 

The 2001 amendment, effective June 15, 2001, in- 
serted "Except as provided in Subsection B of this section" 
in Subsection A, and added Subsection B. 


7-1-6.21. Distribution to oil and gas reclamation fund. 


A. With respect to any period for which the rate of the tax imposed by Section 7-30-4 NMSA 
1978 is nineteen-hundredths percent, a distribution pursuant to Section 7-1-6.20 NMSA 1978 
shall be made to the oil and gas reclamation fund in an amount equal to two-nineteenths of the net 
receipts attributable to the tax imposed under the Oil and Gas Conservation Tax Act [Chapter 7, 
Article 30 NMSA 1978]. 

B. With respect to any period for which the total rate of the tax imposed on oil by Section 7- 
30-4 NMSA 1978 is twenty-four hundredths percent, a distribution pursuant to Section 7-1-6.20 
NMSA 1978 shall be made to the oil and gas reclamation fund in an amount equal to nineteen 
and seven-tenths percent of the net receipts attributable to the tax imposed under the Oil and Gas 


Conservation Tax Act. 


History: 1978 Comp., § 7-1-6.21, enacted by Laws 
1985, ch. 65, § 7; 1989, ch. 180, § 1; 1991, ch. 9, § 16; 
2008, ch. 483, § 1; 2010, ch. 98, § 1. 

The 2010 amendment, effective May 19, 2010, in Sub- 
section A, after "reclamation fund in", deleted "the" and 
added "an"; in Subsection B, after "far which the", added 
"total"; after "tax imposed", added "on oil"; after "Sec- 
tion 7-30-4 NMSA 1978 is", deleted "eighteen hundredths" 
and added "twenty-four hundredths"; after "reclamation 
fund in", deleted "the" and added "an"; and after "amount 
equal to", deleted "one-eighteenth" and added "nineteen 
and seven-tenths percent". 

The 2008 amendment, effective July 1, 2003, inserted 
the Subsection A designation; substituted "two-nineteenths" 


for "one-nineteenth" in the second percentage of Subsection 
A; and added Subsection B. 

The 1991 amendment, effective July 1, 1991, substi- 
tuted "and Gas Reclamation" for "Conservation" in the 
catchline; deleted former Subsection A, relating to a distri- 
bution pursuant to 7-1-6.20 NMSA 1978 to the oil conser- 
vation fund; and deleted the subsection designation "B".. 

The 1989 amendment, effective June 16, 1989, des- 
ignated the formerly undesignated provisions as Subsec- 
tion A, while inserting therein "the difference between" 
and adding all of the language following "Act", and added 
Subsection B. 


7-1-6.22. Distributions to oil and gas production tax fund, oil and 
gas equipment tax fund and copper production tax fund; 


creation of funds. 


A. A distribution pursuant to Section 7-1-6.20 NMSA 1978 shall be made to the "oil and gas 
production tax fund", hereby created in the state treasury, of the net receipts including advance 
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payments, attributable to the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 
NMSA 1978]. 

B, A distribution pursuant to Section 7-1-6.20 NMSA 1978 shall be made to the "oil and gas 
equipment tax fund", hereby created in the state treasury, of the net receipts attributable to the 
Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978]. 

C. A distribution pursuant to Section 7-1-6.20 NMSA 1978 shall he made to the "copper pro- 
duction tax fund", hereby created in the state treasury, of the net receipts attributable to the Cop- 
per Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]. 


History: 1978 Comp., § 7-1-6.22, enacted by Laws The 1990 amendment, effective March 7, 1990, in- 


1985, ch. 65, § 8; 1990, ch. 125, § 2; 1991, ch. 9, § 17. serted "and copper production tax fund" in the section 
The 1991 amendment, effective July 1, 1991, inserted heading, made a related stylistic change, and added Sub- 
"including advance payments" in Subsection A. section CO, 


7-1-6.23. Distribution to severance tax bonding fund. 


A distribution pursuant to Section 7-1-6.20 NMSA 1978 shall be made to the severance tax 
bonding fund of the net receipts attributable to the taxes and advance payment imposed pursuant 
to the Severance Tax Act [7-26-1 through 7-26-8 NMSA 1978] and the Oil and Gas Severance Tax 
Act [Chapter 7, Article 29 NMSA 1978]. 


History: 1978 Comp., § 7-1-6.23, enacted by Laws The 1991 amendment, gen) July 1, 1991, inserted 
1985, ch. 65, § 9; 1991, ch. 9, § 18. "and advance payment”. 

Cross references. — For the severance tax bonding 
fund, see 7-27-2 NMSA 1978. 


7-1-6.24. Distribution; substance abuse education fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the substance abuse 
education fund of the amounts designated pursuant to Section 7-2-30 NMSA 1978 as contribu- 
tions to that fund. 


History: 1978 Comp., § 7-1-6.18, enacted by Laws . Cross references. — For substance abuse education 
1987, ch. 265, § 3; 2017, ch. 63, § 10. fund, see 9-7-17 NMSA 1978. 

Compiler's notes. — Laws 1987, ch. 257, § 1 and ch. The 2017 amendment, effective June 16, 2017, after 
265, §3 both enacted 7-1-6.18 NMSA 1978, thereby ne- the second occurrence of "Section", changed "7-2-28" to "7- 
cessitating the renumbering of this section as 7-1-6.24 2-30", 

NMSA 1978. 


7-1-6.25. Distribution of petroleum products loading fee; corrective 
action fund; local governments road fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 of the netireceipts attributable to the pe- 
troleum products loading fee shall be made to each of the following funds in the following amounts: 

A. to the local governments road fund an amount equal to the net receipts attributable to a fee 
of forty dollars ($40.00) per load; and 

B. to the corrective action fund the balance, if any, of the net receipts. 


History: 1978 Comp., § 7-1-6.25, enacted by Laws petroleum products loading fee when the corrective action 


1988, ch. 70, § 9; 1990, ch, 124, § 13; 1993, ch. 298, § 1; fund is certified to equal or exceed $50,000,000, and re- 
1995, ch. 6, § 6; 1996, ch. 82, § 1. . wrote the remaining provisions. 

Cross references. — For imposition of petroleum The 1995 amendment, effective August 1, 1995, in- 
products loading fee, see 7-18A-3 NMSA 1978. » serted "of petroleum products loading fee" and "local gov- 

For local governments road fund, see 67-3-28.2 NMSA ernments road fund" in the section heading; designated the 
1978. former first and second sentences as Subsections A and B; 

For ground water protection corrective action fund, see deleted "shall be made to the corrective action fund" preced- 
74-6B-7 NMSA 1978. ing "of the net receipts" and added the language beginning 

The 1996 amendment, effective July 1, 1996, deleted "shall be made" at the end of the introductory paragraph of 
former Subsection B relating to ceasing imposition of the Subsection A; and added Paragraphs A(1) and A(2). 
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The 1993 amendment, effective April 7, 1993, substi- division of the health and iaiettihacotae department" near 
tuted "fifty million dollars ($50,000,000)" for "twenty-five the middle of the second sentence, 
million dollars ($25,000,000)" and "secretary of environ- The 1990 amendment, effective July 1, 1990, rewrote 
ment" for "director of the environmental improvement the section to the extent that a detailed comparison would 


_ be eiprentiioattio 


7-1-6.26. County government road fund; aivivibadiaH 


A. For the purposes of this section, "distributable amount" means the amount in the county 
government road fund as of the last day of any month for which a distribution is required to be 
made pursuant to this section in excess of the balance'in that fund as of the last day of the preced- 
ing month after reduction for any required distributions for the preceding month. 

B. The secretary of transportation shall determine and certify on or before July 1 of each year 
the total miles of public roads maintained by each county pursuant to Section 66-6-23 NMSA 
1978. For the purposes of this subsection, if the certified mileage of public roads maintained by.a 
county is less than four hundred miles, the state treasurer shall increase the number of miles of 
public roads maintained by that county by fifty percent and revise the.total miles of public,roads 
maintained by all counties accordingly. Except as provided otherwise in Subsection D of this sec- 
tion, each county shall receive an amount equal to its proportionate share of miles of public roads 
maintained, as the number of miles for the county may have been revised pursuant to this sub- 
section, to the total miles of public roads maintained by all counties, as that total may have been 
revised pursuant to this subsection, times fifty percent of the distributable amount in ihe county 
government road fund. 

C. Except as provided otherwise in Subsection D of this section, each county shall receive a 
share of fifty percent of the distributable amount in the county government road fund as deter- 
mined in this subsection. The amount for each county shall be the greater of: 

(1) twenty-one cents ($,21) multiplied by the county's population as shown by the most 
recent federal decennial census; or 

(2) the proportionate share that the taxable gallons of gasoline reported for that county for 
the preceding fiscal year bear to the total taxable gallons of gasoline for all counties in the preced- 
ing fiscal year, as determined by the department, multiplied by fifty percent of the distributable 
amount in the county government road fund. 

If the sum of the amounts to be distributed pursuant to Paragraphs (1) and (2) of this subsection 
exceeds fifty percent of the distributable amount in the county government road fund, the excess 
shall be eliminated by multiplying the amount determined in Paragraphs (1) and (2) of this sub- 
section for each county by a fraction, the numerator of which is fifty percent of the distributable 
amount in the county government road fund, and the denominator of which is the sum of amounts 
determined for all counties in Paragraphs (1) and (2) of this subsection. 

D. If the distribution for a class A county or for an H class county determined pursuant. to 
Subsections B and C of this section exceeds an amount equal to one-twelfth of the product of the 
total taxable gallons of gasoline reported for the county for the preceding fiscal year times one cent 
($.01), the distribution for that county shall be reduced to an amount equal to one-twelfth of the 
product of the total taxable gallons of gasoline reported for the county for the preceding fiscal year 
times one cent ($:01). Any amount of the reduction shall be shared among the counties whose dis- 
tribution has not been reduced pursuant to this subsection in the ratio 2 the amounts iprrieiee i 
in Subsections B and C of this section. 

EK. Ifacounty has not made the required mileage sertifcation a F to Section 67-3-28.3 NMSA 
1978 by April 1 of every year of the year for which distribution is being made, the secretary of transpor- 
tation shall estimate the mileage maintained by those counties for the purpose of making distribution 
to all counties, and the amount. calculated to be distributed each month to those counties not certifying 
mileage shall be reduced by one-third each month for that fiscal year and that amount not distributed 
to those counties shall be distributed equally to all counties that have certified mileages. 

F, Distributions made to counties pursuant to this section shall be deposited in the county 
road fund to be used for the construction, reconstruction, resurfacing or other improvement or 
maintenance of the public roads and bridges in the county, including right-of-way and materials 
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ADMINISTRATION 


7-1-6.27 


acquisition. Money distributed pursuant to this section may be used by the county to provide 
matching funds for projects subject to cooperative agreements entered into with the department of 
transportation pursuant to Section 67-3-28 NMSA 1978. 


History: Laws 1987, ch. 347, § 11; 1988, ch. 106, § 1; 
1989, ch. 352, § 2; 1990, ch. 85, § 3; 1992, ch. 55, § 5; 
1999, ch. 212, § 2; 2017, ch. 68, § 11. 

The 2017 amendment, effective June 16, 2017, made 
technical corrections; in Subsection B, after "The secre- 
tary of", deleted "highway and", after "certify on or be- 
fore", deleted "July 1, 1987 and on or before", and after 
"July 1 of each", deleted "subsequent"; in Subsection E, 
after "NMSA 1978", deleted "by May 1, 1998, and", after 
"of every year", deleted "thereafter", and after "the secre- 
tary of", deleted "highway and"; and in Subsection F, after 
"entered into with the", deleted "state highway and" and 
added "department of", and after "transportation", deleted 
"department". 

The 1999 amendment, effective August 1, 1999, added 
Subsection F. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "Subsections B and C" for "Subsections A and B" 
near the beginning of the first sentence of Subsection D 
and "that" for "which" near the end of Subsection E. 


The 1990 amendment, effective July 1, 1990, deleted 
former Subsection.A which read "The state treasurer shall 
distribute the distributable amount for August, 1987 and 
each subsequent month to the respective county road 
funds in accordance with the provisions of this section"; 
redesignated former Subsections B to F as Subsections A 
to E; deleted "less the distributable amount to the county 
government training program, pursuant to Section 7-1- 
6.19 NMSA 1978, which is equal to five-tenths of one per- 
cent of the amount in the county government road fund" 
at the end of Subsection A; in Subsection C, substituted 
"Subsection'D" for "Subsection E" in the first sentence and 
rewrote the second paragraph of Paragraph (2); and, in 
Subsection D, substituted "Subsections A and B" for "Sub- 
sections B and C" in the first sentence and added the sec- 
ond sentence. 

The 1989 amendment, effective June 16, 1989, in 
Subsection B, inserted the language at the end beginning 
"less the distributable amount". 


7-1-6.27. Distribution; municipal roads. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to municipalities 
for the purposes and amounts specified in this section in an aggregate amount equal to five and 
seventy-six hundredths percent of the net receipts attributable to the gasoline tax. 

B. The distribution authorized in this section shall be used for the following purposes: 

(1) reconstructing, resurfacing, maintaining, repairing or otherwise improving existing 


alleys, streets, roads or bridges, or any combination of the foregoing; or laying off, opening, con- 
structing or otherwise acquiring new alleys, streets, roads or bridges, or any combination of the 
foregoing; provided that any of the foregoing improvements may include, but are not limited to, the 
acquisition of rights of way; 

(2) to provide matching funds for projects subject to cooperative agreements with the state 
highway and transportation department pursuant to Section 67-3-28 NMSA 1978; and 

(3) for expenses of purchasing, maintaining and operating transit peroatnit and facilities, 
for the operation of a transit authority established by the municipal transit law and for the op- 
eration of a vehicle emission inspection program. A municipality may engage in the business of the 
transportation of passengers and property within the political subdivision by whatever means the 
municipality may decide and may acquire cars, trucks, motor buses and other equipment necessary 
for operating the business. A municipality may acquire land, erect buildings and equip the buildings 
with all the necessary machinery and facilities for the operation, maintenance, modification, repair 
and storage of the cars, trucks, motor buses and other equipment needed. A municipality may do all 
things necessary for the acquisition and the conduct of the business of public transportation. 

C. For the purposes of this section: 

(1)' "computed distribution amount" means the distribution amount calculated fora mu- 
nicipality for a month pursuant to Paragraph (2) of Subsection D of this section prior to any ad- 
justments to the amount due to the provisions of Subsections E and F of this section; 

(2) "floor amount" means four hundred seventeen dollars ($417); 

(8) "floor municipality" means a municipality whose computed distribution amount is less 
than the floor amount; and f 

(4) “full distribution municipality" means a municipality whose population at the last fed- 
eral decennial census was at least two hundred thousand. 

D. Subject to the provisions of Subsections E and F of this section, each municipality shall be 
distributed a portion of the aggregate amount distributable under this section in an amount equal 
to the greater of: 
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(1), the floor amount; or 
(2). eighty-five percent of the aggregate amount distributable iris this section times a 

fraction, the numerator of which is the municipality's reported taxable gallons of gasoline for the 
immediately preceding state fiscal year and the denominator of which is the reported total taxable 
gallons for all municipalities for the same:period. | 

E. Fifteen percent of the aggregate amount distributable under this section shall be réferted 
to as the "redistribution amount". Beginning in August, 1990, and each month thereafter, from the 
redistribution amount there shall be taken an amount sufficient to increase the computed distri- 
bution amount of every floor municipality to the floor amount. In the event that the redistribution 
amount is insufficient for this purpose, the computed distribution amount for each floor munici- 
pality shall be increased by an amount equal to the.redistribution amount times a fraction, the 
numerator of which is the difference between the floor amount and the municipality's computed 
distribution amount and the denominator of which is the difference between the product of the 
floor amount multiplied by the number of floor municipalities and the total of the computed. distri- 
bution amounts for all floor municipalities. ‘ 

F. Ifa balance remains after the redistribution amount has been reduced pursuant to Subsection 
E of this section, there shall be added:to the computed distribution amount of each:municipality that 
is neither a full distribution municipality nor a floor municipality an amount that equals the balance 
of the redistribution amount times a fraction, the numerator of which is the computed distribution 
amount of the municipality and the denominator of which is the sum of the computed distribution 
amounts of all municipalities that are neither full distribution moun eS nor floor ounce 


History: 1978 Comp., § 7-1-6.27, enacted by Laws The 1995 OI tna effective iol 1, 1995, sub- 
1991, ch. 9, § 20; 1992, ch. 55, § 6; 1993, ch. 357, § 6; stituted "five and seventy-six hundredths ' ‘percent! for 
1994, ch. 5, § 11; 1995, ch. 6, § '7; 1999, ch, 212, § 3. , "four.and nine tenth percents" in, Subsection A. 

Repeals and reenactments. — Laws 1991, ch, 9, § 20 _ The 1994 amendment, effective August 1, 1994, sub- 
repealed former 7-1-6.27 NMSA 1978, as amended by ~ © stituted "four and nine-tenths" for "four and forty-six hun- 
Laws 1991, ch, 9, § 19 and enacted a new section, effective ‘dredths" in Subsection A and “amount distributable under 
July 1, 1992. »,., this section" for "six and thirteen-hundredths percent of the 

Compiler s notes, — Subsection A of Laws 1995, ch, net receipts attributable to the gasoline tax" in the introduc- 
6, § 20 repealed 7-1-6.27 NMSA 1978, as enacted by Laws tory language of Subsection D, and deleted the former second 
1994, ch. 5, § 12, relating toidistributions to municipalities sentence in Subsection E; relating to the 1989-1990 period. 
for municipal roads and which was to become effective Au- .... The 1993 amendment, effective August 1, 1993, sub- 
gust 1, 1997, effective June 16, 1995. For provisions of former stituted "four and forty-six hundredths percent” for "six 
section, see the 1994 NMSA 1978 on NMOneSource.com. and thirteen hundredths percent" in Subsection A. 

The 1999 amendment, effective August 1, 1999, in The 1992 amendment, effective July 1, 1992, substi- 
Subsection B added Paragraph (2), made a related sty- tuted "thirteen-hundredths percent" for "twenty-five one 
listic change, and redesignated former Paragraph (2) as hundredths percent" in the introductory paragraph of Sub- 


Paragraph (38). section D and made minor stylistic changes in Subsection F. 
7-1-6.28. Disibution: municipal arterial program of local governments 
_road fund. 


A distribution pursuant to Section 7-1-6.1 NMSA. 1978 shall be made to the municipal arterial 
program of the local governments road fund created in Section 67-3-28.2 NMSA 1978 in an amount 
equal to one and forty-four hundredths percent of the net receipts attributable to the gasoline tax. 


History: 1978 Comp., § 7-1-6.28, enacted by Laws "municipal arterial program of" in the section heading; 


1991, ch,.9, § 22; 1998, ch. 357, § 7; 1994, ch. 5, § 18; deleted the Subsection A designation; substituted "one 
19985, ch. 6, § 8. and forty-four hundredths" for "one and twenty-two hun- 
Repeals and reenactments. — Laws 1991, ch. 9, § 22 dredths"; and deleted former Subsection B relating to 
repealed former 7-1-6.28 NMSA 1978, as enacted by Laws distributions pursuant to 7-1-6.1 NMSA 1978 to the local 
1989, ch. 356, § 8, and enacted a new section, effective governments road fund. 
July 1, 1992. The 1994 amendment, effective August 1, 1994, re- 
Compiler's notes. — Subsection A of Laws 19965, ch. wrote the section heading, which read: "Distribution; 
6, § 20 repeals 7-1-6.28 NMSA 1978 as enacted by Laws municipal arterial program"; designated the previously 
1994, ch, 5, § 14, relating to distributions to the local. gov- undesignated language as Subsection A, and substituted 
ernments road fund and which was to become effective "one and twenty-two hundredths" for "one and eleven- 
August 1, 1997, effective June 16, 1995. For provisions hundrédths" therein; and added Subsection B. 
of former section, see the 1994 NMSA 1978 on NMOne ‘The 1993 amendment, effective August 1, 1993, sub- 
Source.com. stituted "one and eleven hundredths" for "one and BRip 
The 1995 amendment, effective August 1, 1995, sub- three hundredths", 


stituted "Distribution" for "Distributions" and inserted 
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7-1-6.29 ADMINISTRATION 7-1-6.31 


7-1-6.29. Money in workers' compensation collections suspense fund; 
distribution. 

A. After the necessary disbursements from ‘the workers' compensation collections suspense 
fund have been made, money remaining in the suspense fund as of the last day of the month, less 
any deduction for administrative costs determined and made by the department pursuant to Sec- 
tion 52-5-19 NMSA 1978, less any distribution made pursuant to Subsection B of this section and 
less any amount determined by the department to be retained in the suspense fund for the pur- 
pose of making refunds, shall be distributed to the workers' compensation administration fund. 

B.. Upon certification by the New Mexico finance authority that a project is sufficiently devel- 
oped to warrant the issuance of bonds by the authority, the department shall distribute the first 
forty cents ($.40) of each workers' compensation assessment imposed pursuant to Section 52-5-19 
NMSA 1978 to the New Mexico finance authority. Upon certification by the authority, the depart- 
ment shall cease > distribution to the authority. 


History: 1978 Kee one § 7-1-6.27, eo by Laws . The 1993 amendment, effective April 8, 1993, re- 


1989, ch. 325, § 3; 1998, ch. 367, § 74. designated the existing language as Subsection A and 
Compiler's notes. — As enacted by Laws 1989, ch. inserted "less any distribution made pursuant to Sub- 

325, § 3, this section was designated 7-1-6.27 NMSA 1978, section B of this section" in that subsection, and added 

However, due to the enactment of an identically designated Subsection B, 

section by Laws 1989, ch. 356, § 7, this section was redes- 

ignated, 


7-1-6.30. Distribution; retiree health care fund. 


A. Beginning January 1, 2017 and prior to July 1, 2019, a distribution pursuant to ete 7-1-6.1 
NMSA 1978 shall be made to the retiree health care anh in an amount equal to one-twelfth of the to- 
tal amount distributed to the retiree health care fund beginning July 1, 2015 and prior to July 1, 2016. 

B. Beginning July 1, 2019, a distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be 
made to the retiree health care fund in an amount equal to one-twelfth of one hundred twelve 
percent of the total amount distributed to the retiree health care fund in the previous fiscal year. 


History: 1978 Comp., § 7-1-6.30, enacted by Laws to the retiree health care fund in the previous fiscal year. 
1990, ch. 6, § 20; 1992, ch. 55, § 7; 2001, ch. 335, § 1; For the fiscal year beginning July 1, 2002 and subsequent 
2016 (2nd S.S.), ch. 1, § 1. | fiscal years" and added new Subsection A; added the new 

Cross references, — For retiree health care fund, see subsection designation "B" and in Subsection B, after the 
10-7C-8 NMSA 1978. subsection designation, added "Beginning July 1, 2019". 

The 2016 (2nd S.S.) amendment, effective October 7, The 2001 amendment, effective June 15, 2001, substi- 
2016, temporarily suspended the growth of certain distri- tuted "period ending June 30, 2002" for "eighty-first and 
BaubAS to the retiree health care fund; after the catchline, subsequent fiscal years"; and added the last sentence. 
deleted 'For the period ending June 30, 2002, a distribution The 1992 amendment, effective July 1, 1992, rewrote 
pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the this section to the extent that a detailed comparison 
retiree health care fund in an amount equal to one-twelfth would be impracticable. 


of one hundred six percent of the total amount distributed 


7-1-6.31. Distributions; enhanced 911 fund; network and database 
surcharge fund. 


A. Pursuant to Section 7-1-6.1 NMSA 1978, a eribition shall be made i the enhanced 911 
fund in an amount equal to the net receipts attributable to the 911 emergency surcharge. 

B. A distribution pursuant to Section .7-1-6,1 NMSA 1978 shall be made to the network and 
database surcharge fund of the net receipts attributable to the network and database surcharge 
imposed pursuant to the Enhanced 911 Act [63-9D-1 through 63-9D-11.1 NMSA 1978]. 


History: 1978 Comp., § 7-1-6.30, ‘enacted by Laws The 1993 amendment, effective July 1, 1993, rewrote 


1990, ch. 86, § 5; 19938, ch. 48, § 1. the catchline which read "Distribution - Enhanced 911 
Compiler's notes. — Laws 1990, ch 86, §5 enacted Fund"; redesignated the former provision as Subsection A; 
this section as 7-1-6.80 NMSA 1978, but since Laws 1990, and added Subsection B. . 


ch. 6, § 20 had already enacted a section designated 7-1- 
6.30 NMSA 1978, this section has been compiled as 7-1- 
6.31 NMSA 1978. 
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7-1-6.32 TAXATION 7-1-6.36 


7-1-6.32. Distribution; solid waste assessment fee. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the solid waste facility 
grant fund of the net receipts attributable to the solid waste assessment fee authorized under the 
Solid Waste Act [74-9-1 through 74-9-42 NMSA 1978] less any administrative fee withheld pursu- 
ant to Section 7-1-6.41 NMSA 1978. 


History: Laws 1990, ch. 99, § 44; 1997, ch. 125, § 4; The 2017 amendment, effective June 16, 2017, after 


2017, ch. 63, § 12. the second occurrence of "Section", deleted "1 of this 1997 
Cross references. — For solid waste facility grant act" and added "7-1-6.41 NMSA 1978". 
fund, see.'74-9-41 NMSA 1978. Mm; The 1997 amendment, effective July 1, 1997, added 


the language beginning "less any. administrative". 


7-1-6.33. Distribution to county-supported mGaicaia fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be aie to ine county-supported 
medicaid fund of the net receipts attributable to the taxes imposed pursuant to Section 7-20E-18 
NMSA 1978. 


History: Laws 1991, ch. 212, § 15; 2017, ch. 63, § 13. Gross Receipts Tax Act" and added "Section 7-20E- 18 
The 2017 amendment, effective June 16, 2017, after NMSA 1978", 
"imposed pursuant to", deleted "the County Health Care 


7-1-6.34. Distribution; conservation planting revolving fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the conservation plant- 
ing revolving fund of all amounts designated as contributions to that fund under the provisions of 
Section 7-2-24.1 NMSA 1978. 


History: 1978 Comp., § 7-1-6.34, enacted by Laws For optional designation of tax refund, see 7-2-31 NMSA 
1992, ch. 108, § 3. 1978. ; 

Cross references. — For contributions to proper state 
political party, see 7-1-6.35 NMSA 1978. 


7-1-6.35. Distribution; contributions to state political party. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state treasurer in 
an amount equal to the money designated pursuant to Section 7-2-31 NMSA 1978 as contributions 
to a state political party, as that term is defined in Section 7-2-31 NMSA 1978. The state treasurer 
within ten days of receipt of the money from the department shall remit the amount designated 
for each state political party to that party. 


History: Laws 1992, ch. 108, § 2; 1993, ch. 30, § 4. The 1993 amendment, effective June 18, 1993, re- 

Cross references, — For contributions to conservation wrote the catchline which read "Contributions credited to 
planting revolving fund, see 7-1-6.834 NMSA 1978. proper state political party" and rewrote this section to 

For optional designation of tax refund, see 7-2-3831 NMSA the extent that a detailed comparison is impracticable. 
1978. 


7-1- 6. 36. Distribution; interstate telecommunications gross 
receipts tax. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to each em Te in an 
amount, subject to any increase or decrease made pursuant to Section 7-1-6.15 NMSA 1978, equal 
to the product of the quotient of one and thirty-five hundredths percent divided by the tax rate im- 
posed by the Interstate Telecommunications Gross Receipts Tax Act [Chapter 7, Article 9C NMSA 
1978] times the net receipts for the month attributable to the interstate telecommunications gross 
receipts tax from business locations: 
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7-1-6.37 


A. within that municipality; 


ADMINISTRATION 


7-1-6.38 


B. on land owned by the state, commonly known as the "state fairgrounds", within the exterior 


boundaries of that municipality; 


C. outside the boundaries of any municipality on land owned by that sritiuienpedlita and 
D. onan Indian reservation or pueblo grant in an area that is contiguous to that municipality 
and in which the municipality performs services pursuant to a contract between the municipality 


and the Indian tribe or Indian pueblo if: 


(1) the contract describes an area in which the municipality is required to perform ser- 
vices and requires the municipality to perform services that are substantially the same as the 


services the municipality performs for itself; and 
(2) the governing body of the municipality has submitted a copy of the contract to the sec- 


retary. 


History: Laws 1992, ch. 50, § 18 and Laws 1992, ch. 
67, § 13. 

Compiler's notes. — Identical versions of this section 
were enacted by Laws 1992, ch. 50, § 13 and Laws 1992, 


7-1-6.37. Repealed. 


Repeals. — Laws 1995, ch. 6, § 21 repealed 7-1-6.37 
NMSA 1978, as enacted by Laws 1993, ch. 357, § 8, re- 
lating to distribution of gasoline and special fuel excise 
taxes to the general fund, effective August 1, 1995, For 
provisions of former section, see the 1994 NMSA 1978 on 


ch. 67, § 18, both effective July 1, 1992. The section was 
set out as enacted by Laws 1992, ch. 67, § 18, See 12-1-8 
NMSA 1978. 


Subsection A of Laws 1995, ch. 6, § 20 repealed 7-1-6.37 
NMSA 1978, as enacted by Laws 1994, ch. 5, § 16, relating 
to distribution of gasoline and special fuel excise taxes to 
the general fund and which was to become effective Au- 
gust 1, 1997, effective June 16, 1995. 


NMOneSource.com. 


7-1-6.38. Distribution; governmental gross receipts tax. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made in amounts equal to 
the following percentages of the net receipts attributable to the governmental gross receipts tax, 
less the net receipts attributable to a hospital licensed by the department of health: 

(1) seventy-five percent to the public project revolving fund administered by the New Mex- 
ico finance authority; 

(2) twenty-four percent to the energy, minerals and natural resources department; provided 
that forty-one and two-thirds percent of the distribution is appropriated to the energy, minerals and 
natural resources department to implement the provisions of the New Mexico Youth Conservation 
Corps Act [9-5B-1 through 9-5B-11 NMSA 1978] and fifty-eight and one-third percent of the dis- 
tribution is appropriated to the energy, minerals and natural resources department for state park 
and recreation area capital improyements, including the costs of planning, engineering, are 
construction, renovation, repair, equipment and furnishings; and 

(3) one percent to the cultural affairs department for capital improvements at state muse- 
ums and monuments administered by the cultural affairs department. 

B. The state pledges to and agrees with the holders of any bonds or notes issued by the New 
Mexico finance authority or by the energy, minerals and natural resources department and pay- 
able from the net receipts attributable to the governmental gross receipts tax distributed to the 
New Mexico finance authority or the energy, minerals and natural resources department pursu- 
ant to this section that.the state will not limit, reduce or alter the distribution of the net receipts 
attributable to the governmental gross receipts tax to the New Mexico finance authority or the 
energy, minerals and natural resources department or limit, reduce or alter the rate of imposition 
of the governmental gross receipts tax until the bonds or notes together with the interest thereon 
are fully met and discharged. The New Mexico finance authority and the energy, minerals and 
natural resources department are authorized to include this pledge ats agreement of the state in 
any agreement with the holders of the bonds or notes. 


Cross references, — For public project revolving fund, 
see 6-21-6 NMSA 1978. 


- History: Laws 1994, ch. 145, § 1; 1995, ch. 141, § 21; 
2003, ch. 430, § 1; 2019, ch. 270, § 8. 
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7-1-6.39 


For appropriations to other funds from the public proj- 
ect revolving fund, see 6-21-6.1 NMSA 1978, 


For acquisition of lands for park and recreational pur- 


poses, see 16-2-11 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, re- 
moved net receipts attributable to a hospital licensed by 
the department of health from the governmental gross 
receipts tax, from which distributions are made pursu- 
ant to Section 7-1-6.1 NMSA 1978, and clarified certain 


language; in Subsection A,.in the introductory, clause, 


after "shall be made", added "in amounts equal to the 
following percentages of the net receipts attributable 
to the governmental gross receipts tax, less the net re- 
ceipts attributable to a hospital licensed by the depart- 
ment of health", added new paragraph designations "(1)" 
and redesignated former Subsections B through D as 
Paragraphs A(2), A(3) and Subsection B, respectively, in 
Paragraph A(1), after the paragraph designation, added 
"seventy-five percent", and after "finance authority", de- 
leted "in an amount equal to seventy-five percent of the 
net receipts attributable to the governmental gross re- 
ceipts tax", in Paragraph A(2), after the paragraph des- 
ignation, deleted "A distribution pursuant to Section 7-1- 
6.1 NMSA 1978 shall be made" and added "twenty-four 
percent", and after "natural resources department", de- 
leted "in an amount equal to twenty-four percent of the 


TAXATION 


7-1-6.40 


net receipts attributable to the governmental gross re- 
ceipts tax" and added "provided that", in Paragraph A(3), 
after the paragraph designation, deleted "A distribution 
pursuant to Section 7-1-6.1 NMSA 1978 shall be made" 
and added "one percent", and after'"cultural affairs", de- 
leted "in an amount equal to one percent of the net re- 
ceipts attributable to the government gross receipts ue 

and added "department". 

The 2003: amendment, effective June 20, 2003, in 
Subsection B, substituted "twenty-four, percent" for 
"twenty-five percent" in the first percentage, "forty-one 
and two-thirds" for "forty" in the second, and "fifty-eight 


‘and one-third" for "sixty"»in the third; inserted present 


Subsection C and redesignated the remaining subsection 
accordingly. 

The 1995 amendment, effective April 5, 1995, inserted 
"energy, minerals and natural resources" in two places in 
the second sentence in Subsection B and added Subsec- 
tion C. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Consti- 
tutionality, construction, and application of state and local 
public-utility-gross-receipts-tax statutes - modern cases, 
§8 A.L.R.5th 187. 


7-1-6.39. Distribution of special fuel excise tax to local wEUsPHIeNEs 


road fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the local governments 
road fund in an amount equal to.nine and fifty-two hundredths percent of the net receipts attrib- 
utable to the taxes, exclusive of penalties and interest, from the special fuel excise tax imposed by 
the Special Fuels Supplier Tax Act, [Chapter ’7, Article 16A NMSA 1978]. 


History: 1978 Comp., § 7-1-6.39, enacted by Laws 


1995, ch. 6, § 9; 2003 (1st S.S.), ch. 3, § 2. 
Cross references: — For the local governments road 
fund, see 67-3-28.2 NMSA 1978. 


The 2008 (1st S.S.) amendment, effective July. 1, 
2004, substituted "nine and fifty-two" for "eleven and 
eleven" following "amount equal to" near the middle of the 
section. a 


7-1-6.40. Distribution of liquor excise tax; local DWI grant fund: certain 
municipalities; drug court fund. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 in an amount equal to forty-five per- 
cent of the net receipts attributable to the liquor excise tax shall be made to the local DWI grant 
fund. 

B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 of twenty thousand seven hundred 
fifty dollars ($20,750) monthly from the net receipts attributable to the liquor excise tax shall be 
made'to a municipality that is located in a class A county and that has a population according to 
the most recent federal decennial census of more than thirty thousand but less than sixty thou- 
sand and shall be used by the municipality only for the provision of alcohol treatment and reha- 
bilitation services for street inebriates, 

C. Beginning July 1, 2019, a distribution pursuant to Section 7-1-6.1 NMSA 1978 in an amount 
equal to five percent of the net receipts attributable to the liquor: excise > tax shall be made to the 
drug court fund. 


History: Laws 1997, ch. 182, § 1; 2000, ch. 83, § 1; 
2001, ch. 112, § 1; 2007, ch. 1388, § 1; 2008; ch. 93, § 1; 
2014, ch. 54, § 1; 2014, ch. 80, § 7; 2015, ch, 8, § 1; 2018, 
ch. 48, § 1. 

Repeals. — Laws 2015, ch. 8, § 2 repealed Laws 2014, 
ch. 54, § 1 effective July 1, 2015. 


Cross references, — For local DWI grant fund, see 11- 
» 6A-3 NMSA 1978. 

For imposition and rate of liquor excise tax, see 7-17-5 
NMSA 1978. 

The 2018 amendment, effective July 1, 2018, in- 
creased the distribution of the liquor éxcise tax to the 
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7-1-6.41 


local DWI grant fund, distributed a portion of the liquor 
excise tax to the drug court fund, and removed outdated 
language regarding previous appropriations; in the catch- 
line, deleted "lottery tuition" and added "drug court"; in 
Subsection A, after "7-1-6.1 NMSA 1978", deleted. "shall 
be made to the local DWI grant fund", after "in an amount 
equal to", deleted "the following percentages" and added 
"forty-five percent", and after "attributable to the liquor 
excise tax", deleted former: Paragraphs A(1) through A(3) 
and added "shall be made to the local DWI grant fund"; 
in Subsection B, after "less than sixty thousand", deleted 
"The distribution pursuant to this subsection" and added 
"and"; and in Subsection C, deleted "From July 1, 2015 
through June 30, 2017" and added "Beginning July 1, 
2019, a", after "7-1-6.1 NMSA 1978", deleted "of thirty- 
nine" and added "in an amount equal to five", and after 
"shall be made to", deleted "lottery tuition" and added 
"drug court". 

The 2015 amendment, effective July 1, 2015, in- 
creased, for the period July 1, 2015 through June 30, 2018, 
the percentage of the liquor excise tax distributed to the 


local DWI grant fund from forty-one and one-half percent 


to forty-six percent, after which the percentage reverts 
to its current amount of forty-one and one-half percent 
and also changed the ending date of the distribution to 
the lottery tuition fund from July 1, 2017 to read "through 
June 30"; in the catchline, added "of liquor excise tax", and 
after "grant fund", added "certain"; in Subsection A, after 
"amount equal to", deleted "forty-one and fifty hundredths 


/ 


ADMINISTRATION 


7-1-6.41 


percent" and added "the following percentages’, -and 
added new Paragraphs (1), (2) and (3); in Subsection C, 
after "From July 1, 2015", deleted "July 1" and added 
"through June 30", 

The 2014 amendment, effective March 12, 2014, dis- 
tributed money in the liquor excise tax to the lottery tu- 
ition fund; in the catchline, after "municipalities", added 
"lottery tuition fund"; and added Subsection C, 

The 2008 amendment, effective July 1, 2009, added 
Subsection B. 

Applicability. — Laws 2008, ch. 93, § 2 provided that 
the distribution pursuant to Laws 2008, ch. 93, § 1 ap- 
plies to revenue earned on a modified accrual basis after 
June 30, 2009. 

The 2007 amendment, effective July 1, 2007, in- 
creases the percentage from thirty-four and fifty-seven 
hundredths to forty-one and fifty hundredths. 

The 2001 amendment, effective July 1, 2001, changed 
the percentage of the net receipts attributable to the li- 
quor excise tax to thirty-four and fifty-seven hundredths 
percent and deleted Subsections A and B, which contained 
the percentages of the net receipts to be used in certain 
time periods. 

The 2000 amendment, effective July 1, 2001, 
changed the distribution percentage of the net receipts 
attributable to the liquor excise tax from twenty-seven 
and two-tenths to the percentages stipulated in Subsec- 
tions A and B. 


7-1-6.41. Administrative fee imposed; appropriation. 


A. The taxation and revenue department is directed to withhold an administrative fee of three 
percent of the net amount to be distributed under the provisions of: 


(1) Section 7-1-6.32 NMSA 1978; 
(2) Section 66-12-20 NMSA 1978; and 
(3) Section 74-1-18. NMSA 1978. 


B. The administrative fee to be withheld pursuant to Subsection A of this section shall be with: 
held on distributions made on or after July 1, 1997 and shall continue until the earlier of Decem- 
ber 31, 2006 or the date on which the New Mexico finance authority certifies to the taxation and 
revenue department that all obligations for bonds issued pursuant to Section 12 of this 1997 act 
have been fully discharged and directs the department to cease distributing money to the author- 
ity pursuant to this section. 

C. The taxation and revenue department is directed to withhold an additional administrative 
fee at the following percentage of the net amount to be distributed pursuant to the following provi- 
sions of law: 

(1) two percent of the net amount to be distributed pursuant to Section 7-1-6.12 NMSA 
1978; and 

(2) six-tenths of one percent of the net amount to be distributed pursuant to Section 7-1- 
6.18 NMSA 1978. | 

D. The administrative fee to be withheld under Subsection C of this section shall be withheld 
on distributions made on or after July 1, 1997 and shall continue until the earlier of July 1, 2000 or 
the date on which the New Mexico finance authority certifies to the taxation and revenue depart- 
ment that all obligations for bonds issued pursuant to Section 12 of this 1997 act have been fully 
discharged and directs the department to cease distributing money to the antharity pursuant to 
this section. 

E. The administrative fee to be withheld by the taxation and revenue denart ane under Sec- 
tion 7-1-6.12 and 7-1-6.13 NMSA 1978 shall be set at three percent of the net amount to be distrib- 
uted pursuant to the provisions of those sections. 

F. The administrative fee to be withheld under Subsection E of this section shall be withheld 
on distributions made on or after July 1, 2000 and shall continue until the earlier of December 31, 
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7-1-6.42 TAXATION 7-1-6.42 


2006 or the date on which the New Mexico finance authority certifies to the taxation and revenue 
department that all obligations for bonds issued pursuant to Section 12 of this 1997 act have been 
fully discharged and directs the department to cease distributing money to the authority pursu- 
ant to this section. After the department has been directed by the authority to cease distributing 
money to the authority pursuant to this section, the administrative fee shall be remitted to the 
state treasurer for deposit in the state general fund each month. 
‘(G.. The administrative fee shall be distributed monthly to the New Neiieo finance aubhoriins 
to be pledged irrevocably for the payment of principal, interest and any expenses or obligations 
related to the bonds issued by the authority to finance the taxation and revenue information man- 
agement systems project. ‘9 nih as 


History: Laws 1997, ch. 125, § 1. Compiler's notes. — The phrase "Section 12 of this 


Effective dates. — Laws 1997, ch, 125, § 13 made 1997 act" in Subsection B refers to Section 12 of Laws 


Laws 1997, ch, 125, § 1 effective on July 1 1997, 1997, ch. 125, which is an uncompiled provision authoriz- 
ing the issuance of revenue bonds. ro 


7-1-6.42. Distribution; state building bonding fund; 
gross receipts tax. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the state building bond- 
ing fund in the amount of five hundred thirty thousand dollars ($530,000) from the net receipts 
attributable to the gross receipts tax imposed by the Gross Receipts and Compensating Tax Act 
[Chapter 7, Article 9 NMSA 1978]. The distribution shall be made: 

A. after the required distribution pursuant to Section 7-1-6.4 NMSA 1978; 

B. contemporaneously with other: distributions: of net receipts attributable to the gross 
receipts tax for payment of debt service on outstanding bonds or to a fund dedicated for that pur- 
pose; and 

C. prior to any other distribution of net receipts attributable to the gross receipts tax. 


History: Laws 2001, ch. 199, § 12; 2003, ch. 371, § 11; The 2008 amendment, effective June 20, 2003, substi- 
2007, ch. 64, § 2. tuted "state building bonding fund" for "state office build- 

Cross references, — For gross receipts tax, see 7-9-4 ing bonding fund" in the section heading and at the begin- 
NMSA 1978. ed of the introductory text of the section. 


The 2007 amendment, effective March 29, 2007, in- 
creased the distribution from $500,000 to $530,000. 


7-1-6.42. Distribution; state building bonding fund; gross receipts tax. 
(Contingent effective date. See note below.) | 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the'state building bond- 
ing fund in the amount of six hundred eighty thousand dollars ($680,000) from the net receipts 
attributable to the gross receipts tax imposed by the Gross Receipts and Compensating Tax Act 
[Chapter 7, Article 9 NMSA 1978]. The distribution shall be made: | 

A. after the required distribution pursuant to Section 7-1-6.4 NMSA 1978; aye . 

_ B. contemporaneously with other distributions of net receipts attributable to the gross receipts 
tax for payment of debt service on outstanding bonds or to a fund dedicated for that purpose; and 

C. prior to any other distribution of net receipts attributable to the gross receipts tax. 


History: Laws 2001, ch. 199, § 12; 2003, ch. 371, $ 11; B. the first diy" of the month following the day that the 
2007, ch. 64, § 2; 2009, chi: 114, $ 3. © chief executive officer of the New Mexico finance authority 
The 2009 amendment changed the amount from certifies to the secretary of taxation and revenue, the secre- 
$530,000 to $680,000. tary of finance and administration, the legislative council 
Contingent effective dates. — The effective date of the — service and the New Mexico compilation commission that 
provisions of Laws 2009, ch. 114, § 3 is the later of: the distribution is needed to make debt service payments 
A. July 1, 2011; or on the. bonds issued pursuant to. Laws 2009, ch. 114, § 5 
OFTHIS ACh et nw, 
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7-1-6.43. Distribution; oil and gas proceeds and pass-through entity 
withholding tax; magistrate retirement fund; judicial 
retirement fund; legislative retirement fund. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 from the net receipts attributable to 
the amount of tax deducted pursuant to the Oil and Gas Proceeds and Pass-Through Entity With- 
holding Tax Act’ [Chapter 7, Article 3A NMSA 1978] shall be made as follows: 

(1) to ‘the BRE pOy retirement fund in the amount of one hundred thousand dollars 
($100, 000); 

(2) to the nee rétironkent fund in “the’ amount of one Sty ere Jabsbs 
($100, 000); and 

(3) on and after Jule 1, 2025, to' the legislative s@eiuen che fad in the aatent of seventy- 
five thousand dollars ($75;000) or, if larger, in an‘amount equal to one-twelfth of the amount nec- 
essary to pay out the retirement benefits due under state legislator member coverage plan 2 and 
Paragraph (2) of Subsection C of Section 10-11-41 NMSA 1978 for the succeeding calendar year. 

B.° In regard to the distributions to the magistrate retirement fund and the judicial retirement 
fund, in December 2024 and in each December thereafter, the public employees retirement associa- 
tion, with the assistance of the administrative office of the courts, shall determine the funded ratio of 
each fund as of the end of the preceding fiscal year. If the funded ratio of the magistrate retirement 
fund for the preceding fiscal year is equal to or greater than one hundred percent, the association 
shall notify the department, and no further distributions pursuant to Paragraph (1) of Subsection A 
of this section shall be made. If the funded ratio of the judicial retirement fund for the preceding fis- 
cal year is equal to or greater than one hundred percent, the association shall notify the department, 
and no further distributions pursuant to Paragraph (2) of Subsection A of this section shall be made. 

C. In regard to the distribution to the legislative retirement fund, in December 2024 and in 
each December thereafter, the public employees retirement association, with the assistance of the 
legislative council service, shall determine the amount of retirement benefits for the succeeding 
calendar year. If the monthly average exceeds seventy-five thousand dollars ($75,000), the associa- 


tion shall immediately notify the department of the average:amount. 


' History: Laws 2003, ch. 86, § 1; 2016 (2nd S.S.), ch. 
3, § 1; 2017 (1st S.S.), ch. 3, § 6; 2020, ch. 38, § 1. 


The 2020 amendment, effective July 1, 2020, provided 


for distributions pursuant to the Oil and Gas Proceeds and 
Pass-Through Entity Withholding Tax Act to the judicial 
retirement fund and the magistrate retirement fund, and 
delayed further distributions to the legislative retirement 
fund until fiscal year 2026; in’ the section heading, added 
"oil and gas proceeds and pass-through entity withholding 
tax; magistrate retirement fund; judicial retirement fund"; 
in Subsection A, in the introductory clause, deleted "Begin- 


ning on July 1, 2019", and after "shall be made", added "as’ 


follows", and added Paragraphs A(1) through A(3); added a 
new Subsection B and redesignated former Subsection B 
as Subsection C; and in Subsection C, after the first occur- 
rence of "December", deleted "2008" and added "2024", and 
after "thereafter", deleted "except in 2017". 

The 2017 (1st S.S.) amendment, effective July 1, 
2017, suspended certain distributions to the legislative 


retirement fund; in the catchline, after "Distribution", de- 


leted "to"; in Subsection A, added "Beginning on July 1, 
2019", and added "from the net receipts attributable to 


the amount of tax deducted pursuant to the Oil and Gas 
Proceeds and Pass-Through Entity Withholding Tax Act", 
after "legislative retirement fund in", deleted "an" and 
added "the", after "amount", deleted "equal to" and added 
"of", after "if larger", added "in an amount equal to", and 
after "NMSA 1978 for the", added "succeeding"; and in 
Subsection B, after "In", added "regard to the distribution 
to the legislative retirement fund, in",‘after "thereafter", 

added “except i in 2017", after "determine the amount of", 

deleted "those", after "association shall", deleted "notify", 

after "immediately", added "notify", and deleted the last 


sentence, which related to the timing of certain distribu- 


tions to the legislative retirement fund. 
The 2016 (2nd S.S.) amendment, effective October 19, 


9016; reduced a distribution to the legislative retirement 


fund; in Subsection A, after "in an amount equal to", de- 
leted "two hundred thousand dollars ($200,000)" and added 
"seventy-five thousand dollars ($75,000)", and after "Sub- 
section C of Section", deleted "10-11-42" and added "10-11- 
41"; in:Subsection B, after "the monthly average exceeds", 
deleted "two hundred thousand dollars ($200,000)" and 
added "seventy-five thousand dollars ($75,000)". 


7-1-6.44. Distribution; gasoline tax sharing agreement. 


A.. A distribution pursuant to Section 7-1-6,1. NMSA 1978 shall be made by, the department 
to each qualified tribe in an amount equal to forty percent of the net receipts attributable to the 
gasoline tax paid to the department,on'two million five hundred thousand gallons of gasoline each 
month. The distribution to.each qualified tribe shall be made pursuant to a gasoline tax sharing 
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agreement entered into by the department of transportation and the qualified tribe ‘according to 
the provisions of Section 67-3-8.1 NMSA 1978, 

B. From the balance remaining each month from the gasoline tax revenue on two million five 
hundred thousand gallons of gasoline per qualified tribe after distributions made pursuant to Sub- 
section A of this section, a distribution of thirty-three thousand three fmundingt thirty-three dollars 
($33,333) shall be made to the general fund. 

C. The balance remaining after the. distributions from aasnliany tax revenue from two million 
five hundred, thousand gallons of gasoline per qualified tribe pursuant to Subsections A and B of 
this section shall be distributed pursuant to Section 7-1-6.10 NMSA 1978, 

D. As used in this section, "qualified tribe" means the Pueblo of Nambe or the Pueblo of Santo 
Domingo, as long as it owns one hundred percent of a registered Indian tribal distributor pursuant 
to the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978], that qualifies for a deduction pursuant 
to Subsection F of Section 7-13-4 NMSA 1978 and has entered into a gasoline tax aisharing agree- 
ment pursuant to Section 67-3-8.1 NMSA 1978, : 


History: Laws 2003, ch. 150, § 2; 2004, ch. 109, § 2. 
The 2004 amendments, effective July 1, 2004, 
amended Subsection A to change "a qualified tribe" to 


qualified tribe", added Subsections B and C, redesignated 
Subsection B as Subsection D and added at the end of 
Subsection D "and has entered into a gasoline tax shar- 
ing agreement pursuant to Section 67-3-8.1 NMSA 1978". 


"each qualified tribe", added after "distribution" "to each 


7-1-6.45, Repealed. 


Repeals. — Laws 2006, ch. 25, §2 repealed 7-1-6.45 
NMSA 1978, as enacted by Laws 2004, ch. 4, § 2, relat- 
ing to distributions to the medicaid program, effective 


March ‘2, 2006. For provisions of former section, see the 
2005 NMSA 1978 on NMOneSource.com. 


ee 


7-1-6.46. Distribution to municipalities; offset for food deduction and 
health care practitioner services deduction. 


A. For a municipality that did not have in effect on June 30, 2019 a municipal hold harmless 
gross receipts tax through an ordinance and that has a population of less than ten thousand ac- 
cording to the most recent federal decennial census, a distribution pursuant to Section 7-1-6. t 
NMSA 1978 shall be made to the municipality in an amount, subject to any increase or decrease 
made pursuant to Section 7-1-6.15 NMSA 1978, equal to the applicable maximum distribution for 
the municipality. 

B., For a municipality that did not have in effect on June 30, 2019 a municipal hold harmless 
gross receipts tax through an ordinance and has a population of at least. ten thousand according to 
the most recent federal decennial census, a distribution pursuant to Section 7-1-6.1 NMSA 1978 
shall be made to the municipality in an amount, subject to any increase or decrease made pursu- 
ant to Section 7-1-6.15 NMSA 1978, equal to the following percentages of the applicable maximum 
distribution for the municipality: 

(1) for a municipality that has a municipal poverty level two percentage points or more 
above the state poverty level, eighty percent; 
(2) for a municipality that has a poverty level of less than two percentage points absbve or 
below the state poverty level, fifty percent; and 
(3) for a municipality that has a poverty level two percentage points or more below the 
state poverty level: 
(a) onor after July 1, 2022 and prior to July 1, 2023, forty-nine percent; 
(b) on or after July 1, 2023 and prior to July 1, 2024, forty-two percent; 
(c) onor after July 1, 2024 and prior to July 1, 2025, thirty-five percent; and 
(d) onor after July 1, 2025, thirty percent. 

C. For a municipality not described in Subsection A or B of this section, a distribution pursu- 
ant to Section 7-1-6.1 NMSA 1978 shall be made to the municipality in an amount, subject to any 
increase or decrease made pursuant to Section 7-1-6.15 NMSA 1978, equal to the applicable maxi- 
mum distribution for the municipality multiplied by the following percentages: 
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(1) on or after July 1, 2022 and prior to July 1, 2023, forty-nine. percent; 
(2) on or after July 1, 2028 and prior to July 1, 2024, forty-two percent; — 
(3) on or after July 1, 2024 and prior to July 1, 2025, thirty-five percent; 
(4) onor after July 1, 2025 and prior to July 1, 2026, twenty-eight percent; 
(5) on or after July 1, 2026 and prior to July 1, 2027, twenty-one percent; 
(6) onor after July 1, 2027 and prior to July 1, 2028, fourteen percent; 

(7) on or after July 1, 2028 and prior to July 1, 2029, seven percent; and 
(8) on and after July 1, 2029, zero percent. 

D. Adistribution pursuant to this section is in lieu of revenue that would have been received by 
the municipality but for the deductions provided by Sections 7-9-92 and 7-9-9383 NMSA 1978. The 
distribution shall be considered gross receipts tax revenue and shall be used by the municipality 
in the same manner as gross receipts tax revenue, including payment of gross receipts tax revenue 
bonds. 

E. Ifthe changes made by this 2022 act to the distributions made pursuant to this section im- 
pair the ability of a municipality to meet its principal or interest payment obligations for revenue 
bonds that are outstanding prior to July 1, 2022 and that are secured by the pledge of all or part of 
the municipality's revenue from the distribution made pursuant to this section, then the amount 
distributed pursuant to this section to that municipality shall be increased by an amount suffi- 
cient to meet the required payment; provided that the total amount distributed to that municipal- 
ity pursuant to this section does not exceed the amount that would have been due that municipal- 
ity pursuant to this section as it was in effect on June 30, 2022. 

F. For the purposes of this section: 

(1) "business locations attributable to the municipality" means business locations: 

(a) within the municipality; 

(b) on land owned by the state, commonly known as the "state fairgrounds", within 
the exterior boundaries of the municipality; . 

(c) outside the boundaries of the municipality on land owned by the municipality; and 

(d) on an Indian reservation or pueblo grant in an area ‘that is contiguous to the 
municipality and in which the municipality performs services pursuant to a contract between the 
municipality and the Indian tribe or Indian pueblo if: 1) the contract describes an area in which 
the municipality is required to perform services and requires the municipality to perform services 
that are substantially the same as the services the municipality performs for itself; and 2) the gov- 
erning body: of the municipality has submitted a copy of the contract to the secretary; 

| (2) "maximum distribution" means: 

(a) for a municipality that did not hates in effect on June 30, 2019 a riiemisiped hold 
harmless gross receipts tax, the total deductions claimed pursuant to Sections 7-9-92 and 7-9-93 
NMSA 1978 for the month by taxpayers from business locations attributable to the municipality 
multiplied by the sum of the combined rate of all municipal local option gross receipts taxes in ef- 
fect in the municipality for the month plus one and two hundred twenty-five thousandths percent; 
and | 
(b) for a municipality not described in Subparagraph (a) of this paragraph, the total 
deductions claimed pursuant to Sections 7-9-92 and 7-9-9383 NMSA 1978 for the month by taxpay- 
ers from business locations attributable to the municipality multiplied by the sum of the combined 
rate of all municipal local option gross receipts taxes in effect in the municipality on January 1, 
2007 plus one and two hundred twenty-five thousandths percent; and 

(3) "poverty level" means the percentage of persons in poverty, according to the most re- 

cent five-year American community survey, as published by the United States census bureau. For 
the purposes of determining the poverty level of a municipality, "poverty level" means the percent- 
age of persons in poverty in.a municipality, according to the most recent five-year American com- 
munity survey, as published by the United States census bureau, that includes adequate data to 
make a determination as to the poverty level of the municipality. 

G. A distribution pursuant to this section may be adjusted for a distribution made to a tax 
increment development district with respect to a portion of a gross receipts tax increment dedi- 
cated by a municipality pursuant to the Tax Increment for Development Act [Chapter 5, Article 
15 NMSA 1978]. 
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History: Laws 2004, ch. 116, § 1; 2006, ch. 75, § 33; Act shall not be made on or after July 1, 2029."; in Sub- 


2007, ch. 331, § 2; 2018, ch. 160, § 1; 2022, ch. 47, § 1, section .H, after "If the", deleted "reductions" and added 
The 2022 amendment, effective July 1, 2022, pro- "changes", after "pursuant to", deleted "Subsections A 
vided that certain municipalities are exempt from the and B of", and substituted each occurrence of "2013" 
hold harmless distribution phase-out if they did not with "2022" throughout the subsection; and in Subsec- 
have a hold harmless gross receipts tax in effect on tion F, redesignated former Paragraphs (1) through (4) 
June 30, 2019, allowed municipalities with a population as Subparagraphs F(1)(a) through F(1)(d), respectively, 
of at least ten thousand to retain a percentage of the in Subparagraph F(1)(d), redesignated former Subpara- 
hold harmless distribution based on the poverty level of graphs (4)(a) and (4)(b) as Items F(1)(d)1) and F(1)(d)2), 
the municipality, and defined "maximum distribution"; ,.. respectively, and added Paragraphs F(2) and F(3). 
in Subsection A, after "For a municipality that", deleted The 2013 amendment, effective July 1, 2013, offset 
"has not elected to impose" and added "did not have in the effects of revenue reductions from decreasing the cor- 
effect on June 30, 2019", after "equal to the", deleted porate income tax rate and the use of a single sales factor 
"sum of" and added "applicable maximum. distribution by..phasing out certain local government hold harmless 
for the municipality", and deleted Paragraphs A(1) and provisions over a fifteen-year period; in Subsection A, at 
A(2); added a new Subsection B and redesignated former the beginning of the sentence, added the language up to 
Subsections B through F as Subsections C through G, "a distribution pursuant to Section 7-1-6.1 NMSA: 1978"; 
respectively; in Subsection C, after "described in Subsec- deleted former Paragraph (1) of Subsection A, which pro- 
tion A", added "or B", after "equal to the", deleted "sum vided a distribution for municipalities having a popula- 
of" and added "applicable maximum distribution for the tion of less than ten thousand and a per capita taxable 
municipality multiplied by", deleted former Paragraph gross receipts less than the average for all municipalities; 
(1) and the language "the total deductions claimed pur- in Subsection B, after "described in", deleted "Paragraph 
suant to Section 7-9-9383 NMSA 1978 for the month by (1) of this" and after "Section", added ‘the remainder of the 
taxpayers from business locations attributable to the sentence; in Paragraph (1) of Subsection B, in the intro- 
municipality multiplied by the sum of the:;combined rate ductory sentence, added. "in the following percentages" 
of all municipal local option gross receipts taxes in effect and. added Subparagraphs (a) through (0); in Paragraph 
in the municipality on January 1, 2007 plus one and two (2) of Subsection B, after "percent", added "in the follow- 
hundred twenty-five thousandths percent in", deleted ' ing percentages" and added Subparagraphs (a) through 
Subparagraphs (2)(a) through 2(h) and redesignated for- (0); in Subsection C, in the first sentence, after "pursuant 
mer Subparagraphs (2)(i) through (2)(o) as Paragraphs to", changed "Subsection A" to "Subsections A and B", and 
C(1) through C(7), respectively, and added Paragraph - added the third sentence; and added Subsection D. 
C(8); in Subsection D, deleted "The" and added "A", af- The 2007 amendment, effective July 1, 2007, added 
ter "pursuant to", deleted "Subsections A and.B of", and »Paragraph (1) of Subsection A and Subparagraphs (a) and 
deleted "A distribution pursuant to this section to a mu- (b) of Paragraph (2) of Subsection A. 
nicipality not described in Subsection A of this section or The 2006 amendment, effective March 6, 2006, added 
to a municipality that has imposed a gross receipts tax »'!’ Subsection D to provide an adjustment for a distribution 
through an ordinance that does not provide a deduction : to a tax increment development district. 


contained in the Gross Receipts and Compensating Tax 


7-1-6.47. Distribution to counties; offset for food deduction and health 
care practitioner services deduction. 


A. Fora eenty that did not have in effect on June 30, 2019 a outs hold dre mlsBs | gross 
receipts tax through an ordinance and that has a population of less than forty-eight thousand 
according to the most recent federal decennial census, ‘a distribution pursuant to Section 7-1-6.1 
NMSA 1978 shall be made to the county in an amount, subject to any increase or decrease made 
pursuant to Section 7-1-6.15 NMSA 1978, lt to the mpPHaeuss maximum distribution for the 
county. 

B. For a county not described in Subsection A of this aeotion} a distribution pursuant to Sec- 
tion 7-1-6.1 NMSA°1978 shall be made to the countyin an amount, subject to any increase or 
decrease made pursuant to Section 7-1-6.15 NMSA 1978, equal to the applicable maximum distri- 
bution multiplied by the following percentages: 

(1) on or after July 1, 2021 and prior to July 1, 2022, fifty-six petconit; 

(2) onor after July 1, 2022 and prior to July 1, 2023, forty-nine percent; 

(3) on or after July 1, 2023 and prior to July 1, 2024, forty-two percent; 

(4) on or after July 1,2024 and prior to July 1, 2025, thirty-five percent; 

(5) on or after July 1, 2025-and prior to July 1, 2026, twenty-eight percent; 

(6) -on or after July 1, 2026 and prior to July 1, 2027, twenty-one percent; 

(7) onor after July 1, 2027 and prior to July 1, 2028, fourteen percent; 

(8) onor after July 1, 2028 and prior to July 1, 2029, seven percent; and 

(9) on and after July 1,.2029, zero percent. . 

C. A distribution pursuant to this section is in lieu of revenue that would have been received 
by the county. but for the deductions provided by Sections 7-9-92 and: 7-9-93 NMSA 1978. The 
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distribution shall be considered gross receipts tax revenue and shall be used by the county in 
the same manner as gross receipts tax revenue, including payment of gross receipts tax revenue 
bonds. 

D. If the changes dtrdé by this 2022 act to the distributions made pursuant to this section im- 
pair the ability of a county to meet its principal or interest payment obligations for revenue bonds 
that are outstanding prior to July 1, 2022 and that are secured by the pledge of all or part of the 
county's revenue from the distribution made pursuant to this section, then the amount distributed 
pursuant to this section to that county shall be increased by an amount sufficient to meet the re- 
quired payment; provided that the total amount distributed to that county pursuant to this section 
does not exceed the amount that would have been due that county pursuant to this section as it 
was in effect on June 30, 2022. 

EK. A distribution pursuant to this section may be adjusted for a distribution made to a tax in- 
crement development district with respect to a portion of a gross receipts tax increment dedicated 
by a county pursuant to the Tax Increment for Development Act [Chapter 5, Article 15 NMSA 
1978). 

F. For the purposes of this section, "maximum distribution" means: 

(1) for a county that did not have in effect on June 30, 2019 a county hold harmless gross 
receipts tax and that has a population of less than forty-eight thousand according to the most re- 
cent federal decennial census, the sum of: 

(a) the total deductions claimed pursuant to Sections 7-9-92 ahd 7-9-93 NMSA 1978 
for the month by taxpayers from business locations within a municipality in the county multiplied 
by the combined rate of all county local option gross receipts taxes in effect for the month that are 
imposed throughout the county; and 

(b)’ the total deductions claimed pursuant to Sections 7-9-92 and 7-9-9383 NMSA 1978 
for the month by taxpayers from business locations in the county but not within’a municipality 
multiplied by the combined rate of all county local option gross receipts taxes in effect for the 
month that are imposed in the county area not within a municipality; and 

(2) for a county not described in Paragraph (1) of this subsection, the sum of: 

(a) the total deductions claimed pursuant to Sections 7-9-92 and 7-9-9383 NMSA 1978 
for the month by taxpayers from business locations within a municipality in the county multiplied 
by the combined rate of all county local option gross receipts taxes in effect on January 1, 2007 
that are imposed throughout the county; and 

(b) the total deductions claimed pursuant to Sections 7-9-92 and 7-9-93 NMSA 1978 
for the month by taxpayers from business locations in the county but not within a municipality 
multiplied by the combined rate of all county local option gross receipts taxes in effect on Janu- 
ary 1, 2007 that are imposed in the county area not within'a municipality. 


History: Laws 2004, ch. 116, § 2; 2006, ch. 75, § 34; A and B of", and deleted "A distribution pursuant to this 


2007, ch. 331, § 3; 2013, ch. 160, § 2; 2022, ch. 47, § 2. section to a county not described in Subsection A of this 
The 2022 amendment, effective July 1, 2022, provided section or to a county that has imposed a gross:receipts 
that certain counties are exempt from the hold harmless tax through an ordinance that does not provide a deduc- 
distribution phase-out if they did not have a hold harm- tion contained in the Gross Receipts and Compensating 
less gross receipts tax in effect on June 30, 2019, and Tax Act shall not be made on or after July 1, 2029"; in Sub- 
defined "maximum distribution"; in Subsection A, after section D, after "If the", deleted "reductions" and added 
"For a county that", deleted "has not elected to impose" "changes", after "made pursuant to", deleted "Subsections 
and added "did not have in effect on June 30, 2019", af- A and B of", and substituted each occurrence of "2013" 
ter "equal to the", deleted "sum of" and added "applicable with "2022"; ‘and added Subsection F. 
maximum distribution for the county", and deleted former The 2013 amendment, effective July 1, 20 13, offset the 
Paragraphs: A(1) through A(4); in Subsection B, deleted effects of revenue reductions from decreasing the corporate 
Paragraphs B(1) through B(3), and the language "the to- income tax rate and the use of a single sales factor by phas- 
tal deductions claimed pursuant to Section 7-9-93 NMSA ing out certain local government hold harmless provisions 
1978 for the month by taxpayers from business locations over a fifteen-year period; in Subsection A, at the beginning 
in the county but not within a municipality multiplied by of the sentence, added the language up to "a distribution 
the combined rate of all county local option gross receipts pursuant to Section 7-1-6.1 NMSA 1978"; deleted former 
taxes in effect on January 1, 2007 that are imposed in the Paragraph (1) of Subsection A; which provided a distri- 
county area not within a municipality in", deleted Sub- bution for counties having a population of less than forty 
paragraphs B(4)(a) through B(4)(g) and redesignated for- eight thousand; in Subsection B, after "described in", de- 
mer Subparagraph B(4)(h) through B(4)(o) as Paragraphs leted "Paragraph (1) of this" and after "Section", added the 
B(1) through B(8), respectively, and added Paragraph B(9); remainder of the sentence; in Paragraph (1) of Subsection 
in Subsection C, after "pursuant to", deleted "Subsections B, in the introductory sentence, after "imposed throughout 
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the county", added "in the following percentages" and added to", changed "Subsection A" to "Subsections A and B", and 
Subparagraphs (a) through (0); in Paragraph (2) of Subsec- added the third sentence; and added Subsection D. 

tion B, in the introductory sentence, after "county area not The 2007 amendment, effective July 1, 2007, amended 
within a municipality", added "in the following percentages" Subsection A to provide separate distributions to offset 
and added Subparagraphs (a) through (0); in Paragraph (3) for food deductions and health care practitioner services 
of Subsection B, in the introductory sentence, after "imposed deductions for counties having a population of less than 
throughout the county", added "in the following percent- 48,000 in Paragraph (1) and all other counties as aig 
ages" and added Subparagraphs (a) through (0); in Para- in new Paragraph (2). 

graph (4) of Subsection B, in the introductory sentence, after The 2006, amendment, effective March 6, 2006, el 
"county area not within a municipality", added "in the fol- Subsection C to provide an adjustment for a distribution 


lowing percentages" and added Subparagraphs (a) through to a tax increment development district. 
(0); in’Subsection C, in the first sentence, after "pursuant } 


7-1-6.48. Distribution; contributions to department of health; 
amyotrophic lateral sclerosis research. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the amyotrophic lateral 
sclerosis research fund in an amount equal to the money designated pursuant to Section 7-2-30.1 
NMSA 1978 as contributions to the amyotrophic lateral sclerosis research fund. ~ 


History: Laws 2005, ch. 56, § 1; 2017, ch. 68, § 14. ; The 2017 amendment, effective June 16, 2017, after 
Cross reference. — For the amyotrophic lateral scle- "pursuant to", deleted’ the Income Tax Act" and added 
rosis research fund, see 24-20-4 NMSA 1978. "Section 7-2-30.1 NMSA 1978"... 


7-1-6.49. Distribution; conthibixtiems to the state parks division. 


A distribution pursuant to Section 7-1-6,1 NMSA 1978 shall be made to the energy, Ranerala 
and natural resources department in an amount.equal to the money designated pursuant to 
Section 7-2-30.2 NMSA 1978 as contributions to the state parks division of the energy, miner- 
als and natural resources department for the kids in parks education program. The energy, 
minerals and natural resources department shall remit the amount designated for the state 
parks division to the state parks division for expenditure for the kids in parks education pro- 
gram. 


History: Laws 2005, ch. 87, § 1; 2017, ch. 63, § 15. , The 2017 amendment, effective June 16, 2017, after 
"pursuant to", deleted "the Income Tax Act" and added 
"Section 7-2-30.2 NMSA 1978". 


7-1-6.50. Distribution; contributions for national guard member and. 
family assistance. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the department of mili- 
tary affairs in an amount equal to the money designated pursuant to Section 7-2-30.3 NMSA 1978 
as contributions for assistance to members of the New Mexico national guard and to their families. 
The department of military affairs shall deposit the money in a temporary suspense account for 
distribution to members of the New Mexico national guard and to their families. 


History: Laws 2005, ch. 220, § L: 2008, ch. 13, § 1; fund to.be made to. the department of military, affairs for 
2015, ch. 150, § 1; 2017, ch. 63, § 16; 2018, ch, 4, § 1, assistance to members of the New Mexico national guard 

The 2018 amendment, effective July 1, 2018, changed who have been deployed overseas for a period of thirty 
the eligibility requirements for National Guard mem- or more consecutive days; after the first occurrence of 
bers.to receive assistance from the tax administration "New Mexico national guard", deleted "activated for ,ser- 
suspense fund; and after "New Mexico national guard", vice in the global war on terrorism" and added "deployed 
deleted "deployed overseas for a period of thirty or more overseas for a period of thirty or more, consecutive days", 
consecutive days". « and after the second occurrence of "New Mexico national 

The 2017 amendment, effective June 16, 2017, after guard", deleted "activated for service in the global war on 
"pursuant to", deleted "the Income Tax Act!" and added terrorism", 
"Section 7-2-30.3 NMSA 1978", The 2008 amendment, ceffective February 22,..2008, 

The 2015 amendment, effective April 10, 2015, autho- changed the distribution from the secretary of veterans' 
rized a distribution from the tax administration suspense services to the department of military affairs. . 
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7-1-6.51. Distribution; municipal event center surcharge. 


A. Adistribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the public project revolv- 
ing fund administered by the New Mexico finance authority in an amount equal to seventy-five per- 
cent of the amount of event center surcharge proceeds transferred to the tax administration suspense 
fund pursuant to the Municipal Event Center Funding Act [3-66-1 through 3-66-11 NMSA 1978]. 

B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to.the energy, miner- 
als and natural resources department in an amount equal to twenty-four percent of the amount of 
event center surcharge proceeds transferred to the tax administration suspense fund pursuant to 
the Municipal Event Center Funding Act. 

C. Adistribution pursuant to Section 7-1-6. 1 NMSA 1978 shall be made to the cultural affairs de- 
partment in an amount equal to one percent of the amount of event center surcharge proceeds trans- 
ferred to the tax administration suspense fund pursuant to the Municipal Event Center Funding Act. 


History: Lave 2005, ch. 351, § 1. Compiler's notes. — Laws 2005, ch. 351 was not en- 
Effective dates. — Laws 2005, ons 851, §14 made acted as part of the Municipal Code, but is included in 
Laws 2005, ch. 351, § 1 effective April 8, 2005, that code as a convenience to the user. 


7-1-6.52. Distribution adjustment; tax administration suspense fund; _ 
credit for certain sales of services for resale. 


_ Distributions from the tax administration suspense fund to the general fund of revenue attrib- 
utable to the gross receipts tax or to the governmental gross receipts tax shall be adjusted for cred- 
its issued pursuant to the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978] for receipts from the sale of services for resale. 


History: Laws 2005, ch. 104,§1...... - Effective dates. — Laws 2005, ch. 104, §29 made 
Laws 2005, ch. 104, § 1 effective July 1, 2005. 


7-1-6.53. Distribution; energy efficiency and renewable energy bonding 
fund; gross receipts tax. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the energy efficiency 
and renewable energy bonding fund from the net receipts attributable to the gross receipts tax 
imposed by the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978] in 
an amount necessary to make the required bond debt service payments pursuant to the Energy 
Efficiency and Renewable Energy Bonding Act [Chapter 6, Article 21D NMSA 1978] as determined 
by the New Mexico finance authority. The distribution shall be made: 

A. after the required distribution pursuant to Section 7-1-6.4 NMSA 1978; 

B. contemporaneously with other distributions of net receipts attributable to the gross receipts 
tax for payment of debt service on outstanding bonds or to a. fund dedicated for that purpose; and 

C. prior to any other distribution of net receipts attributable to the gross receipts tax. 


History: Laws 2005, ch. 176, § 11. Effective dates. — Laws 2005, ch. 176, § 13 made 
aia Laws 2005, ch. 176, § 11 effective July 1, 2005. 
7-1-6.54. Distributions; tax increment development districts. 


A distribution for a tax increment development district shall be made by the department to a 
special fund of the district, in accordance with a notice that'is filed pursuant to Section 5-15-27 
NMSA 1978 with respect to a dedication of a gross receipts tax increment, to a ADRS fund of the 
tax increment development oe 


History: Laws 2006, ch. 75, § 29; 2019, ch. 275, § 9. The 2019 amendment, effective July 1, 2019, re- 
' quired the taxation and revenue department to make 
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distributions for a tax increment development district into Act" and added "Section 5-15-27 NMSA 1978", and.after 
a special fund of the district in accordance with a notice "tax increment, to", added "a special fund". 

that is filed pursuant to Section 5-15-27 NMSA 1978; after Applicability. — Laws 2019, ch. 275, § 10 provided 
"distribution", deleted "to" and added "for", after "depart- the provisions of this act shall not apply to dedications of 
ment", added "to a special fund of the district", after "pur- gross receipts tax increments by the state board of finance 


suant to", deleted "the Tax, Increment for Development made prior to July 1, 2019. 


7-1-6.55. Repealed. 


Repeals. — Laws 2019, ch. 270, § 57 repealed 7-1-6.55 of compensating tax, effective July 1, 2021, For provisions 


NMSA 1978, as enacted by Laws 2007, ch. 331, § 4, relat- of former section, see the 2020 NMSA 1978 on NMOneS- 
ing to distribution to municipality equivalent to a portion ource.com, ; 


7-1-6.56. Repealed. 


Repeals. — Laws 2016 (2nd S.S.), ch. 1, § 3 repealed 7- January 1, 2017. For provisions of former section, see the 
1-6.56 NMSA 1978, as enacted by Laws 2007, ch, 168, § 1, 2016 NMSA 1978 on NMOneSource.com. 
relating to retiree health care fund distribution, effective 


7-1-6.57. Repealed. 


Repeals. — Laws 2019, ch. 270, § 56 repealed 7-1-6.57 suspense fund, credit for receipts of hospitals, effective 
NMSA 1978, as enacted by Laws 2007, ch. 361, § 1,.re- July 1, 2019. For provisions of former section, see the 2018 
lating to distribution adjustment, tax administration NMSA 1978 on NMOneSource.com. 


7-1-6.58. Distribution; public election fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the public election 
fund from the amount deposited pursuant to the provisions of Section 7-8A-13 NMSA 1978 in the 
amount of one hundred thousand dollars ($100,000) per month during fiscal year 2008 and subse- 
quent fiscal years. 


History: Laws 2007 (1st S.S.), ch. 2, § 8. Const., art. IV, § 23, was effective June 28, 2007, 90 days 
Effective dates. — Laws 2007 (1st S.S.), ch. 2 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. ES 


7-1-6.59. Distribution; Vietnam veterans memorial operation, 
maintenance and improvement. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the veterans' services 
department in an amount equal to the money designated pursuant to Section 7-2-30.4 NMSA 1978 
as contributions to the veterans’ services department for the operation, maintenance and improve- 
ment of the Vietnam veterans memorial near Angel Fire, New Mexico. 


History: Laws 2009, ch. 175, § 1; 2017, ch. 63, § 17; and improvement of the Vietnam veterans memorial near 
2017, ch. 115, § 1. M Angel Fire, New Mexico. 

2017 Multiple Amendments, — Laws 2017, ch. 63, § 17 Laws 2017, ch. 115, § 1, effective June 16, 2017, redesig- 
and Laws 2017, ch. 115, § 1, both effective June 16, 2017, en- nated tax contributions from the state parks division of the 
acted different amendments to this section that can be rec- energy, minerals and natural resources department to the 
onciled. Pursuant to 12-1-8 NMSA 1978, Laws 2017, ch. 115, veterans' services department for the operation, mainte- 
§ 1, as the last act signed by the governor, is set out above nance and improvement of the Vietnam veterans memorial 
and incorporates both amendments, The amendments en- near Angel Fire, New Mexico; in the catchline added "Viet- 
acted by Laws 2017, ch. 63, §17 and Laws 2017, ch. 115, nam"; after "shall be made to the", deleted "state parks di- 
§ 1 are described below. To view the session laws in their vision of the energy, mineral and natural resources" and 
entirety, see the 2017 session laws on NMOneSource.com. added "veterans' services", after "contributions to the", 

The nature of the difference between the amendments deleted "state parks division of the energy, minerals and 
is that Laws 2017, ch. 68, § 17, provided the citation to natural resources" and added "veterans' services", and af- 
the Vietnam veterans memorial state park tax contribu- ter "Vietnam veterans memorial", deleted "state park". 
tion statute, and Laws 2017, ch. 115, § 1, redesignated tax Laws 2017, ch. 63, § 17, effective June 16, 2017, provided 
contributions from the state parks division of the energy, the citation to the Vietnam veterans memorial state park 
minerals and natural resources department to the veter- tax contribution statute; after "pursuant to", deleted "the 
ans' services department for the operation, maintenance Income Tax Act" and added "Section 7-2-30.4 NMSA 1978". 
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Temporary provisions. — Laws 2017, ch. 90, § 1, ef- county from the energy, minerals and natural resources 
fective June 16, 2017, provided: department to the general services department, all con- 

A. . Upon ratification of the transfer of the real prop- tractual obligations of the energy, minerals and natural 
erty of Vietnam Veterans Memorial state park in Colfax resources department pertaining to any of the function 
‘county from the energy, minerals and natural resources delineated in Subsection A of this section shall be trans- 
department to the general services department, all pro- ferred to the veterans' services department. 
grams, functions, personnel, appropriations, money, re- C. Upon ratification of the transfer of the real prop- 
cords, furniture, equipment, supplies and other property erty of Vietnam Veterans Memorial state park in Colfax 
belonging to the energy, minerals and natural ‘resources county from the energy, minerals and natural resources 
department pertaining to Vietnam Veterans Memorial department to the general services department, all refer- 
state park in Colfax county shall be transferred to the vet- ences in law to the energy, minerals and natural resources 
erans' services department. department pertaining to any of the functions delineated 

B. Upon ratification of the transfer of the real prop- in Subsection A of this section shall be transferred to the 
erty of Vietnam Veterans Memorial state park in Colfax veterans’ services department. 


7-1-6.60. Distribution; county business retention gross receipts tax. 


Beginning September 1, 2011, an annual distribution pursuant to Section 7-1-6.1 NMSA 1978 
shall be made to a county that has imposed and the electors have approved a county business 
retention gross receipts tax. The distribution shall be in an amount equal to the balance of the 
net receipts attributable to that tax collected in the prior fiscal year, exclusive of penalties and 
interest, after the state has deducted an amount for deposit to the general fund equal to the re- 
duction in gaming tax revenue from the gaming operator licensees that are racetracks located in 
that county resulting from county gaming tax credits allowed in the immediately prior fiscal year 
for gaming operator licensees located in that county. The total receipts from any county trans- 
ferred to the general fund in any fiscal year shall not exceed seven hundred fifty thousand dollars 
($750,000) or the total amount of the decrease in gaming tax revenue calculated for the county 
pursuant to this section, whichever is less. 


History: Laws 2010, ch. 31, § 2. Emergency clauses. — Laws 2010, ch. 31, § 4 contained 
an emergency clause and was approved March 3, 2010. 


7-1-6.61. Distribution; oil and gas emergency school tax; excess 
extraction taxes suspense fund. 


A. A distribution pursuant to Section 7-1-6.20 NMSA 1978 shall be made to the excess extrac- 
tion taxes suspense fund in an amount as calculated pursuant to Subsection B of this section. 

B. Ifthe year-to-date amount plus the current net receipts exceeds the annual average amount, 
the excess shall be distributed by the taxation and revenue department to the excess extraction 
taxes suspense fund. Each month the department of finance and administration shall make the 
calculation to determine the excess amount to be distributed. If there is not an excess amount, no 
distribution shall be made. 

C. As used in this section: | eget 

(1) "annual average amount" means the total net receipts attributable to the tax imposed 
pursuant to Section 7-31-4 NMSA 1978 and distributed pursuant to Section 7-1-6.20 NMSA 1978 
in the immediately preceding five fiscal years, divided by five; and 

(2) -"year-to-date amount" means the, cumulative year-to-date net receipts attributable to 
the tax imposed pursuant to Section 7-31-4 NMSA 1978 and distributed to the general fund in the 
prior months of the current fiscal year. 


History: Laws 2017 (1st S.S.), ch. 3, § 3; 2020, ch. suspense fund"; and in Subsection B, after "distributed", 


3, § 6. added "by the taxation and revenue department", after 

The 2020 amendment, effective July 1, 2020, distrib- "to the", deleted "tax stabilization reserve" and added 
uted excess oil and gas emergency school tax revenue to "excess extraction taxes suspense fund. Hach month the 
the excess extraction taxes suspense fund, and removed department of finance and administration shall make the 
direct distributions to the tax stabilization reserve; in the calculation to determine the excess amount to be distrib- 
section heading, deleted "tax stabilization reserve from uted.", and after "no distribution shall be made", deleted 
the", and added "excess extraction taxes suspense fund"; "to the tax stabilization reserve. Each month the depart- 
in Subsection A, after "shall be made to the", deleted "tax ment shall make the calculation to determine if an excess 
stabilization reserve" and added "excess extraction taxes amount should be distributed". 
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7-1-6.62. Distribution; premium tax. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the law a Tari 
ment protection fund in an amount equal to ten percent of the net receipts attributable to. the 
premium tax from life, general casualty and title insurance business. 

B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the fire protection 
fund of the net receipts attributable to the premium tax om from property and vehicle i insur- 
ance business. 


History: Laws 2019, ch. 47, § 2. Effective dates. — Laws 2019, ch. 47, §.5 made Laws 
2019, ch. 47, § 2 effective January 1, 2020, ; 


7-1-6.63. Distribution; health care quality surcharge; health care 
facility fund; disability health care facility fund. | 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the health care fa- 
cility fund in an amount equal to the net receipts attributable to the health care quality surcharge 
imposed on skilled nursing facilities and intermediate care facilities pursuant to the Health Gane 
Quality Surcharge Act. 

B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the disability health 
care facility fund in an amount equal to the net receipts attributable to the health care quality 
surcharge imposed on intermediate care facilities for individuals with intellectual disabilities pur- 
suant to the Health Care Quality Surcharge Act. 


’ 


History: Laws 2019, ch. 58, § 9. Effective dates. — Laws 2019, ch. 53, § 13 made lame 
Repeals. — Laws 2022, ch. 37, § 1, effective May 18, 2019, ch. 53, § 9 effective July 1, 2019. 

2022, repealed Laws 2019, ch. 58, § 12 that would have 

repealed 7-1-6.63 NMSA 1978 effective January 1, 2023. 


7-1-6.64. Repealed. 
Repeals. — Laws 2019, ch. 270, § 57 repealed 7-1-6.64 July 1, 2021. For provisions of former section, see the 2020 


NMSA 1978, as enacted by Laws 2019, ch. 270, § 9, relat- NMSA 1978 on NMOneSource.com. 
ing to distribution; municipalities and counties, effective 


7-1-6.65. Repealed. 


Repeals. — Laws 2022, ch. 45, § 3 repealed 7-1-6.65 provisions of former section, see the 2021 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2020, ch. 22, § 2, relating NMOneSource.com. 
to distribution, gross receipts tax, technology readiness Laws 2022, ch. 45, § 3 repealed Laws 2020, ch. 22, § 3 
gross receipts tax credit fund, effective July 1, 2022. For that would have repealed 7-1-6.65 NMSA 1978 effective 
July 1, 2024, 


7-1-6.66. Distribution; offset for food and beverage establishments 
deduction. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to a municipality in 
an amount, subject to any increase or decrease made pursuant to Section 7-1-6.15 NMSA 1978, 
equal to the sum of the deductions claimed pursuant to Section 3 [7-9-118 NMSA 1978] of this 
2021 act for the month. by taxpayers from business locations attributable to the municipality 
multiplied by the sum of the combined rate of all municipal local option gross receipts taxes in 
effect in the municipality on January 1, 2021 plus one and'two hundred twenty-five thousandths 
percent. 
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B. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to-a:county in an 
amount, subject to any increase or decrease made pursuant to Section 7-1-6.15 NMSA 1978, equal 
to the sum of the total deductions claimed pursuant to Section 3 of this 2021 act for the month by 
taxpayers from business locations: 

(1) within a municipality in the county multiplied by the combined rate of all sib iy local 
option gross receipts taxes in effect on January 1, 2021 that are imposed in the county; and 

(2) in the county but not within a municipality multiplied by the combined rate of all 
county local option gross receipts taxes in effect on J sary 1, 2021 that are imposed in the county 
area not within a municipality. 

C. A distribution pursuant to this section may be adjusted for a distribution made to a tax 
increment development district with respect to a portion of a gross receipts tax increment dedi- 
cated by a municipality pursuant to the Tax Increment for Development Act iChapter 5, Article 
15 NMSA 1978]. 

D. For the purposes of this section, "business locations attributable to the municipality" means 
business locations: 

(1) within the municipality; on 

(2) on land owned by the state, commonly known as the "state fairgrounds", within the 
exterior boundaries of the municipality; 

(3)- outside the boundaries of the municipality on land owned by the municipality; and 

(4) on an Indian reservation or pueblo grant in an area that is contiguous to the munici- 
pality and in which the municipality performs services pursuant to a contract between the munici- 
pality and the Indian tribe or Indian pueblo if: 

(a) the contract describes an area in which the municipality is required to perform 
services and requires the municipality to perform services that are substantially the same as the 
services the municipality performs for itself; and 

(b) the governing body of the municipality has submitted a copy of the contract to the 
secretary. 


History: Laws 2021, ch. 4, § 1. Emergency clauses. — Laws 2021, ch. 4, § 6 contained 
an emergency clause and was approved March 3, 2021. 


7-1-6.67. Distribution; Local Economic Development Act Fund. 


A. A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the Local Economic 
Development Act [Chapter 5, Article 10 NMSA 1978] fund equal to the following amounts of the 
following taxes imposed and paid on the expenses related to the construction of the qualifying 
entity's economic development project, as determined pursuant to Section 2 [5-10-17 NMSA 1978] 
of this 2021 act: 

(1) fifty percent of the net receipts attributable to state gross receipts tax and the state 
compensating tax; and 

(2) fifty percent of the net receipts attributable to the local option gross receipts tax and 
county compensating tax imposed by a county and local option gross receipts tax and municipal 
compensating tax imposed by a municipality. 

B. As used in this section: 

(1) "economic development project" means "economic development project" as used in the 
Local Economic Development Act; and 

(2) "qualifying entity" means "qualifying entity" as used in the Local Economic Develop- 
ment Act. 


History: Laws 2021 (1st S.S.), ch. 2, § 5. Emergency clauses. — Laws 2021 (1st S.8.), ch. 2,§ 6 
: contained an emergency clause and was approved April 7, 
2021. 
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7-1-6.68. Distribution; cannabis excise tax; municipalities and counties. 


A. A distribution pursuant to Section 7-1-6,1 NMSA 1978 shall be made to each municipality, 
subject to any increase or decrease made pursuant to Section 7-1-6.15 NMSA 1978, in an amount 
equal to thirty-three and thirty-three hundredths percent of the net receipts attributable to the 
cannabis excise tax from cannabis retailers within the municipality. _ 

B.A distribution pursuant to Section 7-1-6,1 NMSA 1978 shall be made to 4928 county in an 
amount equal to thirty-three and thirty-three hundredths percent of the net.receipts attributable 
to the cannabis excise tax from cannabis retailers within the county area of the county. | 

C. The department may deduct an amount not to exceed three percent of the distributions 
made pursuant to this section for the reasonable costs for administering the distributions. 

D.. As used in this section, "county area" means that portion of a county. located outside the 
boundaries of any municipality. 


History: Laws 2021 (1st S.S.), ch. 4, § 50. Const., art. IV, § 23, was PR Ste dune 29, 2021, ‘90 sate 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the soo isaba TCs 
tained no effective date provision, but, pursuant to N.M. 


7-1-6.69. Distribution; health insurance premium surtax; health care 
affordability fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the health care afford- 
ability fund in an amount equal to the following amounts of the net receipts attributable to the 
health insurance premium surtax; provided that if the rate of the health insurance premium sur- 
tax is reduced pursuant to Subsection F of Section 7-40-3 NMSA 1978, no distribution pursuant to 
this section shall be made: 

A. beginning January 1, 2022 and prior to July 1, 2022, fifty-two percent; 

B. beginning July 1, 2022 and prior to July 1, 2024, fifty-five percent; and 

C. beginning July 1, 2024, thirty percent. 


History: Laws 2021, ch. 136, § 1. Effective dates. — Laws 2021, ch. 186, § 11 made 
Laws 2021, ch. 136, § 1 effective January 1, 2022. 


7-1-6.70. Distribution; land grant-merced assistance fund. 


A distribution pursuant to Section 7-1-6.1 NMSA 1978 shall be made to the land grant-merced 
assistance fund in an amount equal to five-hundredths percent of the net receipts attributable to 
the gross receipts tax after distributions have been made pursuant to Sections 7-1-6.46 and 7-1- 
6.47 NMSA 1978, 


History: Laws 2022, ch. 32, § 1. * Effective dates, — Laws 2022, ch. 32, $3 made Laws 
:, 2022, ch. 32, § 1 effective July 1, 2022. - 


7-1-7. Repealed. | A 
Repeals. — Laws 1992, ch. 55, §18 repealed 7-1-7 - pledges of municipal sales tax, effective July 1,'1992. For 


NMSA 1978, as enacted by Laws 1969, ch. 147, § 2, re- provisions of former section, see the 1991 NMSA 1978 on 
lating to distribution in lieu of municipal sales tax and _NMOneSource.com. 


7-1-8. Confidentiality of returns and other information. 


4 
ia 


A. It is unlawful for any person other than the taxpayer to reveal to any other person the 
taxpayer's return or return information, except as provided in Sections 7-1-8.1 through 7-1-8.11 
NMSA 1978. 

B. Areturn or return information revealed under Sections 7-1-8.1 through 7-1-8.11 NMSA 1978: 
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(1) may only be revealed to a person specifically authorized to receive the return or return 
information and the employees, directors, officers and agents of such person whose official duties 
or duties in the course of their employment require the return or return information and to an 
employee of the department; 

(2) may only be revealed for the Mithorized purpose and only to the extent necessary to 
perform that authorized purpose;.. 

(3) shall at all times be protected frou being revealed to an unauthorized person by physi- 
cal, electronic or any other safeguards specified by directive by the secretary; and 

(4) shall be returned to the secretary or the secretary's delegate or destroyed as soon as it 
is no longer required for the authorized purpose. 

C. If any provision of Sections 7-1-8:1 through 7-1-8.11 NMSA 1978 requires that a return or 
return, information will.only be revealed pursuant to a written agreement between a person and 
the department, the written agreement shall: 

(1) list the name and position of any official or employee of the person to whom a return or 
return information is authorized to be revealed under the provision; 

(2) describe the specific purpose for which the return or return information is to be used; 

(3) describe the procedures and safeguards the person has in place to ensure that the re- 
quirements of Subsection B of this section are met; and 

(4) provide for reimbursement to the department for all costs incurred by the department 
in supplying the returns or return information to, and administering the agreement with, the 
person. 

D. A return or return information that is lawfully made public by an employee of the depart- 
ment or any other person, or that is made public by the taxpayer, is not subject to the provisions of 
this section once it is made public. 


History: 1953 Comp., § 72-13-25, enacted by Laws amount of tax paid by each person required to file a gaso- 
1965, ch. 248, § 13; 1969, ch. 8, § 1; 1970, ch. 16, § 1; line tax return or pay gasoline tax" for "imported, ex- 
1971, ch. 276, § 5; 1975, ch. 186, § 1; 1977, ch. 249, ported, sold and used, including tax-exempt sales to the 
§ 42; 1979, ch. 144, § 7; 1981, ch. 37, § 8; 1982, ch. 18, federal government reported or upon which the gasoline 
§ 8; 1983, ch. 211, § 21; 1985, ch. 65, § 10; 1986, ch. 20, tax was paid and covering taxes received from each dis- 
§. 12; 1987, ch. 169, §.3; 1988, ch. 73, § 6; 1991, ch. 19,. tributor"; in Subsection O, substituted "a rack operator, 
§ 1; 1993, ch. 5, § 3; 1993, ch. 261, § 1; 1996, ch. 15, § 3; importer, blender, supplier or distributor and the number 
2000, ch. 28, § 3; 2001, ch. 56, § 3; 2003, ch. 398, § 5; of gallons" for "distributors and gallonage" and inserted 
2008, ch. 439, § 1; 2005, ch. 107, § 1; 2005, ch. 108, § 2; "a rack operator, importor, blender" following "Alternative 
2005, ch. 109, § 2; 2007, ch. 164,.§ 2; 2009, ch. 241, § 1; Fuel Tax Act" and added Subsection GG. 

2009, ch. 242, § 2; 2009, ch. 243, § 2; 2017, ch, 63, § 18. The 2001 amendment, effective July 1, 2001, inserted 

Repeals, — Laws 2017, ch. 68, 8 31 repealed Laws. “and not available from public sources" at the end of the 
2009, ch. 241, § 1 and Laws 2009, ch. 242, § 2, He preliminary language of the section and added Subsec- 
June 16, 2017. tions KE and FF, 

The 2017 amendment, effective June 16, 2017, in- The 2000 amendment, effective July 1, 2000, in Sub- 
cluded the statutory reference for a new section of the Tax section H, inserted "7-12-13 and Sections 7-12-15 and" 
Administration Act, and changed "through 7-1-8.10"" to and "or to the attorney general for purposes of Section 6- 
"through 7-1-8,11" throughout the section. 4-13 NMSA 1978 and the master settlement agreement 

The 2009 amendment, effective July 1, 2009, Gelsted the defined in Section 6-4-12 NMSA 1978"; substituted '"7-1- 
former introductory paragraph; deleted former Subsections 63" for "7-1-64" in Subsection J; and substituted "public 
A through NN; and added new Subsections A through D. regulation" for "state corporation" in Subsection W. 


The 2007 amendment, effective June 15, 2007, per-), 
mits disclosure of information to the federation of tax ad- 
ministrators and adds Subsection NN.” 

The 2005 amendment, effective January 1, 2006, pro- 


ANNOTATIONS 


Gross receipts tax returns are privileged. — Where 


: ‘ ; ‘ plaintiff sued defendants for employment discrimination; 
vided in Subsection. D that the taxation and revenue de- plaintiff's spouse, who was not a party to the action, main- 


partment may disclose information to another jurisdiction tained a private law practice; plaintiff alleged that upon 
pursuant to an international fuel tax agreement for tax filing the complaint, defendants retaliated against plain- 
purposes only; provided in Subsection R that the depart- tiff by asserting irregularities with regard to the gross 
ment may answer inquires concerning whether a person receipts tax records and returns of the spouse's private 
is a registered taxpayer for tax programs that require law practice; defendants asked the district court to issue 
registration, but whether a person has filed a tax return; subpoenas duces tecum to the spouse and to defendant 
and provided in Subsection I that the department may taxation and revenue department for the spouse's gross 
disclose written rulings on questions of evidence and pro- receipts tax records and returns; and plaintiff's marital 
cedure made by a hearing officer, but not the name and relationship to the spouse did not make plaintiff liable 
identification of the taxpayer requesting the ruling. for payment of the gross receipts tax of the spouse's pri- 


The 2003 amendment, effective July 1, 2003, in Sub- vate law practice; the gross receipts tax records and re- 
section N, substituted number of gallons" for "amount turns sought by the subpoenas issued to the spouse and 
and gallonage" and "received and deducted, and the to defendant taxation and revenue department were 
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confidential under Sections 7-1-4.2 and 7-1-8 NMSA 1978 
and privileged under Rule 11-502 NMRA. Breen v. N.M. 
Taxation & Revenue Dep't, 2012-NMCA-101, 287 P.3d 379, 

Release of audit to non-affiliated property owner 
not permitted. — Subsection U does not permit the 
release of an audit report on oil and gas operations by 
the taxation and revenue department to a non-affiliated 
owner of working interests in properties operated by the 
audited company. Meridian Oil, Inc. v. N.M. Taxation & 
Revenue, 1996-NMCA-079, 122 N.M. 131, 921 P.2d 327 
(decided under prior law). 


TAXATION 


7-1-8.3 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 590,591, — 

Validity, construction, and effect of state laws requiring 

public officials to protect confidentiality of income tax re- 
turns or information, 1 A.L.R.4th 959. 
_ What constitutes privileged communications with pre- 
parer of federal tax returns so as to render communica- 
tion inadmissible in federal tax prosecution, 36 A.L.R. 
Fed. 686. 

84 C.J.S. Taxation § 481. 


7-1-8.1. Information that may be revealed to an employee of the 
department, a taxpayer or the taxpayer's representative. 


An employee of the department may reveal a return or return information: 
A, to another employee of the department whore official duties require the return or return 


information; and 


B. to the taxpayer or to the taxpayer's macnn representative; provided, however, that noth- 
ing in this section shall be construed to require an employee to testify in a dudictal proceeding 
except as provided in Subsection A of Section 7-1-8.4 NMSA 1978. | 


History: 1978 Comp., § 7-1-8.1, as enacted by Laws 
2009, ch, 248, § 3. 


Effective dates. — Laws 2009, ch. 248, § 14 made 
Laws 2009, ch. 248, § 3 effective July 1, 2009. | 


7-1-8.2. Information required to be revealed. 


A, The department shall: 


(1) furnish returns and return information required by a provision of the Tax Administra- 
tion Act to be made available to the public by the department; 

(2) answer all inquiries concerning whether a person is or is not a registered taxpayer for 
tax programs that require registration, but nothing in this subsection shall be construed to allow 
the department to answer inquiries concerning whether a person has filed a tax return; . 

(3) furnish, upon request for inspection by a member of the public pursuant to: . 

(a) Section 7-1-28 or Section 7-1-29 NMSA 1978, the taxpayer name, abatement, re- 
fund or credit amount, tax program or business tax credit and the date the abatement, refund or 


credit was issued; and 


(b) Section 7-1-21 NMSA 1978, the installment agreement; and 

(4) with respect to the tax on gasoline imposed by the Gasoline Tax Act [Chapter 7, Article 13 
NMSA 1978], make available for public inspection at monthly intervals a report covering the number 
of gallons of gasoline and ethanol blended fuels received and deducted and the amount’ of tax paid by 

each person required to file a gasoline tax return or pay gasoline tax in the state of New Mexico. 
B. Nothing in this section shall be construed to require the release of information that would 
violate an agreement between the state and the federal internal revenue service for sharing of in- 
formation or any provision or rule of the federal Internal Revenue Code to which a state is subject. 


History: 1978 Comp., § 7-1-8.2, as enacted by Laws 
2009, ch, 243, § 4. 

Chosa veferenceis — For the federal Internal Revenue 
Code, see 26 U.S.C.S. § 1 et seq, 


Effective dates. — Laws 2009, ch. 248, § 14 made 
Laws 2009, ch. 248, § 4 effective July 1, 2009. 


7-1-8.3. Information that may be revealed to public. 


An employee of the department may reveal: 


A. information obtained through the administration of a law not subject to administration and 


enforcement under the provisions of the Tax Administration Act to the extent that revealing that 
information is not otherwise prohibited by law; 
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B. return information with respect to the taxes or tax acts administered pursuant to Subsec- 
tion B of Section 7-1-2 NMSA 1978, except that: 

(1). return information for or relating to a period prior to July 1, 1985 with respect to the 
Resources Excise Tax Act [Chapter 7, Article 25 NMSA 1978] and the Severance Tax Act [7-26-1 
through 7-26-8 NMSA 1978] may be revealed only to a committee of the legislature for a valid 
legislative purpose; 

(2) except as provided in Paragraph (3) of this subsection, contracts and other agreements 
between the taxpayer and other parties and the proprietary information contained in those con- 
tracts and agreements shall not be revealed without the consent of all parties to the contract or 
agreement; and 

(3) audit workpapers and the proprietary information contained in the workpapers shall 
not be revealed except to: 

(a) - the bureau of safety and environmental enforcement of the United States depart- 
ment of the interior, if production occurred on federal land; 

(b) a person having a legal interest in the property that is subject to the audit; 

(c) a purchaser of products severed from a property subject to the audit; or 

(d) the authorized representative of any of the persons in Subparagraphs (a) through 
(c) of this paragraph. This paragraph does not prohibit the revelation of proprietary information 
contained in the workpapers that is also available from returns or from other sources not subject 
to the provisions of Section 7-1-8 NMSA 1978; 

C. return information with respect to the taxes, surtaxes, advance payments or tax acts admin- 
istered pursuant to Subsection C of Section 7-1-2 NMSA 1978; 

D. .a decision and order made by a hearing officer pursuant to the provisions of the Administra- 
tive Hearings Office Act [7-1B-1 through 7-1B-9 NMSA 1978] with respect to a putea filed with 
the secretary on or after July 1, 1993; 

EB. © any written ruling on questions of evidence or procedure made by a hearing officer pursuant 
to the provisions of the Administrative Hearings Office Act; provided that the name and identifica- 
tion number of the taxpayer requesting the ruling shall not be revealed; and 

F. return information included in a notice of lien or release or extinguishment of lien. 


History: 1978 Comp., § 7-1-8.3, as enacted by Laws property of, or attributable to, the hearings bureau of the 


2009, ch. 248, § 5; 2015, ch, 73, § 12. office of the secretary of taxation and revenue shall be 
The 2015 amendment, effective July 1, 2015, autho- transferred to the administrative hearings office. 
rized certain tax information resulting from administra- B, On July 1, 2015, all:contractual obligations of the 
tive hearings to be revealed to the public; in Subsection B, hearings bureau of the office of the secretary of taxation 
Paragraph (1), after "respect to", deleted "Sections 7-25-1 and revenue shall be binding on the administrative hear- 
through 7-25-9 and.7-26-1 through 7-26-8 NMSA 1978" and ings office. 
added "the Resources Excise Tax Act and the Severance C. On July 1, 2015, all references in statute to the 
Tax Act"; in Subsection B, Paragraph (8)(a), after "the", de- hearings bureau of the office of the secretary of taxation 
leted "minerals management service" and added "bureau of and revenue or hearing officers of the taxation and rev- 
safety and environment enforcement"; in Subsection D, af- enue department in Chapters 7 and 66 NMSA 1978 shall 
ter "pursuant to", deleted "Section 7-1-24 NMSA 1978" and be deemed to be references to the administrative hearings 
added "the provisions of the Administrative Hearings Of- office or a hearing officer of the office. 
fice Act"; and in Subsection H, after "pursuant to", deleted D. Rules of the taxation and revenue department 
"Section 7-1-24 NMSA 1978" and added "the provisions of pertaining to hearing officers and the conduct of hear- 
the Administrative Hearings Office Act". ings pursuant to actions related to Chapter 7 or 66 
Temporary provisions. — Laws 2015, ch. 73, § 36 NMSA 1978 shall be deemed to be the rules of the ad- 
provided: ministrative hearings office until amended or repealed 
A. On July 1, 2015, all personnel, functions, appro- by the office, 


priations, money, records, furniture, equipment and other 


7-1-8.4. Information that may be revealed to judicial bodies or with 
respect to judicial proceedings or investigations and to 
administrative hearings office. 


An employee of the department may reveal to: 
A. a district court, an appellate court or a federal court, a return or return information: 
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(1) in response to an order thereof in an action relating to taxes or an action for tax fraud 
or any other crime that may involve taxes due to the state and in which the information sought is 
about a taxpayer that is party to the action and is material to the inquiry, in which case only that 
information may be required to be produced in court and admitted in evidence subject to ‘court 
order protecting the confidentiality of the information and no more; 

(2) in an action in which the department is SierEnag to enforce an act with which the 
department i is charged or to collect a tax; or 

(3) in any matter in which the department is a ke aan the taxpayer has put the tax- 
payer's own liability for taxes at issue, in which case only that information regarding the taxpayer 
that is party to the action may be produced, but this shall not prevent revelation of department 
policy or interpretation of law arising from circumstances of a taxpayer that is not a party; 

B. the Bernalillo county metropolitan court, upon that court's request, the last known address 
and the date of that address for every person the court certifies to the department as a person 
who owes fines, fees or costs to the court or who has failed to appear pursuant to a court aries or 
a promise to appear; 

C. a magistrate court, upon the magistrate court's request, the last known address and Be 
date of that address for every person the court certifies to the department as a person who owes 
fines, fees or costs to the court or who has failed to appear pursuant to a court order or a promise 
to appear; BSI10 

D. a district attorney, a state iaieite court grand jury or federal grand jury, information ep an 
investigation of or proceeding related to an alleged criminal violation of the tax laws; 

E. a third party subject to a subpoena or levy issued pursuant to the provisions of the Tax 
Administration Act, the identity of the taxpayer involved, the taxes or tax acts involved and the 
nature of the proceeding; and 

F. the administrative hearings office, information in relation’to a sRaiest or other: aa 
ing, in which case only that information regarding the taxpayer that is a party to the action 
may be produced, but this shall not prevent revelation of department policy or interpretation 
of law arising from circumstances of a taxpayer that is not a party. The office shall:maintain 
confidentiality regarding taxpayer information as required by the provisions of Section 7-1-8 
NMSA 1978. 


’ History: 1978 Comp., § 7-1-8.4, as enacted by Laws office"; in Subsection A, Paragraph (1), after "taxpayer", 


2009, ch. 243, § 6; 2015, ch. 73, § 13. é deleted "who" and added "that"; in Subsection A, Para- 

The 2015 amendment, effective July 1, 2015, autho- graph (3), after the second and third occurrence of "tax- 
rized certain information from administrative hearings payer", deleted "who" and added "that"; in Subsection D, 
to be revealed to judicial bodies or with respect to judi- after "tax laws;", deleted "and"; in Subsection E, after the 
cial proceedings or investigations; in the catchline, after semicolon, added "and"; and added Subsection F. 


"investigations", added "and to administrative hearings 


7-1-8.5. Leta RE that may be peveatod to sta ag governments or 
their agencies. 


An employee of the department may reveal return faTEBAION to: . 

A. a representative of the secretary of the treasury or the secretary's delegate pursuant to 
the terms of a reciprocal agreement entered into with the federal government for exchange of the 
information; and 

B. the national tax administration agencies of Mexico and Canada; provided the agency re- 
ceiving the information has entered into a written agreement with the department to use the 
information for tax purposes only and is subject to a confidentiality statute and agli ceih | similar to 
Sections 7-1-8 and 7-1-76 NMSA 1978: re 


History: 1978 Comp., § 7-1-8.5, as enacted by Laws Effective dates. — Lawes 2009, ch. 2438, $14 made 
2009, ch. 248, § 7. Laws.2009, ch. 248, § 7 effective July 1, 2009. 
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7-1-8.6. Information that may be revealed to certain tribal 
~ governments. 


An employee of the department may reveal return information to authorized representatives of 
an Indian nation, tribe or pueblo, the territory of which is located wholly or partially within New 
Mexico, pursuant to the terms of a written reciprocal agreement entered into by the department 
with the Indian nation, tribe or pueblo for the exchange of that information for tax purposes only; 
provided that the Indian nation, tribe or pueblo has enacted a confidentiality statute and penalty 
similar to Sections 7-1-8 and 7-1-76 NMSA 1978. 


Effective dates, —» Laws °2009, -ch. 248, §14 made 
Laws 2009, ch, 248, § 8 effective July.1, 2009. 


History: 11 1978 Comp., § 7-1-8.6, as enacted by Laws 
2009, ch. 243, § 8. 


7-1-8.7. Information that may be revealed to other states or multistate 
administrative bodies. 


An employee of the department may reveal return information to: 

A. an authorized representative of another state or an authorized representative of a local 
government of another state who is charged under the laws of that state with the responsibility for 
administration of that state's tax laws; provided that the receiving state or local government has 
entered into a written agreement with the department to use the return information for tax pur- 
poses only and that the receiving state has enacted a confidentiality statute and penalty similar to 
Sections 7-1-8 and 7-1-76 NMSA 1978 to which the representative is subject; 

B. the multistate tax commission, the federation of tax administrators or their authorized rep- 
resentatives; provided that the return information is used for tax purposes only and is revealed by 
the multistate tax commission or the federation of tax administrators only to states that have met 
the requirements of Subsection A'of this section; and 

C. another jurisdiction pursuant to an international fuel tax agreement; provided that the re- 
turn information is used for tax purposes only. 


History: 1978 Comp., § 7-1-8.7, as enacted by Laws 
2009, ch. 248, § 9; 2015 (1st S.S.), ch. 2, § 1. 

The 2015 (1st S.S.) amendment, effective. Septem- 
_ ber 6, 2015, authorized employees of the New Mexico tax- 
ation and revenue department to reveal tax return infor- 
mation to authorized representatives of local governments 


state's tax laws; and in Subsection A, after "another state", 
added "or an authorized representative of a local govern- 
ment of another state who is charged under the laws of 
that state with the responsibility for administration of 
that state's tax laws", and after "receiving state", added 
"or local government". 


of another state who are charged with administering that 


7-1-8.8. Information that may be revealed tes other state and legislative 
agencies. 


An employee of the department may reveal confidential return information to the following 
agencies; provided that a person who receives the information on behalf of the agency shall be 
subject to the penalties in Section 7-1-76 NMSA 1978 if the person fails to maintain the confiden- 
tiality required: 

A. acommittee of the legislature for a valid: legislative purpose, return iniforniation concerning 
any tax or fee imposed ‘pursuant to the Cigarette Tax Act [Chapter 7, Article 12 NMSA 1978]; 

B. the attorney general, return information acquired pursuant to the Cigarette Tax Act for 
purposes of Section 6-4-13 NMSA 1978 and the master settlement agreement defined in Section 6- 
4-12 NMSA 1978; 

C. the commissioner of public lands, return aifuinaleibtt for use in auditing that pertains to 
rentals, royalties, fees and other payments due the state under land sale, land ae or other land 
use contracts; 

D. the secretary of human services or the secretary S delegate anid a written agreement with 
the department: 
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(1) the last known address with date of all names certified to the department as being ab- 
sent parents of children receiving public financial assistance, but only for the purpose of enforcing 
the support liability of the absent parents by the child support enforcement division or any succes- 
sor organizational unit; 

(2) return information needed for ‘pba vienesliced to be made to the federal coment 
concerning the use of federal funds for low-income working families; : 

(3), return information of low-income taxpayers for the limited purpose of outreach to those 
taxpayers; provided that the human services department shall pay the department for expenses 
incurred by the department to derive the information requested by the human services depart- 
ment if the information requested is not readily available in reports for which the department's 
information systems are programmed; 

(4) return information required to administer the Health Care Quality Surtharee Act [7- 
41-1 to 7-41-8 NMSA 1978]; and 

(5) return information in accordance with the provisions of the Kasy Enrollment Act [59A- 
23H-1 to 59A-23H-6 NMSA 1978]; . 

E. the department of information technology, by electronic media, a database updated quar- 
terly that contains the names, addresses,,county of address and taxpayer identification numbers 
of New Mexico personal income tax filers, but only for the purpose of producing the random jury 
list for the selection of petit or grand jurors for the state courts pursuant to Section 38-5-3 NMSA 
1978; 

F. the state courts, the random j jury lists Bendiiaed by the department of cadbemngtian technol. 
ogy under Subsection E of this section; 

G. the director of the New Mexico department of agriculture or the director's autlebried repre- 
sentative, upon request of the director or.representative, the names and addresses of all gasoline 
or special fuel distributors, wholesalers, and retailers; 

H.. the public regulation commission, return information with respect to the Corporate PEFR: 
and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] required to enable the commission to 
carry out.its duties; 

I. the state racing commission, return information with respect to the state, rcunicine! and 
county gross receipts taxes paid by racetracks; 

J. the gaming control board, tax returns of license applicants and.their affiliates\as provided in 
Subsection E of Section 60-2E-14 NMSA 1978; 

K. the director of the workers' compensation administration or to the director's SOS at: 
tives authorized for this purpose, return information to, facilitate the identification of taxpayers 
that are delinquent or noncompliant in payment of fees required by Section 52-1-9.1 or 52- 5 19 
NMSA 1978; 

L. the secretary of workforce solutions or the secretary's delegate, return information for use 
in enforcement of unemployment insurance, collections pursuant to the terms of a’written recip- 
rocal agreement entered into by the department with the secretary of workforce solutions for 
exchange of information; ; 

M... the New Mexico finance authority, information with respect to the amount of municipal.and 
county gross receipts taxes collected by municipalities and counties pursuant to any local option 
municipal or county gross receipts taxes imposed, and information with respect to the amount of 
governmental gross receipts taxes paid by every agency, institution, instrumentality or political 
subdivision of the state pursuant to Section 7-9-4,3 NMSA 1978; 

N. ‘the superintendent of insurance, return information with respect toithe premium tax and 
the health insurance premium surtax; 

QO. the’secretary of finance and administration or the secretary’ s designee, het! information 
concerning a credit pursuant to the Film Production Tax Credit Act [Chapter 7, Article 2F NMSA 
1978]; 

P. the secretary of economic udlevelibunerits or the Bere s designee, aotirn intotiniotiads con- 
cerning a credit pursuant to the Film Production Tax Credit Act; 

Q. the secretary of public safety or,the secretary's designee, return information concerning the 
Weight Distance Tax Act [Chapter 7, Article 15A NMSA 1978]; 
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R.»the secretary of transportation or the secretary's designee, return information concerning 


the Weight Distance Tax Act; 


S. the secretary of energy, minerals and natural resources or the secretary's iediahaes return 
information concerning tax’credits.or deductions for which eligibility is certified or otherwise de- 
termined by the secretary or the secretary's designee; and : 

T, the secretary of environment or the secretary's designee, return information concerning tax 
credits for which cqpsitpers th is shape or otherwise determined nn the secretary or the secretary's 


designee, 


History: 1978 Comp., § 7-1-8.8, as enacted by Laws 
2009, ch. 243, § 10; 2015, ch. 30, 8 1; 2017, ch. 63, § 19; 
2018, ch. 57, § 11; 2019, ch. 87, $1; repealed and reen- 


aoted by Laws 2019, ch.'87, § 2; 2020, ch. 48, § 1; =i; i 


ch, 33, § 7. 


Repeals and reenactments, — Laws 2019, ch, 87, § 2: 


repealed and reenacted 7-1-8.8 NMSA 1978, as enacted 


by Laws 2009, ch. 243, $10, effective January 1, 2020. For ’ 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 
The 2022 amendment, effective May 18, 2022, autho- 


rized the taxation and revenue department to reveal cer- 


tain confidential tax return information to certain agen- 
cies, provided that a person who receives the information 
on behalf of the agency is subject to certain penalties if 
the person fails to maintain the confidentiality required; 
in the introductory clause, after "may reveal", deleted "to" 
and added "confidential return information to.the follow- 
ing agencies; provided that a person who receives the in- 
formation on behalf of the agency shall be subject to the 
penalties in Section 7-1-76 NMSA 1978 if the-person fails 
to maintain the confidentiality required"; in Subsection 
D, added Paragraphs D(2) through D(5); and deleted for- 
mer Subsection N and redesignated former Subsections O 
through, U as Subsections N through T, respectively. 

Applicability, — Laws 2022, ch, 38, § 9 provided that 
the provisions of Laws 2022, ch. 33 apply | to taxable years 
beginning on or after January 152028) 73 

The 2020 amendment, effective March 4, 2020, pro- 
vided that an employee of the taxation and revenue de- 
partment may reveal vax return information required to 


administer the Health Care Quality Surcharge Act to the 


secretary.of human services, tax return information con- 


cerning the Weight Distance Tax Act to the secretary of 


public safety and the secretary of transportation, and tax 
return information concerning certain tax credits or de- 
ductions to the secretary of energy, minerals and natural 


“resources and secretary of environment; in Subsection N, 


added Paragraph (3); in Subsections P and Q, after "sec- 
retary's", deleted "delegate, aggregate" and added "desig- 
nee"; and added Subsections R through U. 

The 2019 amendment, effective July 1, 2019, provided 
that an employee of the taxation and revenue department 
may reveal information concerning credits pursuant to 
the Film Production Tax Credit Act to the secretary of fi- 
nance and administration and the secretary of economic 
development; and added Subsections O and P. 

The 2018 amendment, effective January 1, 2020, 


_. provided that an employee of the taxation and revenue 
‘department may reveal return information with respect 


to the premium tax and the health insurance premium 
surtax to the superintendent of insurance; and added: new 


’ Subsection O. 


The 2017 amendment, effective June 16, 2017, autho- 


‘rized the taxation and revenue department to reveal cer- 


tain tax information to the secretary of human services or 
the secretary's delegate for limited purposes; and added 
Subsection N. 

The 2015 amendment, effective July 1, 2015, 'autho- 
rized employees of the taxation and revenue department 
to provide certain tax-related information to the New 
Mexico finance authority; and added Subsection M. 


7-1-8.9. Information that may be revealed to local Geverssiierts and 


their agencies. 


A. An seegie of the department may eaeal to: 
(1) the officials or employees of a municipality of this state authorized in a written re- 


quest by the municipality for a period specified in the request. within the twelve months preceding 
the request; provided that the municipality receiving the information has entered into a written 
agreement with the department that the information shall be used for tax purposes only and 
specifying that the municipality is subject to the confidentiality provisions of Section 7-1-8 NMSA 
1978 and the penalty provisions of Section 7-1-76 NMSA 1978: 

(a) . the. names, taxpayer identification numbers and addresses of registered eToss. re- 
ceipts taxpayers reporting gross receipts for that municipality under the Gross Receipts and Compen- 
sating Tax Act [Chapter 7, Article 9 NMSA 1978] or a local option gross receipts tax imposed by that 
municipality. The department may also reveal the information described in this subparagraph quar- 
terly or upon such other periodic basis as the secretary. and the municipality may agree in writing; 

(b) a range of taxable gross receipts of registered gross receipts paid by taxpayers 
from business locations attributable to that municipality under the Gross Receipts and Compen- 
sating Tax Act or a local option gross receipts tax imposed by that municipality; provided that 
authorization from the federal internal revenue service to reveal such information has been re- 
ceived, The department may also reveal the information described in this subparagraph quarterly 
or upon such other periodic basis as the secretary and the municipality may agree in writing; and 
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(c) information indicating whether persons shown on a list of businesses located 
within that municipality furnished by the municipality have reported gross receipts to the de- 
partment but have not reported gross receipts for that municipality under the Gross Receipts 
and Compensating Tax Act or a local option gross receipts tax imposed by that municipality; 

(2) the officials or employees of a county of this state authorized in a written request by 
the county for a period specified in the request within the twelve months preceding the request; 
provided that the county receiving the information has entered into a written agreement with 
the department that the information shall be used for tax purposes only and specifying that the 
county is subject to the confidentiality provisions of Senines 7-1-8 sear 1978 and the penalty 
provisions of Section 7-1-76 NMSA 1978: 

(a) the names, taxpayer identification Pi hie and Sdirelded of FOR OE tft gross re- 
ceipts taxpayers reporting gross receipts either for that county in the case of.a local option gross 
receipts tax imposed on a countywide basis or only for the areas of that county outside of any in- 
corporated municipalities within that county in the case of a county local option gross receipts tax 
imposed only in areas of the county outside of any incorporated municipalities. The department 
may also reveal the information described in this subparagraph quarterly or upon such other pe- 
riodic basis as the secretary and the county may agree in writing; 

(b), a range of taxable gross receipts of registered gross receipts paid by taxpayers 
from business locations attributable either to that county in the case of a local option gross receipts 
tax imposed on a countywide basis or only to the areas of that county outside of any incorporated 
municipalities within that county in the case of a county local option gross receipts tax imposed 
only in areas of the county outside of any incorporated municipalities; provided that authorization 
from the federal internal revenue service to reveal such information has been received. The de- 
partment may also reveal the information described in this subparagraph quarterly or upon such 
other periodic basis as the secretary and the county may agree in writing; 

(c) in the case of a local option gross receipts tax imposed by a county on a county- 
wide basis, information indicating whether persons shown on a list of businesses located within 
the county furnished by the county have reported gross receipts to the department but have not 
reported gross receipts for that county under the Gross Receipts and Compensating Tax Act or a 
local option gross receipts. tax imposed by that county on a countywide basis; and 

(d) inthe case of a local option gross receipts tax imposed by a county only on persons 
engaging in business in that area of the county outside of incorporated municipalities, information 
indicating whether persons on a list of businesses located in that county outside of the incorpo- 
rated municipalities but within that county furnished by the county have reported gross receipts 
to the department but have not reported gross receipts for that county outside of the incorporated 
municipalities within that county under the Gross Receipts and Compensating Tax Act or a lo- 
cal option gross receipts tax imposed by the county only on persons engaging in elise in that 
county outside of the incorporated municipalities; and 

(3) officials or employees of a municipality or county of this state, authorized in a written 
request of the municipality or county, for purposes of inspection, the records of the department per- 
taining to an increase or decrease to a distribution or transfer made pursuant to’ Section 7-1-6.15 
NMSA 1978 for the purpose of reviewing the basis for the increase or decrease; provided that the 
municipality or county receiving the information has entered into a written agreement with the de- 
partment that the information shall be used for tax purposes only and specifying that the municipal- 
ity or county is subject to the confidentiality provisions of Section 7-1-8 NMSA 1978 and the penalty 
provisions of Section 7-1-76 NMSA 1978. The authorized officials or employees may only reveal the 
information provided in this paragraph to another authorized official or employee, to an employee of 
the department, or a district court, an appellate court or a federal court in a proceeding relating'to a 
disputed distribution and in which both the state and the municipality or county are parties. 

B. The department may require that a municipal or county official or employee satisfactorily 
complete appropriate training on protecting confidential information prior’to receiving the pt 
mation pursuant to Subsection A of this section. 


History: 1978 Comp., § 7-1-8.9, as enacted by Laws The 2015 amendment, effective July 1, 2015, al- 
2009, ch. 243, § 11; 2015, ch. 89, § 2; 2015, ch. 100, § 2. lowed the taxation and revenue department to reveal 
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to local governments certain gross receipts tax informa- 
tion attributable to those local governments; designated 
the previously undesignated introductory sentence as 
Subsection A; redesignated former Subsection A as Para- 
graph (1) of Subsection A; in Paragraph (1) of Subsection 
A, after "preceding the request;", added the remainder 
of the paragraph; redesignated former Paragraph (1) of 
Subsection A as Subparagraph A(1)(a); in Subparagraph 
A(1)(a), after "described in this", deleted "paragraph" and 
added subparagraph", and after "may agree", added "in 


writing"; added Subparagraph A(1)(b); redesignated for- © 


mer Paragraph (2) of Subsection A as Subparagraph A(1) 
(c); redesignated former Subsection B as Paragraph (2) 
of Subsection A; in Paragraph (2) of Subsection A, after 
"preceding the request", added the remainder of the para- 
graph; redesignated former Paragraph (1) of Subsection B 
as Subparagraph A(2)(a); in Subparagraph A(2)(a), after 
"described in this", deleted paragraph and added "sub- 
paragraph", and after "may agree", added "in writing"; 


ADMINISTRATION 


7-1-8.11 


_ added Subparagraph A(2)(b); redesignated former Para- 


graphs (2) and (3) of Subsection B as Subparagraphs A(2) 
(c) and A(2)(d), respectively; redesignated former Subsec- 
tion C as Paragraph (3) of Subsection A; in Paragraph 
(83) of Subsection A, after "increase or decrease", added 
"provided that the municipality or county receiving the in- 
formation has entered into a written agreement with the 
department that the information shall be used for tax pur- 
poses only and specifying that the municipality or county 
is subject to the confidentiality provisions of Section 7-1-8 
NMSA 1978 and the penalty provisions of Section 7-1-76 


' NMSA 1978", and after "provided in this", deleted "sub- 


section" and added "paragraph"; and added Subsection B. 

Duplicate laws. — Laws 2015, ch. 89, §2 and Laws 
2015, ch. 100, § 2, both effective July 1, 2015, enacted 
identical amendments to this section. The section was 
set out as amended by Laws 2015, ch. 100, § 2. See 12-1-8 
NMSA 1978. 


7-1-8.10. Information that may be revealed to private persons other 


than the taxpayer. 


An employee of the department may reveal to: 

A. a transferee, assignee, buyer or lessor of a liquor license, the amount and basis of an unpaid 
assessment of tax for which the transferor, assignor, seller or lessee is liable; 

B. a purchaser of a business as provided in Sections 7-1-61 through 7-1-63 NMSA 1978, the 
amount and basis of an unpaid assessment of tax for which the purchaser's seller is liable; 

C. a rack operator, importer, blender, distributor or supplier, the identity of a rack operator, 
importer, blender, supplier or distributor and the number of gallons reported on returns required 
under the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978], Special Fuels Supplier Tax Act 
[Chapter 7, Article 16A NMSA 1978] or Alternative Fuel Tax Act [Chapter 7, Article 16B NMSA 
1978], but only when it is necessary to enable the department to carry out its duties under the 
Gasoline Tax Act, the Special Fuels Supplier Tax Act or the Alternative Fuel Tax Act; 

D. a corporation authorized to be formed under the Educational Assistance Act [Chapter 21, 
Article 21A NMSA 1978], upon its written request, the last known address and the date of that 
address of every person certified to the department as an absent obligor of an educational debt due 
and.owed to the corporation or that the corporation has lawfully contracted to collect; this informa- 
tion may only be used by the corporation and its officers and employees to enforce the educational 
debt obligation of the absent obligors; and 

E. the executive director of the New Mexico health insurance exchange: 

(1) insurance-relevant information for which the taxpayer consents to disclosure in accor- 
dance with the provisions of the Easy Enrollment Act [59A-23H-1 to 59A-23H-6 NMSA 1978]; and 

(2) information on consent that a taxpayer provides on a state income tax return in accor- 
dance with the provisions of the Easy Enrollment Act. 


History: 1978 Comp.,;§ 7-1-8.10; as enacted by . 


Laws 2009, ch. 243, § 12; 2022, ch. 33, § 8. 
The 2022 amendment, effective May 18, 2022, au- 
thorized the taxation and revenue department to reveal 


the executive director of the New Mexico health insurance 
exchange; and added Subsection E. 

Applicability. — Laws 2022, ch. 33, § 9 provided that 
the provisions of Laws 2022, ch. 33 apply to taxable years 
beginning on or after January 1, 2022. 


certain information sielated to the Easy Enrollment Act to 


7-1-8.11. Information that may be revealed to a water and sanitation 
district. | 


A. An employee of the department may reveal to the officials and employees of a water and 
sanitation district of this state that has in effect a water and sanitation gross receipts tax imposed 
by the water and sanitation district upon its request for a period specified by that water and 
sanitation district within the twelve months preceding the request for the information by those 
officials and employees: 
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(1): the names, taxpayer identification numbers and addresses of registered gross receipts 
taxpayers reporting gross receipts for that water and sanitation district; the department may also 
release the information described in this paragraph pater or. upon any other periodic basis to 
which the secretary and the district agree; and Wid 

(2) information indicating whether the persons shot on a list of businesses within the 
water and sanitation district have reported gross receipts to the department but have not reported 
gross receipts for that water and sanitation district. 

B. The officials and employees of water and sanitation districts receiving information as pro- 
vided in this section shall be subject to the confidentiality provisions of Section 7-1-8 NMSA 1978 
and the penalty provisions of Section 7-1-76 NMSA 1978." 


History: 1978 Comp., § 7-1-8. 11, enacted by Laws IV, § 23, was effective June 16, 2017, 90 days after the ad- 
2017, ch. 68, § 20, journment of the legislature. 

Effective ‘dates. — Laws 2017, ch. 63 contained no ef- “—_ ) 
fective date provision, but, pursuant to N.M. Const., art. 


7-1-9, Address of notices and payments; timely mailing constitutes 
timely filing or making. 


A. Any notice required or authorized by the Tax Mees Act to be given by mail is ef- 
fective if mailed or served by the secretary or the secretary's delegate to the taxpayer or person 
at the last address shown on his registration certificate or other record of the department. Any 
notice, return, application or payment required or authorized to be delivered to the secretary or 
the department by mail shall be addressed to the secretary of taxation and revenue, taxation and 
revenue department, Santa Fe, New Mexico or in any other manner which the secretary by regula- 
tion or instruction may direct. 

B. Except as provided otherwise in Section 7-1-18.1 NMSA 1978, all notices, returns, applica- 
tions or payments authorized or required to be made or given by mail are timely if mailed on or 
before the date on which they are required. The secretary by regulation may provide that delivery 
to a private delivery or courier service on or before the date on which mailing is required constitutes 
timely mailing and may specify standards under which the service's time stamps or other indication 
of date of delivery to the service are adequate to determine actual time of delivery to the, service.. 


History: 1958 Comp., § 72-18-26, enacted by Laws Sufficiency of compliance with statute providing for 
1965, ch. 248, § 14; 1979, ch. 144, § 8; 1985, ch. 65, § 11; service by mail of notice in tax procedure, 155 ALR. 
1986, ch. 20, § 18; 1988, ch. 99, §:1; 1997, ch. 67,§ 2... 1279. 

The 1997 amendment, effective July 1, 1997, added Time of mailing or time of receipt as determinative of 
the second sentence to Subsection B. liability for. penalty or additional amount for failure to 

ANNOTATIONS a, tax on license fee within phates time, 158 A.L.R. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Penalty 
for nonpayment of taxes where due as affected. by lack of 
notice to taxpayer, 102 A.L.R. 406. 


7-1-10. Records required by statute; taxpayer records; accounting 
methods; reporting methods; information returns. 


A. Every person required by the provisions of any statute administered by the department to 
keep records and documents and every taxpayer shall maintain books of account or other records 
in a manner that will permit the accurate computation of state taxes or provide information re- 
quired by the statute under which the person is required to keep records. 

B. Methods of accounting shall be consistent for the same business. A taxpayer engaged in 
more than one business may use a different method of accounting for each business. 

C. Prior to changing the method of accounting in keeping books and records for tax purposes, a 
taxpayer shall first secure the consent of the secretary or the secretary's delegate. If consent is not 
secured, the department upon audit may require the taxpayer to compute the amount of tax due 
on the basis of the accounting method earlier used. 
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D. Prior to changing the method of reporting taxes, other than for changes required by law, a 
taxpayer shall first secure the consent of the secretary or the secretary's delegate. Consent shall 
be granted or withheld pursuant to the provisions of Section 7-4-19 NMSA 1978. If consent is not 
secured, the secretary or the secretary's delegate upon audit may require the’ ow sid to compute 
the amount of tax due on the basis of the reporting method earlier used. 

E. Upon the written application of a taxpayer and at the sole discretion of the abereteiey or the 
secretary's delegate, the secretary or the secretary's delegate may enter into an agreement with a 
taxpayer allowing the taxpayer to report values, gross receipts, deductions or the value of property 
on an estimated basis for gross receipts and compensating tax, oil and gas'severance tax, oil and 
gas conservation tax, oil and gas emergency school tax and oil and gas ad valorem production tax 
purposes for a limited period of time not to exceed four years. As used in this section, "estimated 
basis" means a methodology that is reasonably expected to approximate the tax that will be due 
over the period of the agreement using summary rather than detail data or alternate valuation 


applications or methods, provided that: 


(1) nothing in this section shall be construed to require the secretary or the secretary's 


delegate to enter into such an agreement; and 
(2) the agreement must: 


(a) specify the receipts, deductions or values to be reported on an estimated basis and 
the methoddloby to be followed by the taxpayer in making the estimates; | 
(b) state the term of the agreement and the procedures for ferintnatiie the agree- 


ment prior to its expiration; 


(c) be signed by the taxpayer or the taxpayer's representative and the secretary or the 


secretary's delegate; and 


(d) contain'a declaration by the taxpayer or the taxpayer's representative that all 
statements of fact made by the taxpayer or the taxpayer's representative in the yates s ea 
tion and the agreement are true and correct as to every material matter. 

F. The secretary may, by regulation, require any person doing business in the state to dubmit to 
the department information reports that are considered reasonable and necessary for the admin- 
istration of any provision of law to which the Tax Administration Act applies. 


History: 1958 Comp., § 72-13-27, enacted by Laws 
1965, ch. 248, § 15; 1971, ch. 276, § 6; 1979, ch. 144, § 9; 
1982, ch. 18, § 9; 1983, ch. 211, § 22; 1993, ch. 30, § 5; 
2001, ch. 16, § 3; 2007, ch. 275, § 1. 

Cross references. — For inspection of books of taxpay- 
ers, see 7-1-11 NMSA 1978. 

The 2007 amendment, effective July 1, 2007, amends 
Subsection E to permit oil and gas severance tax, oil and 
gas conservation tax, oil and gas emergency school tax 
and oil and gas ad valorem production tax to be reported 
on an estimated basis. 

The 2001 amendment, effective July 1, 2001, added 
present Subsection E and renumbered the remaining sub- 
section accordingly. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "department" for "division" in Subsections A and E; 
substituted "secretary or the secretary's delegate" for "di- 
rector or his delegate" in Subsection.C and in two places 
in Subsection D; substituted "department" for "director 
or his delegate" in the second sentence of Subsection C; 
substituted "secretary" for "director" in Subsection E; and 
made minor stylistic changes. 


ANNOTATIONS 


Adequacy of taxpayer's books and records is 
question of fact and the fact that taxpayer, in the hear- 
ing before the commissioner (now secretary), introduced 
evidence that his books and records were adequate did not 
require a ruling, as a matter of law, that they were ad- 
equate. Waldroop v. O'Cheskey, 1973-NMCA-146, 85 N.M. 
736, 516 P.2d 1119. : 

Director's (now secretary's) decision conclusive 
if more than one inference possible. — If more than 
one inference can reasonably be drawn from the evidence, 
then the determination made by the commissioner (now 
secretary) that the books and records were inadequate is 
conclusive. Waldroop v, O'Cheskey, 1973-NMCA-146, 85 


N.M. 736, 516 P.2d 1119. 


Taxpayer has duty to provide director (now. sec- 
retary) with books and records upon which to estab- 
lish a standard for taxation as provided by law. If he fails 
to do so, he cannot complain of the best methods used by 
the commissioner (now secretary). Archuleta v. O'Cheskey, 
1972-NMCA-165, 84 N.M. 428, 504 P.2d 638. 


7-1-11. Inspection of books of taxpayers; exception for marketplace 
_ providers and marketplace sellers; credentials. 


A. To determine the correct amount of tax due, the department shall cause the records and 
books of account of taxpayers to be inspected or audited at such times as the department deems 
necessary for the effective execution of the department's responsibilities. 
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B.. The department shall audit a marketplace provider, but not-a marketplace seller, with re- 
spect to gross receipts from transactions facilitated by a marketplace provider and for which the 
marketplace seller may claim a deduction pursuant to Section 36 [7-9-117 NMSA 1978] of this 
2019 act, unless an audit of the marketplace seller is necessary to determine the correct amount of 
tax due, including examining the marketplace seller: 

(1) to determine compliance with Section\36 of this 2019 act; 

(2) to determine if the marketplace! provider should be relieved of liability pursuant to 
Subsection C of Section 7-9-5 NMSA.1978; or 

(3) to enforce any other provision of the Tax Administration ren 

.C. Auditors and other officials, of the department designated by the secretary are authorized 
torequest and require the production for:examination of the records and books of account of a 
taxpayer. Auditors and officials of the department designated by the secretary shall be furnished 
with credentials identifying them as such, whichythey shall display to any teigthy be whose books 
are sought to be examined. 

D. Taxpayers shall upon request make their records .and books of account ayailible for inspec- 
tion at reasonable hours to the secretary or the secretary's ipistate who presents proper identifi- 
cation to the taxpayer. 

E. If the taxpayer's records.and books of account do not exist or are inskfacient to determine 
the taxpayer's tax liability, if any, the department may use any reasonable method of estimating 
the tax liability, including using information about similar persons, businesses or industries to 
estimate the taxpayer's liability. 

F. The secretary or the secretary's delegate shall develop and maintain eritten audit polieise and 
procedures for all audit programs in which the department routinely conducts field audits of taxpay- 
ers, including policies.and procedures concerning audit) notification, scheduling, records that may 
be examined, analysis that may be done, sampling procedures, gathering information or evidence 
from third parties, policies concerning the rights of taxpayers under audit and related matters. De- 
partment audit policies and procedures shall,be made available to a person who requests them, at 
a reasonable charge to defray the cost of preparing and distributing those policies and procedures. 

G. Nothing in this section shall be construed to require the department to provide the following: 
(1) information that is confidential pursuant to Section 7-1-8 NMSA 1978; or 
(2) methods,*techniques and analysis used to select taxpayers for audit, including the 
use of: ; 

. (a). data analytics; 
(b) data mining; 
(c) a scoring model; 
(d) internal controls; and | 
(e) metadata used to detect fraud and noncompliance. 

H. For purposes of this section: 

(1). "data analytics" means the science of examining data with the purpose sot drawing con- 
clusions about the information; 

(2). "data mining" means the process of analyzing data from different perspectives and 
summarizing it into useful information by collecting data into data sets for the purpose of discov- 
ering pares: 

(3) "scoring model" means a predictive model that can predict the chance of occurring’ of a 
fact. and its occurrence; 

(4) "methods, techniques and anetysit" means a systematic way to accomplish a tactic, 
qualitative or quantitative component of research and the use of a specific method; 

(5) “internal controls" means a process of assuring achievement of an organization's objec- 
tives in operational effectiveness and efficiency, reliable financial reporting and compliance with 
laws, regulations and policies; 

(6) "marketplace provider" means a "marketplace provider", as that term is used in the 
Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978}; 

(7) “marketplace seller" means a "marketplace seller", as that term is used in the Gross 
Receipts and Compensating Tax Act ; and 
(8) "metadata" means data that provides information about other data. 


394 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-11.1 


History: 1953 Comp., § 72-13-28, enacted by Laws 
1965, ch. 248, § 16; 1979, ch. 144, § 10; 1993, ch. 30, § 6; 
2001, ch. 16, § 4; 2001, ch. 56, § 4; 2007, ch. 262, § 1; 
2017, ch. 63, § 21; 2019, ch. 270, § 10. 

Repeals.. — Laws 2007, ch. 262, § 5: repealed Laws 
2001, ch, 16, § 4, effective July 1, 2007. ° 

Cross references. — For accounting methods and re- 
porting methods of taxpayers, see 7-1-10 NMSA. 1978, 

For managed audits, see 7-1-11.1 NMSA 1978, 

The 2019 amendment, effective July 1, 2019, provided 
an exception to the audit provisions of the section; added 
new Subsection B and redesignated former Subsections 
B through G as Subsections C through H, respectively; 
and in Subsection H, in Paragraph H(4), after "techniques 
and", deleted "methodology"; and added new Paragraphs 
H(6)-and H(7) and redesignated former Paragraph H(6) as 
Paragraph H(8). 

The 2017 amendment, ‘effective June 16, 2017, set 
forth additional audit information that is” confidential, 
and provided definitions for terms used in the section; in 
Subsection A, added "To determine the correct amount.of 
tax due"; designated the last sentence of Subsection E as 
new Subsection F; in Subsection F, after "require the de- 
partment to provide", deleted "information that is confi- 
dential pursuant to Section 7-1-8 NMSA 1978, nor shall 


7-1-11.1. Managed audits. 


ADMINISTRATION 


7-1-11.1 


the department: be required to provide information con- 
cerning how taxpayers are selected for audit" and added 
"the following:", and added Paragraphs F(1) and F(2); and 
added Subsection G. 

The 2007 amendment, effective July 1; 2007; required 
auditors to present proper identification to taxpayers, 

The 2001 amendment, ehective July 1, 2001, added 
Subsections D and E. 

The 19938 amendment, effective asi 18, 1993, substi- 
tuted "department" for "director or his. delegate" in: Sub- 
section A and for "division" in two places in Subsection 
B;substituted "secretary" for "director" in two places in 
Subsection B and."secretary or the secretary's delegate" 
for "director or his delegate" in Subsection C; and made 
related stylistic changes, 


ANNOTATIONS 


Am. Jur, 2d, A\L.R. and C.J.S. references. — ‘71 Am. 
Jur. 2d State and Local Taxation §§ 110, 136, 603; 72 Am. 
Jur, 2d State and Local Taxation § 729. 

Constitutionality of statutory provision for examination 
of records, books or documents for taxation purposes, 103 
A.L.R: 522. 


A. A managed audit may be limited in scope to certain periods, activities, lines of business, 


geographic areas or transactions, including tax on: 


(1) the receipts from certain sales; 
(2) the value of certain assets; 


(3) the value of certain expense items or services used; and 
(4) any other category specified in an agreement authorized by this section. 
B. Upon the application of the taxpayer, the secretary or the secretary's delegate may enter into a 
written agreement with a taxpayer for a managed audit. To be effective the written agreement must: 
(1) be signed by the taxpayer or the paRP Ay ele s authorized representative and by the sec- 


retary or the secretary's delegate; 


(2) contain a declaration by the taxpayer or the taxpayer' s authorized representative that 
all statements of fact made by the taxpayer or the taxpayer's representative in the taxpayer's ap- 
plication and the agreement are true and correct as to every material matter; 

(3) specify the reporting period or periods, the type of receipts or transactions and tax to 
be audited, the procedures to be followed in performing the managed audit, the records to be used, 
the date of commencement of the audit for purposes of Section 7-9-43 NMSA 1978 and the date for 
the taxpayer's presentation of the results of the managed audit to the department; and 

(4) include a waiver by the taxpayer of the limitations on assessments for the reporting 


period or periods to be audited. 


C. The agreement for a managed audit may be modified in writing, provided that the modifica- 
tion meets the requirements of Subsection B of this section. 
D. In determining whether to enter into an agreement for a managed audit the secretary or 
the secretary's delegate may consider, in addition to other relevant factors: 
(1) the taxpayer's history of tax compliance; 
(2) the amount of time and resources the taxpayer has available to dedicate to the audit; 
(3) the extent and availability of the taxpayer's records; and 
(4) the taxpayer's ability to pay any expected liability. 
E. The decision whether to enter into an agreement for a managed audit rests solely with the 
secretary or the secretary's delegate. 
F. The results of the managed audit shall be presented to the department by the taxpayer on or be- 
fore any date set for presentation of the results in the managed audit agreement. The department shall 
assess the tax liability found to be due as the result of a managed audit performed in accordance with 
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a managed audit agreement. The department may review records, documents, schedules or other in- 
formation to determine if the managed audit substantially conforms to the managed audit agreement. 


History: Laws 2001, ch. 16, § 1; 2003, ch. 398, § 6. 2020; provided that the failure to pay the tax was made 

Cross references, — For definition of local option without intent to evade or defeat the tax; and provided 
gross receipts tax, see 7-1-3 NMSA 1978. further that payment for the unpaid taxes is made in full 

For gross receipts tax, see 7-9-4 NMSA 1978.5 on or before April 25, 2021; and 

For compensating tax, see 7-9-7 NMSA 1978. (4) tax liabilities assessed between September 3, 2019 

Temporary provisions. — Laws 2020 (1st S.S.). ch. 4, and January 3, 2020 as the result of a managed audit per- 
§ 4, effective June 29, 2020, provided: formed in accordance with a managed audit agreement pur- 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA suant to Section 7-1-11.1 NMSA 1978; provided'that pay- 
1978, no interest shall accrue and no penalty shall be as- ment for those liabilities is made pursuant to terms of the 
sessed to a taxpayer for: managed audit agreement on or before December 31, 2020. 

(1) tax liabilities pursuant to the Income Tax Act or B. Notwithstanding Sections 7-38-49 and 7-38-50 
the Corporate Income and Franchise Tax Act for failure NMSA 1978, no interest shall accrue and’no penalty shall 
to pay the tax that became due April 15, 2020 through be assessed to a property owner for unpaid property taxes 
July 15, 2020; provided that the failure to pay the tax was that became due April 10, 2020 pursuant to Section 7-38- 
made without intent to evade or defeat the tax; and pro- 38 NMSA 1978; provided that: 
vided further that payment for the unpaid payments is (1) the unpaid property taxes did not become delinquent 
made in full on or before April 15, 2021; because of an intent to defraud by the property owner; 

(2) tax liabilities pursuant to the Withholding Tax Act (2) payment for the unpaid property taxes is made i in 
for failure to pay the tax that became due March 25, 2020 full on or before May 10, 2021; and 
through July 25, 2020; provided that the failure to pay the (3) the subject property does not have tegcley taxes 
tax was made without intent to evade or defeat the tax; that became delinquent. pursuant to Section 7-38-46 
and provided further that payment for the unpaid taxes is NMSA 1978 prior to May 10, 2020. 
made in full on or before April 25, 2021; The 2003 amendment, effective July 1, 2003, deleted 

(3) gross receipts tax, local option gross receipts tax or "gross receipts tax, local option gross receipts taxes or 
compensating tax liabilities for failure to pay any of those compensating tax due from" following "limited in scope to" 
taxes that became due March 25, 2020 through July 25, near the beginning of Subsection A, 


7-1-11.2. Required audit notices. 


A, Except as provided in Subsection G of this section, prior to or coincident with requesting 
records and books of account from a taxpayer pursuant to Section 7-1-11 NMSA 1978, as part of 
an office or field audit, the department shall provide the taxpayer with written dated notice of the 
commencement of an ate. The notice shall, at a minimum, state the tax programs and reporting 
periods to be covered and the date on which the audit is commenced. 

B. To any taxpayer to whom the department is required to provide a written notice of the com- 
mencement of an audit, the department shall also provide a written notice of the outstanding re- 
cords or books of account that have been requested but not received. If the taxpayer has provided 
all records and books of account requested, the notice shall so state. The notice of outstanding re- 
cords or books of account shall be given no sooner than sixty days, unless the taxpayer provides a 
written request for early completion of the audit, and no later than one hundred eighty days after 
the date of the commencement of the audit. The notice of outstanding records or books of account 
shall be dated and shall provide reasonable descriptions of any records or books of account needed 
or the information expected to be contained in them and shall give the taxpayer ninety days to 
comply with Section 7-1-11 NMSA 1978. The notice shall state that if the taxpayer does not. prop- 
erly comply within ninety days of the date of the notice, the department will proceed to issue any 
assessment of tax due on the basis of information available. 

C. A taxpayer may request additional time to comply with the notice of outstanding records 
and books of account. Such request shall be in writing and shall state the amount of time 
needed. 

D. Ifthe department does not issue an assessment within one hundred eighty days after 
giving a notice of outstanding records or books of account or within ninety days after the expi- 
ration of the additional time requested by the taxpayer to comply, if such request was granted, 
interest shall be computed in accordance with Paragraph (6) of Subsection A of Section 7-1-67 
NMSA 1978. ” 

EK. Any taxpayer who was not provided a proper notice of outstanding records or books of ac- 
count is entitled to computation of interest in accordance with Paragraph (7) of Subsection A of 
Section 7-1-67 NMSA 1978. 
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F. Nothing in this section shall prevent the department from requesting from the taxpayer a 

waiver of the statute of limitations for assessment of tax owed. Nothing in this section shall prevent 

the department from issuing an assessment of tax owed on the basis of the information available. 
G. This section does not apply to investigations of fraud. 


History: 1978 Comp., § 7-1-11.2, enacted by Laws 
2003, ch, 398, § 7; 2007, ch. 262, § 2. 


The 2007 amendment, effective July 1, 2007, provided 
an exception to the sixty-day notice of outstanding records 
if the taxpayer has requested early completion of the audit. 


7-1-12. Identification of taxpayers. 


A. The secretary by regulation shall establish a system for the registration and identification 
of taxpayers and shall require taxpayers to comply therewith. 

B, The registration system shall be devised so as to facilitate the exchange of information with 
other states and the United States and to aid in statistical computations. 

C.. The secretary by regulation also shall provide for a system for the registration and identifi- 
cation of purchasers or lessees who, by reason of their status or the nature of their. use of property 
or service purchased or leased, are ordinarily entitled to make nontaxable purchases or leases of 
some kinds of property or service and may require such purchasers or lessees to comply therewith. 

D. Any document, issued by the department under authority of this section, which is required 
to be posted on the business premises of the taxpayer shall contain a brief reference to the require- 


ments of Section 7-1-61 NMSA 1978. 


History: 1953 Comp., § 72-13-29, enacted by Laws 
1965, ch. 248, § 17; 1966, ch. 52, § 1; 1979, ch. 144, § 11; 
2000, ch. 28, § 4. 

The 2000 amendment, effective July 1, 2000, substi- 
tuted "secretary" for "director" in Subsections A and C and 
substituted "department" for "director" in Subsection D. 


ANN OTATION Ss 


Possession of taxpayer identification number. — 
The mere possession of a New Mexico registration num- 
ber by a foreign taxpayer does not mean that the taxpayer 
is registered with New Mexico for gross receipts tax pur- 
poses; the possession of a New Mexico taxpayer identifi- 
cation number did not mean that the taxpayer acknowl- 
edged that a nexus existed with respect to its activities in 
New Mexico for gross receipts tax purposes. Siemens En- 
ergy & Automation, Inc. v. N.M. Taxation & Revenue Dep't, 
1994-NMCA-173, 119. N.M. 316, 889 P.2d 1238, 

Department lacked authority to impose tax li- 
ability against taxpayer who was not engaged in 
business at the time the tax liability was incurred. 
— Where in 2009, taxpayer established a business that 
provided court reporting services, registered with the 
taxation and revenue department (department), was as- 
signed a Combined Reporting System (CRS) number for 
tax reporting purposes, and operated the business as a 
sole proprietorship from 2009 to 2012, at which time tax- 
payer converted the business to a limited liability com- 
pany (LLC), and where taxpayer failed to update the busi- 
ness’s registration with the department and continued to 


operate under the original CRS number assigned to the 
sole proprietorship, and where the department’s comput- 
erized auditing system detected a mismatch between the 
information taxpayer reported to the IRS and the infor- 
mation taxpayer reported to the department, resulting 
in the department updating the computerized records to 
reflect that taxpayer’s business was operating as an LLC, 
but failing to issue taxpayer a new CRS number, and 
where, in 2017, the department issued a notice of assess- 
ment of taxes and demand for payment for gross receipts 
tax from taxpayer as the sole proprietor of the business 
for the 2012 tax year, and where the hearing officer denied 
taxpayer’s protest finding that the sole proprietorship was 
obligated for the assessment because at the time the tax 
liability was incurred, the CRS number on file with the de- 
partment was assigned to taxpayer, as the sole proprietor 
of the business, rather than as an LLC, the hearing officer 
erred in denying taxpayer’s protest because to the extent 
the hearing officer’s decision imposed liability against 
taxpayer for failing to register with the department, it is 
not in accordance with this section, which permits only 
the person engaging in business to be taxed, and the over- 
whelming evidence demonstrated that the business was 
operating as an LLC during the taxable period. Moreover, 
neither the registration statute, NMSA 1978 § 7-1-12, nor 
the department’s regulations permit the department to 
impose liability against a taxpayer based solely on its fail- 
ure to update its registrations. New Mexico Depo v. N.M. 
Tax’n & Revenue Dep’t, 2021-NMCA-011, 


7-1-12.1. Department to designate production unit; index; identification 


by number or symbol. 


A. The department shall have the power to designate the property that shall constitute a pro- 
duction unit; provided, a production unit shall be a unit of property from which products of com- 


mon ownership are severed. 


B. The department shall compile and keep current an index of all production units by descrip- 
tion sufficient to properly identify such production units. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-12,2 TAXATION 7-1-13 


C.. The department shall assign to each production unit a number or symbol, and the number 
or symbol shall serve as a means of identification for the purpose of reporting, tax payment and 
tax collection of the taxes administered by the La: apg . 


History: 1978 Comp., § 7-1-12.1, enacted by Laws in the section Lea Ae and enoagaat this section; sub- 


1985, ch. 65, § 12; 1993, ch, 30, § 7. stituted ‘department for "division" in Subsection C; and 
‘The 1993 amendment, effective June 18, 1993, substi- made a minor stylistic change. 


tuted "Department" for "Oil and gas accounting division" 


7-1-12.2. Notice of identification number assigned; operator may 
request identification number. 


The department shall inform each operator of a production unit as to the identification number 
or symbol assigned to such production unit. Such number or symbol may be changed or revised 
and information regarding such change or revision shall likewise be given the operator. In the cre- 
ation of a new production unit or in the event of a change of ownership or revision in a production 
unit, the operator may request the department to assign a new identification number or symbol, 
and the department shall notify the operator of the ou g aa HASHES fs or symbol to De used. 


History: 1978 Comp., § 7-1-12.2, enacted by Laws "production unit", deleted "by mail", and after the second 
1985, ch. 65, § 18; 1998, ch. 30, § 8; 2017, ch. 63, § 22. “occurrence of ' operator", deleted "by mail! 9% 

The 2017 amendment, effective June 16, 2017, re- The 1993 amendment, effective June 18, 1993, substi- 
moved the requirement that notice of identification num- tuted "department" for "oil and gas accounting division" 
bers must be made by mail; after the first occurrence of in the first sentence and for "division" in two places in the 


final sentence. 


7-1-13. Taxpayer returns; payment of taxes; extension of time. 


A. Taxpayers are liable for tax at the time of and after the transaction or incident giving rise to 
tax until payment i is made. Taxes are due on and after the date on which their payment is required 
until payment is made. 

B. Every taxpayer shall, on or before the date on wlitele payment of any tax is due, conIpINES 
and file a tax return in a form prescribed and according to the regulations issued by the secretary. 
Except as provided in Section 7-1-13.1 NMSA 1978 or by regulation, ruling, order or instruction 
of the secretary, the payment of any tax or the filing of any return may be accomplished by mail. 
When the filing of a tax return or payment of a tax is accomplished by mail, the date of the post- 
mark shall be considered the date of submission of the return or payment. 

C. Payment of the total amount of all taxes that are due from the taxpayer shall redial or ac- 
company the return. Delivery to the department of a check that is not PEG upon presentment does 
not constitute payment.) ~ 

D. _ The secretary or the secretary's delegate may, for mre cause, datana’ in favor of a taxpayer 
or a class of taxpayers, for no more than a total of twelve months, the date on which payment of 
any tax is required or on which any return required by provision of the Tax Administration Act 
shall be filed, but no extension shall prevent the accrual of interest as otherwise provided by law. 
When an extension of time: for income tax has been granted a taxpayer pursuant to the Internal 
Revenue Code, the extension shall serve to extend the time for filing New Mexico income tax; 
provided that a copy of the approved federal extension of time is attached to the taxpayer's New 
Mexico income tax return. The secretary by regulation may also provide for the automatic exten- 
sion for no more than six months of the date upon which payment of any New Mexico income tax 
or the filing of any New Mexico income tax return is required. If the secretary or the secretary's 
delegate believes it necessary to ensure the collection of the tax, the secretary or the secretary's 
delegate may require, as a condition of granting any extension, that the taxpayer furnish security 
in accordance with the provisions of Section 7-1-54 NMSA 1978. 

EK. Except as provided in Subsection F of this section, no later than one hundred eighty days af- 
ter the final determination date, a taxpayer shall file a federal adjustments report with the depart- 
ment and pay any state tax due with respect to final, net-positive federal adjustments arising from: 
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(1) an audit or other action by the internal revenue service; or 
(2) a timely filed amended federal income tax return, including a return or other siren 
information filed pursuant to Section 6225(c)(2) of the Internal Revenue Code. 

F. Except for federal adjustments that are required to be reported pursuant to Subsection E of 
this section, partnerships and partners shall report final net-positive federal adjustments arising 
from a partnership level audit or an sha agen adjustment request and make payments as 
follows: 

(1) except for saints the partnership or tiered partner makes an election pursuant to Sub- 
section G of this section, the partnership or tiered partner shall: 

(a) file: 1) a completed federal adjustments report and notify each of its direct part- 
ners of their distributive share of the final federal adjustments, including information necessary 
for reporting state tax due as required by the department; and 2) an amended withholding return 
for the reviewed year if such return was filed, or would have been required pursuant to the With- 
holding Tax Act; 

(b) in the case of an audited partnership, file the returns required by this Sofdgrdoh 
no later than ninety days after the final determination date; and 

(c) inthe case of a tiered partner of an audited partnership, file the returns required 
by this paragraph no later than ninety days after the time for the audited partnership's filing and 
furnishing statements to tiered partnerships and their partners as established pursuant to Sec- 
tion 6226 of the Internal Revenue Code and the regulations thereunder; and 

(2) apartner of a partnership or a tiered partner subject to tax pursuant to Section 7-2-3 
or 7-2A-3 NMSA 1978 on adjustments to which Paragraph (1) of this subsection applies shall file a 
federal adjustments report reporting the partner's distributive share of the adjustments and shall 
pay the additional amount of state tax due, plus any penalty and interest due and less any credit 
for related amounts paid or withheld and ae on behalf of the partner pursuant to Paragraph 
(1) of this subsection as follows: 

(a) for taxable direct partners of the audited partnership, no later than one hundred 
eighty days after the final determination date; or 

(b) for taxable indirect partners of the audited partnership, no later than one hun- 
dred eighty days after the time for the audited partnership's filing and furnishing statements to 
tiered partnerships and their partners as established pursuant to Section 6226 of the Internal 
Revenue Code and the regulations thereunder. 

G:. The election provided by this subsection applies only to federal adjustments other than the 
distributive share of federal adjustments that must be included in the unitary business income of 
any direct or indirect corporate partner; provided that this can be reasonably determined, or fed- 
eral adjustments resulting from an administrative salle hs requestvA sain making an 
election pursuant to this subsection shall: 

(1) file a completed federal adjustments report’and notify the department that it is mak- 
ing thé’election pursuant to this subsection; and 

(2) pay an amount, determined as follows, in lieu of taxes owed by its direct and indirect 
taxable partners: 

(a) exclude from the total final federal dajudtenenta the distributive share reported to 
a direct partner that is an exempt partner unless the sid leapt represents unrelated business 
taxable income; 

(b) include only the portion of the total federal adjustment to distributive shares of 
partners taken into account pursuant to Section 6225(b)(2) of the Internal Revenue Code; 

(c) apportion and allocate the adjustments as provided by the Uniform Division of 
Income for Tax Purposes Act as applied at the partnership level following any department regula- 
tions adopted for this purpose; 

(d) multiply the resulting amount by the highest tax rate provided by Section 7-2A-5 
NMSA 1978; and 

(e) add to the amount calculated pursuant to Subparagraph (d) of this paragraph an 
amount of penalty and interest computed pursuant to the Tax Administration Act. 

H. In any action required or allowed to be taken pursuant to the Tax Administration Act with re- 
spect to the reporting of federal adjustments by a partnership, the state partnership representative 
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for the reviewed year shall have the sole authority to act on behalf of the partnership, and the part- 
nership's direct partners and indirect partners shall be bound by those actions. The state partner- 
ship representative is the partnership's federal partnership representative for the reviewed year, 
unless the partnership designates in writing another person as its state partnership repyecentatiye; 
provided that the person meets any qualifications established by the department. 

I. Pursuant to procedures that may be adopted by the department, an audited partnership or 
tiered partner of that partnership may enter into an agreement with the department to utilize an 
alternative reporting and payment method, including applicable time requirements or any other 
provision pursuant to Subsections E through H of this section, if the audited partnership or tiered 
partner demonstrates that the requested method will reasonably provide for the reporting and 
payment of taxes, penalties and interest due pursuant to Subsections E through H of this section. 
Application for approval of an alternative reporting and payment method must be made by the 
audited partnership or tiered partner within the time for election as provided in Subsection G of 
this section, as appropriate. 

J. An election made pursuant to Subsection G or I of this section is irrevocable, unless fis 
department, in its discretion, determines otherwise. If properly reported and paid by the audited 
partnership or tiered partner, the amount determined in Paragraph (2) of Subsection G of this sec- 
tion, or similarly under an optional election pursuant to Subsection I of this section, will be treated 
as paid in lieu of taxes owed. by its direct and indirect partners on the same final federal adjust- 
ments. The direct or indirect partners of the partnership that pays this in lieu of amount may not 
claim any deduction, credit or refund with respect. to that amount. 

K. A taxpayer may make estimated payments of state tax expected to result from a néadins 
audit by the internal revenue service prior to the final determination date, following the process 
prescribed by the department, and such payments will limit the accrual of further statutory inter- 
est on that amount. 

L. A taxpayer may claim an amount of state tax resulting from final net-negative federal ad- 
justments as provided in Section 7-1-26 NMSA 1978. 

M. Nothing in Subsections E through L of this section shall Bienen the department from as- 
sessing direct partners or indirect partners for taxes they owe, using the best information avail- 
able, in the event that a partnership or tiered partner fails to timely make any report or payment 
required for any reason. 

N. As used in this section: 

(1) “administrative adjustment request" means an Sania hanive saiGeient request 
filed by a parinership pursuant to Section 6227 of the Internal Revenue Code; 

(2) "audited partnership" means a partnership subject to a partnership level audit nesultn 
ing in a federal adjustment; 

(3) "corporate partner" means a a partner, direct or indirect, that is subject to ae pursuant 
to the Corporate Income and Franchise.Tax Act; 

(4) "direct partner" means any partner that holds an shtonest directly i ina seeulecs or 
pass- ‘through entity; 

(5) “exempt partner" means a partner, direct or indirect, that is exempt from New Mexico 
income tax except on unrelated business taxable-income; 

(6) "federal adjustment" means a change to an item or amount Hetarminen -pursuant, to 
the Internal Revenue Code that is used by a taxpayer to compute an amount of state tax owed, 
whether that change results from action by, the internal revenue service, including a partnership 
level audit, or the filing of an amended federal. return, federal refund claim or.an administrative 
adjustment request by a partnership; 

(7) "federal adjustments report" includes the methods or fara required by the depart- 
ment for use by a taxpayer to report final federal adjustments, including an amended, tax return, 
information return or a uniform multistate report; 

(8) "final determination date" means: 

(a) except as provided in Subparagraphs (b), (c) and (d) of this paragraph, if a foderet 
adjustment arises from an audit or other action by the internal revenue service, the final determi- 
nation date is the first day on which no federal adjustments arising from that audit or other action 
remain to be finally determined, whether by a decision of the internal revenue service with respect 
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to which all rights of appeal have been waived or exhausted, by agreement, or, if appealed or con- 
tested, by a final decision with respect to which all rights of appeal have been waived or exhausted. 
For agreements required to be signed by the internal revenue service and the taxpayer, the final 
determiatton date is the date on which the last party signed the agreement; 

(b)'* for federal adjustments arising from an internal revenue service Sadie or other 
action by the internal revenue service, if the taxpayer filed as.a member of a filing group pursuant 
to the Corporate Income and Franchise Tax Act, the final determination date means the first day 
on which no related federal adjustments arising from that audit remain to be finally determined, 
as described i in Subparagraph (a) of this paragraph, for the entire group; 

, (c) except as provided in Subparagraph (d) of this paragraph, if the federal adjust- 
ment results from filing an amended federal return, a federal refund claim or an administrative 
adjustment request, or if it is a federal adjustment reported on an amended federal return or other 
similar report filed pursuant to Section 6225(c) of the Internal Revenue Code, the final determina- 
tion date means the day on which the amended return, refund claim, administrative adjustment 
request or other similar report was filed; and 

(d) for adjustments resulting from a partnership level audit or an administrative ad- 
justment request for which the final determination date pursuant to Subparagraph (a) or (c) of 
this paragraph is determined to be a date occurring PHOE to the effective date of this 2021 act, the’ 
final determination date shall be July 1, 2021; 

(9) "final federal adjustments" means adjustments for which the final determination date has 
passed, including final net-positive federal adjustments and final net-negative federal adjustments; 

(10) "indirect partner" means a partner in a partnership or pass-through entity in which 
the partner holds. an interest directly, or through another indirect partner, in a partnership or 
pass;throygh entity; 

(11) "net-negative federal adjustments" means federal adiiatments relating to the same 
tax period, whether made by the taxpayer or the internal revenue service, the net effect of which is 
to,decrease state tax due as compared to tax originally reported for that period; 

(12) "net-positive federal adjustments" means federal adjustments relating to the same 
tax period, whether made by the taxpayer or the internal revenue service, the net effect of which is 
to increase state tax due as compared to tax originally reported for that period; 

(13) "partner" means a person that holds an interest directly or indirectly in a partnership 
or other pass-through entity; 

_ (14) "partnership" means an entity subject to taxation pursuant to Subchapter K of the 
Internal Revenue Code; 

(15) "partnership level audit" means an examination by the internal revenue service at 
the partnership level pursuant to Subchapter C or Subtitle F, Chapter 63 of the Internal Revenue 
Code which results in federal adjustments; 

(16) "pass-through entity’ means.an entity, other than a partnership, that is not subject to 
tax pursuant to the Corporate Income and Franchise Tax Act; 

(17). "reviewed year" means the taxable year of a partnership that is subject to a partner- 
ship level audit from which federal adjustments arise; 

(18) "taxpayer" means a taxpayer, including a partnership subject to a partnership level 
audit or a partnership that has made an administrative adjustment request, as well as a tiered 
partner of that partnership, unless the context indicates otherwise; 

(19) "tiered partner" means any partner that: is a partnership or pass-through entity; and 

(20) “unrelated business taxable income" means "unrelated business taxable income" as 
used in Section 512 of the Internal Revenue Code. 


History: 1953 Comp., § 72-13-30, enacted by Laws address federal partnership audit or adjustment re- 
1965, ch. 248, § 18; 1971, ch. 276, § 7; 1978, ch. 90, § 1; quests resulting in underpayment or overpayment of 
1979, ch. 144, § 12; 1983, ch. 211, § 23; 1988, ch. 99, § 2; state taxes, and defined terms as used in this section; de- 
1989, ch. 325, § 4; 1993, ch. 5, § 4; 1994, ch. 51, § 3; 2007, leted former Subsection C and redesignated former Sub- 
ch, 127, § 1; 20138, ch. 27, § 1; 2021, ch. 83, § 1. sections D and E as Subsections C and D, respectively; 

Cross references. — For the Internal Revenue Code, and deleted former Subsection F and added new Subsec- 
see 26 U.S.C. § 1 et seq. tions E through N. 

The 2021 amendment, effective 4 Peary 18, 2021, Applicability. — Laws 2021, ch. 83, §:6 provided that 
amended sections of the tax administration act to the provisions of Laws 2021, ch. 83, §§ 1 and 4 apply to 
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federal adjustments with a final determination date oc- E, substituted "shall be filed" for "must be filed" and, at the 
curring on and after January 1, 2021. end of the second sentence, inserted the language begin- 
The 2013 amendment, effective July 1, 2013, extended ning "except that". 


the deadline for filing an amended return after the final 


determination of an adjustment in the computation of a ANNOTATIONS 

federal tax; in Subsection C, after "the taxpayer affected State returns used for audit although sedaeee 

shall, within", deleted "ninety days of the internal rev- taxes filed on different basis. — Since the taxpayer 

enue service audit adjustment or payment of the federal filed consolidated federal income tax returns for a three- 

refund" and added "one hundred eighty days of final de- year period, but, for the same period, elected to file its 

termination of the adjustment ; and added Subsection F, state income tax returns as a separate corporate entity, 
The 2007 amendment, effective July 1, 2007, provided excluding its subsidiaries, and since it was not obligated 

that if a tax return or payment is mailed, the date of the to file its state returns on the same basis as its federal 

postmark is the date of submission of the return or pay- return, the revenue department was not required to au- 

ment and increases the period of an automatic extension dit and assess the taxpayer's income taxes on the basis of 

authorized by the secretary to not more than six months. consolidated income reported by the taxpayer in its fed- 

The 1994 amendment, effective July 1, 1994, substituted eral returns rather than on the basis of its state returns 

‘ninety" for "thirty" in the first sentence in Subsection C. which it had filed. Getty Oil Co. v. Taxation & Revenue 
The 1993 amendment, effective July 1, 1993, rewrote Dep't, 1979-NMCA-131, 93 N.M. 589, 603 P.2d 328. 

the first sentence of Subsection C which read "If any ad- Am, Jur. 2d,.A.LR. and CJS. references: —.72,Am, 

justment is made in the basis for computation of any fed- wired State | Local Taxation §§ 834, 835, 842. 

eral tax, the taxpayer affected shall, within thirty days, What amounts to reasonable cause for failure to file, or 

file an amended return with the department" and made a delay in filing, tax return, 3 A.L.R.2d 617. 

_ minor stylistic change in Subsection D. 85 C.J3.S. Taxation 88 1579 et sea. 


The 1989 amendment, effective June 16, 1989, madea 
minor stylistic change in Subsection A and, in Subsection 


7-1-13.1. Method of payment of certain taxes due. 


A. Payment of the taxes, including any applicable penalties and interest, described in Para- 
graph (1), (2), (3) or (4) of this subsection shall be made on or before the date due in accordance 
with Subsection B of this section if the taxpayer's average tax payment for the group of taxes dur- 
ing the preceding calendar year equaled or exceeded twenty-five thousand dollars ($25,000): 

(1) Group 1: all taxes due under the Withholding Tax Act [Chapter 7, Article 3 NMSA 1978], 
the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978], local option gross 
receipts tax acts, the Interstate Telecommunications Gross Receipts Tax Act [Chapter 7, Article 9C 
NMSA 1978] and the Leased Vehicle Gross Receipts Tax Act [Chapter 7, Article 144A NMSA 1978]; 

(2) Group 2: all taxes due under the Oil and Gas Severance Tax Act [Chapter 7, Article 29 
NMSA 1978], the Oil and Gas Conservation Tax Act [Chapter 7, Article 30 NMSA 1978], the Oil 
and Gas Emergency School Tax Act [Chapter 7, Article 31 NMSA 1978] and the Oil and Gas Ad 
Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978]; 

(3) ssa 3: the tax due under the Natural Gas Processors Tax Act [Chapter 7, Article 2p 
NMSA 1978]; o 

(4) nei 4: all taxes and fees due under the Gasoline Tax Act [Chapter 7, Article 13 NMSA 
1978], the Special Fuels Supplier Tax Act [Chapter 7, Article 16A NMSA 1978] and the Petroleum 
Products Loading Fee Act [Chapter 7, Article 183A NMSA 1978]. 

For taxpayers who have more than one identification number issued by the department, the 
average tax payment shall be computed by combining the amounts paid under the several identi- 
fication numbers. 

B. Taxpayers who are required to make payment in accordance with the provisions of this sec- 
tion shall make payment by one or more of the following means on or before the due date so that 
funds are immediately available to the state on or before the due date: 

(1) electronic payment; provided that a result of the payment is that funds are immedi: 
ately available to the state of New Mexico on or before the due date; 

(2) currency of the United States; 

(3) check drawn on and payable at any New Mexico financial institution provided that the 
check is received by the department at the place and time required by the department at least one 
banking day prior to the due date; or & 

(4) check drawn on and payable at any domestic non-New Mexico financial institution pro- 
vided that the check is received by the department at the time and place required by the aoe 
ment at least two banking days prior to the due date. 
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ADMINISTRATION 


7-1-13.4 


C. Ifthe taxes required to be paid under this section are not paid in accordance with Subsec- 
tion B of this section, the payment is not timely and is subject to the provisions of Sections 7-1-67 


and. 7-1-69 NMSA 1978. 


D. For the purposes of this section, "average tax payment" means the total amount of taxes 
paid with respect to a group of taxes listed under Subsection A of this section during a calendar 
year divided by the number of months in that: calendar year containing a due date on which the 
taxpayer was required to pay one or more taxes in the group. 


History: 1978 Comp., § 7-1-18.1, neki by Laws 
1988, ch; 99, § 3; 1989, ch. 76, § 1; 1990, ch. 86, § 6; 
1992, ch. 55, § 8; 1993, ch. 5, § 5; 2000, ch. 28, § 5; 2005, 
ch, 109, § 3. 

The 2005 amendment, effective January 1, 2006, adds 
taxes and fees due under the Gasoline Tax Act, the Special 
Fuels Supplier Tax Act and the Petroleum Products Load- 
ing Fee Act as a new group of taxes in Subsection A(4). 

The 2000 amendment, effective July 1, 2000, deleted 
former Subsections B(1) and B(2), concerning automated 
clearinghouse transactions and transfer of funds through 
wire transfer systems respectively; added present Subsec- 
tion B(1) and redesignated the remaining paragraphs in 
Subsection B accordingly; deleted the last two sentences 
of Subsection C, concerning automated clearinghouse 
transactions and the use of checks for the payment of 
taxes; and deleted former Subsections D(1) and D(3), 


which defined "automated clearinghouse transaction" and 


"financial institution" respectively. | - 

The 1993 amendment, effective July 1, 1993, in Sub- 
section A, substituted "the group of taxes" for "those taxes" 
in the first paragraph, inserted "Group 1", "Group 2", and 
"Group 8" at the beginning of Paragraphs (1), (2), and (3), 
substituted the language beginning "local option" for,"and 
any other act authorizing a municipal or county tax to be 
collected at the same time or in the same manner as the 
gross receipts tax" at the end of Paragraph (1); in Subsec- 
tion C, deleted "an offsetting debit to" following "When", 
inserted "is reversed" and substituted "automated clearing- 
house transaction" for "debit" in the second sentence and 
inserted "reversal or" in the final sentence; in Subsection 
D, added current Paragraph (2) and redesignated former 
Paragraph (2) as (3); and made minor stylistic changes. 

The 1992 amendment, effective July 1, 1992, rewrote 
Subsection B; substituted "transaction" for "deposit" in 
the second sentence.of Subsection C; and, in Subsection 


7-1-13.2. Repealed. 


Repeals. — Laws 1989, ch. 319, § 15 repealed 7-1- 
13.2 NMSA 1978, as enacted by Laws 1988, ch. 73, § 55, 


7-1-13.3. Repealed. 


Repeals. — Laws 1999, ch. 176, § 2 repealed 7-1-13.3 
NMSA 1978, as enacted by Laws 1992, ch. 55, § 9, autho- 
rizing the department to accept payment of taxes by credit 


D(1), substituted "transaction" for deposit’; inserted "or 


: debit", and deleted "deposit" preceding "payable". 


The 1990 amendment, effective July 1, 1990, in Sub- 
section A, rewrote the introductory clause which read 
"Payment of the following taxes, including any applicable 
penalties and interests described in this subsection, shall 
be made on or before the date due in accordance with Sub- 
section B of this section"; deleted "if the sum of these taxes 
equals or exceeds twenty-five thousand dollars ($25,000)" 
at the end of Paragraphs (1) and (2); deleted "if the tax 
equals or exceeds twenty-five thousand dollars ($25,000)" 
at the end of Paragraph (3); deleted former Paragraph (4) 
which read "the taxes described in Paragraph (1), (2), or (3) 
of this subsection if the taxpayer's average tax payment for 
those taxes during the preceding calendar year equaled or 
exceeded twenty-five thousand dollars ($25,000)"; added 
the final paragraph and made a stylistic change; and, in 
Subsection B, substituted "shall make payment" for "must 
make payment" in the introductory clause, 

The 1989 amendment, effective May 1, 1989, rewrote 
the introductory paragraph of Subsection A; added pres- 
ent Subsection B; redesignated former Subsection B as 
present Subsection C, substituting therein all of the lan- 
guage of the first sentence preceding "the payment" for 
"If the taxes required to be paid by automated clearing- 
house deposit under this section are not paid by auto- 


- mated clearing-house deposit on or before the date due" 


and adding the second sentence; deleted former Subsec- 
tion C, which read: "Any tax, including any applicable 
penalty and interest, may be paid by check drawn on the 
main office of the state fiscal agent"; and in Subsection 
D substituted the colon and Paragraph (1) designation 
for a comma, inserted "deposit" preceding "payable" in 
Paragraph (1), deleted "which must be initiated by the 
taxpayer or the taxpayer's agent one banking day prior 
to the due date" at the end of Paragraph (1), and added 
Paragraph (2). 


relating to bond required of certain persons, effective 
July 1, 1989. 


card, effective June 18, 1999. For provisions of former sec- 
tion, see the 1998 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 6-1-14 NMSA 1978. 


7-1-13.4. Electronic payments; reversals. 


A. The department is authorized to accept payment by automated clearinghouse transaction, 
federal reserve system wire transfer and such other means of electronic payment as the depart- 
ment, with the concurrence of the state board of finance, may choose. 

B. With respect to automated clearinghouse transactions, federal reserve system wire trans- 
fers and electronic payments by means the department has chosen, neither the department nor 
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the fiscal agent of New Mexico shall refuse to accept the funds or to reverse the transaction when 
funds have been received by the fiscal agent designating the department:as the*payee together 
with sufficient information to identify the name of the taxpayer. The department or the fiscal 
agent of New Mexico may refuse to accept such a payment or to cause the reversal of the transac- 
tion only when the transaction is not successful in making the funds to be transferred available 
or in identifying the taxpayer. The department and the fiscal agent of New Mexico may refuse to 
accept electronic payments tendered by means other than automated clearinghouse deposit, fed- 
eral reserve system wire transfer or those other means the department has chosen. 

C. When an electronic payment transaction issreversed through the taxpayer's action or a 
check is dishonored by the taxpayer's financial institution, neither the department nor the fiscal 
agent of New Mexico is obligated to resubmit the transaction or check for payment. If the reversal 
or dishonoring causes the final payment of taxes to be not timely, then the provisions of Sections 7- 
1-67 and 7-1-69 NMSA 1978 apply. 


/ 


History: 1978 Comp., § 7-1-13.4, enacted by Laws Effective dates. — Laws 2000, ch. 28, § 6 Pepin Laws 
2000, ch. 28, § 6. 2000, ch. 28, § 6 effective July. 1, 2000. 


7-1-14. Business location instructions for purposes of reporting gross 
receipts and use; location-code database and location-rate | 
database. 


A. For purposes of the Gross. Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978], Interstate Telecommunications Gross Receipts Tax Act [Chapter 7, Article 9C NMSA 1978], 
Leased Vehicle Gross Receipts Tax Act [Chapter 7, Article 14A NMSA 1978] and any act authoriz- 
ing the imposition of a local option gross receipts or compensating tax, a person that has gross 
receipts and a person using property or services in New Mexico ina taxable manner shall report 
the gross receipts to the proper business location as provided in this section. 

B. The business location for gross receipts from the sale, lease or granting of a license to use 
real property located i in New Mexico, and any related deductions, shall be the location of the prop- 
erty. 

C, The business location for gross receipts from the sale or license of tangible personal prop- 
erty, and any related. deductions, shall be at the following locations: 

(1) ifthe property is received by the purchaser at the New Mexico busitieds location of the 
seller, the location of the seller; 

(2) ifthe property is not received by the purchaser at a inathiees location of the seller, the 
location indicated by instructions for delivery to the purchaser, or the purchaser's donee, when 
known to the seller; 

(3) if Paragraphs (1) and (2) of this subsection do not apply, the location indicated ‘by an 
address for the purchaser available from the business records of the seller that are maintained 
in the ordinary course of business; provided that use of the address does not constitute bad faith; 

(4) if Paragraphs (1) through (3) of this subsection do not apply, the location for the pur- 
chaser obtained during consummation of the sale, including the address of a purchaser's payment 
instrument, if no other address is available; provided that use of this address does not constitute 
bad faith; or 

(5) if Paragraphs (1) through (4) of this subsection do not apply, including a circumstance 
in which the seller is without sufficient information.to apply those standards, the location from 
which the property was shipped or transmitted. 

D. The business location for gross receipts from the lease of tangible personal property, includ- 
ing vehicles, other transportation equipment and other mobile tangible personal property, and 
any related deductions, shall be the location of primary use of the property, as indicated by the 
address for the property provided by the lessee that is available to the lessor. from the lessor's 
records maintained in the ordinary course of business; provided that use of this address does not 
constitute bad faith. The primary business location shall not be altered by intermittent use at 
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different locations, such as use of business property that accompanies employees on business trips 
and service calls. 

E. The business location for gross receipts from the sale, lease or license of franchises, and any 
related deductions, shall be where the franchise is used. 

F. The business location for gross receipts from the performance or sale of the following ser- 
vices, and any related deductions, shall be at the following locations: 

(1) for professional services performed in New Mexico, other than construction-related 
services, or performed outside New Mexico when the product of the service is initially used in 
New Mexico, the location of the performer of the service or seller of the product of the service, as 
appropriate; 

(2) for construction services and construction-related services performed for a construc- 
tion project in New Mexico, the location of the construction site; 

(3) for services with respect to the selling of real estate located in New Mexico, the location 
of the real estate; 

(4) for transportation of persons or property in, into or from New Mexico, the location 
where the person or property enters the vehicle; and 

(5) for services other than those described in Paragraphs (1) through (4) of this subsection, 
the location where the product of the service is delivered. 

G. Except as provided in Subsection H of this section, uses of property or services subject to 
the compensating tax shall be reported at the business location at which gross receipts would have 
been required to be reported had the transaction been subject to the gross receipts tax. 

H. Ifa person subject to the compensating tax can demonstrate that the first use upon which 
compensating tax is imposed occurred at a time and place different from the time and place of the 
purchase, then compensating tax shall be reported at the business location of the first use. 

I. The secretary shall designate codes to identify the business locations for a person's gross 
receipts, or use for purchases subject to the compensating tax, and deductions related to those 
receipts or that use shall be reported. 

J. The secretary shall develop a location-code database that pravides the business lotnéreti 
codes designated pursuant to Subsection I of this section. The secretary shall also develop and 
provide to taxpayers a location-rate database that sets out the tax rates applicable to business 
locations within the state, by address, and sellers who properly rely on this database shall not be 
liable for any additional tax due to the use of an incorrect rate. 

K. As used in this section: 

(1) "business location" means the code designated by the department to identify business 
locations and required to be used to report the gross receipts, or use for purchases subject tothe 
compensating tax, and deductions related to those receipts or that use; 

(2) "gross receipts" means, as applicable, "gross receipts" as used in the Brows Ressipts and 
Compensating Tax Act and the Leased Vehicle Gross Receipts Tax Act and "interstate telecommu- 
nications gross receipts" in the Interstate Telecommunications Gross Receipts Tax Act [Chapter 7, 
Article 9C NMSA 1978]; 

(3) "in-person service" means a service physically provided in person by the service pro- 
vider, where the customer or the customer's real or tangible personal property upon which the 
service is performed is in the same location as the service provider at the time the service is per- 
formed; and 

(4) "professional service" means a service, other than an in-person service, that requires 
either an advanced degree from an accredited post- secondary educational institution or a license 
from the state to perform. 


History: 1953 Comp., § 72-13-30.1, enacted by Laws Laws 2020, ch. 80, § 15 repealed Laws 2019, ch. 270, 
1969, ch. 145, § 1; 1970, ch. 57, § 2; 1977, ch. 315, § 3; § 11, effective July 1, 2021. — 
1979, ch. 144, § 13; 19838, ch. 211, § 24; 1992, ch. 55, The 1995 amendment, effective July 1, 1995, rewrote 
§ 10; 1995, ch. 100, § 1; 2019, ch. 270, § 11; repealed the section heading which read "Secretary may require 
and reenacted by Laws 2020, ch. 80, § 1. gross receipts to be reported according to municipality, In- 

Repeals and reenactments. — Laws 2020, ch. 80, § 1 dian reservation, pueblo grant or if on municipally owned 
repealed former 7-1-14 NMSA 1978, as enacted by Laws land"; designated the former first, second and third sen- 
1969, ch. 145, § 1, and enacted a new section, effective tences as Subsections A through C; and added Subsec- 
July 1, 2021. tion D. 

405 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-15 TAXATION 7-1-16 


The 1992 amendment, effective July 1, 1992, substi- "place of business", and made minor stylistic changes 
tuted "Secretary" for "Director" in the section heading and throughout the section. 
throughout the section, substituted "one or more places" 


for "more than one place" and deleted "covered by a con- ANNOTATIONS. rei 

tract of the type described in Section 7-1-6.4 NMSA 1978" Am. Jur. 2d, A.L.R. and C.J.S, references. — 72:Am. 
following "pueblo grant" in the first sentence, added "all Jur, 2d State cca T sade aiming! § 727. 

of the present language of the second sentence" following 85 C.J.8, Taxation §§ 1701 et seq 


7-1-15. Secretary may set tax reporting and payment intervals. 


The secretary may, pursuant to regulation, allow taxpayers with an anticipated tax liability of less 
than two hundred dollars ($200) a month to report and pay taxes at intervals which the secretary 
may specify. However, unless specifically permitted by law, an interval shall not exceed six months, 
The secretary may also allow direct marketers who have entered into an agreement with the depart- 
ment to collect and remit compensating tax to report and pay on a quarterly or semi-annual basis. 


History: 1953 Comp., § 72-13-30.1, enacted by Laws The 1991 amendment, effective July 1, 1991, substi- 
1969, ch. 31, § 1; 1979, ch. 144, § 14; 1983, ch, 211, § 25; tuted "two hundred dollars pare for "one hundred dol- 
1988, ch. 73, § 7; 1991, ch. 138, § 1; 1998, ch. 105, § 2. lars ($100)". 


The 1998 amendment, effective May 20, 1998, added 
the last sentence. 


7-1-15.1. Secretary may permit or require rounding. 


By regulation or instruction, the secretary may permit or require rounding to the nearest whole 
dollar of tax due provided that, for any tax or tax act the revenues from which are required by the 
provisions of the Tax Administration Act to be distributed or transferred partly to local governments 
and partly to state funds, ne gain or a due to saline shall be attributed to the state funds. 


History: 1978 Comp., § 7-1-15.1, enacted by Laws Effective Dates, — Laws 1987, ch. 169, § 8 made Laws 
1987, ch, 169, § 4. 1987, ch. 169, § 4 effective July 1, 1987. 


7-1-15.2. Agreements; collection of compensating tax. 


The department may enter into agreements with direct marketers for purposes of enforcing ¢ col- 
lection of the compensating tax. 


History: Laws 1998, ch. 105, § 1, Cross references. — For compensating tax, see 7-9-1 
Effective dates. — Laws 1998, ch. 105 contained no NMSA 1978 et seq. 

effective date provision, but, pursuant to N.M. Const., art. 

IV, § 23, was.effective May. 20, 1998, 90.days after the ad- 

journment of the legislature, 


7-1-16. Delinquent taxpayer. 


A: Except as provided in Subsection D of this section, any taxpayer to whom taxes have been 
assessed as provided in Section 7-1-17 NMSA 1978 or upon whom demand for payment has been 
made as provided in Section 7-1-63 NMSA 1978 who does not within ninety days after the date of as- 
sessment or demand for payment make payment of the undisputed amount, protest the assessment 
or demand for payment as provided by Section 7-1-24 NMSA 1978 or furnish security for payment 
as provided by Section 7-1-54 NMSA 1978 becomes a delinquent taxpayer and remains such until: 

(1) payment of the total amount of all such taxes is made; 
(2) security is furnished for payment; or 
(3) no part of the assessment remains unabated. , 

B. Any taxpayer who fails to provide -sécurity as required by Subsection D of Section 4-8 54 
NMSA 1978 shall be deemed to be a delinquent taxpayer. 

C. Ifa taxpayer files a protest as provided in Section 7-1-24 NMSA 1978, the taxpayer never- 
theless becomes a delinquent taxpayer upon failure of the taxpayer to appear, in person or by au- 
thorized representative, at the hearing’set or upon failure to perfect an appeal from any decision 


406 


© 2022 State. of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-17 ADMINISTRATION 7-1-17 


or part thereof adverse to the taxpayer to the next higher appellate level, as provided in that sec- 
tion, unless the taxpayer makes payment of the total amount of all taxes assessed and remaining 
unabated or furnishes security for payment. 

‘D. A taxpayer does not become a delinquent taxpayer if the taxpayer has been issued an as- 
sessment as a result of a managed audit but is still within the allowed time period to pay the tax 
due as specified in Paragraph (4) of Subsection A of Section 7-1-67 NMSA 1978. 


History:1953 Comp., § 72-13-31, enacted by Laws The 1999 amendment, effective July 1, 1999, in Sub- 
1965, ch, 248, § 19; 1979, ch. 144, § 15; 1985, ch. 65, section A, added "Except as provided in Subsection D of 
§ 14; 1989, ch. 325, § 5; 1993, ch. 5, § 6; 1999, ch. 84, §'1; this section" at the beginning of the introductory lan- 


2007, ch, 262, § 3; 2013, ch. 27, § 2; 2019, ch. 157, § 1. guage and inserted "the assessment is not abated and" in 
The 2019 amendment, effective June 14, 2019, modified Paragraph (2); and added Subsection D. 

certain terms related to delinquent taxes; in Subsection A, The 1993 amendment, effective July 1, 1993, in Sub- 

after "make payment", added "of the undisputed amount". section A; inserted the paragraph designations, added 
The 2018 amendment, effective July 1, 2013, ex- Paragraph (2), and made minor stylistic changes, °° 

tended the deadline for protesting an assessment or de- The 1989 amendment, effective June 16, 1989, in Sub- 

mand for payment; in Subsection A, in the first sentence, section C, substituted "taxpayer files a protest" for "tax- 

after "who does not within", deleted "thirty" and added payer does make application for hearing" and made minor 

"ninety"; deleted former’ Paragraph (2) of Subsection A, stylistic changes throughout the section. 

which provided for a retroactive extension of time to file a 

protest; and deleted Paragraph (1) of Subsection D, which ANNOTATIONS 

provided that a taxpayer did not become delinquent if the Am, Jur, 2d, A.L.R. and C.S. references. — 72 Am. 

taxpayer filed for an extension of time to file a protest. Jur, 2d State and Local Taxation $$ 782 to 787, 835, 842, 843. 
The 2007 amendment, effective July 1, 2007, rewrote 85 C.J.S, Taxation §§ 1096 to 1098, 1108 aE seq. 

Subsection D. ! : 


7-1-17. Assessment of tax; presumption of correctness. 


_A.. If the secretary or the secretary's delegate determines that a taxpayer is liable for taxes in 
excess of twenty-five dollars ($25.00) that are due and that have not been previously assessed to 
the taxpayer, the secretary or the secretary's delegate shall promptly assess the amount thereof to 
the taxpayer. 

~B. Assessments of tax are s effectiy él ‘ 
(1) when a return of a taxpayer is received by the department aaaeeity a liability for taxes; 
(2) -when.a document denominated "notice of assessment of taxes", issued in the name of 
the secretary, is mailed or delivered in person to the taxpayer against worn the liability for tax is 
asserted, stating the nature and amount of the taxes assertedly owed by the taxpayer to the state, 
demanding of the taxpayer the immediate payment of oe taxes and briefly informing the taxpayer 
of the remedies available to the taxpayer; or 
(3) when an effective jeopardy assessment is #Hiaad as provided in the Tax Adininiet tation Act. 
C... Any assessment-of taxes or demand for payment made by the peperer ne is presumed to be 
correct. 
D. When taxes fave been assessed to any taxpayer and remain unpaid, the secretary or the 
secretary's delegate may demand ee? at any time except as. provided otherwise. by Section. 7- 
1- 19 NMSA 1978. 


History: 1953 Comp., § 72-13-32, enacted by Laws Administration Act, Regents of NM. Coll. of Agric. & Me- 


1965, ch. 248, § 20; 1969, ch. 32, § 1; 1979, ch. 144, § 16; chanic Arts. v. Academy of Aviation, Inc., 1971-NMSC-087, 
1992, ch. 55, § 11; 2007, ch. 45, § 1, 83 N.M. 86, 488 P.2d 343. 

The 2007 amendment, effective January 1, 2008, in . Assessment upheld when statutes followed and 
Subsection A, changed the minimum amount from $10, 00 no dispute of, factual correctness. — Since the. re- 
to $25.00. cord showed the statutory provisions were followed and 

The 1992 meeancecond: effective July 1, 1992; substi- taxpayer presented. no evidence tending to dispute the 
tuted "secretary" for "director" and "department! for "divi- factual correctness of the assessments, assessment will 
sion" several times throughout the section, added, "except be upheld; McConnell v. State-ex rel, Bureau of Revenue, 
as provided. otherwise by, Section 7-1-19 NMSA 1978" at 1971-NMCA-181, 83 N,M. 386, 492 P.2d 1003. 
the end of Subsection D, and made minor stylistic changes Presumption of, correctness applies when as- 
throughout.the section. ._.. sessment delivered. — Once the notice of assessment 


of taxes is delivered to the taxpayer, the statutory pre- 
sumption, of the correctness of the assessment, applies, 
and absent, a showing of incorrectness by taxpayers, the 
audit and notice of assessment, of taxes must stand. Tor. 
ridge Corp. v. Commissioner of Revenue, 1972-NMCA-171, 


ANNOTATIONS 


Assessment of taxes effective when: effective 
jeopardy assessment is made as provided in the Tax 
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84 .N.M. 610, 506 P.2d 354, cert. denied, 84 N.M. 592, 506 
P.2d 336 (1973), 

Exemption strictly construed in favor of taxing 
authority. — There is a presumption that an assessment 
of gross receipts taxes is correct, and in order for the tax- 
payer to be successful, he must clearly overcome this pre- 
sumption. Moreover, where an exemption is claimed, the 
exemption is strictly construed in favor of the taxing au- 
thority. Stohr v, N.M. Bureau of Revenue, 1976-NMCA-118, 
90 N.M. 48, 559 P.2d 420, cert. denied, 90 N.M. 254, 561 
P.2d 1347 (1977). 

Presumption applicable to penalty statute. — 
Presumption of correctness of this section also applies to 
penalty section (7-1-69 NMSA 1978). Tiffany Constr. Co. 
v. Bureau of Revenue, 1976-NMCA-127, 90 N.M. 16, 558 
P.2d 1155, cert. denied, 90 N.M. 255, 561 P.2d.1348 (1977), 

Burden on protesting taxpayers to overcome 
presumption. — The burden is on taxpayers protest- 
ing assessment to overcome presumption that the bu- 
reau's (now department's) assessment is correct. Archu- 
leta v. O'Cheskey, 1972-NMCA-165, 84. N.M. 428, 504 
P.2d 638; Tipperary Corp. v. N.M. Bureau of Revenue, 
1979-NMCA-031, 93 N.M. 22, 595 P.2d 1212, cert. de- 
nied, 92 N.M. 675, 593 P.2d 1078; Anaconda Co. v. Prop. 
Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 608 P.2d 514, 
cert, denied, 94 N.M. 628, 614 P2d 545 (1980); Haw- 
thorne v, Director of Revenue Div. Taxation & Revenue 
Dep't, 1980-NMCA-071, 94 N.M. 480, 612 P.2d 710, 
Carlsberg Mgmt. Co. v. State Taxation & Revenue Dep't, 
1993-NMCA-121, 116 N.M. 247, 861 P.2d 288; MPC Ltd. 
v. N.M. Taxation & Revenue Dep't, 2003-NMCA-021, 1338 
N.M. 217, 62 P.3d 308. 

Presumption overcome when not supported by 
substantial evidence. — The assessment is presumed 
to be correct; the taxpayer may overcome the presumption 
of correctness of the assessment by presenting evidence 
and showing that the decision of the bureau (now depart- 
ment) is not supported by substantial evidence. Floyd & 
Berry Davis Co. v. Bureau of Revenue, 1975-NMCA-143, 88 
N.M. 576, 544 P.2d 291. 

Protesting taxpayer must dispute factual correct- 
ness to overcome presumption. — Since any assess- 
ment of taxes is presumed to be correct, the duty rested 
on the'taxpayer to present evidence tending to dispute the 
factual correctness of the assessments’ and to overcome 
this presumption. Champion Int'l Corp. v. Bureau of Rev- 
enue, 1975-NMCA-106, 88 N.M. 411, 540 P.2d 1300, cert. 
denied, 89 N.M. 5, 548 P.2d 70. — 

‘Presumption may be overcome by disputing fac- 

tual correctness, — The presumption of Subsection C 
need be overcome only by a taxpayer's disputing the fac- 
tual correctness of an assessment. When the taxpayer 
challenged the interpretation of a county ordinance in 
its submitted memorandum of positions, the burden 
was properly shifted by the memorandum to the bureau 
(now department) to at least acknowledge the existence 
of the ordinance. Co-Con, Inc. v. Bureau of Revenue, 
1974-NMCA-134, 87 N.M. 118,529 P.2d 1289, cert. denied, 
87 N.M. 111, 529 P.2d 1232. 
Necessity of presenting evidence to rebut the 
presumption of correctness. — When the corpora- 
tion contracted with an out-of-state buyer for the cor- 
poration to destroy munitions, it was entitled to the 
gross receipts deduction, and the hearing officer could 
not properly determine that’use or delivery took place 
within the state without some affirmative evidence in 
the record to support that conclusion. TPL, Inc} v. N.M. 
Taxation & Revenue Dep't, 2008-NMSC-007, 183 N.M. 
447, 64 P.3d 474, 

No basis for overturning decision where taxpayer 
unprepared. — Since the record showed that hearing offi- 
cer carefully advised taxpayer as to the statutory procedures 
and his rights in connection with hearing and it also showed 
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the taxpayer did not come prepared for the hearing, taxpay- 
er's claims that bureau (now department) should have given 
him opportunity to present his evidence at a later time and, 
although it was his burden to proceed, that he was denied 
the right to cross-examine a witness who was never called 
were based on taxpayer's lack of preparation and do not pro- 
vide a basis for overturning the commissioner's (now secre- 
tary's) decision. McConnell v. State ex rel. Bureau of Revenue, 
1971-NMCA-181, 83 N.M. 386, 492 P.2d 1003. 
Presumption not overcome by contradictory evi- 
dence. — Evidence that the construction contract be- 
tween the taxpayer, a contracting business and a corpo- 
ration created a ceiling price was not compelling in view 
of the contradictory evidence as to the actual cost of the 
construction, and the presumption of correctness of the 
assessment of gross receipts tax was not overcome. Floyd 
& Berry Davis Co, v, Bureau of Revenue, 1975-NMCA-143, 
88 N.M. 576, 544 P.2d 291, 
Presumption not overcome since acceptable audit 
method used, — Since the "test months" method was used 
for audit of taxpayers whose records were destroyed by fire 
in order to determine gross receipts subject to tax, and since 
there was evidence that the "test months" method was ac- 
ceptable practice, the presumption of correctness of the as- 
sessments was not overcome. Torridge Corp. v. Comm'r of 
Revenue, 1972-NMCA-171, 84 N.M..610, 506 P.2d 354, cert. 
denied, 84 N.M. 592, 506 P.2d 336 (1973). 
Evidence of entitlement to a manufacturing de- 
duction. — A biotechnology company whose expertise 
was in the diagnosis. of genetic disorders that could be 
detected through the appearance of chromosomes, and 
who produced tangible objects that were provided to its 
customers, such as a written report of its experts’ diagno- 
sis and a laminated karyotype, which consisted of photo- 
graphs of chromosomes that were numbered and pasted 
onto a piece of laminated cardboard, did not establish its 
entitlement to a manufacturing deduction, since the com- 
pany could not identify any out-of-state purchases that 
would be subject to the compensating tax of products in- 
corporated into its reports or laminated karyotypes. The 
department, whose assessment is assumed correct, had 
identified as subject to the compensating tax such items 
as microscopes, sinks, and furniture, which undoubtedly 


"were not incorporated into the documents or laminated 
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karyotypes. Vivigen, Inc. v. Minzner, 1994-NMCA-027, 117 
N.M. 224, 870 P.2d 1382. 

Presumption overcome when no basis for assess- 
ments existed. — Since the undisputed evidence of no 
audit for a two-year period of no test for gross receipts 
for those years and of different under-reporting percent- 
ages for the audited period established an absence of any 
basis for the assessments for that period, such showing 
overcame the presumption that the assessments were 
correct. Torridge Corp. v. Commissioner: of ‘Revenue, 
1972-NMCA-171, 84 N.M. 610, 506 P.2d 354, cert. denied, 
84 N.M. 592, 506 P.2d 336 (1973). 

Standard of review on appeal. — Department's 
gross receipts tax assessment can only be reversed by 
the court of appeals if arbitrary, capricious, or there is an 
abuse of discretion, such that the assessment's not sup- 
ported by substantial evidence or it is otherwise not in ac- 
cordance with law. ITT Educ. Serv. v. Taxation & Revenue 
Dep't, 1998-NMCA-078, 125 N.M. 244, 959 P.2d 969, 

Standard of review on appeal. — Any assessment 
of taxes by the taxation and'revenue department is pre- 
sumed to be correct and in protesting the assessment of 
taxes the taxpayer has the burden of proving the deduc- 
tions were proper. In reviewing, courts will reverse the 
department's decision only if itis arbitrary, capricious, an 
abuse of discretion, otherwise not in accordance with law, 
or not supported by substantial evidence, Arco Materials, 
Ine, v; State Taxation & Revenue Dep't, 1994-NMCA-062, 
118 N.M. 12, 878 P.2d 330, rev'd on other grounds sub 
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nom. Blaze Constr. Co, v. Taxation & Revenue Dep't, 
1994-NMSC-110, 118 N.M. 647, 884 P.2d 803, cert. denied, 
514 US. 1016, 115 S. Ct. 1359, 131 L. Ed. 2d 216 (1995). 

Presumption overcome by showing that division 
(now department) failed to follow statutory provi- 
sions. — An assessment made by the bureau (now de- 
partment) is presumptively correct. This presumption 
may be overcome by showing that the bureau (now de- 
partment) failed to follow the statutory provisions con- 
tained in the Tax Administration Act. Regents of N.M. 
Coll. of Agric. & Mechanic Arts v. Academy of Aviation, 
Inc., 1971-NMSC-087, 83 N.M. 86, 488 P.2d 348. 


ADMINISTRATION 


7-1-17.1 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 596 to 602; 72 Am. Jur, 
2d State and Local Taxation §§ 704 to 738. 

Who may complain of underassessment or nonas- 
sessment of property for taxation, 5 A.L.R.2d 576, 9 
A.L.R.4th 428. 

Judicial notice as to assessed valuations, 42 A.L.R.3d 
1439, 

Separate assessment and taxation of air rights, 56 
A.L.R.3d 1300. 

84 C.J3'S. Taxation §§ 423 to 454, 478 to 531. 


7-1-17,.1. Tax liability; spouse or former spouse. 


A. If the secretary or the secretary's delegate determines that, taking into account the facts 
and circumstances in Subsections F and G of this section, it is inequitable to hold a spouse liable 
for payment of all or part of any unpaid tax, assessment or other deficiency for a tax, the secretary 
may decline to bring an action or proceeding to collect such taxes from the spouse, including collec- 
tion from the spouse's interest in community property. 

B. The secretary or the secretary's delegate may grant innocent spouse relief to a spouse who 
files a joint tax return and all or part of the spouse's portion of any overpayment was, or is ex- 
pected to be, applied to the tax liability for which the spouse is not liable because the liability is 
determined to be separate debt, as defined in Subsection A of Section 40-3-9 NMSA 1978. 

C. If on review it is determined that the information relied on to make the innocent spouse 
relief determination was incorrect or fraudulent, the department may rescind the innocent spouse 
relief and proceed to collect the affected taxes from the spouse. 

D. Innocent spouse relief does not authorize the abatement of taxes or enforcement of any pro- 
visions of the Tax Administration Act against the taxpayer. 

E. Alien or levy imposed on a spouse or property of a spouse who qualifies for innocent spouse 
relief may be released as to taxes deemed inequitable to collect pursuant to this section. 

FE. If the federal internal revenue service granted the spouse relief pursuant to 26 U.S.C. Sec- 
tion 6015, the spouse may request similar relief from the department on a form prescribed by 
the department, regardless of whether the spouse is a joint or separate filer for New Mexico in- 
come tax. The spouse shall provide a copy of the federal internal revenue service's determination 
with the request that: the secretary or the secretary's delegate cease collection activity against the 
spouse to the extent relief was allowed by the federal internal revenue service. The department 
shall grant innocent spouse relief for the same tax periods and tax programs granted relief by 
the federal internal revenue service; provided that the request for relief is submitted on the form 
prescribed by the department. The secretary or the secretary's delegate may decline to pursue 
collection activity against a spouse while an application for relief is pending before the federal 
internal revenue service, but the failure to seek or obtain relief shall not preclude the secretary or 
secretary's delegate from declining to collect tax from a spouse when collection would be inequi- 
table. An item giving rise to a deficiency on a joint return shall be allocated to an individual filing 
the return in the same manner as it would have been allocated if the individualhad filed separate 
returns for the taxable year. 

G. The secretary or the secretary's delegate shall consider at least the following facts and 
circumstances when determining whether to grant innocent spouse relief if the federal internal 
revenue service has not granted the spouse personal income tax relief pursuant to: 26 U.S.C. Sec- 
tion 6015: | 56 . 

(1) whether the spouse had knowledge of the tax liability at the time the liability arose; 

(2) whether the spouse had a meaningful opportunity to contest the assessment of tax at 
the time the assessment was made; 

(3) whether the spouse cooperated with the department in collection and compliance ef- 
forts, to the extent the spouse had knowledge of collection and compliance efforts; 

(4) whether the state can protect its interests without pursuing active collection efforts 
against the spouse, including collection efforts against the taxpayer; 
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(5) whether the spouse benefited from the transfer of income, receipts or significant 
amounts of property from the taxpayer; 
(6). whether the spouse participated in the business and financial decisions of the house- 
hold during the periods when the tax liability arose; 
(7) whether the spouse participated in operating a business with the paaavER 
(8) whether the spouse had responsibility for the finances of a business for which the 
spouse participated; 
(9) whether the spouse had responsibility for payment of taxes for a eilsinedé for which the 
spouse participated; and 
(10) whether the spouse knew that the taxpayer engaged in Poernert 
H. No one factor contemplated to Subsection G of this section shall be considered determina- 
tive in considering whether tax collection from a spouse would be inequitable. Each factor may be 
given different relative weight, depending on the facts and circumstances presented; therefore, 
the presence of a majority of factors considered tending to support innocent spouse relief in a par- 
ticular case may not necessarily indicate that the spouse in question qualifies for innocent spouse 
relief for New Mexico tax purposes. | 
I. The secretary shall adopt and promulgate regulations as necessary for making the determi- 
nations pursuant to this section. 
J. As used in this section: 
(1) “innocent spouse relief" means the relief from collection of tax liabilities pursuant to 
this section; . 
(2) "spouse" means a current or former spouse OF a taxpayer; and 
(3) "taxpayer" means a taxpayer who is or was married to a spouse who is seeking i inno- 
cent spouse relief pursuant to this section. 


History: Laws 2003, ch, 398, § 15; 2021, ch. 65, § 3. "in Subsections F and G of this section", after the first oc- 


The 2021 amendment, effective July 1, 2021, clarified 


provisions related to innocent spouse tax relief, required | 


the taxation and revenue department to grant innocent 
spouse relief in instances where the IRS has already 
granted a taxpayer innocent spouse relief for the same tax 
period, provided factors that the secretary of the taxation 
and revenue department must consider when determin- 
ing whether to grant innocent spouse relief if the IRS 
has not granted the spouse personal income tax relief; 
in Subsection A, after "secretary", added "or the secre- 


currence of "spouse", deleted "or former spouse of a tax- 


payer", after "deficiency for a tax", deleted "administered 
under the Tax Administration Act", after "proceeding to 
collet such taxes", deleted "against the spouse or former 
spouse of the taxpayer"; deleted former subsection desig- 
nation "B." and the language "Nothing i in Subsection A of 
this section shall be construed to" and added "from the 
spouse, including collection from the spouse's interest in 
community property"; added new Subsections B through 
H and redesignated former Subsection C as Subsection I; 


tary's delegate", after "facts and circumstances", added and added Subsection J. 


7-1-18. Limitation on assessment by department. 


A. Except as otherwise provided in this section, no assessment.of tax may be made by the de- 
partment after three years from the end of the calendar year in which payment of the tax was due, 
and no proceeding in court for the collection of such tax without the prior assessment thereof shall 
be begun after the expiration of such period. 

B. In case of a false or fraudulent return made by a ewan with intent to evade tax, the 
amount thereof may be assessed at any time within ten years from the end of the calendar year in 
which the tax was due, and no proceeding in court for the collection of such tax spinels the prior 
assessment thereof shall be begun after the expiration of such period. 

C. In case of the failure by a taxpayer to complete and file any required Ratiatd the tax relating 
to the period for which the return was required may be assessed at any time within seven years 
from the end of the calendar year in which the tax was due, and no proceeding in court for the 
collection of such tax without the prior assessment thereof shall be begun after the expiration of 
such period. 

D, Ifa taxpayer in a return understates by more than twenty-five percent the amount of liabil- 
ity for any tax for the period to which the return relates, appropriate assessments may be made by 
the department.at any time within six years from the end of the calendar year in which payment 
of the tax was due. i | if .a8y 
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K. If any adjustment in the basis for computation of any federal tax is made as a result of an 
audit by the internal revenue service or the filing of an amended federal return or administrative 
adjustment request changing a prior election or making any other change for which federal ap- 
proval is required by the Internal Revenue Code that results in liability for any tax, the amount 
thereof may be assessed at any time, but not after three years from the end of the calendar year in 
which filing of a federal adjustments report is required by Subsections E through J of Section 7-1- 
13 NMSA 1978. 

F. Ifthe taxpayer has signed a waiver of the limitations on assessment imposed by this section, 
an assessment of tax may be made or a proceeding in court begun without regard to the time at 
which payment of the tax was due. 

G. As used in this section: 

(1) "administrative adjustment request" means "administrative adjustment request" as 
used in Section 7-1-13 NMSA 1978; and | 

(2) "federal adjustments report" means "federal acraninente vanortic as used in Seen 7- 
1-13 NMSA 1978. 


History: 1953 Comp., § 72-13-33, enacted by Laws period. Taxation & Revenue Dep't v. Bien Mur Indian Mkt. 


1965, ch. 248, § 21; 1970, ch. 18, § 1; 1979, ch, 144, § 17; Ctr., Inc., 1989-NMSC-015, 108 N.M. 228, 770 P.2d 873. 
1988, ch. 211, § 26; 19938, ch. 5, § 7; 1994, ch. 51, § 4; - Assessment of severance taxes was not barred. 
2018, ch. 27, § 3; 2021, ch. 83, § 2. — Where taxpayer was party to a settlement agreement 
The 2021 amendment, effective June 18, 2021, that was approved by a federal district court in a class 
amended sections of the tax administration act to address action involving the underpayment of royalties on the 
federal partnership audit or adjustment requests result- production of carbon dioxide gas; the settlement agree- 
ing in underpayment or overpayment of state taxes, and ment constituted an order that increased the value of the 
defined terms as used in this section; in Subsection H, af- carbon dioxide gas previously reported by taxpayer and 
ter "an amended federal return", added "or administrative constituted a taxable event under Section 7-29-4.8 NMSA 
adjustment request", after "filing of', deleted "an amended 1978; taxpayer did not prepare or file any tax-returns that 
return" and added "a federal adjustment report", and af- reported any of the settlement proceeds paid by taxpayer 
ter "required by", changed "Subsection C" to "Subsection to royalty interest owners as additional amounts subject 
E through J"; and added Subsection G. to severance tax liability; the settlement agreement was 
The 2018 amendment, effective July 1, 2013, permit- approved in 1998; and a severance tax assessment was is- 
ted an assessment if an Internal Revenue Service audit sued in 2004, the assessment was not barred by the stat- 
or change in a return that required Internal Revenue ute of limitations. Hess Corp. v. N.M. Taxation & Revenue 
Service approval results in tax liability; in Subsection E, Dep't, 2011-NMCA-043, 149 N.M. 527, 252 P.3d 751 cert. 
added the language between "computation of any federal denied, 2011-NMCERT-003, 150 N.M. 619, 264 P.3d 520. 
tax is made" and "that results in liability for any tax". Proof of effective date of notice of assessment. 
The 1994 amendment, effective July 1, 1994, substi- — The department failed to make out a prima facie case 
tuted the language at the end of Subsection EK, beginning of entitlement to summary judgment on the issue of the 
with "three years", for "one year after the date of the re- backward reach of an assessment where, on the basis of an 
ceipt of the ‘amended return or not after the end of the erroneous assumption that the date of the written notice of 
period limited by Subsection A of this section, whichever assessment was immaterial because the taxpayer was un- 
is later". der an independent duty of self-assessment, it did not offer 
The 1993 amendment, effective July 1, 1998, substi- any evidence establishing the effective date of the notice 
tuted "department" for "director" in the catchline and in of assessment. Sonic Indus., Inc. v. State, 2000-NMCA-087, 
Subsection D and for "director or his delegate" in Subsec- 129 N.M. 657, 11 P8d 1219, rev'd on other grounds, 
tion A, and made a minor stylistic change in Subsection E. 2006-NMSC-038, 140.N.M, 212,141 P.3d 1266. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
ANNOTATIONS Jur, 2d State and Local Taxation 8§ 719, 788. 


Civil liability of tax assessor to taxpayer for excessive or 
improper assessment of real property, 82 A.L.R.2d 1148. 

Suspension of running of period of limitation, under 26 
US.C.A. § 6503, for federal tax assessment or collection, 
160 A.L.R. Fed. 1 

85 C.J.S. Taxation §§ 1514 to 1524, 


and revenue department is required to extend the general 
three-year limitation on assessments to six years when 
making an assessment if a taxpayer underreported taxes 
in excess of 25 percent, and the principles of estoppel 
do not affect the department's application of the longer 


7-1-19. Limitation of actions. 


No action or proceeding shall be brought to collect taxes administered under the provisions of 
the Tax Administration Act and due under an assessment or notice of the assessment of taxes 
after the later of either ten years from the date of such assessment or notice or, with respect to 
undischarged amounts in a bankruptcy proceeding, one year after the later of the issuance of the 
final order or the date of the last scheduled payment. 
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History: 1953 Comp., § 72-7-35.1, enacted by Laws 
1971, ch. 21, § 1; 1972, ch. 73, § 2; recompiled as 1953 
Comp., § 72-13-33.1, by Laws 1973, ch. 258, § 154; 
1979, ch. 144, § 18; 1986, ch. 20, § 14; 2000, ch. 28, § 7; 
2013, ch. 27,'§ 4. 

The 2018 amendment, effective July 1, 2013, cor- 
rected a spelling error, changing "afer" to "after". 

The 2000 amendment, effective July 1, 2000, inserted 
"the later of either" and added "or, with respect to undis- 
charged amounts in a bankruptcy proceeding, one year af- 
ter the later of the issuance of the final order or the date of 
the last scheduled payment.” 


7-1-21 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 876, 877, 896, 1141. 

Claim of government against taxpayer which is barred 
by lapse of time as available to defeat or diminish claim 


of taxpayer against government, or vice versa, 109 A-L.R. 


1354, 130 A.L.R. 838, 154 A.L.R. 1052, 12 A.L.R.2d 815. 
84 C.J.S. Taxation §8 1041 to 1043; 85 C.J.S. Taxation 
§ 1982 et seq. 


7-1-20. Compromise of taxes; closing agreements. 


A. At any time after the assessment of any tax, if the secretary in good faith is in doubt of the 
liability for the payment thereof, the secretary may, with the written approval of the attorney 
general, compromise the asserted liability for taxes by entering with the taxpayer into a written 
agreement that adequately protects the interests of the state. 

B. The agreement provided for in this section is to be known as a "closing agreement", If en- 
tered into after any. court, acquires jurisdiction of the matter, the BeroemMenh shall be part of a 


stipulated order or judgment disposing of the case. 


C. As acondition for entering into a closing agreement, the secretary may require the taxpayer 
to furnish security for payment of any taxes due according to the terms of the agreement. 

D. Aclosing agreement is conclusive as to liability or nonliability for payment of assessed taxes 
relating to the periods referred to in the agreement, and except upon a showing of fraud or malfea- 
sance, or misrepresentation or concealment of a material fact: 

(1)' the agreement shall-not be modified by any officer, employee or - agent of the state; and 
(2) in any suit, action or proceeding, the agreement or any determination, assessment, col- 
lection, payment, abatement, refund or credit made in accordance therewith shall not be annulled, 


modified, set aside or disregarded. 


History: 1953 Comp., § 12-13-34, enacted by Laws 
1965, ch. 248, § 22; 1979, ch. 144, § 19; 1995, ch. 70, §.1. 

Cross references. — For compromise, satisfaction or 
release by attorney general or district attorney, see 36-1- 
22 NMSA 1978. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted references to "the secretary" for references to "the 
director" in Subsections A and C. 


ANNOTATIONS 


Attorney general's approval necessary. — A settle- 
ment agreement compromising tax liability was not valid 
or enforceable since it lacked the attorney general's written 
approval as required by this section. Johnson & Johnson v. 
Taxation & Revenue Dep't, 1997-NMCA-030, 123 N.M. 190, 
936 P.2d 872, cert. denied, 123 N.M. 168, 936 P.2d 337. 

No authority for settlement. — Employees of 
the taxation and revenue department did not have 


apparent authority to enter into a compromise tax settle- 


ment agreement without the attorney general's writ- 
ten approval, Johnson & Johnson v, Taxation & Revenue 
Dep't, 1997-NMCA-080, 128 N.M. 190, 986 P.2d 872, cert. 
denied, 123 N.M. 168, 936 P.2d 337. 

No estoppel to. permit enforcement of invalid set- 
tlement. — The doctrine of equitable estoppel did not ap- 
ply to preclude disavowal of a compromise tax settlement 
agreement entered into without the attorney general's 
written approval. Johnson & Johnson v. Taxation & Rev- 
enue Dep't, 1997-NMCA-030, 123 N.M.,190, 936 P.2d 872, 
cert, denied, 123 N.M, 168, 936 P.2d 337. |. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation § 310; 72 Am. Jur. 2d 
State and Local Taxation §§ 853 to 855, 1074. 

Power of legislature to remit, release or EDP Branise tax 
claim, 28 A.L.R.2d 1425. 

84 C.J.S. Taxation §§ 907 to 909, 1052, 


7-1-21. Installment payments of taxes; installment agreements. 


A. Whenever justified by the circumstances, the secretary or the secretary's delegate may en- 
ter into a written agreement with a taxpayer in which the taxpayer admits conclusive liability for 
the entire amount of taxes due and. agrees to.make monthly installment payments according to 
the terms of the agreement, but not fora period longer than seventy-two months. No installment 
agreement shall prevent the accrual of interest otherwise provided by law. 

B. The agreement provided for in this section is to be known. as an "installment agreement", 
If entered into after a court acquires jurisdiction over the matter, the agreement shall be parti of.a 
stipulated order or judgment disposing of the case. 
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C. At the time ofentering into an installment agreement, the secretary shall require the affected 
taxpayer or person to furnish security for payment of the taxes admitted to be due according to the 
terms of the agreement, but if the taxpayer does not provide security, the secretary shall cause a no- 
tice of lien to be filed in accordance with the provisions of Section 7-1-838 NMSA 1978, and when so 
filed it shall constitute a lien upon all the property or rights to property of the taxpayer in that county 
inthe same manner as in the case of the lien provided for in Section 7-1-37 NMSA 1978. 

D. An installment agreement is conclusive as to liability for payment of the amount of taxes 
specified therein but does not preclude the assessment of any additional tax. 

. E.. After entering into the agreement, except'in unusual circumstances as require the secretary 
in the secretary's discretion to take further action to protect the interests of the state; no further 
attempts to enforce payment of the tax by levy or injunction shall be made; however, if installment 
payments are not made on or before the times specified in the agreement; 1f any other condition 
contained in the agreement is not met or if the taxpayer does not make payment of all other taxes 
for which the taxpayer becomes liable as they are due, the secretary may proceed to enforce collec- 
tion of the tax as if the agreement had not been made or may propaadit as provided in Section 7-1- 
54 NMSA ‘1978, against the security furnished. 

F. Records of installment agreements in excess of one thousand dollars ($1, 000) shall be avail- 
able for inspection by the public. The department shall keep the records for a minimum of three 
years from the date of the installment agreement. 


,» ANNOTATIONS 
Am, Jur, 2d, A.L.R. and C.J.S. references, — 71 Am. 


History: 1953 Comp., §72-13-35, enacted by Laws 
1965, ch. 248, § 23; 1979, ch. 144, § 20; 1987, ch. 169, 


§ 5; 2003, ch. 439, § 2; 2017, ch. 63, § 23. 

The 2017 amendment, effective June 16, 2017, in- 
creased the: amount of time over which a taxpayer may 
make installment payments on taxes due, and made tech- 
nical changes; in Subsection A, after "for a period no lon- 
ger than", deleted "sixty" and added."seventy-two"; and 
in Subsection HK, after ‘the secretary in", deleted "his" 
and added "the secretary's", and after "all other taxes for 


Jur. 2d State and Local Taxation § 185; 72 Am. Jur. 2d 
State and Local Taxation § 845. 

Constitutionality of statute permitting payment. of 
taxes in installments, 101 A.L.R. 1335. 

Failure of property owner to make formal election to 
avail himself of privilege of paying taxes or special assess- 
ment in installments, 140 A.L.R. 1442. 


which", deleted "he" and added "the taxpayer". 

The 2008 amendment, effective July 1, 2003, ‘substi- 
tuted "sixty months" for "thirty- -six months" near the end 
of Subsection A. 


84 C.J.S. Taxation §§ 851 et seq., 884, 915 to 916. 


7-1-21.1. Special agreements; alternative gross receipts taxpayer. 


A. To allow the payment of gross receipts tax by a person who is not the liable taxpayer, the 
secretary may approve a request by a person to assume the liability for gross receipts tax or 
governmental gross receipts tax owed by another provided that the person requesting approval 
agrees to assume the rights and responsibilities as taxpayer pee to the Tax Administration 
Act for: 

(1) an agreement to collect, and pay over taxes for persons in a Byatt relationship, 
which is an agreement that may be entered into by persons who wish to remit gross receipts tax on 
behalf of another person with whom the taxpayer has a business relationship; 

(2) an agreement to collect and pay over taxes for a direct sales company:,. 
_(a). which agreement may be entered into by a direct sales company that has distribu: 
tors of tangible personal property in New Mexico; and 
(b) in which the direct sales company agrees to pay the gross receipts tax liability of 
the distributor at the same time the company remits its own gross receipts tax; and 
(3) a manufacturer's agreement to pay gross receipts tax or governmental etaee receipts 
tax on behalf of a utility company, which agreement: 

(a) allows a person engaged in manufacturing in New Mexico to pay, gross receipts 
tax or governmental gross receipts tax on behalf of a utility company on receipts from sales of util- 
ities that are: 1) not consumed in the manufacturing process; or 2) not-otherwise deductible; and 

(b) is only applicable to transactions between a manufacturer and a utility company 
that are associated with the gross receipts tax deduction Bis Waaias to puibagciaon B of Section 7-9- 
46 NMSA 1978. 
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B. To enter into the agreements authorized in this section, a person shall complete a form 
prescribed by the secretary and provide any additional information or documentation required by 
department rules or instructions that will assist in the approval of Senge listed in Subsec- 
tion A of this section. 

C. Once approved, an agreement shall be effective only for the brenona of time specified in dadhi 
agreement. Any person entering into an agreement to pay tax on behalf of another person shall 
fulfill all of the requirements set out in the agreement. Failure to fulfill all of the requirements 
set out in the agreement may result in the revocation of the agreement by the department. An ap- 
proved agreement may only be revoked prior to expiration by written notification to all persons 
who are party to the agreement and shall be applied beginning onthe first day of a month that 
occurs at least one month following the date on which the agreement is revoked. 

D. A person approved by the secretary to pay the gross receipts tax or governmental gross re- 
ceipts tax pursuant to Subsection A of this section shall be deemed to be the taxpayer with respect 
to that tax pursuant to the Tax Administration Act with respect to all rights and responsibilities 
related to that tax, except that: 

(1) the person shall not be entitled to take any credit against the tax for which the person 
has assumed liability pursuant to this section; and 

(2) the person shall not claim a refund of tax on the basis that the person is not statutorily 
liable to pay the tax. 

E. The department shall relieve from liability ap hold harmless from the payment of a tax as- 
sumed by another person pursuant to an agreement approved pursuant to this section a taxpayer 
that would otherwise be liable for that tax. 


History: Laws 2013, ch. 87, § 1. Applicability. — Laws 2013, ch. 87, § 3 provided that 


Emergency clauses. — Laws 2013, ch. 87, § 4 con- the provisions of Laws 2013, ch.87, §§ 1 and 2 apply to 
tained an emergency clause and was approved April 1, gross receipts or governmental gross receipts received in 
2013. tax periods beginning on or after May 1, 2013. 


7-1-22. Exhaustion of administrative remedies. 


No court of this state has jurisdiction to entertain any proceeding by a taxpayer in which the 
taxpayer calls into question the taxpayer's liability for any tax or the application to the taxpayer of 
any provision of the Tax Administration Act, except as a consequence of the appeal by the taxpayer 
to the court of appeals from the order of a hearing officer, or except as a consequence of a claim for 
refund as specified in Section 7-1-26 NMSA 1978. 


History: 1958 Comp,, § 72-13-36, enacted by Laws to dispute the denial of the 2015 credits by filing a writ- 


1965, ch. 248, § 24; 1966, ch. 30, § 1; 1979, ch. 144, § 21; ten protest to be heard by the department's administra- 
1995, ch. 70, § 2; 2015, ch. 78, § 14, tive hearing officer (AHO), pursuant to § 7-1-24 NMSA 
The 2015 amendment, effective July 1, 2015, provided 1978, but elected to protest the denial of the 2016 credits 
jurisdiction to the court of appeals to review orders of by claiming a refund from the department for the credit 
hearing officers; after "court of appeals from the", deleted denied, pursuant to § 7-1-26 NMSA 1978, and where the 
"action and order of the secretary, all as specified in Sec- department filed a motion for summary judgment; claim- 
tion 7-1-24 NMSA 1978" and added "order of a, hearing ing that when a taxpayer pursues successive denials of 
officer", tax credits raising a common issue, the taxpayer must 
The 1995 amendment, effective July 1, 1995, substi- have the issue resolved in the forum where it was initially 
tuted: "secretary" for director" near the end of the section, raised or is otherwise bound by their choice of remedy for 
and made gender neutral changes throughout the section. the original denial, the district court erred in granting the 
department's motion for summary judgment, because the 
( ANNOTATIONS Tax Administration Act, §§ 7-1-1 through 7-1-83 NMSA 
Exhaustion of remedies required. — Challenges 1978, requires only that a taxpayer denied a given credit 
to the validity of the Tax Administration Act must be exhaust their remedy for that denied credit before seek- 
first presented either through the protest remedy or the ing relief from the courts. Taxpayers were not required to 
refund remedy. Neff v. State Taxation & Revenue Dep' t, pursue the same remedy for the denial of the 20 16 credits 
1993-NMCA-116, 116 N.M. 240, 861 P.2d 281, as they pursued for the denial of the 2015 credits; the act 
Tax Administration Act» requires exhaustion of requires only that a taxpayer exhaust whatever remedy it 
remedies for each denial of a given credit. — Where has chosen to challenge the denial of a given credit. Weath- 
plaintiff taxpayers (taxpayers) twice challenged the New erford Artificial Lift Systems vs Clar ke, 2021-NMCA-065. 
Mexico taxation and revenue department's (department) Doctrine of vicarious or virtual exhaustion of 
denial of applications for high wage jobs tax credits, once remedies does not apply. — The Tax Administration 
in 2015 and again in 2016, and where taxpayers elected Act provides the exclusive remedies for tax refunds and 
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requires taxpayers to individually seek a refund. Each 
member of the class of taxpayers challenging the consti- 
tutionality of a tax must individually exhaust their ad- 
ministrative remedies and only after individual exhaus- 
tion by each class member can the district court have 
jurisdiction over the class. The doctrine of vicarious or 
virtual exhaustion of remedies that allows a class action 
for tax refunds to proceed when only a few members of 
the proposed class have exhausted their administrative 
remedies does not apply to proceedings under the Tax Ad- 
ministration Act. U.S. Xpress v. N.M. Taxation & Revenue 


Dep't, 2006-NMSC-017, 189 N.M. 589, 136 P.3d 999, rev'g- ° 


2005-NMCA-091, 138 N.M. 55, 116 P.3d 846. 


Federal claims. — Where taxpayers were seeking 
exemption from taxes under a claimed federal right, the 
Federal Supremacy Clause did not preclude a state from 
requiring exhaustion of administrative remedies before 
its courts will decide state tax matters, unless taxpay- 
ers would thereby be denied a plain, adequate and com- 
plete remedy. Neff v. State Taxation & Revenue Dep't, 
1993-NMCA-116, 116 N.M. 240, 861 P.2d 281. 

Am. Jur. 2d,-A.L.R. and C.J.S, references, — 71 Am. 
Jur, 2d State and Local Taxation §§ 97, 605; 72 Am. Jur. 2d 
State and Local Taxation § 811. 

85 C.J.S. Taxation § 1091. 


7-1-23. Disputing liabilities; election of remedies. 


A taxpayer may dispute the taxpayer's liability for taxes only by protesting the assessment of 
taxes as provided in Section 7-1-24 NMSA 1978 without making payment or by claiming a refund 
as provided in Section 7-1-26 NMSA 1978 after making payment of the taxes the department as- 
serts are owed. The pursuit of one of the two remedies constitutes an unconditional waiver of the 


right to pursue the other. 


History: 1953 Comp., § 72-13-37, enacted by Laws 
1965, ch. 248, § 25; 1979, ch, 144, § 22; 2013, ch. 27, § 5; 
2017, ch. 63, § 24; 2019, ch. 157, § 2. 

The 2019 amendment, effective June 14, 2019, clari- 
fied certain provisions related to disputing tax liabilities; 
after "A taxpayer", deleted "must elect to" and added 
"may", after "taxpayer's liability for", deleted "the pay- 
ment of", after the next occurrence of "taxes", deleted "ei- 
ther" and added "only", after "without making payment", 


deleted "of the disputed tax liability", and after "mak- 
ing payment of the", deleted "disputed tax liability" and 
added "taxes the department asserts are owed". 

The 2017 amendment, effective June 16, 2017, after 
each occurrence of "making payment", added "of the dis- 
puted tax liability". 

The 2013 amendment, effective July 1, 2013, at the 
beginning of the title, added "Disputing liabilities". 


7-1-24. Disputing liabilities; administrative protest. 


A. A taxpayer may dispute: 


(1) the assessment to the taxpayer of any amount of tax; 
(2) the application to the taxpayer of any provision of the Tax Administration Act except 


the issuance of a subpoena or summons; or 


_ (3) the denial of or failure either to allow or to deny a: 


(a) credit or rebate; or 


(b) claim for refund made in accordance with Section 7-1-26 NMSA 1978. 
B. The taxpayer may dispute a matter described in Subsection A of this section by filing with 


the secretary a written protest that: 


(1) identifies the taxpayer and the tax credit, rebate, property or provision of the Tax Ad- 


ministration Act involved; 


(2) states the grounds on which the protest is based and summarizes evidence supporting 


each ground asserted; and 


(3) states the affirmative relief requested. 

C. A taxpayer may amend a statement made by the taxpayer in accordance with Paragraphs 
(2) and (3) of Subsection B of this section at any time prior to ten days before the hearing con- 
ducted on the protest in accordance with the Administrative Hearings Office Act [7-1B-1 through 
7-1B-9 NMSA 1978] or, if a scheduling order has been issued, in accordance with the scheduling 
order. The secretary may, in appropriate cases, provide for an informal conference before a hearing 
of the protest is set by the administrative hearings office or before acting on a claim for refund. 

D. A taxpayer may file a protest, in the case of an assessment of tax by the department, with- 
out making payment of the amount assessed; provided that, if only a portion of the assessment is 
in dispute, any unprotested amounts of tax, interest or penalty shall be paid, or, if applicable, an 
installment agreement pursuant to Section 7-1-21 NMSA 1978 shall be entered into for the unpro- 
tested amounts, on or before the due date for the protest. 
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E. A protest by a taxpayer shall be filed within ninety days after: 

(1) the date of the mailing to the taxpayer by the department of the notice of assessment 
and demand for payment as provided in Subsection A or D of Section 7-1-17 NMStbe 197 8; 

(2) the mailing of the other peremptory notice or demand; 

(3) the date of the application to the taxpayer of the applicable provision of the Tax ere 
istration Act; or 

(4) the date of denial of a-claim wekswant to Section 7-1-26 NMSA 1978 or the last date 
upon which the department was required to take action on the claim but failed to take action. _ 

F. Ifa taxpayer fails to timely protest an assessment of tax, penalty or interest: 

(1) the undisputed amount of tax assessed and not protested becomes final; 

(2) the taxpayer is deemed to have waived the right to protest the assessment, unless the 
taxpayer pays the tax and claims a refund of the tax pursuant to Section 7-1-26 NMSA 1978; and 

(3) the secretary may proceed to enforce collection of the tax if the taxpayer is delinquent 
as defined by Section 7-1-16 NMSA 1978. 

G. The fact that the department did not mail the assessmentco or other pebenh pith notice or de- 
mand by certified or. registered mail or otherwise demand and receive acknowledgment of receipt 
by the taxpayer shall not be deemed to,demonstrate the taxpayer's inability to protest within the 
required time. 

H. A proceeding other than one to enforce collection of an amount assessed as tax and to pro- 
tect the interest of the state by injunction,.as provided by Sections: 7-1-31, 7-1-33, 7-1-34, 7-1-40, 
7-1-53, 7-1-56 and 7-1-58 NMSA 1978, is ‘not stayed by timely filing of a protest i in accordance with 
this section. 

I... Nothing in this section shall be construed to ant homne a criminal proceeding 0 or roto authorize 
an administrative protest of the issuance of a subpoena or summons. 


History: 1953 Comp., § 72-13-38, enacted by Laws not protested", and in Paragraph F(2), after "the right to", 
1965, ch. 248, § 26; 1966, ch. 30, § 2; 1971, ch. 2'76, § 8; deleted "question the amount of tax determined to be due" 
1979, ch. 144, § 23; 1982, ch. 18, § 10; 1986, ch. 20, § 15; and added "protest the assessment". 

1989, ch. 325, § 6; 1993, ch. 5, § 8; 2000, ch. 28, § 8; The 2017 amendment, effective June 16, 2017, re- 
2003, ch. 398, § 8; 2018, ch. 27, § 6; 2015, ch. 73, § 15; vised the list of information that must be included in a 
2017, ch. 63, § 25; 2019, ch. 157, § 3. taxpayer protest, clarified that, in a taxpayer protest of an 

Cross references. — For Rules of Procedure for the assessment, payment of the disputed tax liability is not 
District Courts, see Rule 1-001 NMRA et seq, required in order to protest, but any undisputed amounts 

The 2019 amendment, effective June 14, 2019, revised are required to be paid, and provided that if a protest to a 
the procedures for ‘protesting a tax liability; in Subsec- notice of assessment is not filed within the time required, 
tion B, added new paragraph designations "(1)" and "(2)", the amount of tax determined to be due becomes final and 
in Paragraph B(2), after "grounds", deleted "for the tax- the taxpayer is deemed to have waived the right to pro- 
payer's protest and the affirmative relief requested. The test, unless the taxpayer were to pay the tax and claim 
statement of grounds for protest shall specify individual a refund of the tax; in Subsection B, after "upon which 
grounds upon" and added "on", after "based and", added the protest is based and", deleted "a summary statement 
"summarizes", after "ground asserted;", deleted "provided of the", and after "evidence", deleted "if any, expected to 
that the" and added "and", and added new Paragraph be produced"; designated the last sentence of Subsection 
B(3); added new subsection designation "C." and redesig- B as new Subsection C and designated the first sentence 
nated former Subsections C through H ‘as Subsections D of former Subsection Cas Subsection D, designated the 
through I, respectively; in Subsection C, after "amend a second sentence of former Subsection C as Subsection E, 
statement", added "made by the taxpayer in accordance and designated the third sentence of former Subsection 
with Paragraphs (2) and (3) of Subsection B of this sec- C as Subsection F, and redesignated former Subsections 
tion"; in Subsection D, after the subsection designation, D and E as Subsections G and H, respectively;.in Subsec- 
deleted "In the case of an assessment of tax by the de- tion C, after "assessed", added, "provided that, if only a 
partment" and added "A taxpayer may file", after " a pro- portion of the assessment is in dispute, any unprotested 
test", deleted "may be filed" and added ", in the case of amounts of tax, interest or penalty shall be paid, or, if ap- 
an assessment of tax by the department"; in Subsection ~~ plicable, an installment agreement pursuant to Section 7- 
HE, added new paragraph designations "(1)" through "(4)", 1-21 NMSA 1978 shall be entered into for the unprotested 
in Paragraph E(1), after "assessment", deleted "or" and amounts, on or before the due date for the protest"; and 
added "and demand for payment as provided in Subsec- in Subsection E, after "If a protest", added "to a notice of 
tion A or D of Section 7-1-17 NMSA 1978;", and in Para- assessment”, added Paragraphs E(1) and E(2), and added 
graph E(2), after the paragraph designation, added ,"the the paragraph designation "(3)" to. the last sentence of the 
mailing of the"; and in Subsection F, in the introductory subsection. 
clause, after "If a", added "taxpayer fails to timely", after The 2015 amendment, effective July 1, 2015, provided 
"protest", deleted "toa notice of" and added "an", after "as-\ that administrative protests are to be conducted pursuant 
sessment", deleted "is not filed within the time required" to the Administrative Hearings, Office Act; in Subsection 
and added "of tax, penalty or interest", in Paragraph F(1), A, deleted "Any" and added "A"; in Subsection B, after "ten 
after "the", added "undisputed", and after “amount of tax", days before", deleted "any" and added "the", after "pursu- 
deleted "determined to be due" and added "assessed and ant to", deleted "Section 7-1-24.1 NMSA 1978" and added 
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"the provisions-of the Administrative Hearings Office Act", 
after "informal conference’ before", deleted "setting", after 
“hearing of the protest", added "is set by the administra- 
tive hearings office" and after "or", added "before", and af- 
ter "acting on", deleted "any " and added "a "a" in Subsection 
C, after "C." , deleted "Any" and added "A", after "pursuant 
to Section", deleted "7-1-24.1" and added "71-26" in Sub- 
section -D, after "collection of", deleted "any" and added 
an", and after "filing of a protest", deleted "under" and 
added "pursuant to the provisions of"; and in Subsection 
E, after "authorize", deleted "any" and added "a", and af- 
ter criminal", deleted "proceedings hereunder" and added 
"proceeding". 

Temporary provisions. — Laws 2015, ch. 73, § 36 
provided: 

A. On July 1, 2015, all personnel, fanetidnss appro- 
priations, money, records, furniture, equipment and other 
property of, or attributable to, the hearings bureau of the 
office of the secretary of taxation and revenue shall be 
transferred to the administrative hearings office. 

B.. On July 1, 2015, all contractual obligations of the 
hearings bureau of the office of the secretary of taxation 
and revenue shall be binding on the administrative hear- 
ings office. 

C. On July 1, 2015, all references in statute to the 
hearings bureau of the office of the secretary of taxation 
and revenue or hearing officers of the taxation and rev- 
enue department in Chapters 7 and 66 NMSA 1978 shall 
be deemed to be references to the administrative hearings 
office or a hearing officer of the office. 

D. Rules of the taxation and revenue department per- 
taining to hearing officers and the conduct of hearings 
pursuant to actions related to Chapter 7 or 66 NMSA 
1978 shall be deemed to be the rules of the administrative 
hearings office until amended or repealed by the office. 

The 2018 amendment, effective July 1, 2013, prohib- 
ited the disputation of the issuance of a subpoena or sum- 
mons; permitted the disputation of the denial of a credit 
or rebate; prescribed the content of a protest; permitted 
a protest to be filed without making a payment of the 
amount assessed; extended the deadline for filing a pro- 
test; deleted former provisions governing hearings; at the 
beginning of the title, added "Disputing liabilities", and 
after "administrative", deleted "hearing procedure", and 
added "protest"; in Paragraph (2) of Subsection A, after 
"Tax Administration Act", added "except the issuance of a 
subpoena or summons"; added Subparagraph (a) of Para- 
graph (3) of Subsection A; in Subsection B, at the begin- 
ning of the first sentence, added "The taxpayer may dis- 
pute a matter described in Subsection A of this section" 
and after "written protest", deleted "against the assess- 
ment or against the application to the taxpayer of the pro- 
vision or against the denial of or the failure to allow or 
deny the amount claimed to have been erroneously paid 
as tax", in the second sentence, after "and the tax", added 
"credit, rebate, property or provision of the Tax Adminis- 
tration Act", and in the third sentence, after "summary 
statement of the evidence", added "if any", after "sup- 
porting each ground asserted", deleted "if any", and after 
"protest pursuant to", deleted "Subsection D of this" and 
after "Section", added "7-1-24.1 NMSA 1978", and added 
the last sentence; in Subsection C, in the first sentence, 
after "shall be filed within", deleted "thirty" and added 
"ninety", after "date of the mailing to", added "or service 
upon", after "notice of assessment or", deleted "mailing to, 
or service upon, the taxpayer of", after "peremptory no- 
tice or demand", deleted "or", and after "date of mailing 
or filing a return" added the remainder of the sentence, 
deleted the former second sentence which provided for an 
extension of time to file a protest, in the current second 
sentence, after "within the time required", deleted "for fil- 
ing a protest or, if an extension has been granted, within 
the extended time", deleted the former third sentence, 
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which provided for a retroactive extension of time to file 
a protest, in the current third sentence, after "taxpayer's 
inability to protest", deleted "or request an extension of 
time for filing a protest", and deleted the former fourth 
sentence which prohibited a retroactive extension of time 
to file a protest if there is a levy or jeopardy assessment; 
deleted former Subsection C, which provided for claims for 
refund; deleted former Subsection D, which provided for 
the setting of a hearing date; deleted former Subsection 
E, which provided for the appointment of a hearing officer 
and the procedure for a hearing; deleted former Subsec- 
tion F, which prohibited a hearing officer from engaging 
in activity as an employee of the department other than 
conducting the hearing; deleted former Subsection G, 
which prohibited ex-parte communications; deleted for- 
mer Subsection H, which provided guidelines for ruling on 
the admissibility of evidence; deleted former Subsection 
I, which provided guidelines for conducting hearings; de- 
leted former Subsection J, which provided for the creation 
of a record and required the hearing officer to issue a writ- 
ten decision and to inform the taxpayer of the right of ap- 
peal; and deleted former Subsection K, which provided for 
the consolidation of multiple protests. 

Applicability. — Laws 2013, ch. 27, § 13 provided that 
the following time limits for filing a written protest shall 
apply pursuant to that version of Section 7-1-24 NMSA 
1978 in effect: 

A. immediately prior to July 1, 2013, if the date of 
mailing or service of process, application of the applicable 
provision of the Tax Administration Act, denial or failure 
to deny or allow with the time prescribed occurred on or 
before June 1, 2013; or 

B. onor after July 1, 2013, if the date of mailing or ser- 
vice of process, application of the applicable provision of 
the Tax Administration Act, denial or failure to deny or al- 
low with the time prescribed occurred on or after June 2, 
2018. 

The 2008 amendment, effective July 1, 2003, substi- 
tuted "D" for "E" following "pursuant to Subsection" near 
the end of Subsection A; added present Subsections F and 
G. and redesignated the subsequent subsections. accord- 
ingly; added."A taxpayer may request a written ruling on 
any contested question of evidence in a matter in which 
the taxpayer has filed a written protest and that protest 
is pending" following "is in reasonable doubt." at the end 
of present Subsection H; added "A taxpayer may request 
a written ruling on any contested question of procedure in 
a matter in which the taxpayer has filed a written protest 
and that protest is pending" following "evidence presented 
and admitted." at the end of present Subsection L; and 
added Subsection K and redesignated former Subsection I 
as present Subsection L. 

The 2000 amendment, effective July 1, 2000, in Sub- 
section A, deleted "or taxes" following "shall identify the 
taxpayer and the tax" in the second sentence and specified 
that a taxpayer has until ten days before the hearing to 
supplement his statement of grounds for protest or, if a 
scheduling order has been issued, must act in accordance 
with the scheduling order; and substituted "Section 7-1- 
81 or 7-1-33" for "Sections 7-1-31, 7-1-83 and 7-1-34" in 
Subsection B. 

The 1993 amendment, effective July 1, 1993, in Sub- 
section A, substituted "against the denial of or the fail- 
ure to allow or deny" for "a written claim for refund of" 
near the end of the first sentence, rewrote the second 
sentence which read "Every protest shall state the nature 
of the taxpayer's complaint and the affirmative relief re- 
quested", inserted the current third sentence, and made a 
minor stylistic change; rewrote Subsection B; and, in Sub- 
section H, deleted the former final:sentence which read 
"All decisions and orders shall be signed by the secretary”. 

The 1989 amendment, effective June 16, 1989, in 
Subsection A, inserted "or the denial of, or failure to 
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either allow or deny, a claim for refund made in accor- 
dance with Section 7-1-26 NMSA 1978"; in Subsection 
B, in the next-to-last sentence, substituted "protest" for 
"appeal" in. two places; in Subsection D, deleted "or a 
request for hearing after denial of a claim for refund" 
preceding "the department or hearing officer"; in Subsec- 
tion G, in the last sentence, inserted "permit discovery’; 
in Subsection H, in the first sentence, deleted or claim 
for refund" following "any protest", in the third sentence, 
deleted "The hearing officer may announce the decision 


at the conclusion of the hearing or may take the’ mat-. 


ter under advisement, but he shall, in either case" from 
the beginning, substituted "The hearing officer" for,""The 
secretary", inserted "of the hearing, shall", deleted "or 
claimant" preceding "in writing"; and made minor stylis- 
tic changes throughout the section. 


ANNOTATIONS 


Claims for refund. — Subsection B of this section 
does not mention claims for refund. Kilmer v. Goodwin, 
2004-NMCA-122, 136 N.M. 440, 99 P.3d 690. 

Defects in proceedings. — The hearing officer's fail- 
ure to take an oath or obtain a faithful performance bond; 
the failure of the hearing officer to submit a written re- 
quest to the IRS for federal tax information as provided 
in 26 U.S.C. §6103(d)(1); the reliance by the hearing: of- 
ficer on the IRS Income Tax Examination Changes; and 
the lack of a valid control number on applicable tax forms 
as provided in the Paperwork Reduction Act, 44 US. C. 
§§ 3501 to 3520, do not affect the taxpayer's tax liability 
or absolve the taxpayer of liability. Stockton v. N.M. Taxa- 
tion and Revenue Dept., 2007-NMCA-071, 141 N.M, 860, 
161 P.3d 905. 

Appealable final order. Hearing officer's order 
dismissing taxpayer's appeal was not an appealable fi- 
nal order, since it‘had not been approved or signed by the 
secretary of taxation and revenue. Harris v. Revenue Div. 
of Taxation & Revenue Dep't, 1987-NMCA-034, 105 N.M. 
721; 737 P.2d 80 (decided under prior law). 

Tax Administration Act requires exhaustion of 
remedies for each denial of a given credit. — Where 
plaintiff taxpayers (taxpayers) twice challenged the New 
Mexico taxation and revenue department's (department) 
denial of applications for high wage jobs tax credits, once 
in 2015 and again in 2016, and where taxpayers elected 
to dispute the denial of the 2015 credits by filing a writ- 
ten protest to be heard by the department's administra- 
tive hearing officer (AHO), pursuant to § 7-1-24 NMSA 
1978, but elected to protest the denial of the 2016 credits 
by claiming a refund from the department for the credit 
denied, pursuant to § 7-1-26 NMSA 1978; and where the 
department filed a motion for summary judgment, claim- 
ing that when a taxpayer pursues successive denials of 
tax credits raising a common issue, the taxpayer must 
have the issue resolved in the forum where it was initially 
raised or is otherwise bound by their choice of remedy 
for the original denial, the district court erred in grant- 
ing the department's motion for summary judgment, be- 
cause the Tax Administration Act, §§ 7-1-1 through 7-1- 
83 NMSA 1978, requires only thata taxpayer denied a 
given credit exhaust their remedy for that denied credit 
before seeking relief from the courts. Taxpayers were not 
required to pursue the same remedy for the denial of the 
2016 credits as they pursued for the denial of the 2015 
credits; the Act requires only that a’ taxpayer exhaust 
whatever remedy it has chosen to challenge the denial 
of a given credit. Weatherford Artificial Lift Systems v. 
Clarke, 2021-NMCA-065. 

District court erred in invoking primary juris- 
diction, — Where plaintiff taxpayers (taxpayers) twice 
challenged the New Mexico taxation and revenue de- 
partment's (department) denial of applications for high 


TAXATION 


418 


7-1-24 


wage jobs tax credits, once in 2015 and again in 2016, 
and where taxpayers elected to dispute the denial of the 
2015 credits by filing a written protest to be heard by the 
department's administrative hearing officer (AHO), pur- 
suant to § 7-1-24 NMSA.1978, but elected to:protest the 
denial of the 2016 credits by claiming a refund from the 
department for ‘the credit denied, pursuant to § 7-1-26 
NMSA 1978, and where the department filed'a motion for 
summary judgment, claiming that when a taxpayer pur- 
sues successive denials of tax credits raising a common 
issue, the taxpayer must have the issue resolved in the 
forum where it was initially raised or is otherwise bound 
by their choice of remedy for the original denial, the dis- 
trict court erred in granting the department's motion for 
summary judgment, invoking the doctrine of primary ju- 
risdiction, because in this case, taxpayers exhausted their 
administrative remedies as to the 2016 credits, thereby 
depriving the AHO of jurisdiction, the department failed 
to explain why resolution of specific, factual issues raised 
in the 2016 credits require the peculiar expertise of the 
AHO, and the remedy. requested by the department, entry 
of judgment in its favor, is not one available under the doc- 
trine of primary jurisdiction. Weatherford Artificial Lift 
Systems v. Clarke, 2021-NMCA-065. 

No abatement of assessment for lack of prompt 
hearing. — Assessments are not abated merely because 
taxpayers were not given prompt hearing on protests, 
In re Ranchers-Tufco Limestone Project Joint Venture, 
1983-NMCA-126, 100 N.M. 632, 674 P.2d 522, cert denied; 
100 N.M. 506, 672 P.2d 1136, 

Thirty-day requirement for hearing officer deci- 
sion does not affect "the essential power" of the hearing 
officer to decide complex and time-consuming tax protests. 
Kmart Props., Inc. v. N.M. Taxation & Revenue Dep't., 
2006-NMCA-026,.139 N.M. 177, 181 P.3d 27, rev'd on 
other grounds, Kmart Corp. v. N.M. Taxation and Revenue 
Dep't, 2006-NMSC-006, 139 N.M. 172, 1381 P.3d 22, 

Taxpayer. appearing alone does so at own peril. 
— Taxpayer has a right to appear by himself or by an at- 
torney or an accountant, but if he chose to appear alone, 
he appeared at his own peril. McConnell.v. State ex rel. 
Bureau of Revenue, 1971-NMCA-181, 83 N.M, 386, 492 
P.2d 1003. 

Hearing officer need not assume duties of counsel 
at second hearing. — Since taxpayer's rights were am- 
ply protected at the first hearing, and the second hearing 
was a continuation of the first, at which the only issue was 
taxpayer's duty to secure additional proof that its sales 
were nontaxable transactions, taxpayer was granted.a full 
and fair hearing, at which he voluntarily and willingly 
waived his right to counsel, and the hearing officer was 
not required to assume the duties of counsel for taxpayer 
at the second hearing. Al Zuni Traders, v..Bureau of Rev- 
enue, 1977-NMCA-025, 90 N.M. 258, 561 P.2d 1351. 

Taxpayer must.establish timely filing. — Where a 
taxpayer failed to establish that he filed a protest of an 
audit by the taxation and revenue department within 30 
days of notice, as required by this section, the issue of an 
improper audit was not before the hearing officer. Lopez v. 
N.M. Dep't of Taxation & Revenue, 1997-NMCA-115, 124 
N.M. 270, 949 P.2d 284, cert. denied, 124 N.M. 311, 950 
P.2d 284, 5 

Decision upheld when arguments based on tax- 
payer's unpreparedness. — Since the record showed 
that hearing officer carefully advised taxpayer as to the 
statutory procedures and his. rights in connection with 
hearing and it also showed the taxpayer did not, come 
prepared for the hearing, taxpayer's claims that revenue 
bureau (department) should have given him opportunity 
to.present his evidence at a later time and, although it 
was his burden to proceed, that he was denied the right to 
cross-examine a witness who, was never called.were based 
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on taxpayer's lack of preparation and do not provide a ba- 
sis for overturning the commissioner's (hearing officer's) 
decision. McConnell v. State ex rel. Bureau of Revenue, 
1971-NMCA-181, 83 N.M. 386, 492 P.2d 1003. 

Technical rules of evidence do not apply in hear- 
ings before the commissioner (hearing officer) and as the 
oral evidence provided reasonable substantiation of the 
documents, they were properly admitted, Garfield Mines 
Ltd. v. O'Cheskey, 1973-NMCA-128, 85 N.M. 547, 514 P.2d 
304. 

Evidential rules governing weight, applicability 
or materiality not limited. — The rules governing the 
admissibility of evidence before administrative boards are 
frequently relaxed to expedite administrative procedure 
but the rules relating to weight, applicability or materi- 
ality of evidence are not thus limited. Haton v, Bureau 
of Revenue, 1972-NMCA-114, 84 N.M. 226, 501 P.2d 670, 
cert. denied, 84 N.M,.219, 501 P.2d 663. 

Director (hearing officer) has no authority to cat- 
alogue which evidence considered. — The state has 
not given to the commissioner (hearing officer) authority 
to catalogue which evidence shall be considered in deter- 
mining a taxpayer's employment status. Eaton v. Bureau 
of Revenue, 1972-NMCA-114, 84 N.M. 226, 501 P.2d 670, 
cert, denied, 84 N.M. 219, 501 P.2d 663. 

If testimony based on supposition, Subsection 
H not satisfied. — Since taxpayer's books and records 
are not adequate to permit an accurate computation of 
the state tax, and his testimony is based on supposition 
and guess, he does not satisfy the requirements of Subsec- 
tion H. Archuleta v. O'Cheskey, 1972-NMCA-165, 84 N.M. 
428, 504 P.2d 638, 

Ruling reversed if director (hearing officer) 
failed to consider all evidence. — Since the commis- 
sioner (hearing officer), before arriving at a decision, did 
not consider all of the evidence presented at the hearing 
but only that pertaining to the "indicia" under G.R. Regu- 
lation 12.5:1 (3.2.105.7 NMAC), the court could not say 
that he would have reached the same conclusion had all 
of "the evidence presented and admitted" been considered, 


7-1-24.1. Repealed. 


Repeals, — Laws 2015, ch. 73, § 37 repealed 7-1-24.1 
NMSA 1978, as enacted by Laws 2013, ch. 27, § 7, relating 
to hearing officers for disputing liabilities, effective July 1, 
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as required by Subsection G (Subsection I), and, therefore, 
held the ruling reversed for arbitrariness, Eaton v, Bureau 
of Revenue, 1972-NMCA-114, 84 N.M. 226, 501 P.2d 670, 
cert. denied, 84 N.M. 219, 501 P.2d 663. 

Evidence presented after hearing. — Where the 
taxpayer's alternative theory for a deduction was raised in 
the taxpayer's formal protest; the issue was not set forth 
in the prehearing statement of issues; and the taxpayer 
failed to tender any evidence on the issue at the hear- 
ing, the hearing officer did abuse the officer's discretion 
by refusing to consider evidence tendered by the taxpayer 
in a post-hearing brief forty days after the hearing. TPL, 
Inc. v. N.M. Taxation & Revenue Dep't, 2000-NMCA-083, 
129 N.M. 589, 10 P3d 863, rev'd on other grounds, 
2003-NMSC-007, 133 N.M. 447, 64 P.3d 474. 

Record must indicate reasoning and basis for de- 
nial. — Although the commissioner (hearing officer) is 
not required to make formal findings of fact and conclu- 
sions of law, the record presented to the court for review 
must indicate his reasoning and the basis on which he 
denied the taxpayer's protest and in the absence of this 
matter must be remanded to him for further proceedings. 
Title Servs., Inc. v. Comm'r of Revenue, 1974-NMCA-014, 
86 N.M. 128, 520 P.2d 284. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 71 Am, 
Jur. 2d State and Local Taxation 8§ 603 to 605; 72 Am. Jur. 
2d State and Local Taxation §§ 782 to 787, 802 to 809, 812 
to 816. 

Notice to property owners of increase in assessment or 
valuation by board of equalization or review, 24. A.L.R. 
331, 84 A.L.R. 197. 

Power or duty of tax review or equalization boards to 
act after date for adjournment or closing of books, 105 
A.L.R. 624, 

Power of board of tax review to receive evidence as to 
assessable value, without notice to taxpayer, 113 A.L.R. 
990, 

Sufficiency of compliance with statute providing for ser- 
vice by mail of notice in tax procedure, 155 A.L.R. 1279. 

84 C.I.S. Taxation §§ 678 to 751. 


2015. For provisions of former section, see the 2014 NMSA 
1978 on NMOneSource.com. 


7-1-25. Appeals from hearing officer's decision and order. 


A. Ifthe protestant or secretary is dissatisfied with the decision and order of the hearing offi- 
cer, the party may appeal to the court of appeals for further relief, but only to the same extent and 
upon the same theory as was asserted in the hearing before the hearing officer. All such appeals 
shall be upon the record made at the hearing and shall not be de novo. All such appeals to the 
court of appeals shall. be taken within thirty days of the date of mailing or delivery of the written 
decision and order of the hearing officer to the protestant, and, if not so taken, the decision and 
order are conclusive. 

B. The procedure for perfecting an appeal under this section to the court of appeals shall be as 
provided by the'Rules of Appellate Procedure. 

C. Upon appeal, the court shall set aside a decision and order of the hearing officer only if 
found to be: 

(1) -arbitrary, capricious or an abuse’ of discretion; 
(2) not supported by substantial evidence in the record, or 
(3). otherwise not in accordance with the law. 

D. Ifthe secretary appeals a decision of the hearing officer and the court's decision, from which 

either no appéal is taken or no appeal may be taken, upholds the decision of the hearing officer, 
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the court’shall award reasonable attorney fees to the protestant. If the decision upholds the hear- 
ing officer's decision only in part, the award shall be limited to reasonable attorney fees associated 


with the portion upheld. 


History: 1953 Comp., § 72-13-39, enacted by Laws 
1965, ch. 248, § 27; 1966, ch. 30, § 3; 1973, ch. 167, § 1; 
1979, ch. 144, § 24; 1985, ch. 65, § 15; 1986, ch. 20, § 16; 
1989, ch. 325, § 7; 2015, ch. 73, § 16. 

Cross references. — For Rules of Appellate Proce- 
dure, see Rule 12-101 NMRA et seq. 

The 2015 amendment, effective July 1, 2015, provided 
for appeals from hearing officers' decisions; in the catch- 
line, after "Appeals from", deleted "secretary's" and added 
"hearing officer's"; and in Subsection D, after "shall award 
reasonable", deleted "attorney's" and added "attorney", 
and after "limited to reasonable" deleted "attorney's" and 
added "attorney". 

Temporary provisions. 
provided: 

A. On July 1, 2015, all personnel, functions, appro- 
priations, money, records, furniture, equipment and other 
property of, or attributable to, the hearings bureau of the 
office of the secretary of taxation and revenue shall be 
transferred to the administrative hearings office. 

B. On July 1, 2015, all contractual obligations of the 
hearings bureau of the office of the secretary of taxation 
and revenue shall be binding on the administrative hear- 
ings office. 

C. On July 1, 2015, all references in statute to the 
hearings bureau of the office of the secretary of taxation 
and revenue or hearing officers of the taxation and rev- 
enue department in Chapters 7 and 66 NMSA 1978 shall 
be deemed to be references to the administrative hearings 
office or a hearing officer of the office. 

D. Rules of the taxation and revenue department 
pertaining to hearing officers and the conduct of hear- 
ings pursuant to actions related to Chapter 7 or 66 
NMSA 1978 shall be deemed to be the rules of the ad- 
ministrative hearings office until amended or repealed 
by the office. 

The 1989 amendment, effective June 16, 1989, in 
Subsection A, substituted "protestant or secretary" for 
"protestant or claimant" and "the hearing officer, the 
party" for "the secretary, the protestant or claimant" in 
the first sentence and "the hearing officer to the protes- 
tant" for "the secretary to the protestant, or claimant" in 
the last sentence of the subsection; substituted present 
Subsection B for the provisions of former Subsections B 
and C, specifying the procedure for perfecting an appeal 
under this section; redesignated former Subsection D as 
present Subsection C, substituting "hearing officer" for 
"secretary" near the beginning; and added present Sub- 
section D. ‘ft 


Laws 2015, ch. 78, § 36 


ANNOTATIONS © 


I. GENERAL CONSIDERATION, 
Il. APPEAL. 
A. IN GENERAL. 
B, ISSUE AT HEARING. 
III. RECORD. 
IV. GROUNDS FOR REVERSAL. 
A. ARBITRARY. 
B, SUBSTANTIAL EVIDENCE, 
C. ACCORDANCE WITH LAW. 


I, GENERAL CONSIDERATION. 


Section grants court of appeals jurisdiction to 
review director's ( hearing officer's) decisions. — 
Court of appeals lacks jurisdiction to review decisions of 
the commissioner (hearing officer) under the Adminis- 
trative Procedures Act (12-8-1 to 12-8-25 NMSA 1978), 
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but does have jurisdiction to review such decisions un- 
der this section of the Tax Administration Act. Westland 
Corp. v. Commissioner of Revenue, 1971-NMCA-083, 83 
N.M. 29, 487 P.2d 1099, cert. denied, 83 N.M. 22, 487 P.2d 
1092. . 
Scope of jurisdiction. — The court of appeals has 
jurisdiction in appeals from a hearing officer's decision 
and order whether the issues are deemed to arise out of 
a claim for refund or out of the protest of an assessment. 
Kaiser Steel Corp. v. Revenue Div., Taxation & Revenue 
Dep't, 1981-NMCA-042, 96 N.M. 117, 628 P.2d 687, cert. 
denied, 96 N.M. 116, 628 P.2d 686, P 
Untimely notice of appeal. — Where taxpayer pro- 
tested an assessment of tax by the New Mexico taxation 
and revenue department (department) on gross receipts 
for commissions earned on the sale of implantable pros- 
thetic devices, and where the hearing officer filed his deci- 
sion and order in favor of taxpayer, finding that taxpayer's 
commissions were not subject to the gross receipts tax, 
and where the hearing officer denied the departmént's 
motion for reconsideration, which was filed fifteen days 
after the hearing officer's decision, and where the depart- 
ment filed its notice of appeal twenty-three days after 
denial of its motion for reconsideration and thirty-eight 
days after the filing of the hearing officer's decision and 
order, the department's appeal was untimely because this 
section unambiguously requires that appeals be taken 
within thirty days of the hearing officer's decision and 
order, and nothing in this section allows for the tolling 
of the period for filing a notice of appeal. In re Gelinas, 
2020-NMCA-088, cert. denied. yaa 


II. APPEAL: 
A. IN GENERAL. 


Record must indicate reasoning and basis of de- 
nial of protest. — Although the commissioner (hearing 
officer) is not required to make formal findings of fact and 
conclusions of law, the record presented to the court for re- 
view must indicate his reasoning and the basis on which 
he denied the taxpayer's protest and in the absence of this 
matter must be remanded for further proceedings. Title 
Servs., Inc. v. Commissioner of Revenue, 1974-NMCA-014, 
86 N.M. 128, 520 P.2d 284. 

Meaning of "claimant" and "taxpayer". — The 
court of appeals had no jurisdiction over the appeal 
of an Indian tribe which had been denied. the right to 
intervene in a protest brought by a construction com- 
pany over assessment of gross receipts tax on receipts 
under a contract between the tribe and the company, 
despite the fact that contractual indemnity provisions 
would ultimately render the tribe liable to the company 
for any tax due; the tribe was not a "claimant," (term 
"claimant" no longer in statute) since no taxes had yet 
been paid, and was not a "taxpayer" since the taxes 
were assessed not to it but to the company. Mescalero 
Apache Tribe v. Bureau of Revenue, 1975-NMCA-130, 88 
N.M. 525, 548 P.2d 493, cert. denied, 89 N.M. 206, 549 
P,2d 284 (1976). 

"Unjust enrichment". — A hearing officer acted in a 
manner inconsistent with the law in weighing additional 
equitable factors beyond those required by the doctrine of 
equitable recoupment, thereby undercutting the required 
factors, where taxpayer paid correct amount of tax but 
mistakenly did so as a compensating use, not gross re- 
ceipts, tax. Teco'Invs., Inc. v. Taxation & Revenue Dep't, 
1998-NMCA-055, 125 N.M. 103, 957 P.2d 532. 
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B. ISSUE AT HEARING, 


Waiver of issues, — The taxation and revenue depart- 
ment waived the issue whether the taxpayer failed to 
properly pursue its remedies under the Tax Administra- 
tion Act by not raising the issue prior to appeal. Kaiser 
Steel Corp, v. Revenue Div., Taxation .& Revenue Dep't, 
1981-NMCA-042, 96 N.M. 117, 628 P.2d 687, cert. denied, 
96 N.M. 116, 628 P.2d 686. 

Issue not raised at hearing cannot be heard on ap- 
peal. — The appeal to a court of appeals from the commis- 
sioner's (hearing officer's) decision is on the record made 
at the hearing. If the record does not show an issue was 
raised at the hearing, this issue is not before the appellate 
court for review. Till v. Jones, 1972-NMCA-046, 83 N.M. 
743, 497 P.2d 745, cert. denied, 83. N.M. 740, 497 P.2d 742. 

If an issue is not raised at the formal hearing, it is not 
an issue in the appeal. In re Ranchers-Tufco Limestone 
Project Joint Venture, 19838-NMCA-126,/100 N.M. 632, 674 
P.2d 522, cert. denied, 100 N.M. 505, 672 P2d 1136. 

Appeal to same extent and upon same theory as 
hearing. — This section provides that the appeal to an 
appellate court is only to the same extent and upon the 
same theory as was asserted in the hearing. N.M, Sheriffs 
& Police Ass'n v. Bureau of Revenue, 1973-NMCA-130, 85 
N.M. 565, 514 P.2d 616. 

A party will not be permitted to change his theory of 
a case on appeal, thus precluding from consideration 
questions or issues which were not raised at the hearing, 
Kaiser Steel Corp. v. Revenue Div., 1981-NMCA-042, 96 
N.M. 117, 628 P.2d: 687, cert. denied, 96 N.M. 116, 628 
P.2d 686. 

Audit items not protested or issue in hearing not 
reviewable. — Since the appellant did not protest items 
included in audit and these items were not an issue at 
the hearing, appellant may not challenge, in the court of 
appeals, the sufficiency of the evidence as to receipts from 
these items when they were not an issue in the hearing 
because this section authorizes appeals to this court only 
to the same extent and upon the same.theory as was as- 
serted in the hearing before the commissioner (hearing of- 
ficer). Archuleta v. O'Cheskey, 1972-NMCA-165, 84 N.M. 
428, 504 P.2d 638. 

Arguments not raised at hearing not reviewable. 
— The taxpayer did not raise the argument before the 
bureau (hearing officer) that the base figure for the gross 
receipts tax was not correct and therefore it need not be 
considered on appeal, Floyd & Berry Davis Co. v: Bureau. 
of Revenue, 1975-NMCA-143, 88 N.M. 576, 544 P.2d 291. 


III. RECORD. 


Question of law not binding but inference from 
facts conclusive. — As all facts before the commissioner 
(hearing officer) and relating to both questions were stip- 
ulated, accordingly, if but one inference can reasonably 
be drawn from the stipulated facts, a question of law is 
presented and a finding of the commissioner (hearing of- 
ficer) to the contrary is not binding on the reviewing court. 
If, however, more than one inference can reasonably be 
drawn, then the finding of the commissioner (hearing of- 
ficer) is conclusive. Rust Tractor Co, v. Bureau of Revenue, 
1970-NMCA-107, 82 N.M. 82, 475 P.2d 779, cert. denied, 
82 N.M. 81, 475 P.2d 778; Rock v. Commissioner of Rev- 
enue, 1972-NMCA-012, 83 N.M. 478, 493 P.2d 963. 


IV. GROUNDS FOR REVERSAL. 
A. ARBITRARY. 


If Paragraphs (2) and (8) of Subsection D (now 
Subsection C) are satisfied, then Paragraph (1) sat- 
isfied. — Since the order was supported by substantial 
evidence ‘and was in accordance with applicable law, it 
was neither arbitrary nor capricious and its entry was not 
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an abuse of discretion. Union Cnty. Feedlot, Inc. v. Vigil, 
1968-NMCA-088, 79 N.M. 684, 448 P.2d 485. 

Double taxation is not necessarily arbitrary or capri- 
cious. N.M. Sheriffs & Police Ass'n v. Bureau of Revenue, 
1973-NMCA-130, 85 N.M. 565, 514 P.2d 616. 

"Income". — The New Mexico taxation’ and revenue 
department's determination of the taxpayers’ tax liabil- 
ity was not arbitrary and capricious; the taxpayers’ argu- 
ments that their wages from their employment were not 
"income" were frivolous and without any legal support. 
Holt v. N.M. Dep't of Taxation & Revenue, 2002-NMSC-034, 
138 N.M. 11, 59 P.3d 491. 

Ruling arbitrary if all evidence not considered. 
— Since the commissioner (hearing officer), before ar- 
riving at a decision, did not consider all of the evidence 
presented at the hearing but only that pertaining to the 
"indicia" under G.R. Regulation 12.5:1 (3.2.105.7-NMAC), 
the court could not say that the commissioner (hearing of- 
ficer) would have reached the same conclusion had all of 
"the evidence presented and admitted" been considered 
as required by Section 7-1-24G NMSA 1978 (now. Sec- 
tion 7-1-24(1) NMSA 1978), and therefore held the ruling 
reversed for arbitrariness. Haton v, Bureau of Revenue, 
1972-NMCA-114, 84 N.M. 226, 501 P.2d 670, cert. denied, 
84 N.M. 219, 501 P.2d 663. 


B. SUBSTANTIAL EVIDENCE, 


Evidence viewed in light most favorable to direc- 
tor's (hearing officer's) decision. — The duty of the 
court of appeals is to determine whether there is substan- 
tial evidence in the record to support the order, viewing all 
evidence in the light most favorable to the commissioner's 
(hearing officer's) decision. Floyd & Berry Davis:Co. v. Bu- 
reau of Revenue, 1975-NMCA-143, 88 N.M. 576, 544 P.2d 
291. 

Review of evidence. — Whether previous owner 
sold out its business and whether plaintiff purchased 
that business is a question of fact and, accordingly, this 
court examines the facts. In doing so, it views the evi- 
dence in the light most favorable to the commissioner's 


» (hearing officer's) decision, Sterling Title Co. v. Commis- 
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sioner of Revenue, 1973-NMCA-086, 85 N.M. 279, 511 
P.2d 765. 

Only favorable evidence considered. — In deter- 
mining whether there is substantial evidence in the re- 
cord, the court considers only favorable evidence and 
views that evidence in a light most favorable to the com- 
missioner's (hearing officer's) decision. Westland Corp. 
v. Commissioner of Revenue, 1972-NMCA-147, 84 N.M. 
327, 503. P.2d 151, cert. denied, 83 N.M. 22, 487 P.2d 
1092; C & D Trailer Sales v. Taxation & Revenue Dep't, 
1979-NMCA-151, 93 N.M, 697, 604 P.2d 835. 

Director's (hearing officer's) determination con- 
clusive if more than one inference drawn. — If 
more than one inference can reasonably be drawn from 
the evidence, then the determination made by the com- 
missioner (hearing officer), that the books and records 
were inadequate, is conclusive. Waldroop v. O'Cheskey, 
1973-NMCA-146, 85 N.M., 736, 516 P.2d 1119. 

Conclusion must be supported by entire record. 
— In resolving conflicts in the evidence in support of the 
findings, it is not contemplated, nor is it consistent with 
reason, that words, phrases, clauses or sentences may be 
selected out of context and then combined to give support 


- for a conclusion which is not supportable by the entire text 


of the testimony of the witnesses on the particular subject 
or subjects from which the selections are taken, McVean & 
Barlow, Inc. v. N.M. Bureau of Revenue, 1975-NMCA-128, 
88 N.M. 521, 543 P.2d 489, cert. denied, 89 N.M. 6, 546 
P.2d 71. 

Presumption of assessment's correctness over- 
come when no substantial evidence supports. — The 
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assessment is presumed to be correct; the taxpayer may 
overcome the presumption ‘of correctness of the assess- 
ment by presenting evidence and showing that the deci- 
sion of the bureau (now department) is not supported by 
substantial evidence. Floyd & Berry Davis Co. v. Bureau 
of Revenue, 1975-NMCA-143, 88 N.M. 576, 544 P.2d 291. 
Presumption not overcome when contradictory 
evidence presented. — Evidence that the construction 
contract between the taxpayer, a contracting business, 
and a corporation created a ceiling price was not compel- 
ling in view of the contradictory evidence as to the actual 
cost of the construction, and the presumption of cor- 
rectness of the assessment of gross receipts tax was not 
overcome. Floyd & Berry Davis Co. v. Bureaw of Revenue, 
1975-NMCA-143, 88 N.M. 576, 544 P.2d 291. 

. Since therewas substantial evidence to support 
decision that the moneys paid to taxpayer were used 
solely for taxpayer'siown obligations and purposes, and 
the appellate court found nothing in the record to indi- 
cate that any of the sums were used by taxpayer to pay 
the debts of any of the other three corporations, they were 
properly taxable under Gross Receipts and Compensating 
Tax Act (Chapter 7, Article 9 NMSA 1978). Westland Corp. 
v. Commissioner of Revenue, 1972-NMCA-147, 84 NM. 
327, 503 P.2d 151, cert. denied, 83 N.M. 22, 487 P.2d 1092. 


C. ACCORDANCE WITH LAW. 


Decision not in accordance with law if record not 
complete. — Under Subsection’ D(3) (Subsection C(3)), 
the court will set aside a decision and order of the’com- 
missioner (hearing officer) if it is found to be not in accor- 
dance with law, and the court's review, pursuant to Sub- 
section A, must be based upon the record. Since there was 
nowhere in the record any indication that the ordinance 
in question even existed and the court found it impos- 
sible to proceed without some knowledge of the consider- 
ations underlying the bureau's (department's) action, the 
case was remanded'so that the record could indicate the 
bureau's (department's) reasoning and basis for denial 
of taxpayer's request. Co-Con, Inc. v. Bureau of Revenue, 
1974-NMCA-134, 87 N.M. 118, 529 Pad 1239, cert. denied, 
87 N.M. 111, 529 P.2d 1232. . 

Am. Jur. 2d, A.L.R. and C.J.S. ig — 72 Am. 
Jur, 2d State and Local Taxation §§ 711, 718, 786, 787, 
820, 827, 

Propriety of certiorari to review decisions of tax boards, 
77 A.L.R. 1357.- 

84 C.J.S, Taxation §§ 452 et seq.; 654 to 655, 763 to 773, 
815 to 823; 85 C.J.S. Taxation §§ 907 et seq., 1073: et seq. 3 
1762 et seq. 


iz" 


7-1-26. Disputing liabilities; claim for credit, rebate or refund. 


A. A person who believes that an amount of tax has been paid by or withheld from that 
person in excess of that for which the person was liable, who has been denied a credit or rebate 
claimed or who claims a prior right to property in the possession of the department pursuant to 
a levy made pursuant to the authority of Sections 7-1-31 through 7-1-34 NMSA 1978 may claim 
a refund by directing to the secretary, within the time limitations provided by Subsections F and 
G of this section, a written claim for refund that, except as provided in Subsection K of this sec- 
tion, includes: 

(1) the taxpayer's name, address and identification number; 

(2). the type of tax for which a refund is being claimed, the credit or rebate denied or ibe 
property levied upon; 

(3) the sum of money or other property being claimed; 

(4). with respect to a refund, the period for which overpayment. was made; 

(5) a brief statement of the facts and ‘the law on which the claim is based, which may he 
referred to as the "basis for the refund", which may include documentation that substantiates the 
written claim and supports the taxpayer's basis for the refund; and 

(6) if applicable, a copy of an amended return for each tax period for which the refund is 
claimed. rf 

B.. Acclaim for refund that meets the requirements of Sabeechion A of this bection and that4 ‘is 
filed within the time limitations provided by Subsections F and G of this section is deemed to be 
properly before the department for consideration, regardless of whether the saan requests 
additional documentation. after receipt of the claim for refund. 

C. If the department requests additional relevant documentation from a taxpayer.who has 
submitted a claim for refund, the claim for refund shall not be considered incomplete provided the 
taxpayer submits sufficient information for the department to make a determination. 

D. The secretary or the secretary's delegate may allow the claim in whole or in part or may 
deny the claim. If the: 

(1) | claim is denied in whole or in part in writing, the person shall not refile the denied 
claim, but the person, within ninety days after either the mailing or delivery of the denial of all 
or any part of the claim, TRY elect to pursue only one of the remedies provided in PRDSee an E of 
this section; and 

(2) department has neither granted nor denied any portion of a complete claim for Te- 
fund within one hundred eighty days after the claim: was mailed or besrmics wal delivered to the 
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department, the person may elect to treat the claim as denied and elect to SpURSUS only one of the 
remedies provided in Subsection E of this section. 

EK. A person may elect to pursue only one of the remedies provided in this subsection. A person 
who timely pursues more than one remedy is deemed to have elected the first. The person may: 

(1) direct to the secretary, pursuant to the provisions of Section '7-1-24 NMSA 1978, a A hae 
ten protest that sets forth: 

(a) the circumstances of: 1) an alleged overpayment; 2) a chaiattal credit; 3) a denied 
rebate; or 4) a denial of a prior right to property levied upon by the department; 

(b) an allegation that, because of that overpayment or denial, the state is indebted to 
the taxpayer for a specified amount, including any allowed interest, or for the property; 

(c) ademand for the refund to the taxpayer of that amount or aie propenty; and 

(d) arecitation of the facts of the claim for refund; or 

(2) commence a civil action in the district court for Santa Fe county by filing a complaint 
setting forth the circumstance of the claimed overpayment, denied credit or rebate or denial of a 
prior right to property levied upon by the department alleging that on account thereof the state 
is'indebted to the plaintiff in the amount or property stated, together with any interest allowable, 
demanding the refund to the plaintiff of that amount or property and reciting the facts of the claim 
for refund. The plaintiff or the secretary may appeal from any final decision or order of the district 
court to the court of appeals. 

F, °Except as otherwise provided in Subsection G of this section, a credit or refund of any amount 
of overpaid tax, penalty or interest may be allowed or made to a person if a claim is properly filed: 

(1) he within three years SNe the end of the calendar year in which the applicable event 
occurs: 

(a) in the case of fax paid with an original or amended state return, the date the re- 
lated tax was originally due; 

(b) in the case of tax paid in response to an Wasbadidantt by the department pursuant 
to Section 7-1-17 NMSA 1978, the date the tax was paid; 

(c) in the case of tax with respect to which a net-negative federal adjustment, as that 
term is used in Section 7-1-1383 NMSA 1978, relates, the final determination date of that federal 
adjustment, as provided in Section 7-1-1383 NMSA 1978; 

(d) ‘the final determination of value occurs with respect to any overpayment that re- 
sulted from a disapproval by any agency of the United States or the state of New Mexico or any 
court of increase in value of a product subject to taxation pursuant to the Oil and Gas Severance 
Tax Act [Chapter 7, Article 29 NMSA 1978], the Oil and Gas Conservation Tax Act [Chapter 7, 
Article 30 NMSA 1978], the Oil and Gas Emergency School Tax Act [Chapter 7, Article 31 NMSA 
1978]; the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978] or the 
Natural Gas Processors Tax Act [Chapter 7, Article 33 NMSA 1978]; or 

(e) in the case of a claim related to property taken by levy, the date the property was 
levied upon as provided in the Tax Administration Act; 

(2) in the case of a denial of a claim for credit pursuant to the Investment Credit Act 
[Chapter 7, Article 9A NMSA 1978], Laboratory Partnership with Small Business Tax Credit Act 
[Chapter 7, Article 9E NMSA 1978] or Technology Jobs and Research.and Development Tax Credit 
Act [Chapter 7, Article 9F NMSA 1978] or for the rural job tax credit provided by Section 7-2H-1.1 
NMSA 1978 or similar credit, only within one year after the date of the denial; | 

(3) in the case of a taxpayer under audit by the department who has signed. a waiver of 
the limitation on assessments on or after July 1, 1993 pursuant to Subsection F of Section 7-1-18 
NMSA 1978, only for a refund of the same tax paid for the same period for which the waiver was 
given, and only until a date one year after the later of the date of the mailing of an assessment 
issued pursuant to the audit, the date of the mailing of final audit findings to the taxpayer or the 
date a proceeding is begun in court by the department with respect to the same tax and the same 
period; 

(4) in the case of a payment of an amount of tax not made within three years of the end of 
the calendar year in which the original due date of the tax or date of the assessment of the depart- 
ment occurred, only for a claim for refund of that amount of tax and tony within one year of the 
date on which the tax was paid; or 
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(5). in the case of a taxpayer who has been assessed a tax on or after July 1, 1993 pursuant 
to Subsection B, C or D of Section 7-1-18 NMSA 1978 and an assessment that applies to a period 
ending at least three years prior to the beginning of the year in which the assessment was made, 
only for a refund for the same tax for the period of the assessment or for any period following that 
period within one year of the date of the assessment unless:a longer period for claiming a refund 
is provided in this section. 

G. No credit or refund shall be allowed or made to a person. claiming a refund of gasoline tax 
pursuant to Section. 7-13-11 NMSA 1978 unless notice of the destruction of the gasoline was given 
to the department within thirty days of the actual destruction and the claim for refund is made 
within six months of the date of destruction. No credit or refund shall be allowed or made to:a per- 
son claiming a refund of gasoline tax pursuant to Section 7-13-17 NMSA 1978 unless the refund is 
claimed within six months of the date of purchase of the gasoline and the gasoline has been used 
at the time the claim for refund is made. 

H. If, as a result of an audit by the department or a managed audit covering multiple periods, 
an overpayment of tax is found in any period under the audit and if the taxpayer files a claim for 
refund for the overpayments identified in the audit, that overpayment may be credited against an 
underpayment of the same tax found in another period under audit rhustient to Section 7-1-29 
NMSA 1978. 

I. A refund of tax paid under any tax or tax act administered pursuant to: Subsection B of 
Section 7-1-2 NMSA 1978 may be made, at the discretion of the department, in the form of credit 
against future tax payments if future tax liabilities in an amount at least panel to the credit 
amount reasonably may be expected to become due. , 

J. For the purposes of this section, "oil and gas tax return" means a return eon tax due 
with respect to oil; natural gas, liquid hydrocarbons, carbon dioxide, helium or nonhydrocarbon 
gas pursuant to the Oil and Gas Severance Tax Act, the Oil and Gas Conservation Tax Act, the Oil 
and Gas Emergency School Tax Act, the Oil and Gas Ad Valorem Production Tax Act, the Natural 
Gas Processors Tax Act or the Oil and Gas Production Equipment Ad Valorem Tax Act biChanist 7; 
Article 34 NMSA 1978]. 

K. The filing of a fully completed original income tax return, Teperate income tax return, 
corporate income and franchise tax return, estate tax return or special fuel excise tax return that 
shows a balance due the taxpayer or a fully completed amended income tax return, an amended 
corporate income tax return, an amended corporate income and franchise tax return, an amended 
estate tax return, an amended special fuel excise tax returnor an.amended oil and gas tax return 
that shows a lesser tax liability than the original return constitutes the filing of a claim for refund 
for the difference in tax due shown on the original and amended returns, 4/ 

L. In no case may a credit or refund be claimed if the related federal adjustment is taken into 
account by a partnership in the partnership's tax return for the adjustment year and allocated to 
the partners in a manner similar to other partnership tax items. 


History: 1953 Comp., § 72-13-40, enacted by Laws claim is ‘properly filed", in Paragraph F(1), after ' 'year in 
1965, ch. 248, § 28; 1966, ch. 30, § 4; 1971, ch. 276, § 9; which", added "the applicable event. occurs", in Subpara- 
1974, ch. 32, § 1; 1975, ch. 213, § 2; 1979, ch. 144, § 25; graph F(1)(a), deleted "the payment was originally due 
1982, ch. 18, § 11; 1988, ch. 211, § 27; 1985, ch. 65, § 16; or the overpayment resulted from an assessment by the 
1986, ch, 20, § 17; 1989, ch. 325, § 8; 1990, ch. 86, § 7; department. as: provided in Section 7-1-17 NMSA 1978, 
1993, ch. 5, § 9; 1994, ch. 51, § 5; 1996, ch. 15, § 4; 1997, _ whichever is later" and added "in the case of tax paid with 
ch. 67, § 3; 1999, ch. 84, § 2; 2000, ch. 28, § 9; 2001, ch. an original or amended state return, the date the related 
16, § 5; 2003, ch. 398, § 9; 2007, ch. 275, § 2; 2013, ch. 27, tax was originally due", added new Subparagraphs F(1) 
§ 8; 2015, obs 73, § 17; 2017, ch, 63, § 26;.2019, ch, 157, | (b) and F(1)(c) and redesignated former Subparagraphs 
§ 4; 2021, ch. 83, § 3. F(1)(b) and F(1)(c) as Subparagraphs F(1)(d) and F(1)(e), 

Cross references. — For managed audit, see 7-1-11.1 respectively, in Subparagraph F(1)(e), added "in the case 
NMSA 1978. of a claim related to property taken by levy, the date the", 

For allowance. of interest on overpayments, see 7-1- 68 deleted ‘former Subparagraph F(1)(d); and added Subsec- 
NMSA 1978, tion L, 

For the Internal’ Revenue Code, see 26 U.S.C. § 1 et seq. The 2019 amendment, effective June 14, 2019, clari- 

The 2021 amendment, effective June 18, 2021, fied certain provisions related to making a claim for a tax 
amended. sections of the tax administration act to ad- refund on a.disputed tax liability; in Subsection B, after 
dress federal partnership audit or adjustment requests "after "Subsection A of this section", deleted "shall be" 
resulting in underpayment or overpayment of state taxes; and added "and that is filed within the time limitations 
in Subsection F, after "any amount", added "of overpaid provided by Subsections F and G of this section is"; ‘and 
tax, penalty or interest", and after "person", added "if a after "receipt of the claim for refund.", deleted "provided 
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that the claim for refund is filed within the time limita- 
tions provided in Subsections F and G of this section."; 
in Subsection C, after-"shall not be considered", deleted 
"complete until the taxpayer provides the requested docu- 
mentation, The provisions of Paragraph (2) of Subsec- 
tion D of this section and of Section 7-1-68 NMSA 1978 
do not apply until a refund claim is complete" and added 
"incomplete provided the taxpayer submits sufficient in- 
formation for the department to make a determination"; 
in Subsection D, in Paragraph D(2), after "Subsection", 
deleted "D" and added "E"; in Subsection F, in the intro- 
ductory clause, after "a person", deleted "unless as the 
result of a claim made by that person as provided in this 
section"; in Paragraph F(2), after the paragraph designa- 
tion, deleted "when an amount" and added "in the case", 
after "of a", added "denial of a", and after "similar credit,", 
deleted "has been denied, the taxpayer may claim a re- 
fund of the credit no later than" and added "only within"; 
and in Subsection H, after "under the audit" added "and if 
the taxpayer files a claim for refund for the overpayments 
identified in the audit", and after "NMSA 1978.", deleted 
"provided that the taxpayer files a claim for refund for the 
overpayments identified in the audit,.", . 

The 2017 amendment, effective June 16, 2017; clari- 
fied the information required in a refund claim: clarified 
the time a claim for refund is deemed to be properly be- 


fore the department for consideration, clarified that, if the » 


department requests additional documentation from a 
taxpayer who has submitted a claim for refund, the claim 
for refund is not considered complete until the taxpayer 
provides the requested documentation, and provided that 
taxpayers have,a right to treat a refund claim denied for 
purposes of protesting if the department has failed to act 
on the refund claim within 180 days; in Subsection A, in 
the introductory paragraph, after "Subsections", changed 
"D" to-"F"", and."E" to "G",; added "At the time the written 
claim is submitted", after "Subsection", changed "I" to."K", 
in Paragraph A(5), added "which shall include documen- 
tation that substantiates the written claim and supports 
the taxpayer's basis for the refund", and added Paragraph 
A(6); added new Subsections B and C and redesignated 
former Subsections B through I as Subsections D through 
K, respectively; in Subsection D, added "If the”, in Para- 
graph D(1), deleted "If the", after "Subsection", changed 
"C" to "EK", in Paragraph D(2), deleted "If the", after "any 
portion of a", added "complete", and after "one hundred", 
deleted "twenty days of the date the claim was mailed 
or delivered to the department, the person may refile it 
within the time limits set forth in Subsection D of this 
section or may within ninety days elect to pursue one, but 
only one, of the remedies in Subsection C of this. section, 
After the expiration of the two hundred ten days-from the 
date the claim was mailed.or delivered to the department, 
the department may not approve or disapprove the claim 
unless the person has pursued one of the remedies under 
Subsection C of this section" and added the remainder of 
the paragraph; and in Subsection F, in the introductory 
clause, after "Subsection", changed.."E" to "G", and in 
Paragraph F(2), after "Technology Jobs", added "and Re- 
search and Development". 

The 2015 amendment, effective July 1, 2015, provided 
for the required contents of a written protest of tax liability; 
in Subsection A, deleted "Any" and added "A"; in Subsec- 
tion C, after "elect.to pursue", deleted "one, but. only" and 
added "no more than", after "subsection", deleted "In any 
case, if", after "A person", deleted "does timely pursue" and 
added "who timely pursues", after "one remedy, deleted 
"the person", and after "The", deleted "remedies are as fol- 
lows:", deleted the paragraph designation for Paragraph (1) 
of Subsection C, after "(1)" in.former Paragraph (1) of Sub- 
section C, deleted "the", and after "person may" in former 
Paragraph (1). of Subsection C, designated the remainder 
of former Paragraph (1) of Subsection C as new Paragraph 
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(1) of Subsection C;in Paragraph (1) of Subsection C, after 
"written protest", deleted "against the denial of; or failure 
to either allow or deny, the claim or portion of the claim" 
and added "that shall set forth:"; added Paragraphs (1)(a), 
(b), (¢) and (d) of Subsection C; and in Subsection C, Para- 
graph (2), after "(2)", deleted "the person may". 

The 2013 amendment, effective July 1, 2013, pre- 
scribéd the content of a refund claim; in the. title, added 
"Disputing liabilities" and after "claim for", added "credit, 
rebate or"; in Subsection A, in the first sentence, after "'Sub- 
sections D", changed "E and F" to:’and E"; in Paragraph 
(2) of Subsection A, after "refund is being claimed", added 
"the credit or rebate denied or the property levied upon"; in 
Paragraph (3) of Subsection A, after "sum of money", added 
“or other property"; in Paragraph (4) of Subsection A, at the 
beginning of the sentence, added "with respect to refund" 
and after "overpayment was made; and", deleted "the basis 
for the refund. As used in this subsection, 'basis for the re- 
fund' means"; in Paragraph (5) of Subsection A, after "claim 
is based", added "which may be referred to as the ‘basis for 
the refund"; in Paragraph (1) of Subsection C, after "direct 
to the secretary", added "pursuant to the provisions of Sec- 
tion 7-1-24 NMSA 1978", and after "deny the claim or por- 
tion", deleted language which provided for a hearing and 
appeal and added "of the claim"; in Paragraph (2) of Subsec- 
tion C, in the first sentence, after "claimed overpayment", 
added "denied credit or rebate or denial of a prior right to 
property levied upon by the department", after "plaintiff in 
the amount", added "or property" and after "plaintiff of that 
amount", added "or property"; in Subsection D, in the first 
sentence, after "Except as otherwise provided in", changed 
"Subsections E and F" to "Subsection E"; added Subpara- 
graph (d) of Paragraph (1) of Subsection. D; in Paragraph 
(2) of Subsection D, after "rural job tax credit pursuant to", 
deleted "Sections 7-2E-1 and 7-2E-2" and added "Section. 7- 
2E-1.1"; and deleted former Subsection F which provided 
for a credit or refund, with interest, when the adjustment of 
federal tax results in an overpayment of tax. 

The 2007 amendment, effective July 1, 2007, elimi- 
nated the one-year limitation to claim a credit under the 
Capital Equipment Tax Credit Act and eliminated returns 
reporting taxes due with respect to helium and nonhydro- 
carbon gas from the definition of "oil and gas tax return", 

The 2003 amendment, effective July 1, 2003, added 
"As used in this subsection, 'basis for the refund' means 
a brief statement of the facts and the law on which the 
claim is based" following "basis for the refund." at the end 
of Subsection A. 

The 2001 amendment, effective July 1, 2001, rewrote 
Subsection D, added Subsection G and redesignated the 
remaining subsections accordingly. 

The 2000 amendment, effective July 1, 2000, in Sub- 
section B, inserted the paragraph designations (1) and (2), 
substituted "no claim may be refiled with respect to that 
which was denied, but the person" for "the claim may not 
be refiled. If the claim is not granted in full the person" 
in Paragraph (1); added the last sentence to Paragraph 
(2); redesignated part of former Subsection B as present 
Subsection C, adding the first sentence and redesignating 
the subsequent subsections; in Subsection D, deleted "the 
payment was made" following "due" in Paragraph (1)(a); 
substituted "or Capital Equipment Tax Credit Act or the 
rural job tax credit pursuant to Sections 7-2-1 and 7-2E-2 
NMSA 1978" for "or Filmmaker's Credit Act" in Paragraph 
(2)(a) and added Paragraph (2)(d); and substituted "Sec- 
tion 7-13-17" for "Section 7-13-14" in Subsection E. 

The 1999 amendment, effective July 1, 1999, inserted 
"the payment was made" in Subsection C(1)(a). 

The 1997 amendment, effective July 1, 1997, redesig- 
nated the second paragraph of Subsection A as Subsection 
B, inserted "or delivery" following "mailing" in the second 
sentence, inserted "the department may not approve or deny 
the claim but" preceding "the person may refile" in the third 
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sentence; and redesignated former Subsections B through G 
as C through H and made related stylistic changes, 

The 1996 amendment, effective July 1, 1996, rewrote 
the second sentence of Subsection A, added Subparagraph 
B(2)(a) and designated the existing provisions of Para- 
graph B(2) as Subparagraphs B(2)(b) and (c). 

The 1994 amendment, effective July 1, 1994, substi- 
tuted the exception clause at the end of the secondsen- 
tence in the introductory paragraph of Subsection A for 
the former proviso clause, relating to the same subject 
matter; substituted "person" for "taxpayer" in the next- 
to-last sentence in the introductory paragraph of Sub- 
section A, in Paragraph A(1) and in both sentences in 
Paragraph A(2), and "July 1, 1993" for "the effective date 
of this act" in Paragraph B(3); and added Subsection G. 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


Defining a pending case.— A taxpayer's request for a 
tax refund is a "pending case" within the meaning of N.M. 
Const., art. IV, § 34. Phelps Dodge Corp. v. Revenue Div., 
N.M. Taxation & Revenue Dep't, 1985- NMCA- 055, 103 
N.M. 20, 702 P.2d 10. 

Tax protestor can avoid hearing process alto- 
gether by electing to pay the tax assessed and filing a 
refund claim with the district court, Kmart Props., Inc. 
v. N.M. Taxation & Revenue Dep't., 2006-NMCA-026, 
139 N.M. 177, 1381 P.3d 27, rev'd on other grounds, 
2006-NMSC-006, 139 N.M. 172, 181 P.3d 22. 

It was mandatory that taxpayers follow adminis- 
trative procedures of this section before questioning 
in court the constitutionality of the tax at issue, and dis- 
trict court correctly determined that it lacked jurisdiction 
because of the failure to timely appeal. Neff'v. State ex rel. 
Taxation & Revenue Dep't, 19983-NMCA-116, 116 N.M. 
240, 861 P.2d 281. 

Tax Administration Act requires exhaustion of 
remedies for each denial of a given credit. — Where 
plaintiff taxpayers (taxpayers) twice challenged the New 
Mexico taxation and revenue department's (department) 
denial of applications for high wage jobs tax credits, au- 
thorized by § 7-9G-1 NMSA 1978, once in 2015 and again 
in 2016, and where taxpayers elected to dispute the denial 
of the 2015 credits by filing a written protest to be heard 
by the department's administrative hearing officer (AHO), 
pursuant to § 7-1-24 NMSA 1978, but elected to protest 
the denial of the 2016 credits by claiming a refund from 
the department for the credit denied, pursuant to § 7-1-26 
NMSA 1978, and where the department filed a motion for 
summary judgment, claiming that when a taxpayer pur- 
sues successive denials of tax credits raising a common 
issue, the taxpayer must have the issue resolved in the 
forum where it was initially raised or is otherwise bound 
by their choice of remedy for the original denial, the dis- 
trict court erred in granting the department's motion for 
summary judgment, because the Tax Administration Act, 
§§ 7-1-1 through 7-1-83 NMSA 1978, requires only that a 
taxpayer denied.a given credit exhaust their remedy for 
that denied credit before seeking relief from the courts. 
Taxpayers were not required to pursue the same remedy 
for the denial of the 2016 credits as they pursued for the 
denial of the 2015 credits; the act requires only that a 
taxpayer exhaust whatever remedy it has chosen to chal- 
lenge the denial of a given credit. Weatherford Artificial 
Lift Systems v, Clarke, 2021-NMCA-065. 

District court erred in invoking primary juris- 
diction. — Where plaintiff taxpayers (taxpayers) twice 
challenged the New Mexico taxation and revenue depart- 
ment's (department) denial of applications for high wage 
jobs tax credits, authorized by § 7-9G-1 NMSA 1978, once 
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in 2015 and again in 2016, and where taxpayers elected 
to dispute the denial of the 2015 credits by filing a writ- 
ten protest to be heard by the department's administra- 
tive hearing officer (AHO), pursuant to § 7-1-24 NMSA 
1978, but elected to protest the denial of the 2016 credits 
by claiming a refund from the department for the credit 
denied, pursuant to § 7-1-26 NMSA 1978, and where the 
department filed a motion for summary judgment, claim- 
ing that when a taxpayer pursues successive denials ‘of 
tax credits raising a common issue, the taxpayer must 
have the issue-resolved in the forum where it was initially 
raised or is otherwise bound by their choice of remedy for 
the original denial, the district court erred in granting 
the department's motion for summary judgment, invok- 
ing the doctrine of primary jurisdiction, because in this 
case, taxpayers exhausted their administrative remedies 
as to the 2016 credits, thereby depriving the AHO of ju- 
risdiction, the department failed to explain why resolu- 
tion of specific, factual issues raised in the 2016 credits 
require the peculiar expertise of the AHO, and the rem- 
edy requested by the department, entry of judgment in its 
favor, is not one available under the doctrine of primary 
jurisdiction. Weatherford Artificial Lift Systems v. Clarke, 
2021-NMCA-065. 

Section provides adequate remedy at law. — Tax: 
payers have standing under this section to contest the con- 
stitutionality of New Mexico taxes assessed against them; 
thus, under the rule of National Private Truck Council v. 
Oklahoma Tax Commission, 515 U.S. 582,:115 S. Ct. 2351, 
132 L, Ed. 2d 509 (1995), a § 1983 action for injunctive or 
declaratory relief cannot lie with respect to imposition of 
a state tax, because taxpayers have been’ provided an ad- 
equate remedy at law. Ramah Navajo Sch. Bd., Inc. v. N.M. 
Taxation & Revenue Dep't, 1999-NMCA-050, 127 N.M. 101, 
977 P.2d 1021, cert. denied, 127 N.M. 389, 981 P.2d 1207. 

Secretary decides actions on refund claims, — 
Secretary of the taxation and revenue department has 
discretion to act or refuse to act on refund claims under 
Sections 7-1-26A and 7-1-29A NMSA 1978. Unisys Corp. 
v. N.M. Taxation & Revenue Dep't, 1994- NMCA-058; 117 
N.M. 609, 874 P.2d 1273. 

Purpose of time deadline in this section is to avoid 
stale claims, which protects the department's ability 
to stabilize and predict, with some degree of certainty, 
the funds it collects and manages. Kilmer v. Goodwin, 
2004-NMCA-122, 136 N.M. 440, 99 P.3d 690. 

Burden of maintaining active claim. — The time 
deadline in this section places the burden of maintaining an 
active claim on the taxpayer and department does not have 
implied authority to allow claim after. 210 days. Kilmer v. 
Goodwin, 2004-NMCA-122, 136 N.M. 440, 99 P.3d 690. 

Strictness of time requirement. — The legislature 
has stated a definite requirement that it was incumbent 
upon taxpayers to act within the 210-day window in this 
section. Kilmer v. Goodwin, 2004-NMCA-122, a6 N. M. 
440, 99 P.3d 690. 

Running of statutory period. — The steitirtory pe- 
riod to pursue a remedy under 7-1-26(B)(1) NMSA 1978 
begins from the delivery of a notice of denial of refund 
when the taxation and revenue department mails rather 
than hand delivers the notice. Schneider Nat'l, Inc. v. N.M. 
Taxation & Revenue Dep't, 2006-NMCA-128; 140° N.M. 
561, 144 P.3d 120. 

Letter does not start time running. — Because this 
section prohibited the department from approving or de- 
nying the claim for refund, a letter stating that essential 
conclusion does not start the time running again. Kilmer 
v. Goodwin, 2004-NMCA-122, 186 N.M. 440, 99 P.3d 690. 

‘Time limitation not denial of plain and speedy 
remedy. — Fact that this section limits claims for refund 
to periods three years from the end of the calendar year in 
which payment of the New Mexico income tax was due did 
not deny plaintiffs a plain, speedy and efficient remedy 
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under New Mexico law so. as to invoke federal jurisdiction 
in tax refund case. Lung v. O'Cheskey, 358 F, Supp. 928 
(D.N.M.), aff'd, 414 U.S. 802, 94 S, Ct. 159, 38 L. Ed. 2d 
39 (1973). 

_ Enactment of limitation not impermissible exer- 
cise of state's legislative power. — The enactment of a 
statute fixing a period of limitations within which to sue 
the state for a refund does not constitute an impermissi- 
ble exercise of legislative power of a state. When a statute 
creates a substantive right and in connection therewith 
specifies the time within which an action for the enforce- 
ment thereof must be instituted, upon failure to institute 
the action within the specified period, not only the remedy, 
but the right of action itself, is extinguished. United States 
v. Bureau of Revenue, 217 F. Supp. 849 (D.N.M. 1963). 

Failure to institute action constitutes waiver of 

protest. — Failure of the atomic energy commission, which 
had become subrogated to the rights of certain uranium 
producers to protest the imposition of certain taxes on the 
proceeds of the uranium sold to it, to bring suit within four 
months constituted a waiver of the protest and of all claims 
against the state on account of any illegality in the tax so 
paid, since the statute created the substantive right to sue 
the state for a refund and fixed the time within which suit 
for the enforcement of the right must be instituted. U.S. v. 
Bureau of Revenue, 217 F. Supp. 849 (D.N.M. 1963). 
Where the department did not make any 
written representations during the 210-day period about 
how taxpayers should proceed, and department repre- 
sentative's: statements merely informed parties’ accoun- 
tant to wait to see the manner in which the department 
would decide the issue, such a generic, oral representation 
does not provide a basis for estoppel. Kilmer v. Goodwin, 
2004-NMCA-122, 136 N.M. 440, 99 P.3d 690. 

No offset of overpayment against prior liability. 
— No statute expressly authorizes the taxation and rev- 
enue department to apply overpayments of taxes for one 
reporting period as offsets against underpayments for 
another prior reporting period. In fact, the legislature 
has granted the department only the specific author- 
ity to credit refunds or overpayments of gas production 
taxes against future tax payments. The department com- 
plied with this provision by allowing taxpayer to net out 
its overpayment against current tax liabilities on the es- 
timated tax term form when taxpayer filed its amended 
form reporting an overpayment of taxes for a prior report- 
ing period. Amoco Prod. Co. v. N.M. Taxation & Revenue 
Dep't, 1994-NMCA-086, 118 N.M. 72, 878 P.2d 1021. 

Section not applicable to real property taxes. — 
Refund procedures of this section are not: applicable to 
real property taxes, Lovelace Ctr. for Health Sciences v, 
Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 203, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 


Jur. 2d State and Local Taxation §§ 494, 608 to 611, 629; » 


72 Am. Jur. 2d State and Local Taxation §§ 1039, 1064 to 
1114, 1138, 1154. 

Recovery of tax paid under unconstitutional statute or 
ordinance, 48 A.L.R. 1381, 74. A.L.R. 1301. 


7-1-26.1. Repealed. 


Repeals. — Laws 1997, ch. 67, § 10 repealed 7-1-26.1 
NMSA 1978, as enacted by Laws 1991, ch. 9, § 23, provid- 
ing limitation on claims for refund based on net operating 
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Action to recover back tax illegally exacted as one upon 
contract as regards applicability of limitation statutes, 92 
A.L.R. 1860. 

Mandamus as a proper remedy for return of a tax ille- 
gally or erroneously exacted, 93 A.L.R. 585. 

Payment of tax in installments as affecting time for 
claiming refund under statute requiring claim to be made 
within specified time after payment of tax, 94 A.L.R. 978. 

Right to recover back taxes paid upon property assessed 
in wrong district, 94 A.L.R. 1228. 

Constitutionality of statutes providing for refund of 
taxes illegally or erroneously exacted, 98 A.L.R. 284. 

Who as between grantor and grantee, immediate or re- 
mote, is entitled to refund of tax or assessment for public 
improvement against land, 105 A.L.R. 698. ; 

Excessive assessments as within contemplation of stat- 
ute providing for refunding of taxes "erroneously or ille- 
gally charged," 110 A.L.R. 670. 

Right to amend claim for refund to taxes after time for 
filing has expired, 113 A.L.R. 1291. 

Grounds stated in protest against payment of niaperty 
tax as a limitation of grounds upon which recovery of back 
tax may be claimed, 113 A.L.R. 1479. 

Statute repealing or modifying previous statute pro- 
viding for refunding of taxes illegally or erroneously as- 
sessed, collected or paid, as applicable retroactively, 124 
A.L.R. 1480, 

When statute of limitation commences to run against 
action to recover tax, 131 A.L.R. 822. 

Assignability of claim for tax refund and rights of as- 
signee in respect thereof, 134 A.L.R. 1202. 

Right of taxpayer to maintain action for refund of in- 
come tax paid by him, without paying the entire tax as- 
sessed against him or shown on his return, 188 A.L.R. 
1426, 

Power or duty, in eke of statute, to allow tax or li- 
cense fee illegally exacted or erroneously paid as credit on 
valid tax or license fee, 160 A.L.R. 1423; 

Retrospective operation of statute enlarging or shorten- 
ing period for claim of tax refund, 163 A.L.R. 778. 

Right to refund or recovery of back taxes paid on prop- 
erty not owned by taxpayer, 165 A.L.R. 879. 

When does special limitation period for filing applica- 
tions for tax refund begin to run, 175 A.L.R. 1100. 

When right to refund of state or local taxes accrues, 
within statute limiting time for applying for refund, 46 


_ AL.R.2d 1350, 


Propriety of class action in state courts to recover taxes, 
10 A.L.R.4th 655. 

Effect of delay in receipt or negotiation of refund check 
in determining right to interest under § 6611 of the Inter- 
nal Revenue Code (26 USCA § 6611), 145 A.L.R. Fed. 437. 

What constitutes payment for purposes of commenc- 
ing limitations period under Internal Revenue Code (26 
US.C.A. § 6511(a)) for refund of tax overpayments, 160 
A.L.R. Fed. 187. 

84 CJ.S. Taxation §§910-911; 85 CJS. Taxation 
§§ 1763 to 1764. 


.. losses, effective July 1, 1997. For provisions of former sec- 


tion, see the 1996 NMSA 1978 on NMOneSource.com. 


7-1-27 . Conclusiveness of court order on liability for payment of tax. 


Whenever the jurisdiction of the district court of Santa Fe county or the court of appeals is in- 
voked according to the provisions of Section 7-1-25, 7-1-26 or 7-1-59 NMSA 1978, or whenever the 
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jurisdiction of any federal court is invoked or whenever the jurisdiction of any district court of this 
state is invoked according to the provisions of Section 7-1-58 NMSA 1978, a final decision of that 
court or of any higher court which reviews the matter and from which decision no appeal or review 
is successfully taken is conclusive as regards the liability or nonliability ofiany person for payment 
of any tax. 


History: 1953 Comp., § 72-13-41, enacted by Laws 
1965, ch. 248, § 29; 1966, ch. 30, § 5; 1999, ch, 84, § 3. 

The 1999 amendment, effective July 1, 1999, updated 
statutory references, 


ANNOTATIONS 


If liability nonexistent under one theory then also 


does not contemplate that, having’ imposed tax liability 
under a theory held to be erroneous, the commissioner 
(secretary) can then proceed anew against a taxpayer un- 
der another theory. Leaco Rural Tel. Coop., Inc. v. Bureau 
of Revenue, 1974-NMCA-076, 86 N.M. 629, 526 P.2d 426. 

. Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur, 2d State and Local Taxation §§ 1149, 1150. 


under another theory. — The language of this section 84 C.J.S, Taxation $§ 647 to 653, 720 to 723. 


7-1-28. Authority for abatements of assessments of tax. 


A. In response to a written protest against an assessment, submitted in accordance with the 
provisions of Section 7-1-24 NMSA 1978, but before any court acquires jurisdiction of the matter, 
or when a "notice of assessment of taxes" is incorrect, the secretary or the secretary's delegate may 
abate any part of an assessment determined by the secretary or the secretary's delegate to have 
been incorrectly, erroneously or illegally made. An abatement in the amount of twenty thousand 
dollars ($20,000) or more shall be made with the prior approval, of the attorney general; except 
that the secretary or the secretary's delegate may make abatements with respect to the Oil and 
Gas Severance Tax Act [Chapter 7, Article 29 NMSA'1978], the Oil and Gas Conservation Tax Act 
[Chapter 7, Article 30 NMSA 1978], the Oil and Gas Emergency School Tax Act [Chapter 7, Article 
31 NMSA 1978], the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 
1978], the Natural Gas Processors Tax Act [Chapter 7, Article 33 NMSA 1978] or the Oil and Gas 
Production Equipment Ad Valorem Tax Act. [Chapter 7, Article 34 NMSA 1978], abatements of 
gasoline tax made under Section 7-13«17 NMSA 1978 and abatements of cigarette tax made under 
the Cigarette Tax Act [Chapter 7, Article 12 NMSA 1978] without the prior approval of the attor- 
ney general regardless, of the amount. 

B. Pursuant to the final order of the district court, the court of appeals, the supreme court of New 
Mexico or any federal court, from which order, appeal or review is not successfully taken by the de- 
partment, adjudging that any person is not required to pay any portion of tax assessed to that person, 
the secretary or the secretary's delegate shall cause that amount of the assessment to be abated. 

C. Pursuant to a compromise of taxes agreed to by the secretary and according to the terms of 
the closing agreement formalizing the compromise, the secretary or the secretary's delesate shall 
cause the abatement of the appropriate amount of any assessment of tax. 

D. The secretary or the secretary's delegate shall cause the abatement of the sas of an as- 
sessment of tax that is equal to the amount of fee paid to or retained by an out-of-state attorney 
or collection agency from.a judgment or the amount collected by the idem or collection Pegs 
pursuant to Section '7-1-58 NMSA 1978. 

E. Records of abatements made in excess of ten thousand dollars ($10,000) shall be available 
for inspection by the public. The department shall keep such records for a minimum of three years 
from the date of the abatement. 

F. In response to a timely protest pursuant to Section 7-1-24 NMSA 1978 of an assessment 
by the department and notwithstanding any other provision of the Tax Administration Act, the 
secretary or the secretary's delegate may abate that portion of an assessment of tax, including 
applicable penalties and interest, representing the amount of tax’ previously paid by another 
person on behalf of the taxpayer on the same transaction; provided that the requirements of equi- 
table recoupment are met. For purposes of this subsection, the protest pursuant to Section 7-1-24 
NMSA 1978 of the department's assessment may be made by the taxpayer to whom the assess- 
ment was issued or by the other person who claims to have previously paid the tax on behalf of 
the taxpayer. 
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History: 1953 Comp., § 72-13-42, enacted by Laws 
1965, ch. 248, § 30; 1966, ch. 30, § 6; 1971, ch. 32, § 1; 
1975, ch. 116, § 2; 1977, ch. 297, § 1; 1979, ch. 144, § 26; 
1986, ch. 20, § 18; 1996, ch. 15, § 5; 2000, ch. 28, § 10; 
2008, ch. 439, § 3; 2013, ch. 27, § 9. 

Cross references. — For compromises of taxes and 
closing agreements, see 7-1-20 NMSA 1978. 

The 20138 amendment, effective July 1, 2018, required 
the attorney general to approve only abatements of twenty 


thousand dollars or more; provided for abatement of tax that. . 


was paid by a person on behalf of the taxpayer; in Subsec- 
tion A, in the first sentence, after "the secretary's delegate", 
deleted "with prior written approval of the attorney general" 
and added the second sentence; deleted former Paragraph (2) 
of Subsection A, which required attorney general approval of 
abatements under the General Income and Franchise Tax 
Act of amounts of twenty thousand dollars or more; deleted 
former Paragraph (3) of Subsection A, which required attor- 
ney general approval of abatements of ten thousand dollars 
or more; in Subsection B, after "district court", deleted "for 
Santa Fe county"; and added Subsection F. 

The 2003 amendment, effective July 1, 2008, in- 
creased the dollar amount in Paragraph A(3) and Subsec- 
tion E from $5,000 to $10,000. 


The 2000 amendment, effective July 1, 2000, in the 
introductory paragraph of Subsection A, inserted "prior" 
preceding "written approval" and deleted "Notwithstand- 
ing the above, abatements of assessments incorrectly, er- 
roneously or illegally made to one person amounting to 
less than five thousand dollars ($5,000) in one calendar 
year may be made without the prior written approval of 
the attorney general" preceding "except that"; substituted 
"Section 7-13-17" for "Sections ‘7-13-13 through 7-13-15" 
in Subsection A(1); added Subsection A(3); and deleted "or 
assessments" preceding "of tax" in Subsection C. . 

The 1996 amendment, effective July 1, 1996, added "ex- 


-cept that:" at the end of the introductory paragraph of Sub- 


section A and made related changes in that subsection, added 
Paragraphs A(1) and (2), substituted "five thousand dollars 
($5,000)" for "one thousand dollars ($1,000)" in Subsection E, 
and made a minor stylistic change in Subsection D. 


ANNOTATIONS ''* 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 795 to 816. ‘ 

84 C.J.S. Taxation §§ 805-823; 85 C.J.S. Taxation § 1762 
et seq. 


7-1-29. Authority to make refunds or credits. 


A. Inresponse to a claim for refund, credit or rebate made as provided in Section 7-1-26 NMSA 
1978, but before a court acquires jurisdiction of the matter, the secretary or the secretary's dele- 
gate may authorize payment to a person in the amount of the credit or rebate claimed or refund an 
overpayment of tax determined by the secretary or the secretary's delegate to have been errone- 
ously made by the person, together with allowable interest. A payment of a credit rebate claimed 
or a refund of tax and interest erroneously paid amounting to twenty thousand dollars ($20,000) 
or more shall be made with the prior approval of the attorney general, except that the secretary 
or the secretary's delegate may make refunds with respect to the Oil and Gas Severance Tax Act 
[Chapter 7, Article 29 NMSA 1978], the Oil and Gas Conservation Tax Act [Chapter 7, Article 30 
NMSA 1978], the Oil and Gas Emergency School Tax Act [Chapter 7, Article 31 NMSA 1978], the 
Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978], the Natural Gas 
Processors Tax Act [Chapter 7, Article 33 NMSA 1978] or the Oil and Gas Production Equipment 
Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978], Section 7-13-17 NMSA 1978 ‘and the 
Cigarette Tax Act [Chapter 7, Article 12 NMSA 1978] without the prior slaps of the attorney 
general regardless of the amount. 

B. Pursuant to the final order of the district court, the court of appeals, the supreme court 
of New Mexico or a federal court, from which order, appeal or review is not successfully taken, 
adjudging that a person has properly claimed a credit, rebate or a refund of overpaid tax, the sec- 
retary shall authorize the payment to the person of the amount thereof. After a court acquires ju- 
risdiction but before it issues a final order, the secretary may authorize payment of a credit, rebate 
or refund pursuant to a closing agreement pursuant to Section 7-1-20 NMSA 1978. 

C. In the discretion of the secretary, any amount of credit or rebate to be paid or tax to be 
refunded may be offset against any amount of tax for which the person due to receive the credit, 
rebate payment or refund is liable. The secretary or the secretary's delegate shall give notice to the 
taxpayer that the credit, rebate payment or refund will be made in this manner, and the taxpayer 
shall be entitled to interest pursuant to Section 7-1-68 NMSA 1978 until the tax liability is cred- 
ited with the credit, rebate or refund amount. 

D. In an audit by the department or a managed audit covering multiple reporting periods 
in which both underpayments and overpayments of a tax have been made in different reporting 
periods, the department shall credit the tax overpayments against the underpayments; provided 
that the taxpayer files a claim for refund of the overpayments. An overpayment shall be applied as 
a credit first to the earliest underpayment and then to succeeding underpayments. An underpay- 
ment of tax to which an overpayment is credited pursuant to this section shall be deemed paid 
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in the period in which the overpayment was made or the period to which the overpayment was 
credited against an underpayment, whichever is later. If the overpayments credited pursuant to 
this section exceed the underpayments of a tax, the amount of the net overpayment for we periods 
covered in the audit shall be refunded to the:taxpayer. 

EK. When a taxpayer makes a payment identified to a particular return or aasBeaniene and the 
department determines that the payment, exceeds the amount due pursuant to that return or as- 
sessment, the secretary may apply the excess to the taxpayer' s other liabilities pursuant to the tax 
acts to which the return or assessment applies, without requiring the taxpayer to file a claim for a 
refund. The liability to which an overpayment is applied pursuant to, this section shall. be deemed 
paid in the period in which the overpaymiant was made or the period to which the overpayment 
was applied, whichever is later. 

F. If the department determines, upon review of an original or amended income tax return, 
corporate income and franchise tax return, estate tax return, special fuels excise tax return or oil 
and gas tax return, that there has been an overpayment of tax for the taxable period to which the 
return or amended return relates in excess of the amount due to be refunded to the taxpayer pur- 
suant to the provisions of Subsection K of Section 7-1-26 NMSA 1978, the department may refund 
that excess amount to the taxpayer without requiring the taxpayer to file a refund claim. 

G. Records of refunds and credits made in excess of ten thousand dollars ($10,000) shall be 
available for inspection by the public. The department shall keep such records for a minimum of 
three years from the date of the refund or, credit. 

H. In response to a timely refund claim pursuant to Section 7-1-26 NMSA 1978 and notwith- 
standing any other provision of the Tax Administration Act, the secretary or the secretary's del- 
egate may refund or credit a portion of an assessment of tax paid, including applicable penalties 
and interest representing the amount of tax previously paid by another person on behalf of the 
taxpayer.on the same, transaction; provided that the requirements of equitable recoupment are 
met. For purposes of this subsection, the refund claim may be filed by the taxpayer to whom the as- 
sessment was issued or by another person who claims to have previously paid the tax on behalf of 
the taxpayer. Prior to granting the refund or credit, the secretary may require a waiver of all rights 
to claim a refund or credit of the tax previously paid by another person paying a ‘tax on behalf of 
the taxpayer. 

I, If, as a result of an audit by the department, or a managed audit, a person is rieeertaiaee to 
owe gross receipts tax on receipts from the sale of property or services, the department may credit 
against the amount owed an amount: of compensating tax paid by the purchaser if the person 
can demonstrate that the purchaser timely paid the compensating tax on the same property or 
services. The credit provided by this subsection shall not be denied solely because the purchaser 
cannot timely file for a refund of the compensating tax paid and, if the credit is to be granted, the 
department shall require, for the purpose of granting the credit, that the purchaser give up any 
right to claim a refund of that tax. 


History: 1953 Comp., § 72-13-48, enacted by Laws Applicability. — Laws 2021, ch, 83, § 6 provided that 


1965, ch, 248, § 31; 1966, ch. 30, § 7; 1970, ch. 17, § 1; the provisions of Laws 2021, ch. 83, §§ 1 and 4 apply to 
1975, ‘ch. 116, § 3; 1977, ch. 297, § 2; 1979, ch. 144, § 27; federal adjustments with a final determination’ date oc- 
1982, ch. 18, § 12; 1989, ch. 325, § 9; 1992, ch, 55, § 12; curring on and after January 1, 2021, : 
2001, ch. 16, § 6; 2002, ch. 11, § 1; 2008, ch. 398, § 11; The 2020 amendment allowed offsetting of certain er- 
2008, ch. 489, § 4; 2006, ch. 38, § 1; 2013, ch. 27, § 10; roneously paid compensating taxes against gross receints 
2017, ch. 63, § 27; 2020, ch. 80, § 2; 2021, ch. 83, § 4. tax due; and added Subsection TI. 

Cross references. — For managed audits, see 7-1-11.1 The 2017 amendment, effective June 16,2017, in Sub- 
NMSA 1978. section A, after "the amount of the", deleted "ereditor" and 

For compromises of taxes and closing agreements, see added "credit": and in Subsection F, after "Subsection", 
7-1-20 NMSA ‘1978. changed "I" to "K", 

For interest on overpayments, see 7-1-68 NMSA 1978. The 2013 Smeelnenas effective July 1, 2013, spiesoheall 

The 2021 amendment, effective June 18, 2021, autho- the maximum amount of a refund or a credit that requires 
rized the secretary of taxation and revenue to authorize attorney general approval; provided for abatement of tax 
payment of a credit, rebate or refund pursuant to a clos- that was paid by a person on behalf of the taxpayer; in 
ing agreement in a pending court case, where a person Subsection A, in the first sentence, after "claim for refund", 
is claiming a credit, rebate or refund, prior to the court added "credit or rebate", after "in the amount of", added 
issuing a’ final order; in Subsection B, after "rebate or", "the creditor or rebate claimed or refund", and in the sec- 
deleted "made an overpayment of" and added "a refund ond sentence, after "A", added "payment of a credit rebate 
of overpaid", and after "thereof"; added the remainder of claimed or a", after "erroneously paid amounting to", de- 
the subsection. leted "more than ten thousand dollars ($10,000) may" and 
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added "twenty thousand dollars ($20,000) or more shall"; 
deleted former Paragraph (2) of Subsection A, which re- 
quired attorney general approval of abatements under 
the General Income and Franchise Tax Act of amounts of 
twenty thousand dollars or more; in Subsection B, after 

"adjudging that a person has" added "properly claimed a 
credit or rebate or"; in Subsection ©, in the first sentence, 
after "any amount of", added ' 'eredit or rebate to be paid 
or" and after "due to receive the", added "credit, rebate 
payment or", and in the second sentence, after "notice to 
the taxpayer that the", added "credit, rebate payment or" 
and after "liability is credited with the", added "credit, re- 
bate or"; and added Subsection H. 

The 2006 amendment, effective July 1, 2006, provided 
in Subsection C that the ‘Secretary shall give notice to a 
taxpayer that a refund will be made and that the taxpayer 
is entitled to interest and provides in Subsection G that 
records of refunds and credits in excess of $10,000 shall be 
available for public inspection. 

The 2003 amendment, effective July 1, 2003, added 
Subsection.E and F and redesignated Subsection E as G, 

The 2002 amendment, effective July 1, 2002, substi- 
tuted "ten thousand dollars ($10,000)" for "five thousand 
dollars ($5,000)" in Subsections A and E. 


The 2001 amendment, effective July 1, 2001, updated 


the internal reference in Paragraph A(1); added Subsection 
D and redesignated the remaining subsection accordingly. 

The 1992 amendment, effective July 1, 1992, in Sub- 
section A, substituted "Any refund" for "Refunds" and de- 
leted "during any one calendar year" following."($5,000)" 
in the second sentence, inserted the colon and Paragraph 
(1) designation, and added Paragraph (2); and substituted 
"five thousand dollars ($5,000)" for "one thousand dollars 
($1,000)" in the first sentence of Subsection D. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A, in the first sentence, substituted "secretary or the 
secretary's delegate" for "director or his delegate" in two 
places, deleted "with the written approval of the attorney 
general" preceding "authorize the refund", in the second 


sentence, deleted "Notwithstanding the above" from ‘the’: 


beginning, substituted "more than five thousand dollars" 
for "less than five thousand dollars", "only with the prior 
approval" for "without the prior approval" and “through 
7-13-15 NMSA‘ 1978" for "through 7-13-16 NMSA 1978" 
and inserted the language beginning with "except that" 
and ending with "Oil and Gas Production Equipment Ad 


ADMINISTRATION 


7-1-29.1 


Valorem Tax Act'';.in Subsections B and C, substituted "the 
secretary" for "the director or his delegate"; in Subsection D, 
substituted "department" for "division" in the second sen- 
tence; and made minor stylistic changes. 


ANNOTATIONS 


Secretary decides actions on refund claims. — 
Secretary of the taxation and revenue department has 
discretion to act or refuse to act on refund claims under 
Sections. 7-1-26A and 7-1-29A NMSA 1978. Unisys Corp. 
v. N.M. Taxation & Revenue Dep't, 1994-NMCA-059, 117 
N.M. 609, 874 P.2d 1273. 

Director (secretary) was within his discretion in 
applying amount wrongfully paid to the amount he 
determined to be owing. G.M. Shupe, Inc. v. Bureau of Rev- 
enue, 1976-NMCA-040, 89 N.M. 265, 550 P.2d 277, cert. 
denied, 89 N.M. 321, 551 P.2d 1368. 

No offset of overpayment against prior liability. 
— No statute expressly authorizes the taxation and rev- 
enue department to apply overpayments of taxes for one 
reporting period as offsets against underpayments for 
another prior, reporting period. In fact, the legislature 
has granted the department only. the specific author- 


- ity to credit refunds or overpayments of gas. production 
‘taxes against future tax payments. The department com- 


plied with this provision by allowing taxpayer to net out 
its overpayment against current tax liabilities on the es- 
timated tax term form when taxpayer filed its amended 
form reporting an overpayment of taxes for a prior report- 
ing period..Amoco Prod, Co. v. N.M. Taxation & Revenue 
Dep't, 1994-NMCA-086, 118 N.M, 72, 878 P.2d 1021. 

Calculating interest on underpayment. — Interest 
on underpayment of taxes is calculated without regard to 
receipt by the taxation and revenue department of any 
overpayment of taxes, The department, once,a claim for 
refund is made, is authorized only to allow a taxpayer 
claiming a refund for overpayment of gas production taxes 
to credit the refund against.current or future tax liabili- 
ties. Amoco Prod. Co, v. N.M. Taxation & Revenue Dep't, 
1994-NMCA-086, 118 N.M. 72, 878 P.2d 1021. 

Am. Jur.'2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d. State and Local Taxation §§ 549 to 552; 72. Am. Jur. 
2d State and Local Taxation $§ 846, 1064 to 1076. 

85 C.J.S. Taxation §§ 910 et seq., 1777 and 1778. 


7-1-29. 1. “Awarding 0 of costs and fees. 


A. .Inan administrative proceeding or.court proceeding brought e or against, a taxpayer and 
conducted in connection with the determination, collection or refund of a tax or the interest or pen- 
alty for a tax governed by the.Tax Administration Act, the taxpayer shall be awarded a judgment 
or a settlement for reasonable administrative costs and reasonable litigation costs and attorney 
fees incurred in connection with the Process te if the Supe is the prevailing party. 

B.. As used in this section: 

(1) ‘"administrative proceeding" means any progaddee or other Boting before the depart- 
ment or the administrative hearings office; 
(2). "court proceeding" means. any.civil action brought in state district court; 
(3) "reasonable administrative costs” means: 
(a) any administrative fees, or similar charges imposed by the department or the ad- 
ministrative hearings office; and 
(b) actual charges for: 1) filing fees, canes reporter foes, service of process fees and 
similar expenses; 2) the services of expert witnesses; 3) any study, analysis, report, test or project 
reasonably necessary for the preparation of the party's case; and 4) fees and costs paid or in- 
curred for the services in conriection with the proceeding of attorneys, certified public accountants, 
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employees of a New Mexico licensed certified public accounting firm or enrolled agents who are 
authorized to practice in the context of an administrative proceeding; and 

(4) "reasonable litigation costs and attorney fees" means: 

(a) reasonable court costs; and 

(b) actual charges for: 1) filing fees, court reporter fees, service of process fees and 
similar expenses; 2) the services of expert witnesses; 3) any study, analysis, report, test or project 
reasonably necessary for the preparation of the party's case; and 4) fees and costs paid or incurred © 
for the services of attorneys in connection with the proceeding. 

C. For purposes of this section: 
(1) the taxpayer is the prevailing party if the taxpayer has: 

(a) substantially prevailed with respect to the amount in controversy; or 

(b) ‘ substantially prevailed with respect to most of the issues involved in the case or 
the most significant issue or set of issues involved in the case; 

(2) the taxpayer is not the prevailing party if the administrative hearings office finds that 
the position of the department in the proceeding was based upon a reasonable application of the 
law to the facts of the case. For purposes of this paragraph, the position of the department shall be 
presumed not to be based upon a reasonable application of the law to the facts of the case if: 

(a) the department did not follow applicable published guidance in the proceeding; or 
(b) the assessment. giving rise to the proceeding is not supported by substantial evi- 
dence determined at the time of the issuance of the assessment; 

(3) as used in Subparagraph (a) of Paragraph (2) of this subsection, "applicable Lege 
guidance" means: 

(a) department or administrative hearings office regulations, information releases, 
instructions, notices, technical advice memoranda and announcements; and’: 
(b) private letter rulings and letters issued by the department to the taxpayer; and 

(4) the determination of whether the taxpayer is the prevailing party and the amount of 
reasonable litigation costs or reasonable administrative costs shall be made by agreement of the 
parties or: 
(a) in the case of an administrative proceeding, by the hearing officer; or 
(b) in the case of a court proceeding, by-the court. 

D. An order granting or denying in whole or in part an award for: 

(1) reasonable litigation costs and attorney fees pursuant to Subsection A of this section 
in a court proceeding may be incorporated as a part of the court's decision or judgment and are 
subject to appeal in the same manner as the decision or judgment; and 

(2) reasonable administrative costs pursuant to Subsection A of this section in an administra- 
tive proceeding are reviewable in the same manner as a decision of the administrative hearings office. 

E. An agreement for or award of reasonable administrative costs or reasonable litigation costs 
in any administrative proceeding or court proceeding pursuant to Subsection A of this section 
shall not exceed the lesser of twénty percent of the amount of Le settlement or judgment or 
seventy-five thousand dollars ($75,000). 

F. The department shall annually report to the lezidlative ree committee and the revenue 
stabilization and tax policy committee on the costs it incurs pursuant to this section. 


History: 1978 Comp., § 7-1-29.1, enacted by Laws "with the department or the administrative hearing of- 
2003, ch. 398, § 12; 2015, ch. 73, § 18; 2019, ch. 157, § 5. fice or reasonable litigation costs incurred in connection 

The 2019 amendment, effective June 14, 2019, added with a court proceeding"; in Subsection B, in Paragraph 
additional costs and fees that a taxpayer may be awarded B(3), in Subparagraph B(3)(b), after "with the proceeding 
if the taxpayer is the prevailing party in a tax dispute, of attorneys", deleted "or of certified public accountants" 
increased the limit on the amount of administrative costs and added ", certified public accountants, employees of 
or litigation costs that may be awarded, and required the a New Mexico licensed certified public accounting firm 
taxation and revenue department to make annual reports ‘or enrolled agents", and in Paragraph B(4), after "“litiga- 
to the legislative finance committee and the revenue sta- tion costs", added "and attorney fees"; in Subsection C, in 
bilization and tax policy committee on the costs it incurs -Paragraph C(2), after "prevailing party if", deleted "prior 
pursuant to this section; in Subsection A, after "against to July 1, 2015, the department, establishes or, on or after 
a taxpayer", deleted "on or after July 1, 2003" and added July 1, 2015", after the next occurrence of "the", deleted 
"and conducted", after "reasonable administrative costs", "hearing officer" and added "administrative hearings of- 
added "and reasonable litigation costs and attorney fees", fice", in Paragraph C(4), in Subparagraph C(4)(a), after 
and after "in connection with the proceedings", deleted "in the case", deleted "where the final determination with 
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respect to the tax, interest or penalty is made in" and ANNOTATIONS 

added "of", in Subparagraph C(4)(b), after "in the case", fi ; 

deleted "where the final determination ‘is made by the" Prevailing taxpayer entitled to an award of fees 
and added “of a", and after "court', added "proceeding, and costs. — Ifa taxpayer is the prevailing party in any 
by" in Subsection D, added paragraph designations "(1)" administrative proceeding brought by or against a tax- 
and "(2)", in Paragraph D(1), after "reasonable litigation payer, the taxpayer is entitled to an award of reasonable 


administrative costs. Helmerich Payne Int'l Drilling Co. v, 
N.M. Taxation & Revenue Dep't, 2019-NMCA-054. 
Abatement of tax assessment does not deprive 
the administrative hearings office of jurisdiction, — 
and added “in an administrative proceeding are", and Where the New Mexico taxation and revenue department 
after "manner as a decision of", deleted "hearing officer" (department) audited and assessed nearly $500,000 in tax, 
and added "the administrative hearings office"; in Subsec- penalty and interest against taxpayer, and where the de- 
tion E, after "settlement or judgment or", deleted "fifty partment, after taxpayer filed a formal protest which in- 
thousand dollars ($50,000). A taxpayer awarded admin- cluded a request for an award of fees and costs, abated the 
istrative litigation costs pursuant to this section may not entire assessment without explanation, the department did 
receive an award of attorney fees pursuant to Subsection not deprive the administrative hearings office (AHO) of ju- 


costs", added "and attorney fees", and after "decision or 
judgment", deleted "A decision or order granting or deny- 
ing in whole or in part an award for", in Paragraph D(2), 
after "this section", deleted "by a hearing officer shall be" 


D of Section 7-1-25 NMSA 1978" and added "seventy-five risdiction by abating the assessment, and the AHO's asser- 
thousand dollars ($75,000)."; and added new Subsection F. tion of jurisdiction to resolve the prevailing-party issue was 
The 2015 amendment, effective July 1, 2015, amended proper, Helmerich Payne Int'l Drilling Co. v. N.M, Taxation 


& Revenue Dep't, 2019-NMCA-054. 
Prevailing party. — Where the New Mexico taxa- 
tion and revenue department (department) audited and 


the Tax Administration Act to include the administrative 
hearings office in provisions related to awarding admin- 
istrative costs and fees; in Subsection A, after "proceeding 


with the department", added "or the administrative hear- assessed nearly $500,000 in tax, penalty and interest 
ings office"; in Subsection B, Paragraph (1), after "depart- against taxpayer, and where the department, after tax- 
ment", added "or the administrative hearings office"; in payer filed a formal protest which included a request for 
Subsection B, Paragraph (3)(a), after "department’, added an award of fees and costs, abated the entire assessment 
"or the administrative hearings office"; in Subsection B, without explanation, the administrative hearings. office 
Paragraph (3)(b), after "authorized to practice", deleted "he. ¥ did not abuse its discretion in designating taxpayer the 


prevailing party, thereby entitling taxpayer to an award of 


fore the department" and added "in the context of an ad- ; , 
costs and fees, where taxpayer prevailed as to the entire 


ministrative proceeding"; in Subsection C, Paragraph (1) : 
(a), after "amount", added "in"; in Subsection C, Paragraph amount in controversy when the assessment was abated 
(2), after "prevailing party if," added "prior to July 1, 2015", and where the department failed to respond to taxpayer's 
after "establishes", added "or, on or after duly 1, 2015, the motion for summary judgment, failed to respond to tax- 
hearing officer finds"; in Subsection C, Paragraph (3)(a), af- payer's renewed request for an award after the abatement, 
ter "department", added "or administrative hearings office"; failed to file a written argument on the prevailing-party 


in Subsection C, Paragraph (4)(a), after "proceeding, by the", issue, and failed to present testimony or evidence at the 
deleted "department": and in Subsection D, after "this sec- prevailing-party hearing. Helmerich Payne Int'l Drilling 
tion by", deleted "the department" and added "a tol , and after Co, v. N.M, Taxation & Revenue Dep tis 2019-NMCA-054. 


"decision of", deleted "the department" and added ety 


7-1-29.2. Credit claims. 


Any taxpayer who requests approval of a statutory tax credit is deemed to have received such ap- 
proval if the request has not been granted or denied within one hundred eighty days of the date it was 
filed. Nothing in this section shall be construed to prevent the department from auditing taxes paid or 
from assessing taxes owed, including any tax'resulting from tax credits found not to be valid. 


History: Laws 2003, ch. 398, § 10. Effective dates. — Laws 2008, ch. 398, § 16 made 
Laws 2003, ch. 398, § 10 effective on July 1, 2003. 


7-1-30. Collection of penalties and interest. 


Any amount of civil penalty and interest may be collected in the same manner as, and concur- 
rently with, the amount of tax to which it spb cy without assessment or separate proceedings of 
any kind. 


History: 1953 Comp., § 72- 18- 44, énfnctBa by caer Retroactive effect of statutes relating to interest on or 


1965, ch, 248, § 32. penalties in respect of delinquent taxes, 77 A.L.R. 1034. 
Cross references. — For interest on deficiencies, see Liability to penalty imposed for failure to pay tax of one 
7-1-67 NMSA 1978. who in good faith contested its validity, 96 A.L.R. 925, 147 
For penalties generally, see 7-1-69 to 7-1-71 NMSA 1978. A.L:R. 142. 
. Penalty for nonpayment of taxes when due as affected 
ANNOTATIONS by lack of notice to taxpayer, 102 A.L.R. 405. 
Jur. 2d State and Local Taxation §§ 856 to 865, 1068, 1069. ys eeeae tha liability. for penalties and interest, 137 
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Time of mailing or time of receipt as determinative of 
liability for penalty or additional amount for failure to pay 
tax or license fee ‘within prescribed time, 158 A.L.R. 370. 

Debts arising from tax penalties as exceptions to 
bankruptcy discharge under § 523(a)(7)(A) and (B) of 


Bankruptcy Code of 1978 (11 U.S.C.A. eta ye and 
(B)), 157 A.L.R. Fed. 313. 
85 C.J.S, Taxation §§ 1579 et seq. 


7-1-31. Seizure of property by levy for collection of taxes. 6 


A. The secretary or secretary's delegate may proceed to collect tax from a delinquent taxpayer 
by levy upon all property or rights to property of the delinquent taxpayer and convert the ee Se 
or rights to property to money by appropriate means. 

. B. -A levy is made by taking possession of property pursuant to authority contained in a war- 
pod of levy or by the service, by the secretary or secretary's delegate or any sheriff or certified 
law enforcement employee of the department of public safety, of the warrant upon the taxpayer or 
other person in possession of property or rights to property of the taxpayer, upon the taxpayer's 
employer or upon any person or depositary owing or who will owe money to or holding funds of the 
taxpayer, ordering the taxpayer or other person to reveal the extent thereof and surrender it to the 
secretary or secretary's delegate forthwith or agree to surrender it or the proceeds therefrom in 
the future, but in any case on the terms and conditions stated in the warrant. 

C.. Upon agreement between the department and a financial institution, the department may 
serve a warrant of levy on the financial institution in electronic format pursuant to the Electronic 
Authentication of Documents Act [14-15-1 through 14-15-6 NMSA 1978] 7 the Uniform a 


tronic Transactions Act KOR aB ber 14, Article 16 NMSA 1978]. 


History: 1958 Comp., § 72-18-45, enacted by Laws 
1965, ch. 248, § 33; 1979, ch. 144, § 28; 1993, ch. 242, 
§ 1; 2015, ch. 15, § 1. 

The 2015 amendment, effective July 1, 2015, pro- 
vided the department of taxation and revenue with the 
authority to collect delinquent property taxes by serving 
a warrant of levy on a financial institution in electronic 
format and expanded the authority to collect delinquent 
property taxes by allowing any certified law enforcement 
employee of the department of public safety to serve war- 
rants of levy; in Subsection A, after "property of", deleted 
"such person and the conversion thereof" and added "the 
delinquent taxpayer and convert the property or rights to 
property"; in Subsection B, after "sheriff', added "or certi- 


fied law enforcement employee of the department of public. ’ 


safety", and after "ordering", deleted "him" and added "the 
taxpayer or other person"; and added Subsection C, 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "secretary or secretary's delegate" for "director or 
his delegate" in Subsection A and in two places in Subsec- 
tion.B, and inserted "upon the taxpayer's employer” near 
the middle of Subsection B. 


ANNOTATIONS 


Trustee was obligated by notice of levy to pay 
over to taxing authority the amount of fees owed, — 
Where a debtor filed a Chapter 13 bankruptcy petition, 
and where, after the bankruptcy court confirmed the debt- 
or's Chapter 13 plan, debtor's attorney filed a fee appli- 
cation which was approved by the bankruptcy court, and 
where the Chapter 13 trustee, prior to paying the attor- 
ney fee, was served with a warrant of levy from the state 
of New Mexico taxation and revenue division (TRD), the 
bankruptcy court directed the trustee to pay the TRD, be- 
cause it was the intention of the New Mexico legislature 
to give the TRD the power to levy on debts owed by third 
parties to delinquent taxpayers. In re Gonzales, 587 B.R. 
363 (Bankr, D. N.M. 2018). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur, 2d State and Local Taxation §§ 866 to 880. 

Enforceability, against undivided tract, of tax or special 
assessment levied against part of it at one rate and part 
at another, 112 A.L.R. 73. 

85 C.J.S. Taxation §§ 1032 et seq. 


7-1-32. Contents of warrant of levy. 


A warrant of levy shall: ' 

A... bear on its face a statement of the authority for ‘e's service agit suealign ren eee with 
its terms, shall be attested by the secretary by electronic signature, if necessary, unless the! war- 
rant is served in electronic format upon a financial institution pursuant to the Electronic Au- 
thentication of Documents Act [14-15-1 through 14-15-6 NMSA 1978] and the Uniform Electronic 
Transactions Act [Chapter 14, Article 16 NMSA 1978] and shall bear the seal of the department; 

B. identify the taxpayer whose liability for taxes is sought to be enforced, the amount thereof 
and the date or approximate date on which the tax became/due; 

C. order the person on whom it is served to reveal the amount.of property or rights to prop- 
erty in the person's possession that belong to the taxpayer and the extent of the person's interest 
therein and to reveal the amount and kind of property or rights to.property of the taxpayer that 
are, to the best of the person's knowledge, in the possession of others; 
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D.. order the person on whom it is served to surrender the property forthwith but may allow 
the person to agree in writing to surrender’the property or the proceeds therefrom on a certain 
date in the future when the taxpayer's right to it would otherwise mature; 

E. order the employer of the taxpayer to surrender wages or salary of the taxpayer in excess of 
the amount exempt under Section 7-1-36 NMSA 1978 owed by the employer to the taxpayer at.the 
time of service of the levy and that may become owed by the employer to the taxpayer subsequent 
to the service of the levy until the full amount of the liability stated on the levy is satisfied or until 
notified by the secretary or the secretary's delegate; 

F. state on its face the penalties for willful failure by any specter upon’ sphow it is served to 
comply with its terms; and 

G. state that the state of New Mexico claims a lien for the entire sohbtond of tex asserted to be 
due, including applicable interest and penalties. 


History: 1953 Comp., § 72-13-46, enacted by Laws 
1965, ch. 248, § 34; 1979, ch. 144, § 29; 1986, ch. 20, 
§ 19; 1993, ch. 242, § 2; 2015, ch. 15, § 2. 

The 2015 amendment, effective July 1, 2015, provided 
for warrants of levy to be signed electronically except for 
those warrants of levy served in electronic format upon a 
financial institution pursuant to the Electronic Authen- 
tication of Documents Act and the Uniform Electronic 
Transactions Act; in Subsection A, after "secretary", added 
"by electronic signature, if necessary, unless the warrant is 
served in electronic formation upon a financial institution 
pursuant to the Electronic Authentication of Documents 
Act and the Uniform Electronic Transactions Act"; in 
Subsection C, deleted "his" and "his own" and added "the 
person's" in three places; in Subsection D, after "allow", 
deleted "him" and added "the person"; and in Subsection 


E, after "levy and", deleted "which" and added "that", and 
after "become", deleted "owing" and added "owed". 

The 1998 amendment, effective July 1, 1993, added 
current Subsection E and redesignated former Subsec- 
tions E and F as Subsections F and G. 


ANNOTATIONS - 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 866, 868. 

Use of abbreviations in description of land in tax pro- 
ceedings, 1 A,L.R, 1228. 

Sufficiency of description of property on tax rolls or in 
tax proceedings, by reference to map, plat or survey, 137 
A.L.R, 184, 

85 C.J.S, Taxation §§ 1037 to 1048. 


7-1-33. Successive seizures. 


Whenever any property or right to property upon which levy has been made by virtue of Section 7- 
1-31 NMSA 1978 is not sufficient to satisfy the claim for which levy is made, the secretary or secre- 
tary's delegate may thereafter, and as often as may be necessary, proceed to levy in like manner.upon 
any other property or rights to property subject to levy of the person against whom the claim exists, 
until the amount due from him is fully paid. Successive levies are not necessary in the case of a levy 


served on an employer of the taxpayer with respect to wages or salary of the taxpayer. 


History: 1953 Comp., § 72-13-47, enacted by Laws 
1965, ch. 248, § 35; 1979, ch. 144, § 30; 1993, ch. 242, 
§ 3. 

The 1998 amendment, effective July 1, 1993, substi- 
tuted "secretary or secretary's delegate" for "director or 
his delegate" in the first sentence and added the second 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Power 
to make -additional tax levy necessitated by failure of 
some property owners to pay their proportion of original 
levy, 79 A.L.R. 1157, 

85 C.J.S. Taxation §§ 688, 694, 1037, 1041 et seq. 


sentence. 


7-1-34. Surrender of property subject to levy; penalty. — 


A. Any person in possession of or obligated with respect to property or rights to property sub- 
ject to levy upon which a levy has been made shall surrender the property or rights, or discharge 
such obligation, to the secretary or the secretary's delegate, except that part of the property or 
right as is, at the time of such demand, the subject of a bona fide attachment, execution, levy or 
other similar process, unless the person is entitled to and does redeem it according to the provi- 
sions of Section 7-1-47 NMSA 1978. 

B. Upon demand of the secretary or the secretary's delegate, any employer owing a taxpayer 
wages or salary subject to levy upon which a levy has been made shall surrender to the secretary 
or the secretary's delegate each subsequent pay period that portion of the taxpayer's wages or 
salary not exempted under Section 7-1-86 NMSA 1978 and not subject to a prior bona fide attach- 
ment, execution, levy, garnishment or similar process, until the amount of the levy is satisfied in 
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full or until notified by the secretary or the secretary's delegate. The secretary or secretary's del- 
egate shall notify the employer promptly when the levy has been satisfied. 

C. Any person who wrongfully fails or refuses to surrender or redeem, as required by this aertieah 
any property or rights to property levied upon, upon demand by the secretary or the secretary's del- 
egate, is liable for a civil penalty in an amount equal to the lesser of the value of the property or rights 
not so surrendered or the amount of the taxes for the collection of which such levy has been made. 

D. Notwithstanding any other provision of law, the surrender by a person in possession of or obli- 
gated with respect to property, rights to property or proceeds from the sale or other disposition of prop- 
erty subject to levy upon which a levy has been made by the secretary or the secretary's delegate of such 
property or rights to property, discharges such obligation to the department. A surrender by a person 
shall be a defense against. the assertion of any obligation or liability to the delinquent taxpayer or any 
other person with respect to such property or rights to property arising from a surrender or payment. 

E. The term "person", as used in this section, includes an officer or employee of a corporation or 
a member or employee of a partnership, who, as such officer, employee or member, is under a duty 
to surrender the property or rights to property or to discharge the obligation, 


History: 1953 Comp., § 72-13-48, enacted by Laws "or the amount" for "but not exceeding the amount" and 
1965, ch. 248, § 36; 1979, ch. 144, § 31; 1986, ch. 20, deleted "together with costs and interests on such sum at 
§ 20; 1993, ch. 242, § 4. the rate specified in Section 7-1-67 NMSA 1978 from the 

The 1993 amendment, effective July 1, 1993, deleted date of such levy" at the end, in Subsection C; and deleted 
"upon demand of the secretary or the secretary's dele- "Subsections A and B of" preceding "this section" in Sub+ 
gate" preceding "surrender the property" in Subsection A; section H, 
added current Subsections B and D; redesignated former 
Subsections B and C as Subsections C and E; substituted ANNOTATIONS 
"is liable for a civil penalty in an amount equal to the Am) Jur 2€;¢AULiR? and Qu, Siireferences!"= 186 
lesser of" for "shall be liable in his own person and estate CU SiTaxation 88 1033 to 1040. 


to the state of New Mexico in a sum equal to", substituted 


7-1-35. Stay of levy. 


Levy shall not be made on the property or rights to property of any taxpayer who furnishes secu- 
rity in accordance with the provisions of Section 7-1-54 NMSA 1978. A levy made under authority 
of Section 7-1-31 NMSA 1978 shall be released as otherwise provided in the Tax Administration 
Act upon compliance by a taxpayer with the pertinent provisions of Section 7-1-54 NMSA 1978. 


History: 1953 Comp., § 72-13-49, enacted salts Laws 
1965, ch. 248, § 37; 1969, ch. 9, § 1. 


7-1-36. Property exempt from levy. 


A. There shall be exempt from levy the money or property of a delinquent taxpayer in a total 
amount or value not in excess of one thousand dollars ($1,000). 

B. In addition to the property exempt under Subsection A of this section, there shall also be 
exempt from levy on an employer of the taxpayer the greater of the following portions of the tax- 
payer's disposable earnings: . 

(1) seventy-five percent of the taxpayer's disposable earnings for any pay period; or 

(2) an amount.each week equal to forty times the minimum wage rate pursuant to Subsec- 
tion A of Section 50-4-22 NMSA 1978. The superintendent of regulation and licensing shall,pro- 
vide a table giving equivalent exemptions for pay periods of other than one week. ' 

C,..As used in this section, "disposable earnings" means that part of a taxpayer's wages or sal- 
ary remaining after deducting the amounts that are required, by law to be withheld. 


History: 1953 Comp., § 72-18-50, enacted by Laws forty times the federal minimum wage as under the for- 

1965, ch. 248, § 38; 1993, ch. 242, § 5; 2021, ch. 65, § 4. mer provision, and removed the definition of "federal min- 

The 2021 amendment, effective July 1, 2021, prohib- imum hourly wage", as used in this section; in Subsection 

ited the taxation and revenue department from garnish- B, Paragraph B(2), after "forty times the", deleted "fed- 

ing a delinquent taxpayer's wages. when such wages are eral", after "minimum", deleted "hourly", and after "wage 

under forty times the state minimunr wage rather than rate", added "pursuant to Subsection A of Section 50-4-22 
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NMSA 1978"; and in Subsection C, deleted former para- 
graph designation "(1)" and former Paragraph C(2). 

The 1993 amendment, effective July 1, 1993, desig- 
nated the formerly undesignated provision as Subsection 
A and added Subsections B and C. i 


ADMINISTRATION 7-1-38 


of taxpayer's assets under this section. Regents of N.M. 
Coll, of Agric, & Mechanic Arts v, Academy of Aviation, 
Inc., 1971-NMSC-087, 83 N.M. 86, 488 P.2d 343. 

Am. Jur. 2d, A.L.R, and C.J.S. references. — 72 Am. 


‘Jur, 2d State and Local Taxation §§ 866, 869. 


Enforcement against tax-exempt property of tax on 
nonexempt property or on owner of tax-exempt property, 
159 A.L.R. 461. 

85 C.J.S. Taxation gg 1037, 1041 to 1043. 


ANNOTATIONS 


Creditor's assignee entitled to exemption. — De- 
fendant, as assignee for the benefit.of creditors of delin- 
quent corporate taxpayer, is entitled to $1,000 exemption 


git dd: Asgorsment asiliont* 


A. If any person liable for any tax neglects or refuses to pay the tax after assessment and de- 
mand for payment as provided in Section 7-1-17 NMSA 1978 or if any person liable for tax pursu- 
ant to Section. 7-1-63. NMSA 1978 neglects! or refuses to pay after demand has been made, unless 
~ and only so long as such a person is entitled to the protection afforded by a valid order of a United 
States court entered pursuant to Section 362 or 1301 of Title 11 of the United States Code, as 
amended or renumbered, the amount of the tax shall be a lien in favor of the state upon all prop- 
erty and rights to property of the person. 

B. The lien imposed by Subsection A of this section shall arise at the time both assessment and 
demand, as provided in Section 7-1-17 NMSA 1978, have been made or at the time demand has 
been made pursuant to Section 7-1-63 NMSA 1978 and shall continue until the liability for pay- 
ment of the amount demanded is satisfied or extinguished. 

C, As against any mortgagee, pledgee, purchaser, judgment Bees ee person claiming a lien 
under Sections 48-2-1 through 48-11-9 NMSA 1978, lienor for value or other encumbrancer for 
value, the lien imposed by Subsection A of this section shall not be considered to have arisen 
or have any effect whatever until notice of the lien has been filed as provided in Section 7-1-38 


NMSA 1978. 


History: 1953 Comp., § 72-13-51, enacted by Laws 
1965, ch. 248, § 39; 1979, ch. 144, § 32; 1982, ch. 18, 
§ 13; 19938, ch. 242, § 6. 

The 1993 amendment, effective July 1, 1993,.sub- 
stituted "person claiming a lien under Sections 48-2-1 
through 48-11-9 NMSA 1978, lienor for value" for "lienor" 
in Subsection C and made minor stylistic changes in Sub- 
section A. 


ANNOTATIONS 


‘Jeopardy assessments become liens on all prop- 


erty and rights to property of a person when that per- 
son neglects or refuses to pay the tax after it has been 
assessed. Regents of N.M. Coll. of Agric. & Mechanic Arts 
v. Academy of Aviation, Inc., 1971-NMSC-087, 83 N.M. 86, 
488 P.2d 343. 

The requirements of Section 7-1-38 NMSA 1978 
must be met in order to effectuate a lien under this sec- 
tion. In re What D'Ya Call It, Inc., 1986-NMSC-098, 105 
N.M. 164, 730 P.2d 467. 

Liens arising upon transfer of liquor license. 
— The tax liability referred to in Section 7-1-82 NMSA 
1978, governing transfer of a liquor license, may become 
a lien in favor of the state in the amount of taxes due if 
the procedures set forth in this section and Section 7-1-38 


NMSA 1978 are followed. In re What D'Ya Call It, Inc., 
1986-NMSC-098, 105 N.M. 164, 730 P.2d 467 (1986). . 

Wholesaler's lien. — A lien pursuant to former Sec- 
tion 60-6B-3E NMSA 1978, which gives a lien to whole- 
sale creditors of a liquor licensee, has a superpriority 
status over other lienholders, including the tax lien in 
favor of the state, unless the latter liens were perfected 
under Section 7-1-38 NMSA 1978 or under applicable 
general law prior to the date that the licensee incurred 
debts owed to wholesale creditors. In re What D'Ya Cail 
Tt, Inc., 1986-NMSC-098, 105 N.M. 164, 730 P.2d 467. 

Payment may be required prior to transfer of li- 
quor license. — The state may require payment of delin- 
quent taxes prior to transfer of a liquor license, pursuant 
to Section 7-1-82 NMSA 1978, where its liens under this 
section and Section 7-1-38 NMSA 1978 have been fore- 
closed. First Interstate Bank v. Taxation & Revenue Dep't, 
1989-NMCA-067, 108 N.M. 756, 779 P.2d 133, cert. denied, 
108 N.M. 771, 779 P.2d 549. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 891 to 897. 

Lien for tax imposed by one taxing unit as affected by 
lien or sale for tax imposed by another taxing unit of same 
state, 185 A.L.R. 1464. 

85:°C.J.S. Taxation §§ 804 to’ 842. 


7-1-38. Notice of lien. 


A notice of the lien provided for in Section 7-1-37 NMSA 1978 may be recorded in any county 
in the state in the tax lien index established by Sections 48-1-1 through 48-1-7 NMSA 1978 and 
a copy thereof shall be sent to the taxpayer affected. Any county clerk to whom the notices are 
presented shall record them as requested without charge. The notice of lien shall identify the 
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taxpayer whose liability for taxes is sought to be enforced and the date or approximate date ‘on 
which the tax became due and shall state that New Mexico claims a lien for the entire amount of 
tax asserted to be due, including applicable interest and penalties. Recording of the notice of lien 
shall be effective as to all property and rights to property of the taxpayer. 


History: 1953 Comp., § 72-18-52, enacted by Laws date that the licensee incurred debts owed to wholesale 
1965, ch. 248, § 40; 1979, ch. 144, § 33; 1996, ch. 15, § 6. creditors. In ‘re What D'Ya Call It, Inc., 1986-NMSC-098, 
The 1996 amendment, effective July 1, 1996, made 105 N.M. 164, '730 P.2d 467. 
stylistic changes in the second and third sentences, and Payment may be required prior to transfer of li- 
substituted "all property and rights to property of the tax- quor license, — The state may require payment of delin- 
payer" for "both real and tangible personal property" at quent taxes prior to transfer of a liquor license, pursuant 
the end of the section, to Section 7-1-82 NMSA 1978, where its liens under this 
section and Section 7-1-37 NMSA 1978 have been fore- 
ANNOTATIONS Ps closed. First Interstate Bank v. Taxation & Revenue Dep't, 


Requirements of this section must be met to effec- | 1989-NMCA-067, 108 N.M. 756, 779 P.2d 133, cert. denied, 


tuate a lien under Section 7-1-37 NMSA 1978.In re What . 108 N.M. 771, 779 P.2d'549. 


D'Ya Call It, Inc., 1986-NMSC-098, 105 N.M. 164,780 P.2d  ” ‘The object of the notice of tax lien is to give con- 
467. ) structive notice to mortgagees, pledgees, purchasers, 


i i .In re Hill, 166 Bankr, 444 
Liens arising. upon transfer of liquor neces and other potential creditors , 
— The tax liability referred to in Section 7-1-82 NMSA (Bankr. D.N.M, 1993). 


1978, governing transfer of a liquor license, may become Priority of tax lien. — Liquor wholesalers have a su- 
qilton indfavar@ithe atatein the amount of tenes due perpriority lien over all lien holders, with the exception of 


the procedures set forth in Section 7-1-37 NMSA 1978 the state taxation and revenue department, if the tax lien 

and this section are followed. In re What D'Ya Call It, Inc., is perfected pursuant to this section. The tax lien is effec- 

1986-NMSC-098, 105 N.M. 164, 730 P.2d 467. tive as of the date the notice is filed. In re D & M, Inc., 114 
Wholesaler's lien. — A lien pursuant to former Sec- Bankr. 274 (Bankr. D.N.M. 1990). 

tion 60-6B-3E NMSA 1978, which gives a lien to whole- Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am, 


Jur, 2d State and Local Taxation §§ 891 to 894. Lies 
Sufficiency of designation of taxpayer in recorded notice 
of federal tax lien, 3 A.L.R.3d 633. 
85 C.J.S. Taxation §§ 824 to 827, 


sale creditors of a liquor licensee, has a superpriority sta- 
tus over other lienholders, including the tax lien in favor 
of the state, unless the latter liens were perfected under 
this. section or under applicable general law prior to the 


7-1-39. Release or extinguishment of lien; limitation on actions to 
enforce lien. 


A. When any substantial part of the amount of tax due from a taxpayer is paid, the. depart- 
ment shall immediately file, in the same county in which a notice of lien was filed, and in the same 
records, a document-completely or partially releasing the lien. The county clerk to whom such a 
document is presented shall record it without charge. 

B. The department may file, in the same county as the notice of lien was filed, a document re- 
leasing or partially releasing any lien filed in accordance with Section 7-1-38 NMSA 1978 when 
the filing of the lien was premature or did not follow requirements of law or when release or 
partial release would facilitate collection of taxes due. The county clerk to whom the document. is 
presented shall record it without charge. 

C. In all cases when a notice of lien for taxes, penalties and interest has been filed under Sec- 
tion 7-1-38 NMSA 1978 and a period of ten years has passed from the date the lien was filed, as 
shown on the notice of lien, the taxes, penalties and interest for which the lien is claimed shall be 
conclusively presumed to have been paid and the lien is thereby extinguished. No action shall be 
brought to enforce any lien extinguished in accordance with this subsection. 


History: 1953 Comp., § 72-13-53, enacted by Laws ANNOTATIONS 
1965, ch. 248, § 41; 1972, ch. 73, § 1; 1979, ch, 144, § 34; 
1985, ch. 58, § 1; 1986, ch. 20, § 21; 1997, ch. 67, § 4: Am. Jur, 2d, A.L.R. and C.J.S. references. — 72. Am. 
2013, ch. 214, § 1. Jur. 2d State and Local Taxation §§ 895, 896. 
The 2013 amendment, effective June 14, 2013, re- Effect of receiver's failure to discharge tax liens, 39 
moved the notice requirement of the expiration of tax A.L.R. 1415. 7 3 ee 
liens; and in Subsection C, in the first sentence, after "pre- Constitutionality, construction and application of stat- 
sumed to have been paid", deleted "The county clerk shall ute permitting release of part of property subject to tax 
enter in his records a notice including the words ‘canceled liens or special assessments, 100 A.L,R. 418. 
by act of legislature". , Applicability of general statute of limitations to real es- 
The 1997 amendment, effective July 1, 1997, added tate tax lien foreclosure action, 59 A.L.R.2d 1144. 
Subsection B, redesignated former Subsection B as Sub- 85:C.J,S. Taxation §§ 831 to 833. 


section C, and made a minor stylistic change. 
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7-1-40 ADMINISTRATION 7-1-43 


7-1- 40. Foreclosure of lien. 


The liens provided for in the Tax Administration Act may be foreclosed or satisfied by seizure 
and sale of property or rights to property as provided in the Tax Administration Act, except the 


lien provided for in Section 7-1-47 NMSA 1978. 


History: 1953 Comp., § 72-18-54, enacted by Laws 
1965, ch. 248, § 42; 1979, ch. 144, § 35. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 896, 897, 904 to 915. 

Persons in possession of real property as affected by de- 
cree foreclosing tax lien, upon service by publication, or 
in a proceeding against unknown owners, 128 A.L.R. 114. 


7-1-41, Notice of seizure. 


Constitutionality, construction and application of stat- 
utes providing for impleading other taxing units in suit 
by taxing unit for foreclosure of tax lien and the sale of 
the property free from lien of taxes due to such impleaded 
units, 184 A.L.R. 1286, 

Constitutional validity of statute providing for in rem 
or summary foreclosure of delinquent tax liens on real 
property, 160 A.L.R. 1026. 

86 C.J.S. Taxation §§ 1133 to 1167. 


As soon as practicable after the levy, the secretary or the secretary's delegate shall notify the 
owner thereof of the amount and kind of property seized and of the total amount demanded in 


‘payment of tax. 


History: 1953 Comp., § 72-13-55, enacted by Laws 
1965, ch. 248, § 43; 1979, ch. 144, § 36;.2001, ch. 56, 
§ 5. 

The 2001 amendment, effective July - 2001, Pit 
tuted "secretary or the secretary's delegate" for "director 
or his delegate". 


7-1-42. Notice of sale. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 868, 916 to 930. 

Right of interested party receiving due notice of tax sale 
or of right to redeem to assert failure or insufficiency of 
notice to other interested party, 45 A.L.R.4th 447. 

84 C.J.S, Taxation §§ 359, 605; 85 C.J.S. Taxation § 773. 


As soon as practicable after the levy, the secretary or the secretary's delegate shall decide on 
a time and place for the sale of the property, shall make a diligent inquiry as to the identity and 
whereabouts of the owner of the property and persons having an interest therein and shall notify 
the owner and persons having an interest therein of the time and place for the sale. The fact that 
any person entitled thereto does not receive the notice provided for in this section does not affect 


the validity of the sale. 


History: 1953 Comp., § 72-13-56, enacted by Laws 
1965, ch. 248, § 44; 1979, ch, 144, § 37; 2001, ch. 56, § 6... 


Cross references. — For publication of notice gener- 
ally, see 14-11-1 to 14-11-13 NMSA 1978. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "secretary or the secretary's delegate" for "director 
or his delegate". 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur, 2d State and Local Taxation §§ 916 to 930. 

Effect of misnomer of landowner or delinquent taxpayer 
in notice, advertisement, etc., of tax foreclosure or sale, 43 
A.L,R.2d 967. 


Validity of notice of tax sale or of tax sale proceeding 
which fails. to state tax year or kind or type of taxes cov- 
ered by tax assessments, 43 A.L.R.2d 988. 

What is "public place" within requirements as to post- 
ing of notices, 90 A.L.R.2d 1210. 

Inclusion or exclusion of first and last days in comput- 
ing the time for performance of an act or event. which 
must take place a certain number of days before a known 
future date, 98 A.L.R.2d 1331, 

Right of interested party receiving due notice of tax sale 
or of right to redeem 'to assert failure or insufficiency of 
notice to other interested party, 45 A.L.R.4th 447. 


7-1-43. Sale of indivisible property. 


If any property of the taxpayer subject to levy is not divisible so as to enable the secretary or the 
secretary's delegate by sale of a part thereof to raise the whole amount of the tax and expenses, the 
whole of the taxpayer's interest in the property shall be sold but is always subject to redemption 
before sale according to the’provisions of Section 7-1-47 NMSA 1978:. 
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7-1:44 TAXATION’ 7-1-46 


History: 1953 Comp., § 72-13-57, enacted by Laws 
1965, ch. 248, § 45; 1979, ch. 144, § 38; 2001, ch. 56, § 7. 
The 2001 amendment, effective July 1, 2001, substi- 


Lump-sum assessment for taxes on public improvement 
against property owned by cotenants in undivided shares, 
80 A.L.R, 862. 

Interest of spouse in estate by entireties as subject to 


tuted "secretary or the ste Sp delegate" for "director 


or his delegate". satisfaction of his or her individual debt; 75 A:L.R.2d 


1172, 


ANNOTATIONS 85 C. IS. Taxation § 1186. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. OR i nat 
Jur. 2d State and Local Taxation § 938. : Oo 8 RET dp Ati ' 


7-1-44, Reuinemawts of sale. 


No.sale of imperishable property shall be held until after the a CH be a of isoed days. fol the 
date of the levy thereon, and no sale of imperishable property shall be held until after publication of 
notice thereof in a newspaper of general circulation in the county wherein the property was located 
when levied upon once each week for three successive weeks stating the time and place of the sale 
and describing the property to be sold. Perishable property may be’sold immediately after seizure 
without publication or notice of the sale. The department shall make special efforts to give notice of 
the sale to persons with a particular interest in special property and shall, apart from the require- 
ments stated above, advertise the sale in a manner appropriate to the kind of property to be sold. 


History: 1953 Comp., § 72-13-58, enacted by Laws 
1965, ch. 248, § 46; 1971, ch. 276, § 10; 1979, ch. 144, 
§ 39; 1986, ch. 20, § 22. 

Cross references, — For publication of notice gener- 
ally, see 14-11-1 to 14-11-18 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R: and C.J.S. references, — 72 Am. 
Jur. 2d State and Local Taxation §§ 908 to 910. 

Use of abbreviations in description of land in tax pro- 
ceedings, 1 A.L.R. 1228. 

Sufficiency of description of land in notice of tax sale, 
67 A.L.R. 890. 


Failure of advertisement in judicial proceeding for sale 
of land for delinquent taxes on foreclosure of tax lien, to 
describe lands affected, as contrary to due process of law 
or other constitutional objection, 107 A.L.R. 285. 

Sufficiency of description of property on tax rolls or in 
tax proceedings, by reference to map, plat or survey, 137 
A.L.R, 184, 

Effect of misnomer of landowner on delinquent tax- 
payer in notice, advertisement, etc., of tax foreclosure or 
sale, 43 A.L.R.2d 967. 

Validity of notice of tax sale or of tax sale proceeding 
which fails to state tax year or kind or type of taxes cov- 
ered by tax assessments, 438 A.L.R.2d 988. 

85 C.J.S, Taxation §§ 1108 to 1112, 1179 to 1182. 


7-1-45. Manner of sale or conversion to money. 


All property levied upon, not consisting of money, shall, be soldat public auction,at one o'clock 
in the afternoon on the steps or in front of the courthouse of the county in which:the.property was 
located when levied upon or may be consigned to an auctioneer for sale. Payment may be accepted 
only in full and immediately after the acceptance of a bid for; the property, Stocks, bonds, securi- 
ties and similar property may be negotiated or surrendered for money in accordance with uniform 


regulations issued by the secretary, poyyaiietending the above. 


History: 1953 Comp., § 72-13-59, enacted by Laws 
1965, ch. :248;'§ 47; 1979, ch. 144, § 40; 2001, ch. 56, § 8. 

Cross references. — For auctions generally, see 61- 
16-1 and 61-16-2 NMSA 1978. 

‘The 2001 amendment, effective July 1, 2001, substi- 
tuted "secretary" for "director" at the end of the section. 


ANNOTATIONS 


Validity of judicial, execution, tax or other public sale 
as affected by the particular point in courthouse or other 
place identified by notice, or designated by statute or by 
mortgage or trust deed, at which the sale was made, or by 
indefiniteness of notice as regards that point, 120 A.L.R. 
660. rl 
What constitutes,' ‘public sale," 4A,L.R, 2d 575, dl 


85 C.J.S. Taxation §§ 1178 to 1194. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 931 to 939. 


7-1-46. Minimum prices. 


Before the sale, the secretary or the secretary's. delegate shall determine a minimum price for 
which the property shall be sold, and if no person offers for the property at the sale the amount of 
the minimum price, the property shall not be sold, but.the sale shall be.readvertised and held ata 
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7-1-47 ADMINISTRATION 7-1-47 


later time. In determining the minimum price, the secretary or the secretary's delegate shall take 
into account and determine the expense of making the levy and sale. 


History: 1953 Comp., § 72-13-60, enacted by Laws Sale of property at tax sale for more or less than the 
1965, ch. 248, § 48; 1979, ch. 144, § 41; 2001, ch. 56, § 9. amount of taxes; penalties and costs.as affecting its valid- 
_ The 2001 amendment, effective July 1, 2001, substi- ity, 97 A.L.R. 842, 147 A.L.R. 1141. ; 
tuted "secretary or the secretary's delegate" for "director Constitutionality of statutes authorizing tax sale or re- 
or his delegate" in two places. gale for less than the amount of the taxes due, 155 A.L.R. 

17% 
ANNOTATIONS 85 C.J.S, Taxation §§ 1183 to 1186. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 933, 934. 


7-1-47. Redemption before sale. 


Any person whose property has been levied upon shall have the right to pay the amount due, to- 
gether with the expenses of the proceeding, or furnish acceptable security for the payment thereof 
according to the provisions of Section 7-1-54 NMSA 1978 to the department at any time prior to 
the sale thereof, and upon payment or furnishing of security, the secretary or the secretary's del- 
egate shall restore the property to that person, and all further proceedings in connection with the 
levy on the property shall cease from the time of the payment. Any person who has a sufficient 
interest in property or rights to property levied upon to entitle the person to redeem it from sale, 
according to the provisions of this section, who does pay the amount due and accomplishes the 
redemption shall have a lien against the property in the amount paid and may file a notice thereof 
in the records of any county in the state in which the property is located and may foreclose the lien 
as provided by law. | 


History: 1953 Comp., § 72-13-61, enacted by Laws to foreclose delinquent owner's right of redemption, or 
1965, ch. 248, § 49; 1979, ch. 144, § 42; 2001, ch. 56, of other proceeding to perfect tax purchaser's title, 145 
§ 10. A.L.R. 597. 

The 2001 amendment, effective July 1, 2001, substi- Constitutionality, construction and application of stat- 
tuted "to the department" for "to the director or his del- utes providing for partial or proportional redemption from 
egate" following "NMSA 1978"; and substituted "secretary tax sale of land, 145 A.L.R: 1328. — 
or the secretary's delegate" for "director or his delegate". Who entitled to rents and profits, or rental value, during 

; the redemption period following tax sale, 147 A.L.R. 1084. 
ANNOTATIONS Retroactive application, to previous sales, of statutes 

Am. Jur. 2d, A.L.R. and. C.J.S. references. — 72 Am. reducing period of redemption from tax sales, as uncon- 

Jur. 2d State an Tidcal Taxation 8§ 988 to 1030 stitutional impairment of contract obligations, 147 A.L.R. 
; ; 1123, 


Constitutionality of statute extending period for re- 
demption from judicial or tax sale, or sale upon mortgage 
foreclosure, 1 A.L.R. 148, 88 A.L.R. 229, 89 A.L.R. 966. 

Right after redemption from tax sale or forfeiture to more than one tract of land, 155 A.L.R. 1198. 


maintain action for trespass committed between sale or One in adverse possession as within class of persons en- 
e taltaca and eoictauch 33 ALR. 302. titled to redeem from tax sale, 164 A.L.R. 1285. 


isht of Shabilitve t e t What constitutes "execution" of tax deed beginning or 
Sie ig in Eko eee peer 9 segegm, from fax ending period for redemption from tax sale, 166 A.L.R. 
P t of t demption from tax sale by publi 853. ; 
Neat Se ear at HEL Ce Ae aGe. a Wo a ir Holder of tax certificate as affected by public official's 
Necessity and sufficiency of atatemant in notice of ap- waiver of, or failure to require, compliance with conditions 
plication for tax deed, or notice to redeem from tax sale, as of redemption, 21 A.L.R.2d 1273. they . 
regards time for redemption, 82 A.L.R. 502. Provisions of Soldiers' and Sailors Civil Relief Act re- 
Right and remedy of mortgagee who for the protection lating to taxation of property of military personnel, 32 
of his security pays taxes on, or redeems from tax sale of, A.L.R.2d 618. 
mortgaged property, 84 A.L.R. 1366, 123 A.L.R. 1248. Who may redeem, from a tax foreclosure:or sale, prop- 
Judgment as lien on judgment debtor's equity of re- erty to which title or record ownership is held by corpora- 
demption in land sold for taxes, 91 A.L.R. 647. tion, 54 A.L.R.2d 1172. 
Erroneous or incomplete information by public officials, Applicability of tax redemption statutes to separate 
or refusal to give information, as excusing taxpayer's fail- mineral estates, 56 A.L.R.2d 621, . 
ure to redeem within required time, 134 A.L.R. 1299, 21 Right of interested party receiving due notice of tax sale 
AL.R.2d 1273 or of right to redeem to assert failure or insufficiency of 
"Raf, : notice to other interested party, 45 A.L.R.4th 447. 
85 C.J.S. Taxation §§ 1242 et seq. 


Sufficiency of tax redemption notice which includes 
more than one tax assessment for which land was sold, or 


Refusal of tender, made under protest, of amount re- 
quired for redemption from tax sale, 142 A.L.R. 1198. 

Constitutionality of provision for service by publi- 
cation of notice of proceeding by purchaser at tax sale 
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7-1-48 TAXATION 7-1-49 


7-1-48. Documents of title. 


In case property is sold as above provided, the department, after payment for the property is re- 
ceived, shall prepare and deliver to the purchaser thereof a certificate of sale, in.the case of person- 
alty, or, in the case of realty, a deed, in a form:as the secretary ‘shall by’ regulation prescribe. Such 
documents of title shall recite the authority for the transaction, the date of the sale, the interest 1 in 
the property that is conveyed and the price paid therefor. | 


History: 1953 Comp., § 72-13-62, enacted by Laws Necessity and sufficiency of statement in notice of ap- 
1965, ch. 248, § 50; 1979, ch. 144, § 43; 2001, ch. 56, plication for tax deed, or notice to redeem from tax sale, as 
§ 11. regards time for redemption, 82.:A.L.R..520., 

The 2001 amendment, effective July 1, 2001, substi- Payment, tender or deposit of tax as condition of injunc- 
tuted "department" for "director or his delegate" and "sec- tion against issuance of tax deed upon ground that it had 
retary" for "director". become barred by lapse of time or that the property had 

been redeemed, 1384 A.L.R. 543. © 
ANNOTATIONS 85 C.J.S, Taxation 8§ 1354 et seq. 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 973 to 987. 


7-1-49. Legal effect of certificate of sale. 


In all cases of sale of property other than real property, the certificate of sale provided for i in See- 
tion 7-1-48 NMSA 1978 shall: 

A. be prima facie evidence of the right of the department to make the sale and conclusive evi- 
dence of the regularity of the proceedings in making the sale; 

B. transfer to the purchaser all right, title and interest of the delinquent taxpayer in ‘and to 
the property sold, subject to all outstanding prior interests and encumbrances of record and free 
of any subsequent encumbrance; 

C. if such property consists of stock certificates, be notice, when received, to any corporation, 
company or association of such transfer and be authority to such corporation, company or associa- 
tion to record the transfer on its books and records in the same manner as if the stocks certificates 
were transferred or assigned by the record owner; 

D. if the subject of sale is securities or other evidences of debt, be a good and valid receipt to 
the person holding the same, as against any person holding or claiming to hold possession of the 
securities or other evidences of debt; and 

EK. if such property consists of a motor vehicle as represented by its title, be notice, when re- 
ceived, to any public official charged with the registration of title to motor vehicles of the transfer 
and be authority to that official to record the transfer on the official's books and records in the 
same manner as if the certificate of title to the motor vehicle were transferred or assigned by the 
record owner. 


History: 1953 Comp., § 72-13-63, enacted by Laws Right of holder of tax title or certificate of sale to re- 


1965, ch. 248, § 51; 1979, ch. 144, § 44; 2001, ch. 56, imbursement by taxing authorities where sale proves in- 
§ 12. valid, 77 A.L.R. 824, 116 A.L.R. 1408. 

Cross references, — For records and recording gener- Statutory enactment or repeal subsequent to tax sale or 
ally, see 14-1-1 NMSA 1978 et seq. issuance of tax certificates as affecting rights of holders of 
For, record of shareholders of canpphnaiot see §3-11- 50 tax certificates or purchasers at tax sale, 111 A.L.R. 237, 
NMSA 1978. Doctrine of constructive trust or unjust enrichment as 

For purchase of investment securities generally, see 55- applicable between owner and one who fraudulently pro- 
8-301 NMSA 1978 et seq, cures tax certificates, 175 A.L.R. 700. 

For registration, certificates of title and transfers of mo- Effect of certificate, statement (or refusal thereof), or 
tor vehicles, see 66-3-2, 66-3-3 and 66-3-9 NMSA 1978, error by tax collector or other public official regarding 

The 2001 amendment, effective July 1, 2001, in Sub- unpaid taxes or assessments against specific property, 21 
section A, substituted "department" for "director or his del- A.L.R.2d 1273. ' 
egate" and "the proceedings" for "his proceedings"; and sub- Void tax deed, tax sale certificate, and the like, as con- 
stituted "the official's books" for "his books" in Subsection E. stituting color of title, 38 A.L.R.2d 986, 

ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Right 
of public officer to purchase tax certificate or tax titles, 5 
A.L.R. 969. 
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7-1-50 ADMINISTRATION 7-1-52 


7-1-50. Legal effect of deed to real property. 


In the case of the sale of real property: 

A. the deed of sale given: punsnent to Section 1: 1- 48 NMSA 197 8 shad) be brian facie evidence 
of si facts therein stated; 

if the proceedings have been: gig ary in eh te with the provisions of law, the deed 

ue be considered and operate as a conveyance of all the right, title and interest of the delinquent 
taxpayer in and to the real property thus sold at the time the noticeof lien was filed: as provided in 
Section 7-1-38 NMSA 1978 or immediately before the sale, whichever is earlier; and 

C. neither the taxpayer nor anyone claiming through or under him shall bring an action after 
one year from the date of sale to challenge the echveyance, 
History: 1953 ‘pois § 72-18-64, enacted by Laws -Tax title or deed as subject to attack for want of notice of 


1965, ch. 248, § 52; 1979, ch. 144, § 45. application for tax deed or of expiration of redemption pe- 
riod, where a statute makes tax deed conclusive evidence 


ANNOTATIONS * of matters preliminary to its issuance or limits attack 

Am, Jur. 2d, A.L:R. and C.J.8: references, — 72 Am: thereon to specified. grounds or exempts deed: from attack 
Jur, 2d State and Local Taxation §$ 982 to 987. for procedural irregularities or omissions, 134 A.L.R, 796. 

Tax deed and recitals therein as evidence of regularity of What constitutes "execution" of tax deed beginning or 
tax proceedings as to advertising and notice of sale, and as ending period for redemption from tax sale, 166 A.L.R: 853. 
to time, manner and place of sale, 30 A.L.R.8;88 A.L.R. 264, _ Statutory limitation of period for attack on tax deed as 

Necessity of recording tax deed to protect title as against affected by failure to comply with statutory requirement 
interest derived from former owner, 65 A.L.R..1015. as to notice before tax deed, 5 A.L.R.2d 1021. 

What informalities, irregularities or defects in respect Void tax deed, tax sale certificate, and the like, as con- 
to the execution of a tax deed prevent’ thé running of the stituting color of title, 38 A.L.R.2d 986. ; . 
statute of limitations or period of adverse possession, 113, _. ., Property owner's liability for unpaid taxes following acqui- 
ALR. 1343. sition of property by another at tax sale, 100 A.L.R.3d 593. 


85 CJS. Taxation §§ 1444 et'seq. 


co 


7-1-51. Proceeds of levy and sale. 


A. Money realized by levy or sale under provision of the Tax DeAcdgeh at AR Act shall be first 
applied against the expenses of the proceedings; 

B. The amount, if any, remaining shall then be Jaden to the liability for tax in respect of 
which the levy was made; and 

C. The balance, if any, remaining shall be returned toa atin legally entitled thereto. 


History: 1953 cea’ § 72-13-65, enacted - Laws ; i ANNOTATIONS 


5, ch, 248, § 53. 4 ’ 
RBH qht49.8.68 Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
‘Jur. 2d State and Local Taxation § 911. ‘ 
85 C.J.S. Taxation §§ 1197 et seq. 


7-1-52. Release of levy. 


It shall be lawful for the secretary or the secretary's delegate, under regulations prescribed by 
the secretary, to release the levy upon all or part of the property or rights to property levied upon 
if the secretary or the secretary's delegate determines that such action will facilitate the collection 
of the liability, but the release shall not operate to prevent any subsequent levy. 


History: 1953 Ppseen § 7261 13-66, enacted by Laws Effect of receiver's failure to discharge tax liens, 39 
1965, ch. 248, § 54; 1979, ch. 144, § 46; 2001, ch. 56, A.L.R,.1415. 
§ 13, Constitutionality, construction and application of stat- 
The 2001 amendment, effective July 1, 2001, substi- ute permitting release of part of property subject to tax 
tuted "secretary or the secretary's delegate" for "director liens or special assessments, 100 A.L.R. 418. 
or his delegate" in two places, and substituted "secretary" 85 C.J.S. Taxation §§ 832, 907 to 909, 1007, 


for "director". 
ANNOTATIONS 


Am. Jur. 2d; A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation, § 215; 72. Am.. Jur..2d 
State and Local Taxation §§ 895, 896. 
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7-1-53 TAXATION 7-1-54 


7-1-5383. Enjoining delinquent taxpayer from continuing in business. 


A. To ensure or to compel payment of taxes and to aid in the enforcement of the provisions of 
the Tax Administration Act, the secretary may apply to a district court of this state to have any 
delinquent taxpayer or person who may be or may become liable for payment of any tax enjoined 
from engaging in business until the delinquent taxpayer ceases to be a delinquent taxpayer or 
until the delinquent taxpayer or person complies with other requirements, reasonably necessary 
to protect the revenues of the state, placed on the delinquent taxpayer or person by the secretary. 

B. Upon application to a court for an injunction against a delinquent taxpayer, the court may 
forthwith issue an order temporarily restraining the delinquent taxpayer from doing business. The 
court shall hear the matter within fifteen days. Upon written request of the taxpayer, the hearing 
may be held earlier. Upon a showing by a preponderance of the evidence that the taxpayer is delin- 
quent and has been given notice of the hearing as required by law, the court may enjoin the taxpayer 
from engaging in business in New Mexico until the taxpayer ceases to be a delinquent taxpayer. 
Upon issuing an injunction, the court may also order the business premises of the taxpayer sealed by 
the sheriff and may allow the taxpayer access thereto only upon approval of the court. 

C. Upon application to a court for an injunction against a person other than a délinqueht tax- 
payer, the court: 

(1) may issue an order temporarily restraining the sir toe other than the delinquent. tax- 
payer from engaging in business; . 
(2) shall hear the matter within fifteen days, except that the hearing may be held earlier 
if requested in writing by the person who is the subject of the temporary restraining order; and 
(3) may without delay issue an injunction to the taxpayer in terms commanding the per- 
son who is the subject of the temporary restraining order to refrain from engaging in business 
until that person complies in full with the demand of the department to furnish security, if there 
is a showing that: 
(a) the person who is the subject of the temporary restraining order has been given 
notice of the hearing for the injunction as required by law; 
(b) a demand by the department has been made upon the taxpayer to furnish secu- 
rity; 
(c) the taxpayer has not furnished security; and 
(d) . the secretary considers the collection from the person primarily responsible for 
the total amount of tax due or reasonably expected to become due to be in jeopardy. 

D. A temporary restraining order or injunction shall not issue by provision of this: section 
against any person who has furnished security in accordance with the provisions of Section 7-1-54 
NMSA 1978. Upon a showing to the court by any person against whom a temporary restraining 
order or writ of injunction has issued by provision of this section that that person has furnished 
security in accordance with the provisions of Section 7-1-54 NMSA 1978, the court sates dissolve 
or set aside the temporary restraining order or injunction. 


History: 1953 Comp., § 72-13-67, enacted by Laws 
1965, ch. 248, § 55; 1979, ch. 144, § 47; 2001, ch. 56, 
§ 14; 2003, ch. 439, § 5. 

The 2003 amendment, effective July 1, 2003, rewrote 
the section. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "secretary" for "director" throughout the section, 
in Subsection A, substituted "the delinquent taxpayer 
ceases" for "he ceases", substituted "the delinquent tax- 
payer or person complies" for "he complies" and substi- 


secretary" for ' ‘placed on him by the director"; in Subsec- 
tion B, substituted "restraining the delinquent taxpayer" 
for ' ‘restraining him" and substituted "the taxpayer" for 
"he" or "him" throughout the subsection; and substituted 
"department" for "director" in Paragraph C(4). 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Pay- 
ment of taxes to prevent closing of, or interference with, 


business as involuntary so as to permit recovery, 80 


tuted "placed on the delinquent taxpayer or person by the A.L.R.2d 1040. 


7-1-54. Security for payment of tax. 


A. Whenever it is necessary to ensure payment of any tax due or reasonably expected to be- 
come due, the department is authorized to require or allow any person subject to the provisions 
of the Tax Administration Act to furnish an acceptable surety bond in an appropriate amount, 


444 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


71-55 ADMINISTRATION 7-1-55 


payable to the state and conditioned upon the payment to the state of the taxes therein identified 
on a date no later than that on which his liability for the payment thereof becomes conclusive, or 
to furnish other acceptable security in an appropriate amount and to require any person to furnish 
additional security as becomes necessary. 

B. If, after notice of-.a requirement that he furnish security, any person neglects or refuses to 
comply, the department may demand of him by certified mail or in person that he furnish security 
in a stated amount. Upon the failure of any person to comply within ten days of the date of the 
making of such demand upon him for the furnishing of security, the secretary may institute a pro- 
ceeding to enjoin him from doing business as provided in Section 7-1-53 NMSA 1978. 

C. When a serious and immediate risk exists that an amount of tax due or reasonably expected 
to become due will not be paid, the secretary may requireany person liable or prospectively li- 
able for tax to furnish security as otherwise provided in the Tax Administration Act, and, upon 
a refusal by the person immediately to comply with the requirement, the secretary may without 
further notice of any kind apply to any district court of the state for an injunction as provided in 
Section 7-1-5383 NMSA 1978. 

D.. The secretary may require taxpayers who protest, in accordance it Section 7-1-24 NMSA 
1978, an assessment or the payment of any tax administered by the department under Subsec- 
tion B of Section 7-1-2 NMSA 1978 to furnish security pursuant to this section with respect to 
amounts in excess of two hundred thousand dollars ($200,000) whenever the total amount pro- 
tested, whether by a single protest or a series of protests by a single taxpayer with respect to one 
or more tax acts administered by the department under Subsection B of Section 7-1-2 NMSA 1978, 
exceeds two hundred thousand dollars ($200;000). If the taxpayer fails to provide security'as re- 
quired by this subsection, the department may take all appropriate actions authorized by the Tax 
Administration Act to collect the amount assessed, provided that any proceeds collected shall be 
held as the security required by this subsection until the protest is resolved. 


History: 1953 Comp., § 72-13-68, enacted by Laws 
1965, ch. 248, § 56; 1971, ch. 276, § 11; 1979, ch. 144, 
§ 48; 1985, ch. 65, § 17; 1986, ch. 20, § 23. 

Cross references. — For redemption of property be- 
fore sale, see 7-1-47 NMSA 1978, 

For when and to whom surety bonds are payable, see 
7-1-57 NMSA 1978. 


ANNOTATIONS 


Bond as condition of injunction in suits by or in interest 
of state or other political unit, or taxpayer, 83 A.L.R. 205. 

Constitutionality, construction and application of stat- 
utes requiring bond or security for costs and expenses in 
taxpayers’ action, 41 A.L.R.5th 47. 

Constitutionality, construction, and application of stat- 
utes requiring bond or other security in taxpayers' action, 
41 A.L.R.5th 47. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation § 1094. 


7-1-55. Contractor's bond for gross receipts; tax; penalty. 


A. A person engaged in the construction business who does not have a principal place of busi- 
ness in New Mexico and who enters into a prime construction contract to be performed in this 
state shall, at the time such contract is entered into, furnish the secretary or the secretary's del- 
egate with a surety bond, or other acceptable security, in a sum equivalent to the gross receipts to 
be paid under the contract multiplied by the sum of the applicable rate of the gross receipts tax 
imposed by Section 7-9-4 NMSA 1978 plus the applicable rate or rates of tax imposed pursuant to 
local option gross receipts taxes to secure payment of the tax imposed on the gross receipts from 
the contract and shall obtain a certificate from the secretary or the secretary's delegate that the 
requirements of this: subsection have been met. 

B.. If the total sum to be paid under the contract is ehenaels by ten percent or more: atiieechant 
to the date'the surety bond or other acceptable security is furnished to the secretary or the secre- 
tary's delegate, such person shall increase or decrease, as the case may be, the amount of the bond 
or security within fourteen days after the change. 

C. Ifa person fails to comply with: fot agatha A or B of this section, the secretary or the secre- 
tary's delegate: 

(1) may demand of the person by certified mail or in person that the person comply. Upon 
the failure of the person to comply within ten days of the date of the mailing of such demand, the 
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secretary may institute a proceeding to enjoin the perian from doing business as provided in Sec- 
tion 7-1-5383 NMSA 1978; or 

(2) may, when a serious and immediate risk setiide that’ an amount of tax due or reason- 
ably expected to become due from the person on gross receipts from a prime construction contract 
will not be paid, request the person to comply with Subsections A and B of this section, and, upon 
failure immediately to comply, the secretary may, without further notice of any kind, apply to any 
district court of the state for an injunction as provided in Section 7-1-53 NMSA 1978. 

D. Subsections A, B and C of this section shall not apply if the total gross receipts to be pail 
under the construction contract, “ean any change i in aiieht amount, are less than fifty thou- 
sand dollars ($50,000). 

E... As used. in this section,' gunattectiqn! abil ner iia aibeieitey set forth in Section 7-9- 3, 4 
NMSA 1978 and emp esctoee in business" shall have the meaning set forth in Section 7-9-3.3 NMSA 
1978. 

FatA mutideipallen or other political subdivision of the state or any agency of the state shall sit 
issue a building or other construction permit to any person subject to the requirements of Subsec- 
tion A of this section without first having been furnished by the construction. contractor with the 
certificate from the secretary or the-secretary's delegate specified in Subsection A of this section. 
Any person who issues any such permit before receiving the certificate shall be deemed guilty ofa 
misdemeanor and, upon conviction, be fined not less than fifty dollars ($505 00) nor more than one 
hundred dollars ($100) for each: offense. 


History: 1953 Comp., § 72-13-68.1, snacted by Laws 
1975, ch. 251, § 3; 1979, ch. 144, § 49; 1986, ch. 20, §,24; 
1992, ch. 55, § 13; 2008, ch. 272, § 1. 

Cross references. — For when and to-whom surety 
bonds payable, see 7-1-57 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "the" for "any" following "the failure of" in Para: 
graph C(1) and rewrote Subsection E.' 

The 1992 amendment, effective July 1, 1992, aati 
tuted "local option gross receipts taxes" for "Sections 7-19-1 


. through 7-21-7 NMSA 1978" near the middle of Subsec- 


tion A. ) 

i ANNOTATIONS +, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — State 

or local government's liability to subcontractors, laborers, 


or materialmen for failure to require general contractor to 
post bond,.54 A.L.R.5th 649, 


7-1-56. Sale of or proceedings against security. 


If liability for any tax for the payment of which security has been furnished becomes conclusive, 


the department may: 


A. redeem for cash or, as specified in the Tax Administration Act for wal of property levied 


upon, sell such security; or 


B. compel the surety directly to discharge the liability for payment of the principal debtor by 


serving demand upon him therefor. 


History: 1953 Comp., § 72-13-69, enacted. by Laws 
1965, ch, 248, § 57; 1979, ch. 144, § 50; 2001, ch. 56, 
$15. 

Cross references. — For sale of property for tangs 
generally, see 7-1-42 to 7-1-52 NMSA 1978. 


7-1-57. Surety bonds. 


~ The: 2001 amendment, effective July 1, 2001, substi- 
tuted "department" for "director or his delegate" in the 
introductory pea of the section. 


Surety bonds accepted by the secretary as security in compliance with the provisions °of Sec- 
tions 7-1-54 and 7-1-55 NMSA 1978 shall be payable to the'state of New Mexico upon demand by 
the secretary or the secretary's delegate and ‘a! ale of to the Bd that the! bbe debtor is a 


delinquent taxpayer. 


History: 1953 Comp., § 72-13-70, enacted by Laws 
1965, ch. 248, § 58; 1970, ch. 15, § 1; 1975, ch. 251, § 4; 
1979, ch. 144, § 51; 2001, ch. 56, § 16. 


Mat 19 


The:2001 amendment, effective July 1; 2001, substi- 
tuted "secretary" for "director" and "secretary or the secre- 
tary's delegate" for "director or his delegate". 
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7-1-58. Permanence of tax debt; civil actions to collect tax. 


The total amount of all taxes due and assessed is a personal debt of the taxpayer to the state of 
New Mexico until paid and may be collected by civil action to that end commenced subject to the 
limitations in Section 7-1-19 NMSA 1978 by the secretary or attorney general in district court or 
in federal courts. Final judgments for taxes may be enforced in appropriate courts of other states 
by the secretary or the attorney general pursuant to agreement between the other state and this 
state or by attorneys or other agents in that state retained by the department or the attorney gen- 
eral. This remedy is in addition to any other remedy provided by law. 


History: 1953 Comp., § 72-13-71, enacted by Laws ANNOTATIONS 

1965, ch. 248, § 59; 1971, ch. 32, § 2; 1979, ch. 144, § 52; 

1992, ey 55 4 A. / = : ie habe Am. Jur, 2d, A.L.R. and C.J.S, references. — 71 Am, 
The 1992 mentiniert, effective July 1, 1992, deleted Jur, 2d State and Local Taxation § 5; 72 Am. Jur. 2d State 


and Local Taxation §§ 876 to 878. 

Right to maintain action or proceeding in one state or 
country to collect or enforce tax due to another state or 
country or political subdivision thereof, 165 A.L.R. 796. 

84 C.J.S. Taxation §§ 1 to 3; 85 C.J.S. $§ 1049 to 1080. 


"or paid over" following "paid" in the first sentence and 
substituted all of the present language of that sentence 
following "commenced" for "by the director or attorney 
general in district court at any time or by actions com- 
menced in federal courts", and inserted "secretary or the" 
and "or other agents" in the second sentence. 


7-1-59. Jeopardy assessments. 


A. Ifthe secretary at any time reasonably believes that the collection of any tax for which a tax- 
payer is liable will be jeopardized by delay, the secretary may immediately make a jeopardy assess- 
ment of the amount of tax the payment of which to the state the secretary believes to be in jeopardy. 

B. A jeopardy assessment is effective upon the delivery, in person or by certified mail, to the 
taxpayer against whom the liability for tax is asserted, of a document entitled "notice of jeopardy 
assessment of taxes", issued in the name of the secretary, stating the nature and amount of the 
taxes assertedly owed by the taxpayer to the state, demanding of the taxpayer the immediate 
payment of that amount of tax and briefly informing the taxpayer of the steps that ney be taken 
against the taxpayer as well as of the remedies available to the taxpayer. 

C. Notwithstanding any other provision of the Tax Administration Act, if any taxpayer against 
whom a jeopardy assessment has been made neglects or refuses either to pay the amount of tax 
demanded of the taxpayer or furnish satisfactory security therefor within five days of the service 
upon the taxpayer of the notice of jeopardy assessment, the secretary may immediately proceed 
to collect the tax by levy, as provided in Section 7-1-31 NMSA 1978, on sufficient property of the 
taxpayer to satisfy the deficiency, protect the interests of the state by, as provided in Section 7-1-53 
NMSA 1978, enjoining the taxpayer from doing business in New Mexico or both. 

-D. A taxpayer'to whom a jeopardy assessment has been made may cause the procedure of Sey 
or injunction as set forth in Subsection C.of this section to be stayed by filing with the depart- 
ment acceptable security in an amount equal to the amount of taxes assessed, as provided in Sec- 
tion 7-1-54 NMSA 1978. A taxpayer to whom a jeopardy assessment has been made may dispute 
the jeopardy assessment either by furnishing security and otherwise following the procedures set 
forth in Section 7-1-24 NMSA 1978 or by paying the tax and claiming a refund as provided by Sec- 
tion 7-1-26 NMSA 1978. 


History: 1953 Comp., § 72-13-72, enacted by Laws ANNOTATIONS ) 
e H 9 ° 4 1 3 a 80 9, 
yaa tamara ci a aga a ee — Enforcement action. State officials are not entitled 


to absolute immunity for jeopardy tax assessments which 
are primarily investigatory and administrative in nature. 
Perez v. Ellington, 421 F.3d 1128 (10th Cir. 2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation § 711. 


stituted "secretary" for "director" in Subsections A, B, and 
C; substituted "department" for "division" in the first sen- 
tence of Subsection D; and made related and other minor 
stylistic changes. 
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7-1-60. Estoppel against state. 


In any proceeding pursuant to the provisions of the Tax Administration Act, the department 
shall be estopped from obtaining or withholding the relief requested if it is shown by the party 
adverse to the department that the party's, action or inaction complained of was’ in accordance 
with any regulation effective during the time the asserted liability for tax arose or in accordance 
with any ruling addressed to the party personally and in writing by the secretary, unless, the rul- 
ing had been rendered invalid or had been superseded by regulation or by another ruling similarly 
addressed at the time the asserted liability for tax arose. ; 


History: 1953 Comp., § 72-13-73, enacted by Laws reasonably in relying on taxation and revenue depart- 
1965, ch. 248, § 61; 1979, ch. 144, § 54; 1993, ch. 30, ment's oral representations that department. would not 
§ 10, change its policy regarding taxation of cigarette sales on 

The 1993 amendment, effective June 18, 1993, substi- Indian reservations. Taxation & Revenue Dep't v.. Bien 
tuted "department" for "director or the division" and for Mur Indian. Mkt. Ctr, Inc., 1989-NMSC-015,. 108. N.M. 
"director" near the beginning; substituted "secretary" for 228, 770 P.2d 873. 

"director" near the end; and made minor stylistic changes. Am. Jur, 2d, A.L.R. and C.J.S. references. —.72 aan 


Jur, 2d State = Local Taxation § 712. 
Estoppel of state or local government in tax matters, 21 
A.L.R.4th 578. 


ANNOTATIONS 


State was not estopped from applying extended limi- 
tation period to taxpayer, since taxpayer had not acted 


7-1-61. Duty of successor in business. 


A.. As-used in Sections 7-1-61 through 7-1-63 NMSA 1978, "tax" means the ema@uri of tax due, 
including penalties and interest, imposed,by provisions of the taxes or tax acts set forth in Subsec- 
tions A and B of Section 7-1-2 NMSA 1978, except the Income Tax Act. 

B. The tangible and intangible property used in any business remains subject to ete: for 
payment of the tax due on account of that business to the extent stated herein, even though the 
business changes hands. 

C. If any person liable for any amount of tax from plliadece 25 a business ea etaed that busi- 
ness to a successor, the successor shall place in a trust account sufficient money from the purchase 
price or other source to cover such amount of tax until the secretary or secretary's delegate issues 
a certificate stating that no amount is due, or the successor shall pay over the amount due to, the 
department upon proper demand for, or assessment of, that amount due by the secretary. 


History: 1953 Comp., § 72-13-74, enacted by Laws forocasl to pal commissioner's (secretary' s) decision, 
1965, ch. 248, § 62; 1966, ch. 56, § 1; 1968, ch. 52,§1; —- Sterling Title Co. v. Comm' r of Revenue, 1973-NMCA-086, 
1975, ch. 116, §4; 1979, ch. 144, § 55; 1983, ch. 211, ~ 85 N.M. 279,511 P.2d 765. 


§ 28; 1989, ch. 325, § 10; 1997, ch. 67, § 5; 2017, ch. 63, Business need not be active for section to apply. 
§ 28, — The business which changed hands need. not be an ac- 
The 2017 amendment, effective June 16, 2017, pro- tive business for the provisions of this section to apply. 
vided that penalties and interest are ‘included in the Sterling Title Co. v. Comm'r of Revenue, 1973-NMCA- 086, 
meaning of "tax" for certain sections of the Tax Admin- 85 N.M..279, 511 P.2d 765. 
istration Act; in Subsection A, after "through", changed Taking over assets of insolvent business meets,re- 
"7-1-64" to "7-1-63", and after "tax due", added “including ‘quirement. — The taking over of assets of an insolvent 
penalties and interest”, or defunct business was sufficient to meet. the statutory 

The 1997 amendment, effective July 1,:1997, rewrote requirements. “Sterling Title Co. v. Comm'r of Revenue, 
Subsections A and C. 1973-NMCA-086, 85 N.M. 279,511 P.2d 765. 

The 1989 amendment, effective June 16, 1989, in Sub- Duty is on the successor in business to cover tax 
section A, substituted "or any municipal or county sales liability. — This statute places the duty on the succes- 
or gross receipts tax" for "the County Sales Tax Act, the sor who acquires the business from the entity liable for 
Municipal Gross Receipts Tax Act or the Supplemental the taxes to set aside from the purchase price, or other 
Municipal Gross Receipts Tax Act"; in Subsection C, sub- sources, sufficient funds to cover any remaining tax li- 
stituted "the secretary" for "the director or his delegate" in ability from the previous owner. The policy behind placing 
two places and "department" for "division". this duty on the successor is to secure collection of taxes 

by imposing derivative liability on purchasers of a busi- 
ANNOTATIONS ness who are generally in a better financial position to 

Question of fact whether business was sold or collect or pay the tax from the sale price than the seller 
purchased. — Whether previous owner sold out its busi- quitting the business, Hi-Country Buick GMC v. N.M, Tax- 
ness and whether plaintiff purchased that business is a ation and Revenue Dep't., 2016-NMCA-027, cert. denied. 
question of fact and, accordingly, this court examines the This section limits the tax that can be collected, 
facts, In doing so, it views the evidence in the light most — This section specifically deals with the narrow cir- 


cumstances involving successor in business tax liability, 


448 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


7-1-62 ADMINISTRATION 7-1-63 


and limits the tax that can be collected to the amount of the prior dealership were paid; appellant, as a successor 
tax imposed by the provisions of 7-1-2. NMSA 1978. Hi- in business, was liable for unpaid withholding and gross 
Country Buick GMC v. N.M. Taxation and Revenue Dep't., receipts taxes, but was not liable for penalties and inter- 
2016-NMCA-027, cert. denied. est, because the provisions of 7-1-2 NMSA 1978 do not 
Where the taxation and revenue department imposed impose penalties or interest for withholding tax or gross 
a tax assessment on appellant, as a successor.in business receipts tax. Hi-Country Buick GMC v. N.M. Taxation and 
to a car dealership, including penalties and interest, after Revenue Dep't., 2016-NMCA-027, cert. denied. 
appellant acquired the car dealership from the prior own- Am, Jur. 2d, A.L.R. and C.J. S. references, — 71 om 
ers who defaulted on a promissory note, and where appel- Jur, 2d State and Local Taxation ’§ 216, 
lant acquired inventory from the prior dealership, entered Liability of purchaser of personal property for taxes as- 
into a management agreement for the continued opera- sessed against former owner, 41 A.L.R. 187. 
tion of the car dealership, and where certain liabilities of 85 C.J:S, Taxation §§ 979 to 983. 


7-1-62. Duty of secretary; release of successor. 


“A. Within thirty days after receiving from the successor a written request for a certificate, or 
within thirty days from the date the former owner's records are made available for audit, which- 
ever period expires the later, but in any event not later than sixty days after receiving the request, 
the secretary or secretary's delegate shall either issue the certificate or mail a notice to the succes- 
sor of the amount of tax due from operating the business for which the former‘owner is liable and 
which must be paid as a condition of issuing the certificate. 

B. Failure of the department to mail or deliver the notice of tax due within the required time 
releases the successor from any obligation as a successor under Section 7-1-61 NMSA 1978. 


History: 1953 Comp., § 72-13-75, enacted by Laws "former owner" for "vendor" at the end of the sentence; 
1965, ch. 248, § 63; 1979, ch. 144, § 56; 1997, ch. 67, § 6. and in Subsection B, inserted "or deliver" following "to 

The 1997 amendment, effective July 1, 1997, substi- . mail", inserted "of tax due" following "the notice", and sub- 
tuted "secretary" for "director" and "successor" for "pur- stituted "as a successor under" for "to withhold from the 
chaser" in the section heading and throughout the section; purchase price and aed the property feels the opera- 
in Subsection A, inserted "due from operating’ the busi- tion of". 


ness" following "of the amount of tax" and substituted 


7-1-63. Assessment of tax due; application of payment. 


A. If, after any business is transferred to a successor, any tax from operating the business 
for which the former owner is liable remains due, the, successor shall pay the amount. due within 
thirty days. If the successor fails to pay within thirty days of the date notice provided for in Sec- 
tion 7-1-62 NMSA 1978.was mailed or if a certificate was not requested, the department shall as- 
sess the successor the amount due: . | ) 

B. Upon the payment of the amount due from the amount placed in’a trust:account as provided 
by Subsection C of Section 7-1-61 NMSA 1978, the balance, if any, remaining may be released to 
the former owner or otherwise lawfully disposed of. The former owner shall be credited with the 
payment of tax. 

C, A successor may discharge an assessment made pursuant to this section by paying to the 
department the full value of the transferred tangible and intangible property. The successor shall 
remain liable for the amount assessed, however, until the amount is paid if: 

(1) the business has been transferred to evade or defeat any tax; 

(2) the transfer of the business amounts to a de facto merger, consolidation or mere con- 
tinuation of the transferor's business; or | 

(3) the successor has assumed the liability. 


History: 1953 Comp., § 72-13-76, enacted by Laws au ANNOTATIONS 

1965, ch. 248, § 64; 1979, ch. 144, § 57; 1997, ch, 67, 7 

§ 7, Successor defined, — A successor means any trans- 
The 1997 amendment, effective July 1, 1997, substi- feree of a business or property of a business, except to 


the extent it’ would be materially inconsistent with the 


W f . fi re | f pl é 
Hee wearer aaet: ot ie due’ es emand Nake stante ts rights of secured creditors that have perfected security 


in the section heading; rewrote Subsection A; substituted : ‘ 5 
"due from the amount placed in a trust account" for "re- interests or other perfected liens on the business or prop- 


quired to be withheld" and made a stylistic change in Sub- _ erty of the business. Implicit in the taxation and revenue 
section B; and added Subsection C. department's. definition of "successor".is the notion that 


the future intent of a transferee of a business; once it has 
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received the business, is an important aspect of determin- to a car dealership, including penalties and interest, after 
ing whether it is a "successor", A successor may include appellant acquired the car dealership from the prior own- 
a business that is acquired and run for an indefinite pe- ers who defaulted on a promissory note, and where appel- 
riod by a creditor of the predecessor, but does not include lant acquired inventory from the prior dealership, entered 
one who acquires and operates a business for a limited into a management agreement for the continued opera- 
period of time in order to protect its collateral. The dis- tion of the car dealership, and where certain liabilities of 
tinguishing feature is whether the entity acquiring the the prior dealership were paid, there was a presumption 
business intends to retain and operate the business. Hi- that appellant was a successor in business and appellant 
Country Buick GMC v, N.M. Taxation and Revenue Dep't., failed to rebut this presumption. Hi-Country Buick GMC 
2016-NMCA-027, cert. denied, v. N.M. Taxation afin Revenue Dep't., 2016-NMCA-027, 
Where the taxation and revenue department imposed cert, denied. 


a tax assessment on appellant, asa successor in business 


7-1-64. Repealed. 


Repeals, — Laws 1997, ch. 67, § 10 repealed 7-1-64 _ provisions of former section, see the 1996 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1965, ch, 248, § 65, re- NMOneSource.com. 
lating to failure to withhold, effective July 1, 1997. For 


7-1-65. Reciprocal enforcement of tax judgments. 


A. The courts of the state shall recognize and enforce the tax judgments of other jurisdictions 
to the same extent to which the courts of the other jurisdictions would recognize and enforce simi- 
lar tax judgments of this state or its political subdivisions, agencies or instrumentalities, except as 
provided in Subsection C of this section. 

B. The secretary, with the permission of the attorney general; or the attorney general may 
employ on a contingency fee basis only members of the bars of other jurisdictions to recover taxes 
due this state. 

C. All property in this state of a judgment debtor is exempt from execution issuing from a tax 
judgment of another jurisdiction that is in favor of any state for failure to pay that state's income 
tax on benefits received from a pension or other retirement plan. 


History: 1953 Comp., § 72-13-78, enacted by Laws ANNOTATIONS 
1965, ch, 248, § 66; 1992, ch. 55, § 15; 1994, ch. 48, § 1. ; : ‘ : 
The 1994 amendment, effective May 18, 1994, added Law reviews. — For article, Enforcement of tribal 
the exception clause at the end of Subsection A and added court Tax Judgments Outside of Indian Country: The 
Siubsaction-@: Ways and Means", see 34 N.M.L. Rev, 339 (2004). 
Applicability. — Laws 1994, ch. 48, § 3 bet thaart Am, Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
applicable to judgments filed with a court in New Mexico Jur. 2d State and Local Taxation § 878. 
on or after May 18, 1994. Right to maintain action or proceeding in one state or 
The 1992 amendment, effective July 1, 1992, rewrote country to collect or enforce tax due to another state or 
Subsection B, which formerly read: "The attorney general country or political subdivision thereof, 165 A.L.R. 796. 


may employ members of the bars of other jurisdictions to 
recover taxes due this state and may fix their fees". 


7-1-66. Immunity of property of Indian nations, tribes or pueblos and of 
the United States. 


Liens will attach or levy may be made by terms of any provision of the Tax Administration Act 
to or on property belonging to the United States of America or to an Indian nation, tribe or pueblo 
or to any Indian only to the extent allowed by law. 


History: 1953 Comp,, § 72-13-79, enacted by Laws income and gross receipts involved are derived solely 

1965, ch. 248, § 67; 1995, ch. 70, § 3. from activities within the reservation. Hunt v. O'Cheskey, 

The 1995 amendment, effective July 1, 1995, inserted 1973-NMCA-026, 85 N.M. 381, 512 P.2d 954, cert. quashed, 
"nations" and "or pueblos" in the section heading, and sub- 85 N.M. 388, 512 P.2d 961. 

stituted "Indian nation, tribe or pueblo or to any Indian" Indian's fee interest not taxable but non-Indian 

for "Indian tribe an Indian pueblo or any Indian". leasehold is. — Since non-Indians entered into a long- 

term lease with an Indian tribe, under which the non- 

_ ANNOTATIONS Indians were to develop the leased land as a residential 

New Mexico may not tax income and gross re- subdivision, state's ad valorem tax provision was broad 

ceipts of Indians residing on a reservation when the enough to encompass the lessee's interest in the otherwise 
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tax-exempt property. Therefore, whatever interest that 
was not part of the fee and could be taxed as separate 
from the fee interest of the Indians was taxable by the 
state, but any tax that purported to touch or create a lien 
on the land could not be levied by the state. Norvell .v, 
Sangre de Cristo Dev. Co., 372 F. Supp. 348 (D.N.M, 1974), 
rev'd on other grounds, 519 F.2d 370 (10th Cir, 1975), 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 221, 228, 235, 236. 


Power of state to tax debts from: United States under 
contracts other than loans, 30 A:L.R. 1462. 

Federal government or agencies of federal government 
as subject to payment of-tax or fee imposed upon, or ka, 
recording or filing instrument, 124 A.L.R: 1267. 

Consent to state taxation of federal property or jaan: 
mentalities as affecting exemption thereof under’ pro- 
vision of state enabling act, constitution or statute, 168 
A.L.R. 547, 


84 C.J.S, Taxation §§ 291 to 304: 


7-1-67. Interest on deficiencies: 


A, Ifa tax imposed is,not paid on or before the day on which it becomes due, interest shall be 
paid to the state on that amount from the first day following the day on which the tax bécomes 
due, without regard to any extension of time or installment agreement, until it is paid, except that: 

| (1) for income tax imposed on a member of the armed services of the United States serving 
in a combat zone under orders of the president of the United States, interest shall accrue only for 
the period beginning the day after any applicable extended due date if the tax is not paid; 

(2) if the amount of interest due at the time payment is made is less than one dollar 
($1.00), then no interest shall be due; 

(3) if demand is made for payment of a tax, including accrued interest, and if the tax is 
paid within ten days after the date of the demand, no interest on the amount paid shall be imposed 
for the period after the date of the demand; 

(4) if a managed audit is completed by the taxpayer on or before the date required, as pro- 
vided in the agreement for the managed audit, and payment of any tax found to be due is made in 
full within one hundred eighty days of the date the secretary has mailed or delivered an assess- 
ment for the tax to the taxpayer, no interest shall be due on the assessed tax; 

(5) when, as the result of an audit or a managed audit, an overpayment of a tax is credited 
against an underpayment of tax pursuant to Section 7-1-29 NMSA 1978, interest shall accrue 
from the date the tax was due until the tax is deemed paid; 

(6) if the department does not issue an assessment for the tax program and period within 
the time provided in Subsection D of Section 7-1-11.2 NMSA 1978, interest shall.be paid from the 
first day following the day on which the tax becomes due until the tax is paid, excluding the period 
between either: 

(a) the one hundred eightieth day after giving a notice of outstanding records or books 
of account and the date of the assessment of the tax; or 

(b) the ninetieth day after the expiration of the additional time requested by the tax- 
payer to comply pursuant to Section 7-1-11.2 NMSA 1978, if such request was granted, and the 
date of the assessment of the tax; and 

or Wr gt the taxpayer was not provided with proper notices as required in Section 7-1-11.2 

NMSA 1978, interest shall be paid from the first day following the day on which the tax becomes 
due until the tax is paid, excluding the period between one hundred eighty days prior to the date 
of assessment and the date of assessment. 

B. Interest due to the state under Subsection A or D of this section shall be at the underpay- 
ment rate established for individuals pursuant to Section 6621 of the Internal Revenue Code com- 
puted on a daily basis; provided that if a different rate is specified by a compact or other interstate 
agreement to which New Mexico is a party, that rate shall be applied to amounts due under the 
compact or other agreement. 

C. Nothing in this section shall be construed to impose interest on interest or interest on the 
amount of any penalty. _ 

D. If any tax required to, be paid in accordance with Section 7-1-13.1 NMSA 1978 is not paid in 
the manner required by that section, interest shall be paid to the state on the amount required to 
be paid in accordance with Section 7-1-13.1 NMSA 1978. If interest is due under this subsection 
and is also due under Subsection A of this section, interest shall be due and collected only pursu- 
ant to Subsection A of this section. 
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History: 1953 Comp., § 72-13-80, enacted by Laws 
1965, ch. 248, § 68; 1982, ch. 18, § 14; 1990, ch. 86, § 8; 
1991, ch. 97, §1; 1993, ch. 5, § 10; 1996, ch. 15, § 7; 
2000, ch. 28, § 11; 2001, ch. 16, § 7; 2003, ch. 398, § 13; 
2007, ch. 45, § 2; 2007, ch. 262, § 4; 2013, ch. 27, § 11. 

‘Cross references, — For managed audits, see 7-1-11.1 
NMS& 1978. 

For. collection ‘of sisomtiabinl and interest, see 7-1-30 
NMSA 1978. 

The 2013 amendment, effective July 1, 2013, provided 
that interest shall be paid at the underpayment rate for 
individuals pursuant to the Internal Revenue Code; in 
Subparagraph (b) of Paragraph (6) of Subsection A, after 
"taxpayer to comply", added "pursuant to Section 7-1-11.2 
NMSA 1978"; and in Subsection B, after "shall be at the", 
added "underpayment". 

The 2007 amendment, effective July 1, 2007, in Para- 
graph (4) of Subsection A, increased the time to pay taxes 
found to be due by a managed audit from thirty to one 
hundred eighty days. 

The 2003 amendment, effective July 1; 2003, added 
Subsections A(6) and A(7). 

The 2001 amendment, pifective July 1, 2001, added 
Paragraphs A(4) and (5). 

The 2000 amendment, effective January 1, 2001, 
substituted, "on :a daily basia" for "at the rate of one and 
one-fourth percent per month or any fraction thereof," in 
Subsection B, 

The 1996 amendment, effective July 1, 1996, added 
the proviso at the end of Subsection B, 

The 1993 amendment, effective July 1, 1993, in Sub- 
section A, substituted "except" for "provided, however," at 
the end of the introductory paragraph, inserted the para- 
graph designation "(1)", and added Paragraphs (2) and (3); 


7-1-67.1. Repealed. 


Repeals, — Laws 1993, ch. 5, § 11, repealed. 7-1-67.1 
NMSA 1978, as enacted by Laws 1982, ch. 18, § 25, relat- 
ing to the effective date of the increase in the interest rate 


7-1-68. Interest on overpayments. .. 


TAXATION 7-1-68 


in Subsection B, inserted "or D" and deleted "except that 
if the amount of interest due at the time payment is made 
is less than one dollar ($1.00), then no interest shall be 
due"; deleted former Subsection C, relating to the effect 
of payment of any tax within ten days after demand; re- 
designated former Subsections D and E as Subsections C 
and D; and, in the first sentence of Subsection D, deleted 
"the interest due under this subsection shall be one and 
one quarter percent of the amount" preceding "required 
to be paid". 

The 1991 amendment, effective April 2, 1991, added 
the proviso in Subsection A and rewrote the final sentence 
in Subsection EK which read "Interest due under this sub- 
section shall be in addition to any interest due under Sub- 
section A of this section". 

’ The 1990 amendment, effective July 1, 1990, substi- 
tuted’"Interest due to the state under Subsection A of this 
section shall be" for "Interest shall be due to the state" 


at the beginning of Subsection B and added SubeSchion E. 


ANN OTATION s 


No offset of overpayment against prior liability. 
— Interest.on underpayment of taxes is calculated with- 


- out regard to receipt by the taxation and revenue depart- 


ment of any overpayment of taxes The department, once a 
claim for refund is made, is authorized only to allow a tax- 
payer claiming a refund for overpayment of gas produc- 
tion taxes to credit the refund against current or future 
tax liabilities. Amoco Prod. Co. v. N.M. Taxation & Rev- 
enue Dep't, 1994-NMCA-086, 118 N.M. 72, 878 P.2d 1021. 

Am. Jur. 2d, A.L.R. and C. J.S. references. — 72 Am, 
Jur. 2d State and Local Taxation § 858. 

85 C.J.S. Taxation §§ 1605, 1617 to 1624. 


pursuant to § 7-1-67 NMSA 1978, effective ceed 1, 1993, 
For provisions of former SES see the 1992 NMSA 1978 
on NMOneSource. com. 


A. As provided in this section, interest shall be allowed and paid on the amount of tax overpaid 
by a person that is subsequently refunded or credited to that person. 
B. Interest on overpayments of tax shall accrue and be paid at the underpayment rate estab- 


lished pursuant to Section 6621 of the Internal Revenue Code, computed on a daily basis; provided 
that if a different rate is specified by a compact or other interstate agreement to which New Mex- 
ico is a party, that rate shall apply to amounts due under the compact or other agreement. 

C. Unless otherwise provided by this section, interest on an overpayment not arising from an as- 
sessment by the department shall be paid from the date of the claim for refund until a date preceding 
by not more than thirty days the date of the credit or refund to any person; and interest on an over- 
payment arising from an assessment by the department shall be paid from the date of overpayment 
until a date preceding by not more than thirty days the date of the credit or refund to any person. 

D. No interest shall be allowed or paid with respect to an amount credited or refunded if: — 

(1) the amount of interest due is less than one dollar ($1.00); 
(2) the credit or refund is made within: 

(a) fifty-five days of the date of the complete claim for refund of income tax, pursuant 
to either the Income Tax Act [Chapter 7, Article 2 NMSA 1978] or the Corporate Income and Fran- 
chise Tax Act [Chapter 7, Article 2A NMSA 1978] for the tax year immediately preceding the tax 
year in which the claim is made; 

(b) sixty days of the date of the complete claim for refund of any tax not provided for 
in this paragraph; 
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(c) ‘seventy-five days of the date of the complete claim for refund of gasoline tax to us- 
ers of gasoline off the highways; — 

(d). one hundred twenty days of the date of the complete claim for refund of tax im: 
posed pursuant to the Resources Excise Tax Act [Chapter 7, Article 25 NMSA 1978], the Sever- 
ance Tax Act [7-26-1 through 7-26-8 NMSA 1978], the Oil and Gas Severance Tax Act [Chapter 7, 
Article 29 NMSA 1978}, the Oil and Gas Conservation Tax Act [Chapter 7, Article 30 NMSA 1978], 
the Oil and Gas Emergency School Tax Act [Chapter 7, Article 31 NMSA 1978], the Oil and Gas Ad 
Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978], the Natural Gas Processors Tax 
Act [Chapter 7, Article 33 NMSA 1978] or the Oil and Gas Production Equipment Ad Valorem Tax 
Act [Chapter 7, Article 34 NMSA 1978]; or 

(e) one hundred twenty days of the date of the complete claim for refund of income 
tax, pursuant to the Income Tax Act or the Corporate Income and Franchise Tax Act, for any tax 
year more than one year prior to the year in which the claim is made; 

(3) Sections 6611(f) and 6611(g) of the Internal Revenue Code, as those sections may be 
amended or renumbered, prohibit payment of interest for federal income tax purposes; 

(4) the credit results from overpayments found in an audit of multiple reporting periods 
and applied to underpayments found in that audit or refunded as a net overpayment to the tax- 
payer pursuant to Section 7-1-29 NMSA 1978; 

(5) the department applies the credit or refund to an intercept program, to the taxpayer's 
estimated payment prior to the due date for the estimated payment or to offset prior liabilities of 
the taxpayer pursuant to Subsection E of Section 7-1-29 NMSA 1978; 

(6) the credit or refund results from overpayments the department finds pursuant to Sub- 
section F of Section 7-1-29 NMSA 1978 that exceed the refund claimed by the taxpayer on the 
return; or 

(7) the refund results from a tax ebedtt pursuant to the Investment Credit Act [Chapter 7, 
Article 9A NMSA 1978], Laboratory Partnership with Small Business Tax Credit Act, [Chapter 7, 
Article 9E NMSA 1978], Technology. Jobs and Research and Development Tax Credit Act [Chap- 
ter 7, Article 9F NMSA 1978], Film Production Tax Credit Act [Chapter 7, Article 2F NMSA 1978], 
Affordable Housing Tax Credit Act [Chapter 7, Article 9I NMSA 1978] or a rural job tax credit or 
high-wage jobs tax credit. 

E. Nothing in this section shall be construed to require the payment. of interest upon interest. 


History: 1953 Comp., § 72-13-81, enacted by Laws The 2013 amendment, effective July 1, 2013, provided 


1965, ch. 248, § 69; 1971, ch. 266, § 1; 1979, ch. 144, that interest shall be paid at the underpayment rate for 
§ 59; 1982, ch. 18, § 15; 1989, ch. 325, -§ 11; 1994, ch. individuals pursuant to the Internal Revenue Code; pro- 
44, § 1; 1996, ch. 15, § 8; 2000, ch. 28, § 12; 2001, ch. 16, - hibits payment of interest on a refund of:any tax that is 
§ 8; 2002, ch. 18, § 1; 2003, ch. 2, § 1; 2003, ch. 439, § 6; not specifically provided for and that is made within sixty 
2007, ch. 45, § 3; 2011, ch. 177, § 1; 2018, ch. 27, § 12; days after a claim for refund; in Subsection B, after "be 
2016 (2nd S.S.), ch. 3, § 2; 2017, ch. 68, § 29. © paid at the", added "underpayment"; added Subparagraph 
- Cross references, — For the authority to make re- (b) of Paragraph (2) of Subsection D; between Subpara- 
funds or credits, see 7-1-29 NMSA 1978. graph (d) of Paragraph (2) of Subsection D and Subpara- 
For Section 6611 of the United States Internal Revenue graph (e) of Paragraph (2) of Subsection D, deleted "(3) 
Code, see 26 U.S.C.S.-§ 6611. the credit or refund is made within"; and deleted former 
The 2017 amendment, effective June 16, 2017, in- _-. Paragraph (5) of Subsection D, which prohibited payment 
cluded additional tax credits to the current list of tax cred- of interest if a credit or refund is made within sixty days 
its for which no interest is allowed or paid, and clarified of a claim of refund of any tax other than income tax. 
certain language; in Subsection D, Paragraph D(2), added > The 2011 amendment, effective July 1, 2011, prohib- 
“complete” preceding each occurrence of "claim for refund" ited the payment of interest on refunds from a film pro- 
throughout the paragraph, and in Paragraph D(7), added duction tax credit. 
"Investment Credit Act, Laboratory Partnership with The 2007 amendment, effective ‘January 1, 2008, in 
Small Business Tax Credit Act; Technology Jobs and Re- Subsection B, changed the interest rate from fifteen per- 
search and Development Tax Credit Act", and "Affordable cent a year to the rate established for individuals pursu- 
Housing Tax Credit Act", and after "or a", added "rural job ant to Section 6621 of the Internal Revenue Code and 
tax credit or". adds Subparagraph (c) of Paragraph (2) of Subsection D. 
The 2016 (2nd S.S.) amendment, effective October 19, The 2003 amendments, effective July 1, 20038, in 
2016, provided that no interest shall be allowed or paid Subsection. B, deleted "payable" following "interest" and 
with respect to an amount credited or refunded if the re- inserted "accrue and" following "tax shall"; rewrote Para- 
fund results from a tax credit pursuant to a high-wage jobs graph D(2) and added Paragraphs D(7) and (8). 
tax credit; in Paragraph D(7), after "refund results from The 2002 amendment, effective May 15, 2002, added 
a’, deleted "film production", after "tax credit pursuant to", the Subparagraph designation D(2)(a), and added Sub- 
deleted "Section 7-2F-1 NMSA 1978" and added."the Film paragraph D(2)(b); deleted Paragraph D(6), which read: 
Production Tax Credit Act or a high-wage jobs tax credit". "gasoline tax is refunded or credited under the Gasoline 
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Tax Act to users of gasoline off the highways"; and redes- 
ignated the following paragraph accordingly. 

The 2001 amendment, effective July 1, 2001, added 
Paragraph D(7). 

The 2000 amendment, effective January 1, 2001, 
substituted "on a daily basis" for "at the rate of one and 
one-fourth percent per month or fraction thereof;" in Sub- 
section B; deleted "or the Banking and Financial Corpora- 
tions Tax Act" following "Franchise Tax Act" in Subsection 
D(8); and added Subsection E. 

The 1996 amendment, effective July 1, 1996, added 
the proviso at the end of Subsection B and deleted "the 
Corporate Income Tax Act" following "the Income Tax Act" 
in Paragraph D(3). 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "sixty" for "one hundred twenty" in Paragraph D(5). 

The 1989 amendment, effective June 16, 1989, re- 
wrote the section to the extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


No offset of overpayment against prior liability. 
— Interest on underpayment of taxes is calculated with- 
out regard to receipt by the taxation and revenue depart- 
ment of any overpayment of taxes. The department, once a 
claim for refund is made, is authorized only to allow a tax- 
payer claiming a refund for overpayment of gas produc- 
tion taxes to credit the refund against current or‘future 
tax liabilities. Amoco Prod. Co. v. N.M. Taxation & Rev- 
enue Dep't, 1994-NMCA-086, 118 N.M. 72, 878 P.2d 1021. 


Refund requirement not state obligation which 
creates vested right. — Statutory requirement that 
the state pay interest on refunds of taxes judicially de- 
termined to have been illegally collected, cannot be said 
to create an obligation of the state to the taxpayer which 
gives rise to a vested right in the taxpayer within the 
meaning of N.M. Const., art. IV, § 34. Bradbury & Stamm 
Constr, Co. v. Bureau of Revenue, 1962-NMSC-078, 70 
N.M. 226, 372 P.2d 808. 

Requirement to pay interest ‘statutory liability 
in nature of penalty. — The requirement that the state 
pay interest on protested taxes judicially determined to 
have been illegally collected is only,a statutory liability 
and is in the nature of a penalty. Bradbury & Stamm Con- 
str. Co, v. Bureau of Revenue, 1962-NMSC-078, 70 N.M. 
226, 372 P.2d 808. 

If interest rate changes, old rate before, new rate 
after. — If the statutory rate of interest.on tax refunds 
is changed after the cause of action accrues, the interest 
should be allowed at thé old rate before, and at the new 
rate after, the altering enactment takes effect. Bradbury & 
Stamm Constr. Co, v. Bureau of Revenue, 1962-NMSC-078, 
70 N.M. 226, 372 P.2d 808. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State ane Local Taxation §§.1068, 1069. 

Right to interest on tax refunds, 57 A.L.R. 357, 7 6 A.L.R. 
1012, 112 A.L.R. 1183, 88'A.L.R.2d 823. 

Interest on tax refund or credit in absence of specific 
controlling statute, 88 A.L.R.2d 823... 

Effect of delay in receipt or negotiation of refund check 
in determining right to interest under § 6611 of the Inter- 
nal Revenue Code (26 USCA § 6611), 145 A.L.R» Fed. 437. 


7-1-69. Civil penalty for failure to pay tax or file a return. 


A. Except as provided in Subsection C of this section, in the case of failure due to negligence or 
disregard of department rules and regulations, but without intent to evade or defeat a tax, to pay 
when due the amount of tax required to be paid, to pay in accordance with the provisions of Sec- 
tion 7-1-13.1 NMSA 1978 when required to do so or to file by the date required a return regardless 
of whether a tax is due, there shall be added to the amount assessed : a penalty in an amount equal 
to the greater of: 

(1) two percent per month or any fraction of a month from the date the tax was due mul- 
tiplied by the amount of tax due but not paid, not to exceed ‘twenty ap ek of the tax due but not 
paid; 

(2). two.percent per month or any fraction of a month from the date the return was re- 
quired to be filed multiplied by the tax liability established in the late return, not to: exceed twenty 
percent of the tax liability established in the late return; or 

(3) a minimum of five dollars ($5.00), but the five-dollar ($5.00) minimum penalty. shall 
not apply to taxes levied under the Income Tax Act, Corporate Income and Franchise Tax Act or 
taxes administered by the department pursuant to Subsection B of Section 7-1-2 NMSA 1978. 

B. No penalty shall be assessed against a taxpayer if the failure to pay an amount of tax when 
due results from a mistake of law made in good faith and on reasonable grounds. slqerse 

C. Ifa different penalty is specified in a compact or other interstate agreement to which New 
Mexico is a party, the penalty provided in the compact or other interstate agreement shall be ap- 
plied to amounts due under the compact or other interstate agreement at the rate and in the man- 
ner prescribed by the compact or other interstate agreement. 

D. In the case of failure, with willful intent to evade or defeat a tax, to pay when due the 
amount of tax required to be paid, there shall be added to the amount fifty percent of the tax or a 
minimum of twenty-five dollars ($25.00), whichever is greater, as penalty. 

E, Ifdemand is made for payment of a tax, including penalty imposed pursuant to this section, 
and if the tax is paid within ten days after the date of such demand, no penalty shall: be imposed 
for the period after the date of the demand with respect to the amount paid. 


454 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-1-69 ADMINISTRATION 7-1-69 


F. Ifa taxpayer makes electronic payment of a tax but the payment does not include all of the 
information required by the department pursuant to the provisions of Section 7-1-13.1 NMSA 
1978. and if the department does not receive the required information within five business days 
from the later of the date a request by the department for that information is received by the tax- 
payer or the due date, the taxpayer shall be subject to a penalty of two percent per month or any 
fraction of a month from the fifth day following the date the request is received. If a penalty is im- 
posed under Subsection A of this section with respect to the same transaction for the same period, 
no penalty shall be imposed. under this subsection. | 

G. No penalty shall be imposed on: 

(1) tax due in excess of tax paid i in accordance with an approved estimated basis pursuant 
to Section 7-1-10 NMSA 1978; . 

(2) tax due as the result of a managed audit; or 

(3) tax that is deemed paid by crediting overpayments found in an audit or managed audit 
of multiple periods pursuant to Section 7-1-29 NMSA 1978. 


History: 1953 Comp., § 72-13-82, enacted by Laws I, GENERAL CONSIDERATION. 
1965, ch, 248, § 70; 1970, ch. 20, § 1; 1973, ch. 146, § 1; ali Gi arcuate ; 
1982, ch, 18, § 16; 1985, ch. 65, § 18; 1986, ch. 20, § 25; Section is divided into two parts: penalty for fraud 
1987, ch. 169, § 6; 1988, ch. 99, § 4; 1990, ch. 86, § 9; and penalty for negligence. Stohr v. N.M. Bureau of Rev- 
1992, ch. 55, § 16; 1996, ch. 15, § 9; 1997, ch. 67, § 8: enue, 1976-NMCA-118, 90 N.M.-48, 559 P.2d 420, cert. de- 
2000, ch. 28, § 13; 2001, ch. 16, § 9; 2003, ch. 398, § 14; Sate bh a 254, 561 Pad 1547 (1977) (decided under 
2007, ch. 45, § 4; 2021, ch. 65, § 5. iit 
Cross references. — For managed audits, see 7-1-11.1 Presumption of correctness, in 7-1-17 NMSA 1978, 
NMSA 1978. also applies to this penalty section. Tiffany Constr. Co. v. 
f Iti : -1-30 Bureau of Revenue, 1976-NMCA-127, 90 N.M. 16, 558 P.2d 
eee ee ore 1155, cert. denied, 90 N.M. 255, 561 P.2d 1348 (1977). 
The 2021 amendment, effective July 1, 2021, provided Penalty provision not denial of equal protection. 
that’a five dollar minimum late filing penalty shall not © — Penalties imposed on taxpayers based upon negligent 
apply to taxes levied under the Corporate Income and failure to pay taxes when due did not deny the taxpay- 
Franchise Tax Act; and in Subsection A, Paragraph A(3), ers equal protection ofthe law. Gathings v. Bureau of Rev- 
after "Income Tax Act", added "Corporate Income and enue, 1975-NMCA-016, 87 N.M. 334, 533 P.2d 107. : 
Franchise Tax Act. The date of assessment determines the applicable 
The 2007 amendment, effective January 1, 2008, penalty to be imposed. — The statutory penalty is de- 
changed the maximum rate from ten to twenty percent in termined at the time of assessment and the law in place 
Paragraphs (1) and (2) of Subsection A. at the time of assessment governs the penalty to be im- 
The 2008 amendment, effective July 1, 2003, in Sub- posed. GEA Integr ated Cooling Technology v. N.M. Taxa- 
section A substituted "C" for "B" following "provided in tion & Rev. Dep't, faetgseh aa iate 268 P.dd 48. 
Subsection" near the beginning, inserted "department" Application of increase occas to prior ia pe- 
preceding ''rules and regulations" near the middle, sub- riod was not retroactive. — The application of a new 
stituted "assessed a" for as" following "added to the ULTRA TOI ey At atc ae a 
amount" near the end, and inserted "in an amount equal of tax liabilities that arose for tax periods occurring prior 
to" preceding "the greater of" near the end; and added to the effective date of the statutory amendment that im- 
present Subsection B and redesignated the subsequent poses the new penalty gives the amendment proper pro- 
subsections accordingly. spective effect. GHA u ntegrated Cooling Technology v. N.M. 
The 2001 amendment, effective July 1, 2001, added Taxation & Rev. Dept, 2012-NMCA-010, 268 P.3d 48. 
Subsection F The date of assessment determines the applicable 
The 2000 amendment, effective July 1, 2000, added penalty to be imposed. — Where the taxpayer failed to 
Subsection E. pay gross receipts taxes for periods between June 1, 2006 
The 1996 amendment, effective July 1, 1996, added and July 1, 2007; effective January 1, 2008, the legisla- 
"Except as provided in Subsection B of this section," at ture increased the maximum statutory penalty to twenty 
the beginning of Subsection A, added Subsection B, and percent of the amount of unpaid taxes; prior to January 1, 
redesignated former Subsections B and C as Subsections 2008, the maximum statutory penalty was ten percent; 
C andD. | and in 2009, the N.M. taxation and revenue department 
The 1992 amendment, effective July 1, 1992, rewrote assesséd the taxpayer for unpaid taxes due for periods 
Subsection A, restructured the former three sentences of June 1, 2006 and July 1, 2007 and imposed the twenty 
Subsection C so as to constitute a single sentence, while percent penalty, the new statutory penalty of twenty per- 
making minor stylistic changes therein, and, in Subsec- cent was the applicable maximum penalty, because it was 
tion C, substituted all of the present language following in effect at the Seat ge at gg ee at 
"imposed by this subsection" for "shall be in addition to sessed. GEA Peis n: ii ine iN on M. Taxa- 
any penalty due under Subsection A of this section", tion & Rev. Dep't; 2012- me 
The 1990 amendment, effective July 1, 1990, added ©. Every person'is charged with reasonable duty to 
Subsection C ascertain possible tax consequences of his action. This 
d can be done by consultation with one's legal advisor. Tif- 
ANNOTATIONS fany Constr. Co, v. Bureau of Revenue, 1976-NMCA-127, 
¥ 90 N.M. 16, 558 P.2d 1155, cert. denied, 90 N.M. 255, 561 
I,., GENERAL CONSIDERATION, P.2d 1348 (1977). 


II... NEGLIGENCE. 


R ibility’ to ascertain tax consequences. 
Ill, PROTEST. cata eee lame NA a 


— Every person is charged with the reasonable duty to 
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ascertain the possible tax consequences, of his action or 
inaction, and a taxpayer cannot abdicate this responsibil- 
ity merely by appointing an accountant as its agent in tax 
matters. El Centro Villa Nursing Ctr v. Taxation & Rev- 
enue Dep't, 1989-NMCA-070, 108 N.M. 795, 779 P.2d 982. 


II, NEGLIGENCE. 


Taxpayers were not negligent in failing to pay natural 
gas processor's tax on operation which removed carbon diox- 
ide from coal seam gas where, at the time the applicable tax 
was enacted, coal seam gas was not processed and the ap- 
plicable tax law accordingly did not directly address whether 
the removal of carbon dioxide from coal seam gas constituted 
"processing." Amoco Prod. Co, v. N.M. Taxation & Revenue 
Dep't, 2003-NMCA-092, 134 N.M. 162, 74 P.3d 96. 

Propriety of penalty. — Taxpayer's penalty was 
proper where her failure to pay gross receipts tax was 
negligent based on the hearing officer's finding that the 
failure was due to the taxpayer's lack of knowledge and 
her erroneous belief that gross receipts tax was not due on 
certain transactions. Grogan v. N.M. Taxation & Revenue 
Dep't, 2003-NMCA-033, 133 N.M. 354, 62 P.3d 1236, cert. 
denied, 133 N.M. 413, 63 P.3d 516. 

Reliance on manufacturer's advice, — Where tax- 
payer, who operated a retail tobacco store, failed to pay 
gross receipts tax from buy-down and shelf-display con- 
tracts with cigarette manufacturers in reliance upon dis- 


cussions of taxpayer's tax liability with the manufacturers 


was negligent because taxpayer did not reasonably attempt 
to determine whether taxpayer's actions were justifiable 
under the tax statutes and regulations. Grogan v. N.M. Tax- 
ation & Revenue Dep't, 2002, NMCA-033, 133 N.M. 354, 62 
P.3d 1236, cert. denied, 133 N.M. 418, 63 P.3d 516. 
Minimum penalty for negligence when no tax due 
under equitable recoupment. — When the amount er- 
roneously paid by the taxpayer for a particular tax equals 
the amount that should have been paid for another tax 
and, under the doctrine of equitable recoupment, no fur- 
ther sums are due from the taxpayer, there is no basis for 
assessing a penalty as a percentage of the tax due, but the 
taxpayer may be required to pay the $5 minimum penalty 
if the error resulted from the taxpayer's negligence. Teco 
Invs. v. Taxation & Revenue Dep't, 1998-NMCA-055, 125 
N.M. 1038, 957 P.2d 532. 
Taxpayer was 


liable for civil penalties when taxpayer's failure to pay the 
gross receipts tax due was based on its erroneous beliefs, 
inattention, inaction where action would be reasonably re- 
quired, or a failure to exercise the degree of ordinary busi- 
ness care that similarly situated businesses would exercise. 
Arco Materials, Inc. v. State, Taxation. & Revenue Dep't, 
1994-NMCA-062, 118 N.M. 12, 878 P.2d 330, rev'd on other 
grounds sub nom, Blaze Constr. Co, v. Taxation & Revenue 
Dep't, 1994-NMSC-110, 118 N.M. 647, 884 P.2d 803, cert. de- 
nied, 514 U.S, 1016, 115 S. Ct. 1859, 131 L. Ed. 2d 216 (1995), 
Negligence not excused by actions of auditors. — A 
negligence penalty assessed against a taxpayer for its total 
failure to pay any compensating tax for a period of years 
was proper, since the taxpayer's sole excuse was that the 
failure to pay the tax was not uncovered by the accountants 
who certified the accuracy of the taxpayer's financial state- 
ments for the. annual reports to shareholders required by 
federal securities law. The taxpayer offered no evidence that 
the outside auditors reviewed the taxpayer's monthly state 
tax returns, did, not explain why the audit for the annual 
reports should have uncovered the failure to pay the.com- 
pensating tax, and did not explain why the failure of the au- 
ditors to discover the error would excuse the taxpayer's fail- 
ure to comply with clear state law. Vivigen, Inc. v. Minzner, 
1994-NMCA-027, 117 N.M. 224, 870 P.2d 1382. 
Substantial evidence of negligence. — Substantial 
evidence supported hearing officer's finding that nursing 
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home's failure to pay tax was due to negligence, since the 
home failed to show the hearing officer that it:acted rea- 
sonably in not reporting a medicaid readjustment to in- 
come payments as gross receipts. E/ Centro Villa Nursing 
Ctr. v. Taxation & Revenue Dep't, 1989-NMCA-070, 108 
N.M. 795, 779 P.2d 982. 

Taxpayer' s erroneous belief tantamount to negli- 
gence. — A taxpayer's mere belief that he is not liable to 
pay taxes is tantamount to negligence within the mean- 
ing of this section and invocation of the penalty is appro- 
priate. C & D Trailer Sales v. Taxation & Revenue Dep't, 
1979-NMCA-151, 93 N.M. 697, 604 P.2d 835, 

Taxpayer's erroneous belief and no further inves- 
tigation constituted negligence. — When taxpayer, an 
Arizona corporation headquartered in Phoenix, failed to 
file a return for work performed on the Navajo reservation 
within New Mexico (the first road job taxpayer had done 
in New Mexico), its belief that no taxes were due and that 
there were no taxes that they had to file for or register 
for, without further investigation, constituted negligence 
so as to justify the penalty imposed. Tiffany Constr. Co. v. 
Bureau of Revenue, 1976-NMCA-127, 90 N.M. 16, 558 P.2d 
1155, cert. denied, 90 N.M. 255, 561 P.2d'1348 (1977). 

"Negligent" means indifferent, careless or off-hand or 
lacking reasonable cause. Tiffany Constr, Co. v. Bureau 
of Revenue, 1976-NMCA-127, 90 N.M. 16, 558 P.2d 1155, 
cert. denied, 90 N.M. 255, 561 P.2d 1348 (1977). 

Negligence is general standard: defining direc- 
tor's duties. — "Negligence" as used in Subsection A is 
a general standard capable of reasonable application and 
sufficient to limit and define the commissioner's (now di- 
rector's) powers in imposing a penalty. Gathings v. Bureau 
of Revenue, 1975-NMCA-016, 87 N.M. 334, 533 P.2d 107. 

Negligence should be equated with federal stan- 
dard. — "Negligence," as used in Subsection A, should be 
equated with the federal standard of "lack of reasonable 
cause" as set forth in 26 U.S.C. § 6651(a). Gathings v. Bureau 
of Revenue, 1975-NMCA-016, 87 N.M. 334, 533 P.2d ped 


‘Til. PROTEST, 


Evidence of diligent protest based on informed 
consultation and advice. — Conclusory and self- 
serving statements in affidavits of an officer of the tax- 
payer and a tax attorney were insufficient to give rise 
to a genuine issue of material fact as to the existence of 
any acceptable ground for excusing the taxpayer's failure 
to report and pay gross receipts tax. Sonic Indus., Inc. v, 
State, 2000-NMCA-087, 129 N.M. 657, 11 P.3d 1219, rev'd 
on other grounds, 2006-NMSC- 038, 140 N.M. 212, ‘141 
P.3d 1266. 

"Diligent protest" negates negligence. — When a 
taxpayer's failure to pay taxes is the result of a "diligent 
protest" and his decision to challenge a tax is based on 
informed consultation and advice (i.e., from his attorney 
or accountant), the taxpayer negates any inference of neg- 
ligence and the application of the penalty provision is in- 
appropriate. C & D Trailer Sales v. Taxation & Revenue 
Dep't, 1979-NMCA-151, 93 N.M. 697, 604 P.2d 835. 

Reasonable doubt negates disregard of rules. — 
Penalty was improperly assessed and taxpayer is not li- 
able for penalty and interest where diligent protest by the 
taxpayer negated the possibility of negligence, and the tax- 
payer did not disregard the rules and regulations because 
there was reasonable doubt as to the correctness of the 
taxes imposed by the commissioner (now secretary). Stohr v. 
N.M. Bureau of Revenue, 1976-NMCA-118, 90 N.M. 43, 559 
P.2d 420, cert. denied, 90 N.M. 254, 561 P2d 1347 (1977). 

Not negligence to protest rulings or disregard 


a penalty shall be added to the amount owed only in the 
event of failure to pay an assessed amount due to neg- 
ligence or disregard of rules and regulations, Taxpayers 
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were neither negligent nor heedless of any rules and reg- 
ulations where they carried forward a thorough protest 
against the rulings of the commissioner (now secretary) 
with reasonable doubt as to the interpretation and ap- 
plicability of the various taxes sought to be imposed by 
his order. Any presumptions of correctness which might 
have attached to the commissioner's (now secretary's) de- 
cision had been sufficiently overcome. The decision to as- 
sess penalties, not being in accordance with the law, was 
reversed in its entirety. Co-Con, Inc. v. Bureau of Revenue, 
1974-NMCA-134, 87 N.M. 118, 529 P.2d 1239, cert. denied, 
87 N.M. 111, 529 P.2d 1232. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 856 to 865. 

Retroactive effect of statutes relation to interest on or 
penalties in respect of delinquent taxes, 77 A.L.R. 1034. 

Liability to penalty imposed for failure to pay tax of one 


who in good faith contested its validity, 96 A.L.R. 925, 147 


A.L.R. 142, 


ADMINISTRATION 7-1-71 


Penalty for nonpayment of taxes when due as affected 
by lack of notice to taxpayer, 102 A.L.R. 405. 

Doubt as to liability for, or as.to person to whom to pay, 
tax, as affecting liability for penalties and interest, 137 
A.L.R. 306. 

Time of mailing or time of receipt as determinative of 
liability for penalty or additional amount for failure to pay 
tax or license fee within prescribed time, 158 A.L.R. 370. 

What amounts to reasonable cause for failure to file, or 
delay in filing, tax return, 3 A.L.R.2d 617. 

Penalties or interest incurred because of delinquency of 
execution, administration or trustee, in respect of taxes 
as a charge against him personally or against estate, 47 
A.L.R.3d 507, 

Retailer's or buyer's defenses against exaction of penal- 
ties for failure to file, or deficiency in, state or local sales 
tax return, 20 A.L.R.4th 952. 

85 C.J.S,. Taxation §§ 1529 et seq. 


7-1-69.1. Civil penalty for failure to file an information return. 


A taxpayer, wholesaler, retailer or rack operator who fails to file an information return on time 
pursuant to the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978] or the Special Fuels Supplier 
Tax Act [Chapter 7, Article 16A NMSA 1978] shall pay a penalty of fifty dollars ($50.00) for each 
late report. This penalty shall be in addition to other applicable penalties, 


History: Laws 2005, ch. 109, § 1; 2007, ch. 45, § 5. 


The 2007 amendment, effective January 1, 2008, 
added "wholesaler, retailer or rack operator". 


7-1-69.2. Civil penalty for failure to correctly file certain deductions. 


In the case of a taxpayer that deducts gross receipts pursuant to Section 7-9-92 or 7-9-93 
NMSA 1978 instead of deducting or exempting gross receipts pursuant to another applicable 
provision of the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978] 
as required by those sections, there shall be assessed a penalty on the taxpayer in an amount 
equal to twenty percent of the value of the hold harmless distribution resulting from the incor- 
rect deduction. ) 


Effective dates. — Laws 2016 (2nd S.S.), ch. 3, §9 


History: Laws 2016 (2nd S.S.), ch. 3, § 3. 
; made Laws 2016 (2nd S.S.), ch. 3, § 3 November 1, 2016. 


7-1-70. Civil penalty for bad checks. 


If any payment required to be made by provision of the Tax Administration Act is attempted to 
be made by check that is not paid upon presentment, such dishonor is presumptive of negligence. 
The penalty shall never be less than ten dollars ($10.00). This penalty is in addition to any other 
penalty imposed by law. 


History: 1953. Comp., § 72-13-83, enacted by Laws 
1965, ch. 248, § 71; 1996, ch. 15, § 10. 
Cross references. — For presentment and dishonor 


The 1996 amendment, effective July 1, 1996, made a 
minor stylistic change in the first sentence and added the 
third sentence. 


generally, see 55-3-501 NMSA 1978 et seq. 


7-1-71. Civil penalty for failure to collect and pay over tax. 


If any person required to collect and pay over any tax fails, neglects or refuses to collect such tax 
or to account for and pay over such tax, he shall either pay the amount of tax himself or he shall 
pay a penalty equal to the total amount of the tax not collected or not accounted for and paid over, 
in either case in addition to other penalties provided by law. 
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History: 1958 Comp., § 72-13-84, enacted by Laws 
1965, ch. 248, § 72. 

Cross references. — For defaulting officers and pros- 
ecution for shortages, see 10-17-9 and 10-17-10 NMSA 1978. 


ANNOTATIONS 


TAXATION 


7-1-71.3 


Retailer's or buyer's defenses against exaction of penal- 
ties for failure to file, or deficiency in, state or loeal sales 
tax return, 20 A.L.R. 4th 952, 

Sufficient nexus for state to require foreign entity to col- 
lect state's compensating, sales, or use tax - post-Complete 
Auto Transit cases, 71 A.L.R.5th 671. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Retail- 
er's failure to pay to government sales or use tax funds as 
constituting larceny or embezzlement, 8 A.L:R.4th 1068. 


7-1-71.1. Tax return preparers; requirements; penalties. 


A. The secretary may require by regulation any tax return preparer with respect to any re- 
turn of income tax or claim for refund: with respect to income tax to sign such return or claim for 
refund. 

B. The secretary may require by regulation any tax return preparer with respect to any return 
of income tax or claim for refund with respect to income tax to furnish the tax return preparer's 
identification number on such return or claim for refund. 

C. Any tax return preparer with respect to any return of income tax or claim for refund with 
respect to income tax who is required by regulations promulgated by the secretary to sign a return 
or claim for refund or to furnish an identification number on such return or claim for refund and 
who fails to sign such return or claim for refund or to furnish an identification number on such 
return or claim for refund shall pay.a penalty of twenty-five dollars ($25.00) for such failure unless 
it is shown that such failure is due to reasonable cause and not due to willful neglect. 

D,. Any tax return preparer who endorses or otherwise negotiates, either directly or through 
an agent, any warrant in respect of the Income Tax Act [Chapter 7, Article 2 NMSA 1978] issued 
to a taxpayer, other than the tax return preparer, shall pay a penalty of five hundred dollars 
($500) with respect to each such warrant; provided that the provisions of this subsection shall not 
apply with respect to the deposit by a bank, savings and loan association, credit union or other 
financial corporation of the full amount of the warrant in the taxpayer's account for the benefit 
of the taxpayer. 

E. For the purposes of this section, any penalty determined to be due shall be esc tae to be 
tax due. 


History: 1978 Comp., § 7-1-71.1, enacted by Laws 
1985, ch. 65, § 19; 2001, ch. 56, 817. 

The 2001 amendment, piieneus July 1, 2001, substi- 
tuted "secretary" for "director" throughout the section. 


ANN OTATIONS | 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 ne 
Jur. 2d State a Local Taxation § 592. 

Who is an "income tax return preparer' under 26 USCS 
§ 7701(a)(36)?, 132 A.L.R. Fed. 265. 


7-1-71.2. Repealed. 


Repeals. — Laws 2007, ch. 45, § 14 repealed 7-1-71.2 
NMSA 1978, as enacted by Laws 2004, ch. 116, § 3, relat- 


or health care practitioner services, effective July 1, 2007. 
For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com. 


ing to the penalty for incorrect reporting of food deduction 


7-1-71.3. Willful failure to collect and pay over taxes. 


A. A person who is required to collect, account for and pay over a tax imposed by the state and 
who willfully, with the intent to defraud, fails to collect or truthfully account for and pay over the 
tax due to the state is guilty of a felony, and upon conviction thereof, shall be fined not more than 
five thousand dollars ($5,000) or imprisoned for a period of not less than six months and not more 
than three years, or both, together with the costs of prosecution. 

B. As used in this section: 

(1) "tax" does not include civil penalties or interest; and 
(2) "willfully" means intentionally, deliberately or purposely, but not necessarily malli- 
ciously. 
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History: Laws 2005, ch. 108, § 4. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 108 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-1-71.4.. Tax return preparer; electronic filing requirement; penalty, 


A. In taxable years beginning on or after January 1, 2008, a tax return preparer who prepares 
over twenty-five personal income tax returns for a taxable year shall ensure that each return 
is submitted to the department by a department-approved electronic media, unless a person for 
whom the preparer files a return requests, in a form prescribed by the department, that the return 
be filed by other means in accordance with department rule. 

B. A tax return preparer shall pay to the department a penalty not to exceed five dollars ($5.00) 
for each tax return filed in violation of this section. 


History: Laws 2007, ch. 127, § 2. Effective dates. — Laws 2007, ch. 127, § 4 made Laws 
Cross references, — For electronic payments, see 7-1- 2007, ch. 127, § 2 effective July 1, 2007. 
13.4 NMSA 1978. 


7-1-72. Attempts to evade or defeat tax. 


Any person who willfully attempts to evade or defeat any tax or the payment thereof is, in ad- 
dition to other penalties provided by law, guilty of a felony and, upon conviction thereof, shall be 
fined not less than one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000), or 
imprisoned not less than one year nor more than five years, or both such fine and imprisonment, 
together with the costs of prosecution. 


History: 1953 Comp., § 72-13-85, enacted by Laws Attorney convicted for violation of this sec- 
1965, ch. 248, § 73. tion was suspended from the practice of law. In re Cox, 
1994-NMSC-054, 117 N.M. 575, 874 P.2d 783. 
ANNOTATIONS Tax evasion is a crime involving moral turpitude, 
Prior assessment not needed. — This section covers because fraud is an essential part of tax evasion. Witt- 
all willful attempts to evade taxes, including willful fail- genstein v. Immigration & Naturalization Serv., 124 F.3d 
ure to file returns if that results in evasion of taxes and 1244 (10th Cir. 1997). 
willful failure to pay taxes required by law if that is mo- Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
tivated by an attempt to evade. There need not be a prior 


Jur. 2d State and Local Taxation § 7. 
assessment of taxes before a defendant may be convicted Right of grantor or transferor or his privies to attack 


of evasion of taxes. State.v. Long, 1996-NMCA-011, 121 conveyance or transfer made for purpose of evading taxa- 
N.M. 333, 911 P.2d 227. tion, 118 A.L.R. 1184, . 
Traditional standard of proof applied in tax fraud Actionability of accusation or imputation of tax evasion, 


32 A.L.R.3d 1427. 


cases. — Court of if Id not i higher ; - 
INU gag aici 8b WE ay A Construction and application of United States Sentenc- 


standard of proof in terms of criminal intent. in. tax fraud ‘ AS 
cases, b aah instead to follow the traditional stan- ing Guideline § 2T1.4(b)(2) (18 USCS § 2T1.4(b)(2)), au- 
dard of appellate review in criminal cases. State v. Martin thorizing increase in base offense level for individual for 
1977-NMCA-049, 90 N.M. 524, 565 P.2d 1041, cert. denied, 90 use of "sophisticated means" to impede discovery of tax 
N.M. 636, 567 P.2d 485, overruled on other grounds by State v. fraud, 131 A.L.R, Fed. 601, _ 
Wilson, 1994-NMSC-009, 116 N.M. 793, 867 P.2d 1175. Construction and application of 26 USCA § 6015(b)(1) 
Appropriateness of incarceration as penalty. — (C) requiring that spouse not know of understatement of 
It was not error for the trial court to impose a sentence tax arising from erroneous deduction, credit, or basis to 
of incarceration pursuant to the plea and disposition obtain innocent spouse exemption from liability for tax, 
agreement where defendant was given an opportunity 154 A.L.R. Fed. 233. coation of 26.U8,C\A'8'6015(bI1 
to explain what efforts he had made to acquire funds for Construction and See ate ty phi del § a )1) 
restitution and failed to present evidence sufficient to (C), requiring that spouse not know of omission of gross 
excuse his inability to present any funds. State v. Bowie, income from joint tax return to obtain innocent spouse ex- 
1990-NMCA-068, 110 N.M. 283, 795 P.2d 88. emption from liability for tax, 161 A.L.R. Fed. 373. 


7-1-72.1. Civil penalty; willful attempt to cause evasion of another's tax. 


Any person other than the taxpayer who willfully causes or attempts to cause the evasion of a 
taxpayer's obligation to report and pay tax may be assessed a civil penalty in an amount equal to 
the amount of the tax, penalty and interest attempted to be evaded. 


History: Laws 1997, ch. 67, § 9. Effective dates, — Laws 1997, ch. 67, § 12 made Laws 
1997, ch: 67, § 9 effective July 1, 1997. 
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7-1-73. Tax fraud. 


A. A person is guilty of tax fraud if the person: 

(1) willfully makes and subscribes any return, statement or other document that contains 
or is verified by a written declaration that it is true and correct as to every material matter and 
that the person does not believe it to be true and correct as to every material matter; 

(2) willfully assists in, willfully procures, willfully advises or willfully provides counsel re- 
garding the preparation or presentation of a return, affidavit, claim or other document pursuant to 
or in connection with any matter arising under the Tax Administration Act or a tax administered 
by the department, knowing that it is fraudulent or knowing that’ ‘it is false as to a material mat- 
ter, whether or not that fraud or falsity is with knowledge or consent of: 

(a) the taxpayer or other person liable for taxes owed on the return; or 
(b) a person who signs a document stating that the return, affidavit, claim or other 
document is true, correct and complete to the best of that person's knowledge; | 

(3) files any return electronically, knowing the information in the return is. not true and 
correct as to every material matter; or 

(4) with intent to evade or defeat the payment or collection of any tax, or, Known that 
the probable consequences of the person's act. will be to evade or defeat the payment or collection 
of any tax, removes, conceals or releases any property on which levy is authorized or that is liable 
for payment of tax under the provisions of Section 7-1-61 NMSA 1978, or aids in accomplishing or 
causes the accomplishment of any of the foregoing. 

B. Whoever commits tax fraud when the amount of the tax owed is tivo hundred fifty dollars 
($250) or less is guilty of a petty misdemeanor and shall be sentenced pursuant to the sage 
of Section 31-19-1 NMSA 1978. 

C. Whoever commits tax fraud when the amount of the tax owed is over two Hatared fifty dol- 
lars ($250) but not more than five hundred dollars ($500) is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

D. Whoever commits tax fraud when the amount of the tax owed is over five hundred dollars 
($500) but not more than two thousand five hundred dollars ($2,500) is guilty of a fourth degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15. NMSA 1978. 

E. Whoever commits tax fraud when the amount of the tax owed is over two thousand five 
hundred dollars ($2,500) but not more than twenty thousand dollars ($20,000) is guilty of a third 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

F. Whoever commits tax fraud when the amount of the tax owed is over twenty thousand dol- 
lars ($20,000).is guilty of a second degree felony and shall be sentenced pursuant to the provisions 
of Section 31-18-15 NMSA 1978. 

G. In addition to the fines imposed pursuant to this section, a person who commits tax fravid 
shall pay the costs of the prosecution of the person's case. 

H. As used in this ‘section: 

(1) "tax" does not include civil penalties or interest; and 

(2) "willfully" means isan caesar deliberately or purpasely, but not DECeRR EEN, mali- 
ciously. 


History: 1953 Comp., §-72-13-86, enacted by Laws the Tax Administration Act or a tax administered by. the 


1965, ch. 248, § 74; 1979, ch. 144, § 60; 1989, ch. 325, § 12; taxation and revenue department knowing that it is false 
1992, ch. 55, §. 17; 2005, ch. 108, § 3; 2006, ch. 29, § 1. or fraudulent; deleted from Subsection A(4) the statement 
The 2006 amendment, effective July 1, 2006, changed of the penalty for conviction of a felony under this section; 
the crime from "false statement and fraud" to "tax fraud" and added Subsection B to provide definitions of "tax" and 
in Subsection A; deleted the former provision at the end "willfully", 
of Paragraph (4) of Subsection A, which provided that a The 1992 amendment, effective July 1, 1992,added 
violation of Subsection A was a felony; added Subsections =~ Subsection B, redesignated former Subsection B as Sub- 
B through F to provide a schedule for sentencing for dif- section C, and made minor stylistic changes baronet 
ferent degrees of tax fraud; and added Subsection G to the section. 
provide that in addition to fines, a person who,commits The 1989 amendment, effective June 16, 1989, in 
tax fraud shall pay the cost of prosecution. Subsection A, substituted "that it is true and correct as 
The 2005 amendment, effective June 17, 2005, added to every material matter and which the individual or per- 
Subsection A(2) to provide that a person is guilty of a fel- son does not" for "that it is made under the Ligeem of 
ony if the person willfully acts in the preparation or pre- perjury and which he does not". [. 


sentation of a document with respect to a matter under 
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ANNOTATIONS 
Traditional standard of proof applied in tax fraud 
cases. — Court of appeals would not require a higher 


standard of proof in terms of criminal intent in tax fraud 
cases, choosing instead. to follow the traditional standard 
of appellate review in criminal cases. State v. Martin, 
1977-NMCA-049, 90 N.M. 524, 565 P.2d 1041, cert. denied, 
90 N.M. 636, 567 P.2d 485, overruled on other grounds by 
State v. Wilson, 1994-NMSC-009, 116 N.M. 798, 867 P.2d 
1175. 

To meet willfulness requirement of section, all 
that is required is proof that the person acted intention- 
ally in the sense that he was aware of what he was doing. 


State v: Sparks, 1985-NMCA-004, 102 N.M. 317, 694 P.2d 
1382. 

UJI Criminal 1.50 (UJI 14-141 NMRA), the instruc- 
tion on general criminal intent, is required in prosecu- 
tions for false statements on tax returns. State v. Sparks, 
1985-NMCA-004, 102 N.M. 317, 694 P.2d 1382. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Reli- 
ance on attorney, accountant or other expert in preparing 
income tax returns as defense against fraud penalties, 22 
A.L.R.2d 972. 

Tax preparer's willful assistance in preparation of false 
or fraudulent tax returns under § 7206(2) of Internal Rev- 
enue Code of 1954 (26 USCS § 7206(2)), 43 A.L.R. Fed. 
128. 

85 C.J.S, Taxation § 1591. 


7-1-74. Interference or attempts corruptly, forcibly or by threat to 


interfere with administration of revenue laws. 


Whoever forcibly, or by bribe, threat.or other corrupt practice obstructs or impedes or attempts 
to obstruct or impede the due administration of the provisions of the Tax Administration Act shall, 
upon conviction thereof, be fined not less than two hundred fifty dollars ($250) nor more than ten 
thousand dollars ($10,000) or imprisoned for not less than three months nor more than one year, 
or both, together with costs of prosecution. 


History: 1953 Comp., § 72-13-87, enacted by Laws 
1965, ch. 248, § 75. 


7-1-75. Assault and battery of a department employee. 


Whoever assaults and batters or attempts to assault and batter an employee of the department 
acting within the scope of his employment shall, upon conviction thereof, be fined not less than 
one hundred dollars ($100) nor more than five hundred dollars ($500) or be imprisoned for not less 
than three days nor more than six months, or both, together with costs of prosecution. Jurisdiction 
over actions hier under this section is hereby granted to peas courts. 


History: 1953 jedi § 72618-8741, enacted by Laws 
1971, ch. 276, § 12; 1979, ch. 144, § 61. 


7-1-76. Revealing information concerning taxpayers. 


A person who reveals to another person any return or return information that is prohibited from 
being revealed pursuant to Section. 7-1-8 NMSA 1978 or who uses a return or return information 
for any purpose that is not authorized by Sections 7-1-8 through 7-1-8.11 NMSA 1978 is guilty of 
a misdemeanor and shall, upon conviction thereof, be fined not more than one thousand dollars 
($1,000) or imprisoned up to one year, or both, together with costs of prosecution, and shall not be 
employed by the state for.a period of five years after the date of the conviction. 


History: 1953 Comp., § 72-13-88, enacted by Laws 
1965, ch. 248, § 76; 1979, ch. 144, § 62; 2009, ch. 243, 
§ 13; 2017, ch. 63, § 30. 


The 2009 amendment, effective July 1, 2009, in the 
first sentence, after "other disposition", added "of district 


facilities" and in the fourth sentence, after "pending use", 


The 2017 amendment, effective June 16, 2017, after added "pursuant to the provisions of this section". 


"Sections 7-1-8 through", ehanged RO a eS a 


7-1-77. Timeliness ee last day for performance falls on ‘Saturday, 
Sunday or legal holiday. 


When by any provision of the Tax Administration Act the last day for performing any act falls on 
Saturday, Sunday ora legal state or national holiday, the performance of the act shall be considered 
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timely if it is performed on the next succeeding day which is not a Saturday, Sunday or a legal 
state or national holiday. 


History: 1953 Comp., § 72-13-89, enacted by Laws Cross references. — For general rule as to computa- 
1965, ch. 248, § 80. tion of time, see 12-2A-7 NMSA 1978. 


7-1-78. Burden of proof in fraud cases. 


In any proceeding involving the issue of whether any person has been guilty of fraud or corrup- 
tion, the burden of proof in respect of such issue shall be upon the secretary or the state. 


History: 1953 Comp., § 72-13-90, enacted by Laws The 2001 amendment, effective July 1, 2001, substi- 
1965, ch, 248, § 81; 1979, ch. 144, § 63; 2001, ch. 56, § 18. tuted "secretary" for "director". 


7-1-79. Enforcement officials. 


Every individual to whom the director delegates the function of enforcing any of the provisions 
of the Tax Administration Act: 

A. shall be furnished with credentials identifying him; and 

B. may request the assistance of any sheriff or deputy sheriff or of the state police in nadie to 
perform his duties, which assistance shall be afforded in appropriate circumstances. 


History: 1953 Comp., § 72-13-91, enacted by Laws 
1965, ch. 248, § 82; 1979, ch. 144, § 64. 


7-1-80. Dissolution or withdrawal of corporation. 


The secretary of state shall not issue any certificate of dissolution to any taxpayer or allow any 
corporate taxpayer to withdraw from the state until: 

A. the taxpayer files with the secretary of state a certificate signed by the secretary of taxa- 
tion and revenue or the secretary of taxation and revenue's delegate stating that as of a certain 
date the taxpayer is not liable for any tax and containing a statement verified by a responsible 
official of the corporation to the effect that the taxpayer has not engaged in business after the 
date above specified. If the taxpayer has so engaged in business, any certificate of dissolution or 
withdrawal shall be of no effect and all liabilities of the corporation shall continue as if no certifi- 
cate had been granted; 

B. asuccessor, acceptable to the secretary of taxation and revenue or the secretary's delegate, 
to any corporation requesting dissolution or withdrawal enters into a binding agreement by pro- 
vision of which the successor assumes full liability for payment of all taxes due or expected to 
become due from the corporation and certification thereof is given by the secretary of taxation and 
revenue or the secretary's delegate; or 

C. satisfactory security for payment of the taxes due or expexied to become due Seda the 
corporation is furnished in accordance with the provisions of Section 7-1-54 NMSA 1978 and 
certification thereof is given by the secretary of taxation and revenue or the secretary's del- 
egate, 


History: 1953 Comp., § 72-13-92, enacted by Laws A, after "the taxpayer filed with the", deleted "state corpo- 


1965, ch. 248, § 83; 1979, ch. 144, § 65; 1985, ch. 65, ration commission" and added ' ‘secretary of state", after 
§ 20; 1993, ch. 30, § 11; 2018, ch. 75, § 8. "certificate signed by the secretary", added "of taxation 
Cross references. — For sale of assets of a corpora- and revenue", after "taxation and revenue or the", de- 
tion, see 53-15-1 to 53-15-4 NMSA 1978. leted ' ‘secretary's " and added isecretary of taxation and 
For dissolution of corporations geperally, see 53-16-1 to revenue's"; in Subsection B, after "acceptable to the sec- 
53-16-24 NMSA 1978. retary", added "of taxation and revenue" and after "given 
The 2013 amendment, effective July i201 Penuced . by the secretary of", added "of taxation and revenue"; and 
taxpayers to file certificates signed by the secretary of in Subsection C, after "given by the secretary", added "of 
taxation and revenue that they are not liable for any tax; taxation and revenue". 
in the introductory sentence, deleted "state corporation The 1993 amendment, effective June 18, 1993, substi- 
commission" and added "secretary of state"; in Subsection tuted "secretary or the secretary's delegate" for "director 
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of the revenue division or his delegate" in four places and 
made minor stylistic changes. 


7-1-81. Repealed. 


Repeals. — Laws 1979, ch. 144, § 67, repealed 7-1- 
81 NMSA 1978, as enacted by Laws 1971, ‘ch.:276, §.13, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations § 2880; 36 Am. Jur. 2d Foreign Cor- 
porations § 313. 

19 C.J.S. Corporations §§ 811 to 882. 


relating to bar of actions for tort against bureau employ- 
ees and limited liability of bureau. 


7-1-82. Transfer, assignment, sale, lease or renewal of liquor license. 


A. The director of the alcohol and gaming division of the regulation and licensing department 
shall not allow the transfer, assignment, lease or sale of any liquor license pursuant to the provi- 
sions of the Liquor Control Act [60-3A-1 NMSA 1978 et seq.] until the saab receives written 
notification from the secretary or secretary's delegate that: 

(1) the licensee or any person authorized to use the license is not a delinquent taxpayer as 


defined in Section 7-1-16 NMSA 1978; or 


(2) the transferee, assignee, buyer or lessee has entered into a written agreement with the 
secretary or secretary's delegate in which the transferee, assignee, buyer or lessee has assumed 
full liability for payment of all taxes due or which may become due from engaging in business au- 


thorized by the liquor license. 


B. The director of the alcohol and gaming division of the regulation and licensing department 
shall not allow the renewal of any liquor license pursuant to the provisions of the Liquor Control 
Act until the director receives notification from the secretary or secretary's delegate that on a cer- 


tain date: 


(1) there is no AnieaseH tax liability from engaging in business authorized by the liquor 
license or, if there is assessed tax liability, the licensee is not a delinquent taxpayer; and 
(2) there are no unfiled tax returns due from engaging in business authorized by the li- 


quor license. 


History: 1953 Comp., § 72-13-94, enacted by Laws 
1973, ch. 179, § 1; 1975, ch. 116, § 5; 1979, ch. 144, § 66; 
1995, ch, 70, § 4. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "alcohol and gaming division of the regulation and 
licensing department" for "department of alcoholic bever- 
age control" and "the director" for "he" in the introduc- 
tory paragraphs of Subsections A and B, substituted "the 
transferee, assignee, buyer or lessee" for "he" in Para- 
graph A(2), and substituted,"secretary or secretary's dele- 
gate" for "director or his delegate" throughout the section, 


ANNOTATIONS 


Subsections A(1) and (2) are alternatives; if 
either one is satisfied, the department must issue a 
clearance for transfer of the license. Bank of Commerce 
v. N.M, Taxation & Revenue Dep't, 1998-NMCA-063, 


125 N.M. 183,958 P,.2d 758, cert. denied, 125 N.M. 145, 
958 P.2d 103. 

Tax liability as lien. — The tax liability referred to 
in this section may become a lien in favor of the state in 
the amount of taxes due if the procedures set forth in Sec- 
tions 7-1-37 and 7-1-38 NMSA 1978 are followed. Jn re 
What D'Ya Call It, Inc., 1986-NMSC-098, 105 N.M. 164, 
730 P.2d 467. 

Payment of delinquent taxes may be required be- 
fore transfer. — The state may require payment of delin- 
quent. taxes prior to transfer of a liquor license, pursuant 
to this section, where its liens under Sections 7-1-37 and 
7-1-38 NMSA 1978 have been foreclosed. First Interstate 
Bank v. Taxation & Revenue Dep't, 1989-NMCA-067, 108 
N.M. 756, 779 P.2d 138, cert. denied, 108 N.M. 771, 779 
P.2d 549. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors §§ 174, 177. 

48 C.J.S. Intoxicating Liquors §§ 145 to 147, 151. 


7-1-83. Business and employee status during disaster response period. 


A. An out-of-state business that conducts operations within the state for purposes of perform- 
ing disaster- or emergency-related work in response to a declared state disaster or emergency 
during the disaster response period shall not be considered to have established a level of presence 
that would require that business to register, file or remit state or local taxes or fees, including gross 
receipts taxes or property tax on equipment brought into the state temporarily for use during the 
disaster response period and subsequently removed from the state. For purposes of any state or 
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local tax on or measured by, in whole or in part, net or gross income or receipts, all activity of the 
out-of-state business that,is conducted in this state pursuant to this section shall be disregarded 
with respect to any filing requirements for such tax, including the filing required for a unitary or 
combined group of which the out-of-state business may be a part. For the purpose of apportioning 
income, revenue or receipts, the performance by an out-of-state business of any work in accordance 
with this section shall not be sourced to or otherwise impact or increase the amount of income, 
revenue or receipts apportioned to this state. 

B. An out-of-state employee shall not be considered to have established SRA or a presence 
in the state that would require that person or that person's employer to file and pay income taxes 
or to be subjected to tax withholdings or to file and pay any other state or local tax or fee during 
the disaster response period. This includes any related state or local employer withholding and 
remittance obligations but does not include any transaction taxes or fees pursuant to Subsection 
C of this section. 

C.. Out-of-state businesses and baits of-state employees shall be foaied to pay transaction 
taxes and fees, including fuel taxes or gross receipts taxes on materials;or services consumed or 
used in the state subject to gross receipts tax, hotel taxes, car rental taxes or fees that the. out-of- 
state affiliated business or out-of-state employee purchases for use or consumption in the state 
during the disaster response period, unless such taxes are other nae exempted during a disaster 
response period. 

D. An out-of-state business or out-of-state employee that remains in the state after the disas- 
ter response period will become subject to the state's normal standards for establishing residency 
or presence or doing business in the state and will therefore become responsible for any business 
or employee tax requirements that ensue. i: 

E.. As used in this section: 

(1) "critical infrastructure" means property, equipment and related support facilities that 
service multiple customers or residents, including real and personal property such as buildings, 
offices, lines, poles, pipes, structures and equipment that is owned or used by: 

(a) . communications networks; 

(b) electric generation, transmission and distribution systems; 

(c) natural gas and natural gas liquids gathering, processing, storage, transmission 
and distribution systems; 

(d) crude oil and refined product pipelines; and 

(e) water pipelines; 

(2). "declared state disaster or emergency" means a disaster or emergency event for which; 
(a) , a governor's state of emergency proclamation has been issued; 

(b) a presidential declaration of a federal major disaster or emergency has been is- 
sued; or . 
(c). another authorized official of the state receives notification from a registered busi- 
ness of a disaster or emergency and that official designates the event as a declared state disaster 
or emergency, thereby invoking the provisions of this section; | 

(3) "disaster- or emergency-related work" means repairing, renovating, installing, build- 
ing, rendering services or conducting other business activities that relate to critical infrastructure 
that has been damaged, impaired or destroyed by a declared state disaster or emergency; 

(4) "disaster response period" means a period that begins ten days prior to the first day of 
the governor's proclamation, the president's declaration or the designation by another authorized 
official of the state of a declared state disaster or emergency and that extends sixty calendar days 
after the declared state disaster or emergency; 

(5) . "out-of-state business’ means.a business entity that, except for disaster- or emergency- 
related work, has no presence in the state and that conducts no business in the state and whose 
services are requested by a registered business or by a state or local government for purposes of 
performing disaster- or emergency-related work in the state. "Out-of-state business"includes a 
business entity that is affiliated with a registered business in the state solely through common 
ownership and that has no registrations or tax filings or nexus in the state other than disaster- or 
emergency-related work during the tax year immediately a the declared state me ane 
or emergency; 
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(6) "out-of-state employee" means an employee who does not work in the state, except for 
disaster- or emergency-related work during the disaster response period; and 

(7) "registered business in the state" means a business entity that is currently registered 
to do business in the state prior to the declared state disaster or emergency. 


History: Laws 2016, ch. 59, § 2. 
Effective dates. — Laws 2016, ch. 59 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 18, 2016, 90 days after the ad- 


journment of the legislature. 


ARTICLE 1A 


Project Mainstream Employment Tax Credit 


Sec. 

7-1A-1. Repealed. 
7-1A-2. Repealed. 
7-1A-3. Repealed. 


7-1A-1. Repealed. 


Repeals. — Laws 1988, ch. 126, §7 repealed 7-1A-1 
NMSA 1978, as enacted by Laws 1988, ch. 126, § 1, 


7-1A-2. Repealed. 
Repeals. — Laws 1988, ch. 126, §7 repealed 7-1A-2 


NMSA 1978, as enacted by Laws 1988, ch. 126, § 2, relat- 
ing to the purpose of the act, effective July 1, 1990. 


7-1A-3. Repealed. 
Repeals. — Laws 1988, ch. 126, §7 repealed 7-1A-3 


NMSA 1978, as enacted by Laws 1988, ch. 126, § 3, relat- 
ing to definitions, effective July 1, 1990. 


7-1A-4. Repealed. 
Repeals. — Laws 1988, ch, 126, §7 repealed 7-1A-4 


NMSA 1978, as enacted by Laws 1988, ch. 126, § 4, relat- 
ing to administration of the act, effective July 1, 1990. 


7-1A-5. Repealed. 


Repeals. — Laws 1988, ch. 126, §7 repealed 7-1A-5 
NMSA 1978, as enacted by Laws 1988, ch. 126, §5, 


Sec. 
7-1A-4. Repealed. 
7-1A-5. Repealed. 


relating to the short title of the Project Mainstream Em- 
ployment Tax Credit Act, effective July 1, 1990. 


relating to employment tax credit, amount, claimant, pro- 
cedures, effective July 1, 1990. 


ARTICLE 1B 


Administrative Hearings Office 


1. Short title. 

2. Administrative hearings office; created. 

3. Chief hearing officer; appointment. 

-4, Chief hearing officer selection committee; duties. 

5. Chief hearing officer; powers and duties; employ- 
ees of the office. 

6. Hearing officer code of conduct; independence. 


Sec. 

7-1B-7. Certain actions prohibited. 

7-1B-8. Tax protests; procedures. 

7-1B-9. Motor vehicle administrative: hearings; proce- 
dures. 

7-1B-10. Appointment of hearing officer for expedited ad- 
judicatory proceedings under the Medicaid 
Provider and Managed Care Act. 
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7-1B-1. Short title. 
Chapter 7, Article 1B NMSA 1978 may be cited as the."Administrative Hearings Office Act". 


History: Laws 2015, ch. 73, § 1; 2019, ch. 157, § 6. Temporary provisions. — Laws 2015, ch. 73, § 36 
The 2019 amendment, effective June 14, 2019, provided: 

changed "Sections 1 through 9 of this act" to "Chapter 7, 

Article 1B NMSA 1978", 


7-1B-2. Administrative hearings office; created. 


The "administrative hearings office" is created and is administratively attached pursuant to the 
provisions of Section 9-1-7 NMSA 1978 to the department of finance and administration. 


History: Laws 2015, ch. 78, § 2. Effective dates. — Laws 2015, ch. 73, § 38 made the 
; Administrative Hearings Office Act, §§ 7-1B-1 through 7- 
1B-9 NMSA 1978, effective July 1,2015. — 


7-1B-3. Chief hearing officer; appointment. 


The head of the administrative hearings office,is the "chief hearing officer", who shall.be 
appointed for a term of six years, except that the initial term shall begin on July 1, 2015 and 
shall end on December 31, 2015. The chief hearing officer may be reappointed to successive 
terms. An appointed chief bestia officer shall serve and have all the duties, responsibilities 
and authority of that office during the period of time prior to appointment of a new chief hear- 
ing officer. The initial chief hearing officer shall be the person who is the chief of the hearings 
bureau [administrative hearings office] of the taxation and revenue department on July 1, 
2015. The chief hearing officer shall be removed only for malfeasance, misfeasance or abuse of 
office. 


History: Laws 2015, ch. 73, § 3. revenue department in Chapters 7 and 66 NMSA 1978 


Bracketed material, — Laws 2015, ch. 73, § 36 pro- shall be deemed to be references to the administrative 
vided that on July 1, 2015, all references in statute to hearings office or a hearing officer of the office. 
the hearings bureau of the office of the secretary of taxa- Effective dates. — Laws 2015, ch. 73, § 88 made Laws 
tion and revenue or hearing officers of the taxation and 2015, ch. 73, § 3 effective July 1, 2015. 


7-1B-4. Chief hearing officer selection committee; duties. 


A. The "chief hearing officer selection committee" is created and consists of nine Hiemberd 

including: 
(1) four members who are selected by the New Mexico legislative council, no more than 
two of whom are from the same political party; 
(2) four members who are selected by the governor, no more than esas of wtoblite are from 
the same political party; and 
(3) acommittee chair, whom a majority of the other eight members select and who is: 
(a) not a candidate for the position of chief hearing officer; and 
(b) either a former chief of the hearings bureau [administrative hearings office] of the 
taxation and revenue department, a former chief hearing officer or another person with extensive 
knowledge of the tax law. 

B. The chief hearing officer selection committee shall meet exclusively for the purpose of nomi- 
nating persons to fill a current or impending vacancy in the position of chief hearing officer of — 
the administrative hearings office. The committee shall actively solicit, accept and evaluate ap- 
plications for the position of chief hearing officer and may require applicants to submit any in- 
formation that the committee deems relevant to the consideration of applications, Within ninety 
days before the date on which the term of a chief hearing officer ends or no later than thirty days 
after the ‘occurrence of a vacancy in the chief hearing officer position, the chief hearing officer 
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selection committee shall convene and, within thirty days after convening, submit to the governor 
the names of persons who: 

(1) -are attorneys licensed to practice law in New Mexico or another state; 

(2) have knowledge of the tax law and substantial singh ah abet the record in an ad- 
ministrative hearing suitable for judicial review;,and- 

(3) are recommended for appointment to the oe eR bya majority of fe committee, 

C. Immediately after receiving nominations for chief hearing officer, the governor may make 
one request of the committee for submission of additional names. The committee shall promptly 
submit those additional names if a majority of the committee finds that additional persons would 
be qualified and recommends those'persons for appointment as chief hearing officer. The governor 
shall fill a vacancy or appoint.a successor to fill an impending vacancy in the office of chief hearing 
officer within thirty days after receiving final nominations from the committee by appointing one 
of the persons nominated by the committee. 

D. The chief hearing officer selection committee is éebinitatéeinivelyy abtdchedl pursuant to the 
provisions of ‘Beckion 9-1-7 NMSA 1978 tothe ped EF CERS of finance and administration. 


History: Laws 2015, ch. 73, § 4. -revenue department in Giiwierd 7 and 66 NMSA 1978 

Bracketed material. — Laws 2015, ch. 73, § 36 pro- shall be deemed to be references to the administrative 
vided that on July 1, 2015, all references in statute to hearings office or a hearing officer of the office. 
the-hearings bureau 6f the office of the secretary of taxa- - Effective dates. — Laws 2015, ch.'73, § 38 made Laws 


tion and revenue or hearing officers of the taxation and . 2015, ch. 73, § 4 effective July 1, 2015. 


7- 1B. Chief e neatine officer; powers and duties; employees 
of the office. 


A. The chief hearing officer may: 4s . 
(1) adopt and promulgate rules sertaihini to administrative hearings; and 
(2) subject to appropriations, hire and contract for such professional, technical and sup- 
port staff as needed to carry out the functions of the administrative hearings office; provided that 
such hiring and contracting be without regard to party affiliation and solely on the grounds of 
competence and fitness to perform the duties of the position. Employees of the administrative 
hearings office, except the chief hearing officer, are subject to ae provisions of the Personnel Act 
[Chapter 10, Article 9 NMSA 1978]. : 
B. The chief hearing officer shall: 
(1) oversee the administrative hearings office; and 
(2) considering the knowledge and experience of particular hearing officers, efficiency 
in the hearing process and potential conflicts of interest, assign and distribute the work of the 
office. | 


History: Laws 2015, ch. 73, § 5. Effective dates, — Laws 2015, ch, 73, § 38 made Laws 
2015, ch. 73, § 5 effective July 1, 2015. 


7-1B-6. Hearing officer code of conduct; independence. 


A. The chief hearing officer shall: 
(1) adopt and promulgate a hearing officer code of conduct; and 
(2) annually, evaluate each hearing officer's performance for competency, efficiency and 
professional demeanor in accord with relevant legal standards and the hearing officer code of 
conduct, including through the use of a survey of practitioners who appear before the hearing 
officer. 
B. The chief hearing officer shall ensure that each hearing officer has decisional independence; 
however, the chief hearing officer may: | ! 
(1) consult with a hearing officer about a genuine question of law; and 
_ (2). review with a hearing officer any issue on 1 appeal addressed by a court of this state. 
C. The administrative hearings office shall: ° 
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(1) hear all tax protests pursuant to the provisions of the Tax Administration Act aii 
ter 7, Article 1 NMSA 1978]; 

(2) hear property tax protests pursuant to the provisions of mao Property Tax Code [Ar- 
ticles 35 through 38 of Chapter 7 NMSA 1978]; 

(8) hear all certificate-denial protests wri to the were of Section 13-1-22 NMSA 
1978; 

(4) conduct all adjudicatory hearings iionenit to the Motor Vehicle God; 

(5) conduct all driver's license revocation hearings pursuant to the provisions of the Im- 
plied Consent Act [66-8-105 through 66-8-112 NMSA 1978]; 

(6) make and preserve a complete record of all proceedings; and 

(7) maintain confidentiality regarding taxpayer information as required by Section 7-1-8 
NMSA 1978. 

D. In hearings conducted in pp ped with the Tax vadrnimlatedthon Act, Section 13- 1-22 
NMSA 1978 and the Motor Vehicle Code [Articles 1 through 8 of Chapter 66 NMSA 1978]:. __ 

(1) :the Rules of Evidence do not apply. The hearing officer may require reasonable substan- 
tiation of statements or records tendered, the accuracy or truth of which is in reasonable doubt, 
to rule on the admissibility of evidence. A taxpayer or the taxation and revenue department may 
request a written ruling on a contested question of evidence in a matter in which the taxpayer has 
filed a written protest and for which that protest is pending. The administrative hearings office shall 
issue a copy of its written ruling to the department at the time the ruling is issued to the taxpayer; ' 

(2) the Rules of Civil Procedure for the District Courts do not apply. The hearing officer 
shall conduct a hearing to allow the ample and fair presentation of complaints and defenses. The 
hearing officer shall hear arguments, permit discovery, entertain and dispose of motions, require 
written expositions of the case as the circumstances justify and render a decision in accordance 
with the law and the evidence presented and admitted. A taxpayer or the taxation and revenue de- 
partment may request a written ruling on a contested question of procedure in a matter in which 
the taxpayer has filed a written protest and for which that protest is pending. The administrative 
hearings office shall issue a copy of its written ruling to the department at the time the ruling is 
issued to the taxpayer; and 

(3) the hearing officer may administer oaths and i issue ‘subpoenas for the attendanas Of 
witnesses and the production of relevant books and papers, and for hearings conducted for a li- 
cense suspension pursuant to Section 66-5-30 NMSA 1978, the hearing officer may require a reex- 
amination of the licensee. 


History: Laws 2015, ch. 73, § 6; 2019, ch. 157, § 7. 

Cross references, — For the Rules of Evidence, see 11- 
101 NMRA et’ seq. 

For the Rules of Civil Procedure for the District Courts 
see 1-001 NMRA et seq. 

The 2019 amendment, effective June 14, 2019, re- 


hearing officer's performance, including through the use 
of a survey of practitioners; in Subsection A, in Paragraph 
A(2), after the paragraph designation, deleted "periodi- 
cally" and added "annually", and after "officer code of con- 
duct,", added "including through the use of a survey of 
practitioners who appear before the hearing officer". 


quired the chief hearing officer to annually evaluate each 


7-1B-7. Certain actions prohibited. 


A hearing officer shall not: 

A. engage or participate in any way in the enforcement or formulation of eer tax policy 
other than to conduct hearings. A taxpayer or the taxation and revenue department may re- 
quest that the chief hearing officer determine whether a hearing officer has engaged or partici- 
pated in the enforcement or formulation of general tax policy and whether that engagement or 
participation affects the hearing officer's impartiality in a particular matter. To avoid actual or 
apparent prejudice, the chief hearing officer may designate another hearing officer for the mat- 
ter; and 

B. engage in ex-parte communications concerning the substantive issues of any matter that 
has been protested while that matter is pending. If the chief hearing officer determines that a 
hearing officer has engaged in prohibited ex-parte communications, the chief hearing officer shall 
designate another hearing officer for that matter. | 
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7-1B-8 ADMINISTRATIVE HEARINGS OFFICE 7-1B-8 


History: Laws 2015, ch. 73, § 7. Effective dates. — Laws 2015, ch. 78, § 88 made Laws 
=r 2015, ch. 73, § 7 effective July 1, 2015. 


7-1B-8. Tax protests; procedures. 


A. Upon timely receipt of a tax protest filed in accordance with the provisions of Section 7-1- 
24 NMSA 1978, the taxation and revenue department shall promptly acknowledge the protest by 
letter to the protesting taxpayer or the taxpayer's representative. If the department determines 
that the protest has not been filed in accordance with that section, the department shall, within 
twenty-one days of receipt of the protest, inform the taxpayer of the deficiency and provide the 
taxpayer, within twenty-one days of the taxpayer being informed, one opportunity to correct it. If 
the taxpayer corrects the deficiency, the protest shall be considered timely if the initial protest was 
filed within ninety days in accordance with Subsection D of Section 7-1-24 NMSA.1978. A deter- 
mination by the department that a protest has not been filed in accordance with that section may 
be protested by the taxpayer. 

B. Within one hundred eighty days, but no earlier than sixty days after the date of the protest, 
the taxation and revenue department shall request a hearing with the administrative hearings 
office. A taxpayer may request in writing an informal conference with the department within sixty 
days after the date of the protest, and the department shall conduct the requested informal confer- 
ence within thirty days of the receipt of the request. Whether or not a taxpayer requests an infor- 
mal conference with the department, a taxpayer may request a hearing with the administrative 
hearings office no earlier than sixty days from the date of the protest. 

C. The taxation and revenue department shall include with its request for a hearing an an- 
swer to the protest describing the legal and factual bases supporting the department's position 
beyond an assertion of the presumption of correctness and articulating the remaining protested 
issues. 

D. In'the event the taxpayer first requests a hearing with the administrative hearings of- 
fice, the taxation and revenue department shall, within thirty days of service of the taxpayer's 
request for a hearing, file its answer to the protest describing the legal and factual bases sup- 
porting the department's position beyond an assertion of the presumption of correctness. The 
department may amend its answer to the protest up until ten days before the scheduled hear- 
ing or other deadline specified in a controlling scheduling order; provided that if the adminis- 
trative hearings office determines that the department's amended answer unfairly prejudices 
the taxpayer, the administrative hearings office may disallow the amended answer. The hearing 
shall be limited to the grounds provided in the taxpayer's protest letter and in the department's 
answer to the protest. 

E. Ifthe hearing officer finds that the taxation and revenue departeadnt failed to comply with 
the deadlines set forth in Subsections A and B of this section, the hearing officer may order that no 
further interest may accrue on the protested liability. 

F. Ifthe taxpayer files the request for.a hearing, the chief hearing officer shall set’a hearing 
to take place within ninety days of the taxation and revenue department's answer to the protest, 
but in no case later than one hundred twenty days after the taxpayer's request for a hearing. If 
the department files the request for hearing with the answer to the protest, the chief hearing 
officer shall set a hearing to take place within ninety days of that request. Absent a conflict of 
interest requiring the assigned hearing officer to recuse from the case pursuant to the adminis- 
trative hearings office code of conduct or an unforeseen emergency circumstance such as an acci- 
dent, unexpected medical condition or illness, or vacancy of the position of the assigned hearing 
officer, the chief hearing officer shall not reassign a hearing officer to a case without giving the 
department and the taxpayer notice of that reassignment at least fourteen days before the hear- 
ing. Either party may, within ten days of notice of hearing assigning a hearing officer or notice of 
reassignment of a hearing officer, exercise one time the peremptory right to excuse the hearing 
officer designated to conduct the hearing; provided that the party has not moved for a discretion- 
ary ruling from the assigned hearing officer, nor previously exercised its right of peremptory 
excusal. Once a hearing officer has been peremptorily excused, that hearing officer shall not be 
assigned to the case again. 
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G. The administrative hearings office shall rule on a dispositive motion, including a motion for 
summary judgment, a motion for partial summary judgment or a motion to dismiss, filed by the 
taxation and revenue department or the taxpayer at least thirty days before the hearing unless 
the parties consent to a different deadline in a scheduling order. 

H. A taxpayer may appear at the hearing on the taxpayer's own behalf, may appear thrdaphh 
a bona fide employee or may be represented’ by an attorney, a certified ‘public accountant, an em- 
ployee of a New Mexico licensed’ certified public accounting firm whose authorization by the firm 
and by the taxpayer to appear is evidenced in writing or an enrolled agent. An attorney, a certi- 
fied public accountant, an employee of a New Mexico licensed certified public accounting firm or 
an enrolled agent shall abide-by their respective controlling professional or ethical standards of 
conduct at all stages of the administrative proceeding before the administrative hearings office. If 
the taxation and revenue department and the taxpayer agree, the hearing may be conducted via 
videoconference. At the beginning of the hearing, the hearing officer’shall inform the taxpayer of 
the taxpayer's right to representation. A hearing shall be closed to the public except upon request 
of the taxpayer. A hearing officer may postpone or continue a hearing at the hearing officer's dis- 
cretion. As used in this subsection, "enrolled agent" means a federally licensed tax aroeiante 
with unlimited rights to represent taxpayers before the internal revenue service. 

I, Within'thirty days after the hearing, the hearing officer shall inform the taxation and rev- 
enue department and the taxpayer in writing of the decision and, in accordance with Section 7-1- 
25 NMSA 1978, of the aggrieved party's right to, and the requirements for perfection of, an appeal 
from the decision to the court of appeals andofthe ee of a failure to appeal: The sicker 
decision shall embody: 

(1) an order granting-or denying the relief requested or evar or denying a pre of ine 
relief requested, as appropriate; and » 

(2) findings of fact and law and a thorough discussion of the reasoning used to oneal fas 
order with citations to the record and applicable law. 

J. A taxpayer with two or more protests containing related issues may request that:the pro- 
tests be combined and heard jointly. The hearing officer shall grant the request to: combine pro- 
tests unless it would create an unreasonable burden on the administrative hearings office or the 
taxation and revenue department: 

K. Nothing in this section’shall be construedito authorize a criminal rp aie Te or to antbegete 
an administrative protest of the issuance of a subpoena or summons. 


History: Laws 2015, ch. 78, § 8; 2019, ch. 157, § 8. 

The 2019 amendment, effective June 14, 2019, re- 
vised the procedures for tax protests; in Subsection A, 
after "in accordance with that section", deleted "7-1-24 
NMSA 1978", after "the department shall,", added "within 
twenty-one days of receipt of the protest", after "deficiency 
and", deleted "the" and added "provide the taxpayer, 
within twenty-one days of the taxpayer being informed, 
one", after "correct it.", deleted "Within forty-five days af- 
ter receipt of a protest filed pursuant to the provisions of 
Section 7-1-24 NMSA 1978 that has not been resolved, the 
taxation and revenue department shall request from the 
administrative hearings office a hearing and shall send 
to the office a copy of the protest. The chief hearing of- 
ficer shall promptly designate a hearing officer and shall 
set a date for a hearing to take place within ninety days 
after receipt of a protest filed pursuant to Section 7-1-24 
NMSA 1978" and added "If the taxpayer corrects the defi- 
ciency, the protest shall be considered timely if the initial 
protest' was filed within ninety days in accordance with 


Subsection D: of Section 7-1-24 NMSA 1978. A determina- 
tion by the department that a protest has not been filed in 
accordance with that section may be protested by the tax- 
payer."; added new Subsections B through G and ‘redes- 
ignated former Subsections B through E as Subsections 
H through K, respectively; in Subsection H, after "certi- 
fied public accountant,", added "an employee of a New 
Mexico’ licensed certified public accounting firm whose 
authorization by the firm and by the taxpayer to appear 
is evidenced in writing", after "or", deleted "with respect 
only to tax imposed pursuant to the Income Tax Act, a 
person who is", after "enrolled agent", deleted "for federal 
income tax purposes" and added»"An attorney, a certified 


.. public accountant, an employee of a New Mexico licensed 


certified public accounting firm or an enrolled agent shall 


‘abide’by their respective controlling professional or ethi- 


cal standards of conduct at all stages of the administra- 
tive proceeding before the administrative hearings of- 
fice.", and added the last sentence of the subsection; and 
in Subsection I, added new Paragraph I(2), 


7-1B-9, Motor vehicle administrative jouievsd procedures. | 


A. A person may dispute the denial of or failure to either allow or deny a license, permit, 
placard or registration provided for in the Motor Vehicle Code [Chapter 66, Articles 1 through 8 
NMSA 1978]. Upon timely receipt of a protest, the chief hearing officer shall promptly designate a 
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hearing officer to conduct a hearing and shall set a date for the hearing. On that date, the hearing 
officer shall hear the protest. 

B. A person may appear at a hearing set pursuant to the provisions of Subsection A of this 
section for the person's self or be represented by a bona fide employee or an attorney. A hearing 
shall not be open to the public except if held pursuant to the provisions of the Implied Consent 
Act [66-8-105 through 66-8-112 NMSA 1978] or upon request of the person. A hearing officer may 
postpone or continue a hearing. 

C. At the beginning of the hearing, the hearing officer shall inform the person of the person's 
right to representation. Within thirty days after the hearing, the hearing officer shall inform the 
protestant in writing of the decision and of the protestant's right to, and the requirements for 
perfection of, an appeal from the decision to the district court and of the consequences of a failure 
to appeal. The written decision shall embody an order granting or denying the relief requested or 
granting such part of the relief requested, as appropriate. 

D. Ifthe protestant or the secretary of taxation and revenue is dissatisfied with the decision 
and order of the hearing officer, the party may appeal pursuant to the peoyisens of Section 39-3- 
1.1 NMSA 1978. 

E.. No court of this state has jurisdiction to entertain a proceeding by any person in which 
the person calls into question the application to that person of any provision of the Motor Vehicle 
Code, except as a consequence of the appeal by that person to the district court from the action and 
order of the hearing officer as provided for in this section. 

F. Nothing in this section shall be construed to authorize a criminal proceeding or to authorize 
an administrative protest of the issuance of a subpoena or summons. 


History: Laws 2015, ch. 73, § 9. Effective dates. — Laws 2015, ch. 73, § 38 made Laws 
2015, ch. 73, § 9 effective July 1, 2015. | 


7-1B-10. Appointment of hearing officer for expedited adjudicatory 
proceedings under the Medicaid Provider and Managed 
Care Act. 


The chief hearing officer shall select a hearing officer for expedited Pee cay proceedings as 
provided by the Medicaid Provider and Managed Care Act. 


History: Laws 2019, ch. 215, § 17. Severability. — Laws 2019, ch. 215, § 19, provided that 
Effective dates. — Laws 2019, ch. 215, § 20 made if any part or application of this act is held invalid, the 
Laws 2019, ch. 215, § 17 effective January. 1, 2020. remainder or its application to other situations or persons 
shall not be affected. 
ARTICLE 2 
? ee 
Income Tax General Provisions 
Sec. Sec. 
7-2-1. Short title. 7-2-5.8. Exemption for low- and middle-income taxpay- 
7-2-2, Definitions. ers. 
7-2-3. Imposition and levy of tax. - 7-2-5.9. Exemption; unreimbursed or uncompensated 
7-2-4, Exemptions. medical care expenses of individuals sixty- 
7-2-5. Repealed. five years of age or older. 
7-2-5.1. Repealed. 7-2-5.10. Exemption; New Mexico national guard mem- 
7-2-5.2. Exemption; income of persons ee as and ber premiums paid for group life insur- 
older or blind. ance. 
7-2-5.3. “Repealed. 7-2-5,11. Exemption; armed forces salaries. 
7-2-5.4. Repealed. 7-2-5.12. Exemption; income subject to entity-level tax. 
7-2-5.5. Exemption; earnings - Indians, their Indian 7-2-5,13, Exemption; armed forces retirement pay. 
spouses and Indian dependents on Indian 7-2-5,14. Exemption; social security income. 
lands. 7-2-6. Repealed. 
7-2-5.6. Exemption; medical care savings accounts. 7-2-7. Individual income tax rates.’ 
7-2-5.7, Exemption; income of individuals one hundred 7-2-7. Individual income tax rates. (Effective January 1, 
years of age or older. 2006 through December-31,; 2007.) 
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Sec ) Sec, 5 + rege 
7-2-7.1. Tax tables. 7-2-18.25. Advanced energy income tax credit. 
7-2-7.2. Tax rebate; 2005 taxable year. (Effective for 2005 7-2-18.26. Agricultural biomass income tax credit. 
tax year.) 7-2-18.27. Credit; physician participation in cancer 
7-2-7.3. Exemption; 2005.taxable. year rebate. (Effective ; treatment clinical trials. , 
for 2005 tax year.) ~ 7-2-18.28. Veteran employment tax credit. 
7-2-7.4. 2020 income tax rebate. " 7-2-18.29. 2015 sustainable building tax credit. 
7-2-7.5. Supplemental 2021 income 'tax rebates. 7-2-18.30. Foster youth employment income tax credit. 
7-2-7.6. 2021 income tax rebate. 7-2-18.31. New solar market development income tax credit. 
7-2-8. Repealed. 7-2-18.32, 2021 sustainable building tax credit. 
7-2-9, Tax computation; alternative method. 7-2-18.33. Credit; nurses; 2022 taxableyear. ~ 
7-2-10. ‘Income ‘taxes applied to individuals on federal 7-2-18.34. Child income tax credit. 
areas. 7-2-19. Repealed. ; 
7-2-11. Tax credit; income allocation, and apportionment. 7-2-20. Information returns. 4 
7-2-12. Taxpayer returns; payment of tax. 7-2-21. Fiscal years permitted. 
7-2-12.1. Limitation on claiming of credits and tax rebates. : 7-2-21;1, Accounting methods. 
7-2-12.2. Estimated tax due; payment of estimated tax; 7-2-22, Administration. 
penalty. ., 7-2-23. Finding [; wildlife funds]. 
7-2-13. Credit for taxes paid other states by resident in- 72-24, Optional designation of tax refund contribution 
dividuals. {; game protection fund]. . 
7-2-14. Low-income comprehensive tax sig 7-2-24.1. Optional designation of tax refund attain 
7-2-14.1, Repealed. for tree plantings, 
7-2-14.2. Repealed. ay : ' 7-2-24.2. Optional designation of tax refund contribu- 
7-2-14.3. Tax rebate of part of property tax Yoo hare sev tion; healthy soil program. yf 
income taxpayer; local option; refund. 7-2-25. Repealed: 
7-2-14.4, Authorization to fund property tax rebate for low- 7-2-26. Repealed. 
income taxpayers; tax imposition; election. ‘7-2-27. Repealed. / 
7-2-14.5. Imposition of tax; limitations. 7-2-28. Optional designation of tax refund diedtb uti: 
7-2-15. Repealed. 7-2-28.1. Veterans' state cemetery fund; created, 
7-2-16. Repealed. 7-2-29, Finding. 
7-2-16.1. Repealed. 7-2-30. Optional designation of tax refund contribution 
7-2-17. Repealed. [; substance abuse education fund]. * 
7-2-17.1. Repealed. 7-2-30.1. Optional designation of tax refund contribution; 
7-2-18. Tax rebate of property tax te that exceeds the amyotrophic lateral sclerosis research fund. 
elderly taxpayer's maximum property tax 7-2-30.2. Optional designation of tax refund contribu- 
liability; refund. ‘tion; energy, mineralsand natural re- 
7-2-18.1. Credit for expenses for dependent child day sources department; state parks division. 
care necessary to enable gainful*employ- 7-2-30.3. Optional designation of tax refund contribu- 
ment to prevent indigency. tion; national guard member and family 
7-2-18.2. Credit for preservation of cultural property; re- assistance. 
fund, 7-2-30.4. Optional designation of tax refund contribu- 
7-2-18.3. Repealed. tion; Vietnam veterans memorial. 
7-2-18.4. Qualified business facility rehabilitation credit; 7-2-30.5. Optional designation of tax refund contribu- 
income tax credit. tion; veterans' enterprise fund. 
7-2-18.5. Welfare-to-work tax credit. 7-2-30.6. Optional designation of tax refund contribu- 
7-2-18.6. Repealed. tion; lottery tuition fund. 
7-2-18.7, Tax rebate of property tax bids on property 7-2-30.7. Optional designation of tax refund contribu- 
eligible for disabled veteran exemption; re- tion; horse shelter rescue fund. 
fund; limitation. 7-2-30.8. Finding; optional designation of tax refund con- 
7-2-18.8. Credit; certain electronic equipment. tribution; senior services. 
7-2-18.9. Repealed. 7-2-30.9. Optional designation of tax refund contribu- 
7-2-18.10. Tax credit; certain conveyances of real property. tion; animal care and facility fund. 
7-2-18.11. Job mentorship tax credit. 7-2-30.10. Optional designation of tax refund contribu- 
7-2-1812, Repealed. tion; sexual assault examination kit pro- 
7-2-18.13. Credit; unreimbursed or uncompensated ined- cessing” grant fund; sexual assault ser- 
ical care expenses of individuals sixty-five vices. (Repealed effective January 1, 2023.) 
years of age or older. 7-2-30.11, Optional designation of tax refund contribu: 
7-2-18.14. Solar market development. tax credit; residen- tion; New Mexico housing trust fund. : 
tial and small business solar thermal and 7-2-31, Optional designation of tax refund contribution, 
photovoltaic market development tax credit: 7-2-31.1, Optional refund contribution Rrovisins; condi- 
7-2-18.15.. Working families tax credit, tional repeal. 
7-2-18.16. Credit; special needs adopted child tax credit; 7-2-32. Deduction-payments into edueationt trust fund.. 
created; qualifications; duration of credit. 7-2-3383. Repealed. trad 
7-2-18.17.. Angel investment credit. 7-2-34, Deduction; net capital gain income. ait 
7-2-18.18. Renewable energy production tax credit. 7-2-35. Deleted. 
7-2-18.19. Sustainable building tax credit, 7-2-36. Deduction; expenses related to organ, donation. 
7-2-18.20. | Repealed. 7-2-37. Deduction; unreimbursed or ‘uncompensated 
7-2-18.21.. Credit; blended biodiesel fuel. medical care expenses, 
7-2-18.22. Tax credit; rural health care practitioner tax 7-2-38, Deduction; income set, aside for future distribu- 
credit. tion from an estate or trust to a nonresi- 
7-2-18.23. Refundable credit; 2007 taxable'year. . dent individual, 
7-2-18.24. Geothermal ground-coupled heat pump tax 7-2-39, Deduction from net income for certain dmonteat? 
credit, 7-2-40. Deduction; income from leasing a liquor license. 
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7-2-1 INCOME TAX GENERAL PROVISIONS 7-2-2 


7-2-1. Short title. 


Chapter 7, Article 2 NMSA 1978 may be cited as the "Income Tax Act". 


History: 1953 Comp., § 72-15A-1, enacted by Laws 
1965, ch. 202, § 1; 1979, ch. 92, § 1. 

Cross references. — For administration and enforce- 
ment, see 7-1-2 and 7-2-22 NMSA 1978. 

For limitations on power of municipalities to tax in- 
comes, see 3-18-2 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "An Intergovernmental 
Approach to Tax Reform," see 4 N.M.L, Rey, 189 (1974). 

For comment, "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see 16’ Nat. Heecterees J. 
415 (1976). 

For article, "The Indian Tax rape A Territorial ae 
sis," see 9 N. M. L. Rev, 221 (1979). : 


For article, "New Mexico Taxes: Taking Another Look," 
see 32 N.M.L, Rev. 351 (2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 443 to 611. 

What constitutes "reasonable cause" under state stat- 
utes imposing penalty on taxpayer for failure to file timely 
tax return unless such failure ‘was due to "reasonable 
cause,” 29:A.L.R.4th 413. 

Damages for breach of contract as affected by income 
tax considerations, 50 A.L.R.4th 452, 

Decision to take foreign income taxes as federal credit 
under § 901 of the Internal Revenue Code (26:USCS 


_.$ 901) as precluding their deduction for state income tax 


purposes, 77 A.L.R.4th 823. 
85 C.J.S. Taxation $§ 1693 et seq. 


7-2-2. Definitions. 


For the purpose of the Income Tax Act and unless the context requires otherwise: 

A. "adjusted gross income" means adjusted gross income as defined in Section 62 of the Inter- 
nal Revenue Code, as that section may be amended or renumbered; 

B. "base income": 

(1) means, for estates and trusts, that part of the estate's or trust's income defined as tax- 
able income and upon which the federal income tax is calculated in the Internal Revenue Code for 
income tax purposes plus, for taxable years beginning on or after January 1, 1991, the amount of 
the net operating loss deduction allowed by Section 172(a) of the Internal Revenue Code, as that 
section may be amended or renumbered, and taken by the taxpayer for that year; 

(2) means, for taxpayers other than estates or trusts, that part of the taxpayer's income 
defined as adjusted gross income plus, for taxable years beginning on or after January 1, 1991, 
the amount of the net operating loss deduction allowed by Section 172(a) of'the Internal Revenue 
Code, as that section may be amended or renumbered, and taken by the taxpayer for that year; 

(3) includes, for all taxpayers, any other income of the taxpayer not included in adjusted 
~ gross income but upon which a federal tax is calculated pursuant to the Internal Revenue Code for 
income tax purposes, except amounts for which a calculation of tax is made pursuant to Section 55 
of the Internal Revenue Code, as that section may be amended or renumbered; “base i income" also 
includes interest received on a state or local bond; 

(4) includes, for all taxpayers, an amount deducted pursuant to Section 7-2-32 NMSA 1978 
in a prior taxable year if: 

(a) such amount is transferred to another qualified tuition program, as defined in 
Section 529 of the Internal Revenue Code, not authorized in the Education Trust Act [Chapter 21, 
Article 21K NMSA 1978]; or , | 

(b) ‘a distribution or refund is made for any reason other than: 1) to pay for qualified 
higher education expenses, as defined pursuant to Section 529 of the Internal Revenue Code; or 2) 
upon the beneficiary's death, disability or receipt of a scholarship; and 

(5) excludes, for a taxpayer who conducts a lawful business pursuant to the laws of the 
state, an amount equal to any expenditure that is eligible to be claimed as a federal income tax 
deduction but is disallowed by Section 280E of the Internal Revenue Code, as that section may be 
amended or renumbered; 

C. "compensation" means wages, vloetgbtsho commissions and any other form of remuneration 
paid to employees for'personal services; , 

D.’ "department" means the taxation and revenue Jqananeearid the secretary or any employee 
of the department exercising authority lawfully delegated to that employee by the secretary; 

E. "fiduciary" means ‘a guardian, trustee; exécutor, administrator, committee, conservator, re- 
ceiver, individual or corporation acting in-any fiduciary capacity; 
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F. "filing status" means "married filing joint returns", "married filing separate returns", "head 
of household", "surviving spouse" and "single", as those terms are generally defined for federal tax 
purposes; 

G. "fiscal year" means any accounting period of twelve months ending on the last day of any 
month other than December; 

H. "head of household" means "head of household" as generally defined for federal income tax 
purposes; 

I. "individual" means a natural person, an estate, a trust or a fiduciary acting for a Biel 
person, trust or estate; 

J. "Internal Revenue Code" means the United States Internal eae Code of 1986, as 
amended; 

K. "lump-sum amount" means, for the purpose of determining liability for federal income tax, 
an amount that was not included in adjusted gross income but upon which the five-year-averaging 
or the ten-year-averaging method of tax computation provided in Section 402 of the Internal Rev- 
enue Code, as that section may be amended or renumbered, was applied; 

L. "modified gross income" means all income of the taxpayer and, if any, the taxpayer's spouse 
and dependents, undiminished by losses and from whatever source, including: 

(1) compensation; 

(2) net profit from business; 

(3) gains from dealings in property; 

(4) interest; 

(5) net rents; 

(6) royalties; 

(7) dividends; 

(8) alimony and separate maintenance payments; 

(9) annuities; 

(10) income from life insurance and aoe ESC contracts; 

(11) pensions; 

(12) _ discharge of indebtedness; 

(18) distributive share of partnership income; 

(14) income in respect of a decedent; 

(15) income from an interest in an estate or a trust; 

(16) social security benefits; . 

(17) unemployment compensation benefits; 

(18) workers' compensation benefits; 

(19) public assistance and welfare benefits; 

(20) cost-of-living allowances; and 

(21) gifts; 

M. "modified gross income" excludes: 

(1) payments for hospital, dental, medical or drug expenses to or on behalf of the tax- 
payer; 

(2) the value of room and board provided by federal, state or local governments or by pri- 
vate individuals or agencies based upon financial need and not as a form of compensation; 

(3) payments pursuant to a federal, state or local government program directly or indi- 
rectly to a third party on behalf of the taxpayer when identified to a particular use or invoice by 
the payer; or 

(4) payments for credits and rebates pursuant to rit Income Tax Act and made for a credit 
pursuant to Section 7-3-9 NMSA 1978; 

N. "net income" means, for estates and trusts, base income adjusted to exclude amounts 
that the state is prohibited from taxing because of the laws or constitution of this state or the 
United States and means, for taxpayers other than estates or trusts, base income adjusted to 
exclude: 

(1) an amount equal to.the standard: deduction. allowed the taxpayer for the taxpayer's 
taxable year by Section 63 of the Internal Revenue Code, as that section may be amended or re- 
numbered; 
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(2) an amount equal to the itemized deductions defined in Section 63 of the Internal 
Revenue Code, as that section may be amended or renumbered, allowed the taxpayer for the 
taxpayer's taxable year less the amount excluded pursuant to Paragraph (1) of this subsection 
and less the amount of state and local income and sales taxes included in the taxpayer's item- 
ized deductions; 

(3) an amount equal to the product of the exemption amount allowed for the taxpayer's 
taxable year by Section 151 of the Internal Revenue Code, as that section may be amended or 
renumbered, multiplied by the number of personal exemptions allowed for federal income tax 
purposes; ; 

(4) income from obligations of the United States of America less expenses incurred to earn 
that income; 

(5) other amounts that the akon is prohibited from taxing because of the laws or constitu- 
tion of this state or the United States; 

(6) for taxable years that began prior to January 1, 1991, an amount equal to the sum of: 

(a) net operating loss carryback deductions to that year from taxable years begin- 
ning prior to January 1, 1991 claimed and allowed, as provided by the Internal Revenue Code; 
and 

(b) net operating loss carryover deductions to that year claimed and allowed; 
(7) for taxable years beginning on or after January 1,:1991 and prior to January 1; 2013, 
an amount equal to the sum of any net operating loss carryover deductions to that year claimed 
and allowed, provided that the amount of any net operating loss carryover from a taxable year be- 
ginning on or after January 1, 1991 and prior to January 1, 2013 may be excluded only as follows: 

(a) in the case of a timely filed return, in the taxable year immediately following the 
taxable year for which the return is filed; or 

(b) in the case of amended returns or original returns not timely filed, in the first 
taxable year beginning after the date on which the return or amended return establishing the net 
operating loss.is filed; and 

(c) in either case, if the net operating loss carryover exceeds the amount of net income 
exclusive of the net‘operating loss carryover for the taxable year to which the exclusion first ap- 
plies, in the next four succeeding taxable years in turn until the net operating loss carryover is 
exhausted for any net operating loss carryover froma taxable year prior to January 1, 2013; in no 
event shall a net operating loss carryover from a taxable year beginning prior to January 1, 2013 
be excluded in any taxable year after the fourth taxable year beginning after the taxable year to 
which the exclusion first applies; 

(8) for taxable years beginning on or after January 1, 2013, an amount equal to the sum 
of any net operating loss carryover deductions to that year claimed and allowed; provided that the 
amount of any net operating loss carryover may be excluded only as follows: 

(a) in the case of a timely filed return, in the taxable year immediately following the 
taxable year for which the return is filed; or 

(b) in the case of amended returns or original returns not timely filed, in the first 
taxable year beginning after the date on which the return or amended return establishing the net 
operating loss is filed; and 

: (c) in either case, if the net operating loss carryover exceeds the amount of net income 
exclusive of the net operating loss carryover for the taxable year to which the exclusion first ap- 
plies, in the next nineteen succeeding taxable years in turn until the net operating loss carryover 
is exhausted for any net operating loss carryover from a taxable year beginning on or after Janu- 
ary 1, 2013; in no event shall a net operating loss carryover from a taxable year beginning: 1) prior 
to January 1, 2013 be excluded in any taxable year after the fourth taxable year beginning after 
the taxable year to which the exclusion first applies; and 2) on or after January 1, 2013 be excluded 
in any taxable year after the nineteenth taxable year beginning after the taxable year to which the 
exclusion first applies; and 

(9) for taxable years beginning on or after January 1, 2011, an amount equal to the amount 
included in adjusted gross income that represents a refurid of state and local income and sales 
taxes that were deducted for federal tax purposes in taxable years beginning on or after Janu- 
ary 1, 2010; 
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O. "net operating loss" means any net operating loss, as defined by Section 172(c) of the Inter- 
nal Revenue Code, as that section may be amended or renumbered, for a taxable year’as further 
increased by the income, if wih from obligations of the United States for that year less ae api 
expenses; 

P. "net opetebinia loss carryover" means the amount, or any portion of the amount, of a net op- 
erating loss for any taxable year that, pursuant to Ratagoepl (6), (7) or (8) of sees aah N of this 
section, may be excluded from base income; i 

Q. “nonresident” Means every individual not a eaeittoris of this state; 

R. "person" means any individual, estate, trust, receiver, cooperative association, club; corpora- 
tion, company, firm, partnership, limited liability company, joint venture, syndicate or other asso- 
ciation; "person" also means, to the extent permitted by law, any federal, state or other governmen- 
tal unit or subdivision or agency, department or instrumentality thereof; 

S. "resident" means an individual who is domiciled in this state during any part of the tax- 
able year or an individual who is physically present in this state for one hundred eighty-five 
days.or more during the taxable year; but any individual, other than someone who was physi- 
cally present in the state for one hundred eighty-five:days or more during the taxable year, 
who, on or before the last day of the taxable year, changed the individual's place of abode toa 
place without this state with the bona fide intention of continuing actually to abide permanently 
without this state is not a resident for the purposes of the Income Tax Act for periods after that 
change of abode; pS 

T. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

U. "state" means any state of the United States, the District of Columbia, the commonwealth 
of Puerto Rico, any territory or possession of the United States or any political subdivision of a 
foreign country; 

V. "state or local bond" means.a bond issued bya state ee than New Mexico or by a local gov- 
ernment other than one of New Mexico's political subdivisions, the interest from which is excluded 
from income for federal income tax purposes under Section 103 of the Interhal Revenue Code, as 
that section may be amended or renumbered; 

W. "surviving spouse’ means "surviving spouse" as generally defined for fodertdl income tax 
purposes; 

X. "taxable i income’ means net income jess any lump-sum amount; ix 

Y. "taxable year" means the calendar year or fiscal year upon the basis of which:the net income 
is computed under the Income Tax Act and includes, in the case of the return made for a fractional 
part of a year under the provisions of the Income Tax Act, the period for which the return is made; 
and | ) ) . 
Z.. "taxpayer" means any individual subject to the tax imposed by the Income Tax Act: 


History: 1978 Comp., § 7-2-2, enacted by Laws 1986, ..: carryover from @ taxable year prior to January 1, 2013", 


ch. 20, § 26; 1987, ch. 277, § 1; 1988, ch. 41, § 1; 1990, after "operating loss carryover", added "from a taxable 
ch. 49, § 1; 1991, ch. 9, § 24; 1998, ch. 307, § 1; 2008, year beginning prior to January 1, 2018"; in Subsection 
ch, 18, § 1; 2003, ch. 275, § 1; 2007, ch. 45, § 7; 2010 N, added Paragraph (8), including Subparagraphs (a) 
(2nd §.8.), ch. 7, § 7; 2014, ch, 53, § 1; 2021 (1st S.S.),..—« through (c);'and in Subsection Raster "Paragraph (6), 
ch, 4, § 51, (7)", added "or (8)". 

Cross references, — For Sections 55, 62, 63, 103, 151, Applicability. — Laws 2014, ‘ch. 53, § 3 provided that 
172, and 402 of the Internal Revenue Code, see 26 U.S.C. the provisions of Laws 2014, ch. 53, §§ 1 and 2 applies to 
§§ 55, 62, 63, 103, 151, 172, and 402 respectively. taxable years beginning on or after January 1, 2013. 

The 2021 (1st S.S.) amendment, effective June 29, The 2010 (2nd S.S.) amendment, effective July 1, 
2021, excluded from the definition of "base income", as 2010, in Subsection N(2), after "Paragraph (1) of this sub- 
used in the Income Tax Act, an amount equal to any ex- section", added the remainder of the sre and added 
penditure that is eligible to be claimed as a federal income Paragraph (8) of Subsection N. 
tax deduction but is disallowed by Section 280E of the In- Temporary provisions. — Laws 2010, a 7,§ 12 pro- 
ternal Revenue Code for certain aged in Subsection vided that for the 2010 taxable year, a taxpayer is deemed 
B, added Paragraph B(5), to have complied with the provisions of Section 7-2-12.2 

The 2014 amendment, effective May 21, 2014, ex- ‘NMSA 1978 if the taxpayer has made the required an- 
cluded net operating loss carryover from net income for nual payments of estimated taxes due for taxable year 
twenty years; in Subsection N, in Paragraph (7), after 2010 based on the definition of net income in Section 7-2-2 
the first and second instances of "January 1, 1991", NMSA 1978 applicable prior to January 1, 2010. 
added "and prior to January. 1, 2018"; in Subsection The 2007 amendment, effective June 15, 2007, in 
N, in Paragraph (7), in Subparagraph (c), after "carry- Paragraph (4) of Subsection M, changed "pursuant to Sec- 
over is exhausted", added “for any net operating loss tions 7-2-14, 7-2-18, 7-2-18.1" to "for credits and rebates 
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pursuant to the Income Tax Act" and added "made for a 
credit pursuant to Section 7-3-9 NMSA 1978". | 

The 2003 amendment, effective June 20, 2008, adiled 
Paragraph B(4); in Subsection K, deleted "an amount 
that" near the beginning, inserted "an amount that" fol- 
lowing "federal income tax"; deleted "derived" near the 
end of Subsection L and in Paragraphs L(2) and (3); sub- 
stituted "excludes" for "does not include". in Subsection 
M; deleted "whether made" following "or drug expenses" 
in Paragraph M(1); deleted "made" near the beginning 
of Paragraphs M(8) and (4); deleted "7-2-14.1" in Para- 
graph M(4); in Subsection S, substituted "or an individual 
who is physically present in this state for one hundred 
eighty-five days or more during the taxable year; but any 
individual, other than someone who was physically pres- 
ent in the state for one hundred eighty-five days. or more 
during the taxable year,’ for "but any individual" preced- 
ing'"who, on or", inserted "for periods: after that change of 
abode" at the end. 

The 1993 amendment, effective June 18, 1993, added 
the language beginning "in no event" at the end of Sub- 
paragraph (7)(c) of Subsection N and inserted "limited li- 
ability company" in Subsection R. 

The 1991 amendment, effective June 14, 1991, re- 
wrote Subsection B; deleted "or ‘division following "de- 
partment" in Subsection D; in Subsection M, substituted 
"or" for "and" at the end of Paragraph (3) and deleted ref- 
erence to 7-2-15 NMSA 1978 in Paragraph (4); rewrote 
Subsection N; added present Subsections O, P and V; re- 
designated former Subsections O to S and T to W as pres- 
ent Subsections Q to U and W to Z, respectively; in present 
Subsection T, deleted "or 'director' following ''secretary'; 
and made a minor stylistic change in Subsection K. 

The 1990 amendment, effective May 16, 1990, de- 
leted former Subsection E which defined "director" as 
"the secretary of taxation and revenue or the secretary's 
delegate"; redesignated former Subsections F to K as 
present Subsections EK to J; substituted "a-trust or a fi- 
duciary" for "trust or fiduciary" in present Subsection I; 
inserted "of 1986" after "Code" in present Subsection J; 
added present Subsection K; in Subsection L; inserted 
"of the taxpayer and, if any, the taxpayer's spouse and 
dependents" and substituted "workers'" for "workmen's" 
in Paragraph (18); in Paragraph (1) of Subsection N, in- 
serted "the greater of the basic standard deduction al- 
lowed the taxpayer for the taxpayer's taxable year by 
Section 63 of the Internal Revenue Code, as that sec- 
tion may be amended or renumbered, or an amount 
equal to"; inserted the subparagraph designation "(a)"; 
redesignated former Paragraphs (2) to (4) of Subsection 
N as present Subparagraphs (b) to (d) of Paragraph (1) 
and deleted "an amount equal to" at the beginning of 
each of the redesignated subparagraphs; in Subsection 
N, redesignated former Paragraphs (5) to (7) as pres- 
ent Paragraphs (2) to (4), substituted "Paragraph (1) 
of this subsection" for "Paragraph (1), (2), (3) or (4) of 


7-2-3. Imposition and levy of tax. 


this subsection" in present Paragraph (2), rewrote pres- 
ent Paragraph (3) which read "an amount equal to two 
thousand dollars ($2,000) multiplied by the number of 
personal exemptions allowed for federal income tax 
purposes"; inserted "or 'director' "in Subsection R; and 
added present Subsection U and redesignated former 
Subsections U and V as present Subsections V and W. 


ANNOTATIONS 


"Income". — Taxpayers' wages and salaries from em- 
ployment constituted "income" for purposes of determin- 
ing their tax liability. Holt v..N.M. Dep't of Taxation & Rev- 
enue, 2002-NMSC-034, 133 N.M, 11, 59 P.3d 491. 

"Resident" defined. — New Mexico "resident" is an in- 
dividual domiciled in New Mexico at any time during the 
taxable year who does not intentionally change his domi- 
cile by the end of the year. Murphy v. Taxation & Revenue 
Dep't, 1980-NMSC-012, 94 N.M. 54, 607 P2d 592, © 

Basis of residence. — Definition of "resident" is based 
on both person's domicile and his intent. Murphy v. Taxation 
& Revenue Dep't, 1980-NMSC-012, 94 N.M. 54, 607 P.2d 592. 

State tax statutes may constitutionally refer to 
federal definitions. — A state has the power to gauge 
its income tax by reference to the income on which the tax- 
payer is required to pay a tax to the United States, and the 
constitutionality of state statutes which refer to the Inter- 
nal Revenue Code definitions have been upheld. Champion 
Int'l Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 
411, 540 P.2d 1300, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Election to treat unrealized gain as federal in- 
come makes it state income. — When multistate corpo- 
rate taxpayer elected to treat the cutting of certain timber 
as a sale or exchange, eligible for taxation at capital gains 
rates, even though the timber had not actually been sold, 
it was held that since its federal income tax was calculated 
by use of this gain, the gain was includable in its base in- 
come for New Mexico income tax purposes. Champion Int'l 
Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 411, 
540 P.2d 1300, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Gain may be included in apportionable income 
of multistate corporation. — New Mexico was not tax- 
ing on out-of-state activity where it included gain from 
the cutting of timber treated by the taxpayer as a sale or 
exchange for federal tax purposes in the apportionable 
business income of the corporation. Champion Int'l Corp. 
v. Bureau of Revenue, 1975-NMCA-106, 88 N.M: 411, 540 
P.2d 1300, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Law reviews. — For symposium, "Tax Implications of 
the Equal Rights Amendment," see 3 N.M.L. Rev. 69 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 483 to’511. 

Construction and application of state corporate income 
tax statutes allowing net operating loss deductions, 33 
A.L.R.5th 509. 

85 C.J.S, Taxation §§ 1715 to 1719. 


A tax is imposed at the rates specified in the Income Tax Act upon the net income of every resi- 
dent individual and upon the net income of every nonresident individual employed or engaged in 
the transaction of business in, into or from this state, or deriving any income from any property or 


employment within this state. 


History: 1953 Comp., § 72-15A-3, enacted by Laws 
1965, ch. 202, § 3; 1979, ch. 92, § 2; 1981, ch. 37, § 14. 
Cross references. — See case notes to 7-2-2 NMSA . 
1978. ' 
For income tax rates, see 7-2-7 and 7-2-7.1 NMSA 1978. 


Temporary provisions. — Laws 2020 (1st §.S.), ch. 4, 
§ 4, effective June 29, 2020, provided: 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA 
1978, no interest shall accrue and no penalty shall be as- 
sessed to a taxpayer for: 
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(1) tax liabilities pursuant: to the Income Tax Act or 
the Corporate Income and Franchise Tax Act for failure 
to pay the tax that became due April 15,:2020 through 
July 15, 2020; provided that the failure to pay the tax was 
made without intent to evade or defeat the tax; and. pro- 
vided further that payment for the unpaid payments is 
made in full on or before April 15, 2021; 

(2) tax liabilities pursuant to the Withholding Tax Act 
for failure to pay the tax that became due March 25, 2020 
through July 25, 2020; provided that the failure to pay the 
tax was made without intent to evade or defeat the tax; 
and provided further that payment for the unpaid taxes is 
made in full on or before April 25, 2021; 

(3) gross receipts tax, local option gross receipts tax or 
compensating tax liabilities for failure to pay any of those 
taxes that became due March 25, 2020 through July 25, 
2020; provided that the failure to pay the tax was made 
without intent to evade or defeat the tax; and provided 
further that payment for the unpaid taxes is made in full 
on or before April 25, 2021; and 

(4) tax liabilities ‘assessed between September 3, 2019 
and January 3, 2020 as the result of a managed audit per- 
formed in accordance with a managed audit agreement pur- 
suant to Section 7-1-11,1 NMSA 1978; provided that pay- 
ment for those liabilities is made pursuant to terms of the 
managed audit agreement on or before December 31, 2020. 

B. Notwithstanding Sections, 7-38-49 and 7-38-50 
NMSA 1978, no interest shall accrue and no penalty shall 
be assessed to a property owner for unpaid property taxes 
that became due April 10, 2020 pursuant to Section 7-38- 
38 NMSA 1978; provided that: 

(1) the unpaid property taxes did not become delinquent 
because of an intent to defraud by the property owner; 

(2) payment for the unpaid property taxes is made in 
full on or before May 10, 2021; and 

(3) the subject property does not have property taxes 
that became delinquent pursuant to Section 7-38-46 
NMSA 1978 prior to May 10, 2020, 


ANNOTATIONS 


Constitutionality of tax on nonresidents. — The 
opportunity to exercise "intelligence, skill and labor while 
employed in the State of New Mexico" is a sufficient ben- 
efit to support imposition of state income,tax on nonresi- 
dent employees of a federal enclave, Lung v. O'Chesky, 
1980-NMSC-104, 94 N.M. 802, 617 P.2d 1317. 

Retirement income. — An. income tax, exemption 
granted to retirees of New Mexico state educational in- 
stitutions, but not extended to retirees of California state 
educational institutions, does ‘not discriminate against the 
federal government in violation of the doctrine of intergov- 
ernmental tax immunity (ITI) when the federal. govern- 
ment funds the retirement accounts of the California state 
educational institution retirees. The same exemption does 
not discriminate against the sovereign State of California 
in violation of the ITI doctrine, Alarid v, Sec'y of Dep't of 
Taxation & Revenue, 1994-NMCA-075, 118 N.M. 28, 878 
P.2d 341, cert. denied, 118 N.M. 90, 879 P2d 91, cert. de- 
nied, 513 U.S. 1081, 115 S.Ct. 733, 180 L.Ed.2d 636 (1994), 


7-2-4. Exemptions. 


No income tax shall be imposed upon: 


Tax burden should fall with uniformity and 
equality upon the class of persons sought to be taxed. 
N.M. Elec. Serv. Co. v, Jones, 1969-NMCA-111, 80 N.M. 
791, 461 P.2d 924. 

"Income", — Taxpayers’ wages nnd nal agine from em- 
ployment constituted "income" for purposes of determin- 
ing their tax liability. Holt v. N.M. Dep't of Taxation & Rev- 
enue, 2002-NMSC-034, 183 N.M..11, 59 P.3d 491. 

State taxes domiciliaries' net: income and nondo- 
miciliaries' property income. — New Mexico taxes the 
net income ofall New Mexicans and all nondomiciliaries 
deriving income from property in New Mexico. Murphy v, 
Taxation & Revenue: Dep: t, 1980-NMSC-012, 94 N.M. 54, 
607 P.2d 592. 

Income of Indians from activities on reservation 
exempt. — New Mexico may not. tax income and gross 
receipts of Indians residing on a reservation when the 
income and.gross receipts involved are derived solely 
from activities within the reservation. Hunt v. O'Cheskey, 
1973-NMCA-026, 85 N.M. 381, 512 P.2d 954, cert, quashed, 
85 N.M. 388, 512 P.2d 961. 

Indian on other tribe's reservation may be taxed. — 
Income earned by Native Americans-while living and work- 
ing on reservations of which they are not tribunal members 
is taxable by the state. N.M. Taxation & Revenue Dep't v. 
Greaves, 1993-NMCA-133, 116 N.M. 508, 864 P.2d 824, « 

State tax statutes may constitutionally refer to fed- 
eral definitions. — A state has the power to gauge its in- 
come tax by reference to the income on which the taxpayer 
is required to pay-a tax to the United. States, and the con- 
stitutionality of state statutes which’ refer to the Internal 
Revenue Code definitions have been upheld. Champion Int'l 
Corp. v. Bureau, of Revenue, 1975-NMCA-106, 88 N.M, 411, 
540 P.2d 1300, cert, denied, 89 N.M. 5, 546 P.2d.70; 

Election to treat.unrealized gain as federal income 
makes it state income. — When multistate corporate 
taxpayer elected to treat the cutting of certain timber.as a 
sale or exchange, eligible for taxation at capital gains rates, 
even, though the timber had not actually been sold, it, was 
held that since its federal income tax:was'calculated by.use 
of this gain, the gain was includable in its base income for 
New Mexico income tax purposes. Champion Int'l Corp. v. 
Bureau of Revenue, 1975-NMCA-106, 88 N.M. 411, 540 P.2d 
1300, cert. denied; 89 N.M. 5, 546 P.2d 70. 

Gain may be included in apportionable income 
of multistate corporation. — New Mexico was not tax- 
ing on out-of-state activity where it included gain from 
the cutting of timber treated by the taxpayer as a sale or 
exchange for federal tax,purposes in the apportionable 
business income of, the corporation. Champion Int'l Corp. 
v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 411, 540 
P.2d 13800, cert. denied, 89 N.M, 5, 546 P.2d 70, 

Law reviews, — For note, New Mexico Taxes. Non- 
Member Indians Who Work on a Reservation; New. Mexico 
Taxation and.Revenue Dep't v. Greaves, see 25 N.M.L. Rev. 
129 (1995). ) Ge 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 71 Am. 
Jur, 2d State and Local Taxation $§ 470 to 474, 512 to 517. 

85 C.J.S, Taxation § 1715 to, 1719, 


A. a trust organized or created in the United States and forming part of a stock bonus, pension 
or profit-sharing plan of an employer for the exclusive benefit of his employees or their beneficia- 
ries, which trust is exempt from taxation under the provisions of the Internal Revenue Code; or. 

B. religious, educational, benevolent or other organizations not organized for profit which are ex- 
empt from income taxation under the Internal Revenue Code except to the extent that such income is 
subject to federal income taxation as "unrelated business income" under the Internal Revenue Code. 
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History: 1953 Comp., § 72-15A-4, enacted by Laws 
1965, ch. 202, § 4; 1969, ch. 152, § 2; 1971, ch. 20, § 2; 
1981, ch. 37, §.15. 

Cross references, — For aeeiptloe of severance tax 
bonds from taxation, see 7-27-24 NMSA 1978. 

For exemption of mortgage finance authority and bonds 
and notes thereof, see 58-18-18 NMSA 1978. 

For the Internal Revenue Code, see 26 U.S.C. § 1 et seq. 


ANNOTATIONS 


Tax burden should fall with uniformity and 
equality upon the class of persons sought to be taxed. 
N.M. Elec. Serv. Co, v. Jones, 1969-NMCA- 111, 80 N.M. 
791, 461 P.2d 924. 

Exemptions strictly construed. — In pursuance 
of the beneficent public policy which favors equality 
in the distribution of the burden of government, all ex- 
emptions of persons or property from taxation are to be 
construed strictly against the exemption; the intention 
to create exemptions must affirmatively appear and can- 
not be raised by implication. N.M. Elec. Serv. Co. v. Jones, 
1969-NMCA-111, 80 N.M. 791, 461 P.2d 924. 


7-2-5. Repealed. 


Repeals. — Laws 1990, ch. 49, §18 repealed 7-2-5 
NMSA 1978, as enacted by Laws 1967, ch. 70, § 1, relating 
to exemptions for annuities to retired federal civil service 


7-2-5.1. Repealed. 


Repeals, — Laws 1990, ch. 49, $18 repealed 7-2-5.1 
NMSA 1978, as enacted by Laws 1979, ch. 342, $1, re- 
lating to exemptions for military retirement pay, effective 


7-2-5.2 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 362 to 391, 475 to 482. 

Construction of exemption of religious body or society 
from taxation or special assessment, 17 A,L.R. 1027, 168 
A.L.R. 1222. 

Exemption of jcharitable organization from taxation 
or special assessment, 34 A.L.R. 634, 62 A.L.R. 328, 108 
A.L.R. 284. 

Extent of area within tax exemption extended to prop- 
erty used for educational, religious, or charitable pur- 
poses, 134 A.L.R..1176. 

Exemption of college fraternity house or dormitory from 
taxation, 66 A.L.R.2d 904. 

When is corporation, community chest, fund, foundation 
or club "organized and operated exclusively" for-charitable 
or other exempt purposes under Internal Revenue Code, 
69 A.L.R.2d 871. 

Qualification of health care entities for federal tax 
exemption as charitable organization under 26 USCS 
§ 501(c)(3), 134 A.L.R, Fed. 395. 

84 C.J.S. Taxation §§ 321 to 393; 85 C.J.S. Taxation 
§§ 1715 to 1719, 1736 to 1737. 


employees, effective May 16, 1990. For provisions of for- 
mer section, see the; 1989 NMSA 1978 on NMOneSource 
.com., 


May 16, 1990. For provisions of former section, see the 
1989 NMSA 1978 on NMOneSource.com. 


7-2-5.2. Prcwnrons income of persons siety five and 


older or blind. 


Any individual sixty-five years of age or older or who, for federal income tax purposes, is blind 
may claim an exemption in an amount specified in Subsections A through C of this section not 
to exceed eight.thousand dollars ($8,000) of income includable except. for this exemption in net 
income. Individuals having income both within and without this state shall apportion this exemp- 
tion in accordance with regulations of the secretary: 

A. for married individuals filing separate returns, for any taxable year beginning on or after 
January 1, 1987: ) 

If adjusted gross income is: The maximum amount of exemption 
ie | allowable under this section shall be: 


Not over $15,000 $8,000 
Over $15,000 but not over $16, 500 $7,000 
Over $16,500 but not over $18,000 $6,000 
Over $18,000 but not over $19,500 $5,000 © 
Over $19,500 but not over $21,000 $4,000 
Over $21,000 but not over $22,500 $3,000 
Over $22,500 but not over $24,000 $2,000 
Over $24,000 but not over $25,500. $1,000 
Over $25,500 hye. | ree AR, 


B. for heads of household, surviving spouses and married individuals filing joint returns, for 
any taxable year beginning on or after January 1, 1987: 
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7-2-5.3 


If adjusted gross income is: 


Not over $30,000 

Over $30,000 but not over $33,000 
Over $33,000 but not over $36,000 
Over $36,000 but not over $39,000 
Over $39,000 but not over $42,000 
Over $42,000 but not over $45,000 
Over $45,000 but not over $48,000 
Over $48,000 but not over $51,000 
Over $51,000 


TAXATION 


7-2-5.5 


The maximum amount of exemption 
allowable under this section shall be: 


$8,000 
$7,000 
$6,000 
$5,000 
$4,000 
$3,000 
$2,000 
$1,000 
0. 


C. for single individuals, for any taxable year beginning on or after January 1, 1987: 


If adjusted gross income is: 


Not over $18,000 

Over $18,000 but not over $19,500 
Over $19,500 but not over $21,000 
Over $21,000 but not over $22,500 
Over $22,500 but not over $24,000 
Over $24,000 but not over $25,500 
Over $25,500 but not over $27,000 
Over $27,000 but not over $28,500 
Over $28,500 


History: 1978 Comp., § 7-2-5.2, enacted by Laws 
1985, ch. 114, § 1; 1987, ch. 264, § 6. 

Applicability. — Laws 1987, ch. 264, § 27 made the 
provisions of Sections 6 and 7 and Subsection B of Sec- 
tion 25 of the act applicable to taxable years beginning on 
or after January 1, 1987. 


7-2-5.3. Repealed. 


Repeals. — Laws 1990, ch. 49, § 18 repealed 7-2-5.3 
NMSA 1978, as amended by Laws 1987, ch. 277, § 2, 
relating to exemption for social security and railroad 


7-2-5.4. Repealed. 


Repeals, — Laws 2007, ch. 45, § 14 repealed 7-2-5.4 
NMSA 1978, being Laws 1988, ch. 59, § 1, relating to tax 
exemptions for an adopted special needs child, effective 


The maximum amount of exemption 
allowable under this section shall be: 


$8,000 
$7,000 
$6,000 
$5,000 
$4,000 
$3,000 
$2,000 
$1,000 
0. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 334, 464. 
* 85 C.J.S, Taxation §§ 1736 and 1737. 


retirement benefits, effective May 16, 1990. For provisions 
of former section, see the: 1989 NMSA 1978 on NMOneS 
ource.com. ; 


for tax years beginning on or after January 1, 2007. For 
provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


7-2-5.5. Exemption; earnings by Indians, their Indian spouses and 
Indian dependents on Indian lands.. 


Income earned by a member of a New Mexico federally recognized Indian nation, tribe, band or 
pueblo, his spouse or dependent, who is a member of a New Mexico federally recognized Indian 
nation, tribe, band or pueblo, is exempt from state income tax if the income is earned from work 
performed within and the member, spouse or dependent lives within the boundaries of the Indian 
member's or the spouse's reservation or pueblo grant or within the boundaries of lands held in 
trust by the United States for the benefit of the member or spouse or his nation, tribe, band or 
pueblo, subject to restriction against alienation imposed by the United States. 
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7-2-5.6 INCOME TAX GENERAL PROVISIONS 7-2-5.8 


History: Laws 1995, ch. 42, § 1. IV, § 23, was effective June 16, 1995, 90 days after the ad- 
Effective dates. — Laws.1995, ch. 42 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-2-5.6. Exemption; medical care savings accounts. 


Except as provided in Section 6 [59A-23D-6 NMSA 1978] of this act, employer and employee 
contributions to medical care savings accounts established pursuant to the Medical Care Savings 
Account Act [Chapter 59A, Article 23D NMSA 1978], the interest earned on those accounts and 
money reimbursed to an employee for eligible medical expenses from those accounts or money 
advanced to the employee by the employer for eligible medical expenses pursuant to that act are 
exempt from taxation. 


History: Laws 1995, ch. 93, § 8. IV, § 23, was effective June 16, 1995, 90 days after the ad- 
Effective dates. — Laws 1995, ch. 93 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-2-5.7. Exemption; income of Hidividuaiet one nines years 
of age or older. | 


‘The income of an‘individual who is a natural person, who is one hundred years of age or older 
and who is not a dependent of another individual is exempt from state income tax. 


History: Laws 2002, ch. 58, § 1. IV, § 23, was effective May 15, 2002, 90 days after adjourn- 
Effective dates. — Laws 2002, ch. 58 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. , 


7-2-5.8. Exemption for low- and middle-income taxpayers. 


A. An individual may claim an exemption in an amount specified in Subsections B through D of 
this section not to exceed an amount equal to the number of federal exemptions multiplied by two 
thousand five hundred dollars ($2,500) of income includable, except.for this exemption, in net income. 

B. For a married individual filing a separate return with adjusted gross income up to twenty- 
seven thousand five hundred dollars ($27,500): 

(1) if the adjusted gross income is not over fifteen thousand dollars ($15,000), the amount 
of the exemption pursuant to this section shall be two thousand five hundred dollars ($2,500) for 
each federal exemption; and 

(2) if the adjusted gross income is over fifteen thousand dollars ($15,000) but not over 
twenty-seven thousand five hundred dollars ($27,500), the amount of the exemption pursuant to 
this section for each federal exemption shall be calculated as follows: 

(a) two thousand five hundred dollars ($2,500); less 
(b) twenty percent of the amount obtained by subtracting fifteen thousand dollars 
($15, 000) from the adjusted gross income. 

C. For single individuals with adjusted gross income up to thirty-six thousand six hundred 
sixty-seven dollars ($36,667): 

(1) ifthe adjusted gross income is not over twenty thousand dollars ($20,000), the amount 
of the exemption pursuant to this section shall be two thousand five hundred dollars ($2,500) for 
each federal exemption; and 

(2) if the adjusted gross income is over > twenty thousand dollars ($20,000) but not over 
thirty-six thousand six hundred sixty-seven dollars ($36,667), the amount of the exemption pursu- 
ant to this section for each federal exemption shall be calculated as follows: 

(a) two thousand five hundred dollars ($2,500); less . 
(b) fifteen percent of the amount obtained by subtracting twenty thousand dollars 
($20,000) from the adjusted gross income. 

D. For married individuals filing joint returns, surviving spouses or for heads of households 

with adjusted gross income up to fifty-five thousand dollars ($55,000): 
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7-2-5.9 


TAXATION 


7-2-5.9 


(1) ifthe adjusted gross income is not over thirty thousand dollars ($30,000), the amount 
of the exemption pursuant to this section shall be two thousand five hundred dollars ($2,500) for 


each federal exemption; and 


(2) ifthe adjusted gross income is over thirty thousand dollars ($30,000) but not over fifty- 
five thousand dollars ($55,000); the amount of the exemption pursuant to this section for each 


federal exemption shall be calculated as follows: 


(a) two thousand five hundred dollars ($2,500); less : 
(b) ten percent of the amount obtained by subtracting thirty thousand dollars 


($30,000) from the adjusted gross income. __ 


History: Laws 2005, ch. 104, § 5; 2007, ch. 45, § 8. 

The 2007 amendment, effective June 15, 2007, in 
Subsection A, deleted the provision that individuals who 
have income in and.out of the state shall apportion the ex- 
emption in accordance with regulations of the secretary; 
in Subsection B, changed $20,333 to $27,500; in Para- 
graph (1) of Subsection B, changed $12,000 to $15,000; 
in Paragraph (2) of Subsection B, changed the minimum 
from $12,000 to $15,000 and the maximum from $20,333 
to $27,500; in Subparagraph (b) of Paragraph (2) of Sub- 
section B, changed $12,000 to $15,000; in Subsection C, 
changed $27,110 to $36,667; in Paragraph (1) of Subsec- 
tion C, changed’ $16,000 to $20,000. and in Paragraph (2) 
of Subsection C, changed the maximum from $27,110 to 


$36,667; in Subparagraph (b) of Paragraph (2) of Sub- 
section C, changed $16,000 to $20,000; in Subsection D, 
changed $40,667 to $55,000; in Paragraph (1) of Subsection 
D, changed $24,000 to $30,000; in Paragraph (2) of Subsec- 
tion D, changed the minimum fon $24,000 to $30,000 and 
the maximum from $40,667 to $55,000; in Subparagraph 
(b) of Paragraph (2) of Subsection D, changed $24,000 to 
$30,000; and deleted former Subsection E, which defined 
"federal exemption" as an exemption allowable for federal 
income tax purposes for an individual included in the re- 
turn who is domiciled in New Mexico, 

Applicability. — Laws 2007, ch. 45, § 15 provided that 
Laws 2007, ch. 45, §. 8 applied to taxable years peginPing 
on or, “after January 1, 2007. 


7-2-5.9. Exemption; unreimbursed or uncompensated medical care: 
expenses of individuals sixty-five years of age or older. 


A. Any individual sixty-five years of age or older may claim an additional exemption from in- 
come includable, except for this exemption, in net income in an amount equal to three thousand 
dollars ($3,000) for medical care expenses paid by the individual for that individual or for the 
individual's spouse or dependent during the taxable year if those medical care expenses exceed 
twenty-eight thousand dollars ($28,000) and if the medical care expenses are not reimbursed or 
compensated for by insurance or otherwise. 

B. ''As‘used in this section: ’ | | 

(1) "dependent" means "dependent" as defined in Section 152 of the Internal Revenue Code; 

(2) “health care facility" means a hospital, outpatient facility, diagnostic and treatment 
center, rehabilitation center, freestanding hospice or other similar facility ae winiclt medical ¢ care is 
provided; 

(3) "medical care" means the diagnosis, cure, mitigation, treatment or prevention of dis- 
ease or for the’purpose of affecting any structure or function of the body; 
(4) "medical care expenses" means amounts paid for: 

(a) the diagnosis, cure, mitigation, treatment or prevention of disease or for the purpose 
of affecting any structure or function of the body if provided bya physician or in a health care facility; 

(b) prescribed drugs or insulin; 

(c) qualified long-term care services as defined in Section 7702B(c) of the Internal 
Revenue Code; | 

(d) insurance covering medical care, including amounts paid as premiums under Part 
B of Title 18 of the Social Security Act or for a qualified long-term care insurance contract defined 
in Section 7702B(b) of the Internal Revenue Code, if the insurance or other amount is paid from 
income included in the taxpayer's adjusted gross income for the taxable year; 

(e) specialized treatment or the use of special therapeutic devices if the treatment or 
device is prescribed by a physician and the patient can show that the expense was incurred pri- 
marily for the prevention or alleviation of a physical or mental defect or illness; and 

(f) care in an institution other than a hospital, such as a sanitarium or rest home, if 
the principal reason for the presence of the person in the institution is to receive the medical care 
available; provided that if the meals and lodging are furnished asa necessary part of such ag 
the cost of the meals and lodging are "medical care expenses"; 
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7-2-5.10 


INCOME TAX GENERAL PROVISIONS 


7-2-5.13 


(5) "physician" means a medical doctor, osteopathic physician, dentist, podiatrist, chiro- 
practic physician or psychologist licensed or certified to practice in New Mexico; and 
(6) "prescribed drug" means a drug or biological that requires a prescription of a physician 


for its use by an individual. 


History: Laws 2005, ch. 104, § 6. 
Effective dates, — Laws 2005, ch. 104, § 29, made 
Laws 2005, ch. 104, § 6 effective January 1, 2006. 


Applicability. — Laws 2005, ch. 104, § 29 provided 


that Laws 2005, ch. 104, § 6 applied to taxable years be- 


ginning on or after January 1, 2007, 


7-2-5.10. Exemption; New Mexico national guard member eens 
paid for group life insurance. : 


An individual who receives reimbursement from the service members' life insurance reimburse- 
ment fund may claim an exemption in the amount of that reimbursement, from income includable, 


except for this exemption, in net income. 


History: Laws 2006, ch. 50, § 1. 
Effective dates. — Laws 2006, ch. 50, § 3 made Laws 
2006, ch. 50, § 1 effective March 2, 2006. 


Applicability. — Laws 2006, ch. 50, § 2, effective 
March 2, 2006, provided that Laws 2006, ch. 50, § 1 ap- 
plies to taxable years beginning on or after January 1, 
2005. 


7-2-5.11. Exemption; armed forces salaries. 


A salary paid by the United States to a taxpayer for active duty service in the armed forces of 
the United States is exempt from state income taxation. 


History: Laws 2007, ch. 45, § 11. 

Effective dates. — Laws 2007, ch. 45, § 11, contained 
no effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


Applicability. — Laws 2007, ch. 45, § 15 provided that ° 


Laws 2007, ch. 45, §§ 7 through 11 apply to taxable years 
beginning on or after January 1, 2007. 


ANNOTATIONS 


Service in the United States public health service 
is not service in the armed forces. — Where taxpayer 


claimed a tax exemption for wages earned in the service of 
the United States public health service (USPHS) pursuant 
to this section, the hearing officer did not err in concluding 
that taxpayer was not inthe "armed forces" for the relevant 
tax years and therefore did not qualify for the armed forces 
salaries exemption, because commissioned officers of the 
USPHS are not members of the "armed forces" as that term 
is defined in New Mexico state or federal statutes, and reg- 
ulations defining "armed forces" do not modify this section 
of law, but were enacted to implement and enforce the New 
Mexico Income Tax Act. Hammack v. Taxation & Revenue 
Dep't, 2017-NMCA-086, cert, denied, 


7-2-5.12. Exemption; income subject to entity-level tax. 


Net income subject to the entity-level tax is exempt from income tax. 


History: Laws 2022, ch. 46, § 1. 

Effective dates. — Laws 2022, ch. 46 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


Applicability. — Laws 2022, ch. 46, § 4 provided that 
the provisions of Laws 2022, ch. 46 apply to taxable years 
beginning on or after January 1, 2022. 


7-2-5.13. Exemption; armed forces retirement pay. 


A. An individual who is an armed forces. retiree may claim an exemption in the following 
amounts of military retirement pay includable, except for this exemption, in net income: 
(1) for taxable year 2022, ten thousand dollars ($10,000); 
(2) for taxable year 2023, twenty thousand dollars ($20,000); and ; 
(3) . for taxable years 2024 through 2026, thirty thousand dollars ($30,000). 
B. As used in this section, "armed forces retiree" means a former member of the armed forces 
of the United States who has qualified by years of service or disability to separate from military 


service with lifetime benefits. 
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History: Laws 2022, ch. 47, § 6. ) Effective dates. — Laws 2022, ch. 47, § 6 was effective 
. ..May 18, 2022, 90 days after adjournment of the legislature, 


7-2-5.14. Exemption; social security income. 


An individual may claim an exemption in an amount equal to the amount/included in adjusted 
gross income pursuant to Section 86 of the Internal Revenue Code, as that section maybe amended 
or renumbered, of income includable except for this exemption in net income; provided that the 
individual's adjusted gross income shall not exceed: 

A. seventy-five thousand dollars ($75,000) for married individuals filing separate returns; 

B. one hundred fifty thousand dollars ($150,000) for heads of household, surviving spouses and 
married individuals filing joint returns; and 

C. one hundred papers dollars ($100, 1 ta for pap ry Hagar 


History: Laws 2022, ch. 47, § 7. Applicability. oa ¥ ties 2022, ch. 47, $1 16 provided dub 


Effective dates. — Laws 2022, ch. 47, § 7 was effective the provisions of Laws 2022, ch. 47, § 7 apply to taxable 
May 18, 2022, 90 days after adjournment of the legisla- years beginning on or after January 1, 2022. 
ture, | S 


7-2-6. Repealed. 


Repeals. — Laws 1990, ch. 49, §18 repealed 7-2-6 court justices, effective May. 16, 1990. For. provisions 
NMSA 1978, as enacted by Laws 1977, ch. 300, § 1, relat- of former section, see the 1989: NMSA 1978 on NMOne 
ing to exemptions for annuities paid to retired judges of Source.com. 


the district court, court of appeals judges, and’ supreme 


7-2-7. Individual income tax rates, 


The tax imposed by Section 7-2-3 NMSA 1978 shall be at the atheros rates for any taxable aan | 
beginning on or after January 1,:2021: 
A, For married individuals filing separate returns: 


If the taxable income is: The tax shall be: 


Not over $4,000 1.7% of taxable income 

Over $4,000 but not over $8,000 $68.00 plus 3.2%.of excess over 2 $4, 000 

Over $8,000 but not over $12,000 $196 plus 4:7% of excess over $8,000 

Over $12,000 but not over eRe 500 $384 plus 4.9% of excess over $12,000 

Over $157,500 $7,513.50 plus 5.9%. of excess over $157,500. 
B. For heads of household, surviving spouses and married individuals filing joint returns: 

If the taxable income is: The tax shall be: 

Not over $8,000" 1.7% of taxable income 

Over $8,000 but not over $16,000 | $136 plus 3,2% of excess over $8,000 

Over $16,000 but not over $24,000 $392 plus 4.7% of excess over $16,000 

Over $24,000 but not over $315,000 $768 plus 4.9% of excess over $24,000 

Over $315,000 $15,027 plus 5.9% of excess over at 15,000. 
C. For single individuals and for estates and trusts: 

If the taxable income is: : The tax shall be: 

Not over $5,500 1.7% of taxable income . 

Over $5,500 but not over $11,000 | $93.50 plus 3.2% of excess over $5,500 

Over $11,000 but not over $16,000 $269.50 plus 4.7% of excess over $11,000 

Over $16,000 but not over $210, 000 . $504.50 plus 4.9% of excess over $16,000 

Over $210, 000 | as $10,010.50 plus 5.9% of excess over $210,000. 
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7-2-7 INCOME TAX GENERAL PROVISIONS 7-2-7 


D. The tax on the sum of any lump-sum amounts included in net income isan amsuit equal to 
five multiplied by the difference between: 
(1) the amount of tax due on the taxpayer's taxable income; and 
(2) -the amount of tax that would be due on an amount equal to the taxpayer's taxable i in- 
come and twenty percent of the taxpayer's lump-sum amounts included in net income. 


History: Laws 2005, ch. 104, § 4; 2019, ch. 270, § 12. “The 2019 amendment, effective December 18, 2020, 

Compiler’s notes. — Pursuant to Laws 2019, ch, 270, revised individual income tax rates and individual income 
§ 61, the effective date of Laws 2019, ch. 270, § 12 is De- tax brackets; in Subsection A, after "If the taxable income 
cember 18, 2020. On December 18, 2020, the secretary of is", deleted the remainder of the subsection; deleted for- 
finance and administration certified to the New Mexico mer Subsections B and C and added new Subsections B 
compilation commission and the director of the legisla- and C. 
tive council service that fiscal year 2020 recurring general Applicability. — Laws 2019, ch. 270, § 59 provided 
fund revenues are less than five percent above fiscal year , that the provisions of Laws 2019, ch. 270, § 12 apply to 
2019 recurring general fund revenues; ) taxable years beginning on or after January 1, 2021. 


7-2-7. Individual income tax rates. (Effective January 1, 2006 through 
December 31, 2007.) 


The tax imposed by Section 7-2-3 NMSA 1978 shall be at the following rates for taxable years 
beginning in 2006 or 2007: 
A. For married individuals filing separate returns: 


Ifthe taxableincomeis:  __ | The tax shall be; 
Not over $4,000 . | 1.7% of taxable income 
Over $ 4,000 but not over $ 8, 000 $ 68.00 plus 3.2% of excess over $ 4,000 
Over $ 8,000 but not over $ 12,000 $ 196 plus 4.7% of excess over $ 8,000. ' 
Over $ 12,000 $ 384 plus 5.8% of excess over $ 12,000. 

B. For heads of SBE Sus SMOG spouses and married individuals filing joint returns: 
if the taxable incomeis: “~~ The tax shall be: 
Not over $8,000 1.7% of taxable income 
Over $ 8,000 but not over $ 16,000 $ 136 plus 3.2% of excess over $ 8,000 ~ 
Over $116,000 but not over $ 24,000 $ 392 plus 4.7% of excess over $ 16,000 © 
Over $ 24, 000 $ 768 plus 5.3% of excess over $ 24,000. 
to G For satel individuals and for estates and trusts: 
If the taxable income is: The tax shall be: 
Not over $5,500 1.7% of taxable income 
Over $ 5,500 but not over $ 11,000 $ 93.50 plus 3.2% of excess over $ 5,500 
Over $ 11,000 but not over § 16,000 » $ 269.50 plus 4.7% of excess over $11,000 
Over $ 16,000 $ 504.50 plus 5.3% of excess over $ 16,000. 


D. The tax on the sum ‘of any lump-sum amounts included in net income is an amount equal to 
five multiplied by the difference between: 
(1) the amount of tax due on the taxpayer's taxable income; and 
(2) the amount of tax that would be due.on an amount equal to the taxpayer's taxable in- 
come and twenty percent of the taxpayer's lump-sum amounts included in net income. 


History: 1953 Comp. 72-15A-5; 1994, ch. 5, § 20; personal income tax rates for the January 1, 2007 to De- 
2008, ch. 2, § 2; repealed and reenacted by Laws -cember 31, 2007 tax year. Laws 2005 (1st $.S.), ch. 3, § 2 
2003, ch. 2, § 3; repealed and reenacted by Laws. set out above, prescribed the personal income tax rates for 
2008, ch. 2, § 4; 2005 (1st S.S.) ch. 8, § 1; repealed and both the 2006 and 2007 tax years. 

reedacted by Laws 2005 (1st S. S.) oh. 8, § 2. Laws 2005, ch, 104, § 2, amended 7-2-7 NMSA 1978, as 

' 2005 Multiple Amendments. — Laws 2005 (1st S.S.),.° ' enacted by Laws 2008, ch. 2, § 5, for the January 1, 2006 to 

ch, 38, :§6, effective October 28, 2005, repealed Laws December 31, 2006 personal income tax year; Laws 2005 


2005, ch, 104, $3 and Laws 2003, ch, 2, § 6, providing for. (1st S.S.), ch, 3, § 6 repealed Laws 2005, ch. 104, § 2 and 
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Laws 2008, ch. 2, § 5, effective October 28, 2005. The above separate returns in excess of $12,000, for heads of house- 
section was set out as amended by Laws 2005 (1st S.S.), hold, surviving spouses and married individuals filing 
ch. 3, §§ 1 and 2. joint returns in excess of $24,000 and for single individu- 

Laws 2005 (1st S.S.), ch. 3, § 2, amended the January 1, als and for estates and trusts in excess of $16,000; Subsec- 
2005 to December 31, 2005 version of 7-2-7 NMSA 1978 tion B is amended to include heads of household returns; 
enacted by Laws 2003, ch. 2, §4 and amended by Laws former Subsection D providing for separate tax rates for 
2005 (1st S.S.), ch. 8, § 1 to reduce the top personal in- heads of household returns is deleted; and Subsection E is 
come tax rate from 5.7% to 5.8% for the January 1, 2006 to relettered as Subsection D. Laws 2005, ch. 3, § 2 was made 


December 31, 2006 tax year for married individuals filing effective January 1, 2006 by Laws 2005, chv8} $75 


7-2-7.1. Tax tables. 


In lieu of the tax rate computations required in Section 7-2-7 NMSA 1978, the secretary may 
adopt regulations requiring taxpayers to pay taxes in accordance with tax rate tables. The tax ta- 
bles may be established either by regulation or by instruction but shall be computed substantially 
on the basis of the rates prescribed in Section 7-2-7 NMSA 1978. The secretary may by regulation 
or instruction exclude from the application of this section taxpayers having net incomes in excess 
of an amount to be determined by the secretary and may exclude taxpayers in any net-income 
class having more exemptions than the number of exemptions specified by the secretary for that 
category. 


History: 1978 Comp., § 7-2-7.1, enacted by Laws instruction but" in the second sentence and "or instruc- 
1980, ch. 102, § 1; 1981, ch. 37, § 18; 1990, ch. 49, § 3; tion" near the beginning of the third sentence. 
1995, ch. 11, § 2. The 1990 amendment, effective May 16, 1990, substi- 
The 1995 amendment, effective June 16, 1995, in- tuted "secretary" for "director" in the first and third sen- 
serted "may be established either by regulation or by tences and for "secretary of taxation and revenue" near 


the middle and end of the third sentence. 


7-2-7.2. Tax rebate; 2005 taxable year. (Effective for 2005 tax year.) 


A. . Except as otherwise provided in this section, any resident who files an individual New Mex- 
ico income tax return and who is not a dependent of another individual is entitled to a tax rebate 
during the 2005 taxable year for a portion of state and local taxes to which the person has been 
subject during the 2005 taxable year, even if the resident has no income taxable pursuant to the 
Income Tax Act. 

B. For the purposes of this section, the total number of exemptions for which ¢ a tax rebate may 
be claimed or allowed is determined by adding the number of federal exemptions allowable for 
federal income tax purposes for each individual; provided that, in the case of a husband and wife 
who have filed a joint return where only one individual is a New Mexico resident, the number of 
exemptions shall be reduced by one. 

C. Except as otherwise provided in Subsection D of this section, the tax rebate provided for i in 
this section is allowed for the amount shown in the following table: | . 


Adjusted Gross Income is: And the total number of exemptions is: } 
Over But Not Over 1 2 3 4 5 © 6o0r more 
$0 $10,000 $139 $179 $214 $244 Yee $289 

10,000 20,000 124 164 18924 + 0214 234 249 
20,000 35,000 109 139 164 184 199 209 
35,000: 45,000 94 119 AB9y darlt G46 3 164 169 
45,000 60,000 19 104 124 189 149 154). 
60,000 64 84 99 109 114 119. 


D. Ifaresident's adjusted gross income is less than or equal to zero, the resident is entitled to 
a rebate in the amount shown in the first row of the table appropriate for the resident's number 
of exemptions. 

EK. Except as otherwise provided in this section, the secretary shall make an advance payment 
of the tax rebate provided for in this section not later than November 15, 2005 to each resident 
who filed a 2004 New Mexico personal income tax return. Advance payment amounts shall be 
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based on the number of federal exemptions allowable for federal income tax purposes on the 2004 
New Mexico personal income tax return of the resident for whom a rebate is allowed pursuant 
to this section and on the federal adjusted gross income reported by that resident’on the same 
return. A resident who does not receive an advance payment may claim the tax rebate provided 
for in this section on that resident's 2005 New Mexico personal income tax return based on the 
federal adjusted gross income and on the number of federal exemptions allowable for federal in- 
come tax purposes reported on that return: 

F. The department shall not make an advance payment of the tax fsbaté provided for in this 
section to a person who: 

(1) was an inmate ofa public institution for more than six months during the 2004 taxable 
year; or 
(2) was not a resident of New Mexico on the last day of the 2004 taxable year. 

G. The department shall not allow a tax rebate provided in this section to a person who claims 
the rebate on that person's 2005 personal income tax return, but: 

(1) was an inmate of a public institution for more aot six months auriie the 2005 taxable 
year; or 
(2) was not a resident of New Mexico on the last day of the 2005 taxable year. 

H. The secretary may adopt regulations necessary to administer the provisions of this sec- 
tion. 

I. For purposes of this section, "dependent" means "dependent" as defined by Section 152 of the 
Internal Revenue Code, but also includes any minor child or stepchild of the resident who would 
be a dependent for federal income tax purposes if the public assistance contributing to the support 
of the child or stepchild was considered to have been contributed by the resident. 


History: Laws 2005 (1st S.S.), ch. 3, § 3. 


7-2-7.3. Exemption; 2005 taxable year rebate. (Effective for 2005 tax 
year.) 


The tax rebate made for the 2005 taxable year pursuant to this 2005 act is exempt from state 
income tax. 


History: Laws 2005 (1st S.S.), ch. 3, § 4. Effective dates. — Laws 2005 (1st 8.S.), ch. 3, § 8 made 
; Laws 2005 (1st §.S,), ch. 3, § 4 effective October 28, 2005. 


7-2-7.4, 2020 income tax rebate. 


A. Aresident who is not a dependent of another individual and has received a working families 
tax credit for which the taxpayer was eligible to claim against the resident's income tax liability 
for taxable year 2020 may be eligible for a tax rebate of six hundred dollars ($600); provided that 
the resident had the following adjusted gross income for taxable year 2020: 

(1) for single individuals, an adjusted gross income of thirty-one thousand two hundred 
dollars ($31,200) or less; and 

(2) for heads of household, surviving spouses and married imaitidals filing joint returns, 
an adjusted gross income of thirty-nine thousand dollars ($39,000) or less. 

B. The rebate provided by this section may be deducted from the taxpayer's New Mexico in- 
come tax liability. 

C. Ifthe amount of rebate exceeds the taxpayer's income tax liability, the excess shall be re- 
funded to the taxpayer. 

D. The department may require a taxpayer to claim the rebate provided by this section on 
forms and in a manner required by the department. 

E. The rebate provided by this section shall not be allowed after June 30, 2022. 


History: Laws 2021, ch. 4, § 2. , Emergency clauses. — Laws 2021, ch. 4, § 6 contained 
an emergency clause and was approved March 3, 2021. 
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7-2-7.5. Supplemental 2021 income tax rebates. 


A. A resident who files an individual New Mexico income tax return for taxable year + 2021 
by May 31, 2023 and who is not a dependent of another individual is eligible for two.tax rebates 
pursuant to this section; provided that the resident did not receive a relief payment pursuant to 
Section 2 of this 2022 act... fargt 

B. Fora resident who files an income tax return by May 3l, 2022: 

(1) \the first tax rebate shall be made as soonias possible, but no later than sere 30, 2022, 
in the following amounts: 
(a) . five hundred dollars ($500) for heads of household, surviving spouses and. married 
individuals filing joint returns; and 
(b) two hundred fifty dollars ($250) for single individuals and married, individuals fil- 
ing separate returns; and 
(2) the second tax rebate shall be made Aerie August 1 and ee 30, 2022 in the fol- 
lowing amounts: 
(a) five hundred dollars ($500) fo heads of household, surviving spouses and married 
individuals filing joint returns; and 
(b) . two hundred fifty dollars ($250) for single individuals tf married ctvater Shell: fil- 
ing separate returns. 

C,. For a resident who files an income tax return for taxable year 2021 after May 31, 2022, 
rebates shall be made in the amounts and as provided in Subsection.B of this section as soon as 
possible after the return is received; provided that a rebate shall not be allowed for a return filed 
after May 31, 2023. 

D. The rebates provided by this section may be deducted from the taxpayer's New Mexican in- 
come tax liability for taxable year 2021. If the amount of rebate exceeds the taxpayer's income tax 
liability, the excess shall be refunded to the taxpayer. 

EK. The department may require a taxpayer to claim a rebate provided by this section on n forms 
and in a manner required by the department. 


History: Laws 2022 (8rd S.S.), ch. 2, § 1. (2) five hundred dollars ($500) for households of 


Emergency clauses. — Laws 2022 (8rd S.S.),ch.2,§5 ' single individuals without dependents. 
contained an emergency clause and was approved April 8, C. Fora resident who files an application after May 31, 
2022. 2022, the relief payment shall be made in the amounts 
Temporary provisions. — Laws 2022 (8rd 3 S.), ch, 2, and as provided in Subsection B of this section as soon 
§ 2 provided that: as possible after the application is received; provided that 
A. The human services department shall aiivide a re- a relief payment shall not be allowed for an application 
lief payment to state residents on a first-come, first-served received after May 31, 2023. 
basis pursuant to this section until the appropriation pur- D. The department shall require a resident to apply 
suant to Subsection A of Section 4 of Laws 2022 (8rd S.S.), for the relief provided by this section on forms and in a 
ch, 2 is exhausted; provided that the state residents: manner required by the department. The application shall 
* (1) are not eligible for.a tax rebate provided. by ,7- include documentation of the resident's social security 
2-7.5 NMSA 1978; number or individual taxpayer identification number. 

(2) are not dependents, as that term is used in the ~ Laws 2022 (3rd S.S.), ch. 2, § 3 provided that if reve- 
Income Tax Act, of a recipient of a rebate provided by 7-2- . ©. nues and transfers to the general fund are not sufficient 
7.5 NMSA 1978; to. meet appropriations at the end of fiscal year 2022 due 

(3). were at least eighteen years of age during any to the cost of the rebates and relief payments provided by 
part of 2021; and this act, the governor, with state board of finance approval, 

(4) file an application with the department by may transfer to the appropriation account of the general 
May 31, 2023, _fund the amount necessary to meet that fiscal year's obli- 

B, For a resident who ‘applies to the department by gations from the tax stabilization reserve pursuant to Sec- 
May 31, 2022, the relief payment shall be made as soon as ‘tion 6-4-2.2 NMSA 1978; provided that the total amount 
possible, but no later than July 31, 2022, in the following transferred pursuant to this section shall not exceed two 
amounts; hundred million dollars ($200,000,000). 


(1) one thousand dollars ($1,000) for households , 
of married couples or single individuals with one or more . 
dependents; and 


7-2-7.6. 2021 income tax rebate. 


A. Aresident who is not a dependent of another individual is eligible for a tax rebate of: 
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(1) five hundred dollars ($500) for heads of household, surviving spouses and married in- 
dividuals filing joint returns with adjusted gross income of less than one hundred fifty thousand 
dollars ($150,000); and 

(2) two hundred fifty dollars ($250) for single individuals and married individuals filing 
separate returns with adjusted gross income of less than seventy-five thousand dollars ($75,000). 

B: The rebate provided by this section may be deducted from the taxpayer's New Mexico in- 
come tax liability for taxable year 2021. 

C. Ifthe amount of rebate exceeds the taxpayer's income tax liability, the excess shall be re- 
funded to the taxpayer. 

D. The department may require a taxpayer to claim the rebate provided by this section on 
forms and in a manner required by the department. 

EK. The rebate provided by this section shall not be allowed after June 30, 2023. 


History: Laws 2022, ch. 47, § 4. Effective dates. — Laws 2022, ch. 47, § 17 made Laws 
2022, ch. 47, § 4 effective July 1, 2022, 


7-2-8. Repealed. 


Repeals. — Laws 1981, ch. 37, §96, repealed 7- relating to corporate income tax rates, effective June 19, 
2-8 NMSA 1978, as enacted by Laws 1965, ch. 202, § 6, 1981. 


7-2-9. Tax computation; alternative method. 


For those taxpayers who do not compute an amount upon which the federal income tax is cal- 
culated or who do not compute their federal income tax payable for the taxable year, the secretary 
shall prescribe such regulations or instructions as the secretary may deem necessary to enable 
them to compute their state income tax due. 


History: 1953 Comp., § 72-15A-7, enacted by Laws - The 1990 amendment, effective May 16, 1990, substi- 
1965, ch. 202, § 7; 1981, ch. 37, § 19; 1990, ch. 49, § 4. tuted "secretary shall" and "the secretary may deem" for 
"director shall" and "he may deem", . 


7-2-10. Income taxes applied to individuals on federal areas. 


To the extent permitted by law, no individual shall be relieved from liability for income tax by 
reason of his residing within a federal area or receiving income from transactions occurring or 
work or services performed in such area. 


History: 1953 Comp., § 72-15A-8, enacted by Laws i , ANNOTATIONS 


; - 5 Re 1 5 : x ; \ : 
IPG ObRNA Ge SARE ichi87 shan Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
: Jur. 2d State and Local Taxation §§ 474, 483, 493. 
85 C.J.S. Taxation §§ 1693 et seq. 


7-2-11. Tax credit; income allocation and apportionment. 


A. Net income of any individual having i income that is taxable both within and without this 
state shall be apportioned and allocated as follows: 

(1) during the first taxable year in which an individual incurs tax liability as a resident, 
only income earned on or after the date the individual became a resident and, in addition, income 
earned in New Mexico while a nonresident of New Mexico shall be allocated to New Mexico; 

(2) except as provided otherwise in Paragraph (1) of this subsection, income other than 
compensation or gambling winnings shall be allocated and apportioned as provided in the Uni- 
form Division of Income for Tax Purposes Act [Chapter 7, Article 4 NMSA 1978], but if the income 
is not allocated or apportioned by that act; then it may be allocated or apportioned in accordance 
with instructions, rulings or regulations of the secretary; 
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(8) except as provided otherwise in Paragraph (1) of this subsection, compensation and 
gambling winnings of a resident taxpayer shall be allocated to this state; 

(4) compensation of a nonresident taxpayer shall be allocated to this state to the extent 
that such compensation is for activities, labor or personal services within this state; provided that 
the compensation may be allocated to the taxpayer's state of residence: 

(a) if the activities, labor or services are performed in this state for fifteen or favier 
days during the taxpayer's taxable year; 

(b) ifthe compensation is for activities, labor or services ders for a pesos in the 
manufacturing industry in New Mexico that is located within twenty miles of an international border, 
that has a minimum of five full-time employees who.are New Mexico residents, that is not receiving 
development training funds under Section 21-19-7 NMSA 1978 and that meets the qualifications of 
one of Items 1) through 4) of this subparagraph: 1) the business had no payroll in New Mexico during 
the previous calendar year; 2) the business had a payroll in New Mexico for less than the entire previ- 
ous calendar year, and the first payroll of the new calendar year includes payments to New Mexico 
residents exceeding the highest monthly payroll for such residents in the previous calendar year; 3) 
the business had a payroll in New Mexico for the entire previous calendar year, and the first payroll of 
the new calendar year includes payments to New Mexico residents exceeding by at least ten percent 
both the payroll for all employees in January 2001 and the payroll for New Mexico residents twelve 
months prior to the commencement of the new calendar year; or 4) the business had a payroll in New 
Mexico for the entire previous calendar year, but had no payroll in New Mexico within one year prior 
to January 1, 2001, and the first payroll of the new calendar year includes payments to New Mexico 
residents exceeding by at least ten percent the payroll for such residents twelve months earlier; or ° 

(c) if the activities, labor or services are performed in this state for disaster- or 
emergency-related critical infrastructure work in response to a declared state disaster or emer- 
gency during a disaster response period, as defined in the Tax Administration Act sri 7} 
Article 1 NMSA 1978]; 

(5) gambling winnings of a nonresident shall be allocated to this state if the gambling win- 
nings arose from a source within this state; and 

(6) other deductions and exemptions allowable in computing net income and not specifi- 
cally allocated in the Uniform Division of Income for Tax Purposes Act shall be equitably allocated 
or apportioned in accordance with instructions, rulings or regulations of the secretary. 

B. For the purposes of this section, "non-New Mexico percentage" means the percentage deter- 
mined by dividing the difference between the taxpayer's net income and the sum of'the amounts 
allocated or apportioned to New Mexico by that net income. 

C. A taxpayer may claim a credit in an amount equal to the amount of tax determined to be 
due under Section 7-2-7 or 7-2-7.1 NMSA 1978 multiplied by the non-New Mexico percentage. 


History: 1953 Comp., § 72-15A-9, enacted by Laws and (3), rewrote Paragraph (5), and inserted "allocated or" 
1965, ch. 202, § 9; 1969, ch.'152, § 5; 1974, ch. 56, § 1; 1981, and "instructions, rulings or" in Paragraph (6). 
ch. 37, § 21; 1986, ch. 20, § 28; 1990, ch. 49, § 5; 1995, ch. The 1995 amendment, effective June 16, 1995, substi- 
11, § 3; 1996, ch, 16, § 1; 2001, ch. 329, § 1; 2016, ch. 59, § 1. tuted "Paragraph (1)" for "Paragraphs (1) and (7)" near the 

Cross references. — See case notes to 7-2-3 NMSA 1978. beginning of Paragraph A(2); added the proviso at the end 

For Multistate Tax Compact, see 7-5-1 NMSA 1978. of Paragraph A(4); deleted former Paragraph A(7) relating 

The 2016 amendment, effective May 18, 2016, pro- to accounting by a taxpayer having business income both 
vided a tax exemption for certain out-of-state businesses within and without this state and who began business in 
and individuals who respond to declared disasters within * this state after July 1, 1991, but prior to January 1, 1991; 
New Mexico; in Subsection A, Paragraph (4), after "pro- and made stylistic changes throughout the section. 
vided", added "that the compensation may be allocated to », The 1990 amendment, effective May 16, 1990, added 
the taxpayer's state of residence", in Subparagraph A(4) "Tax credit" in the section heading; designated the intro- 
(a), after "taxable year", deleted "the compensation may be ductory paragraph of the section as Subsection A and de- 
allocated to the taxpayer's state of residence; and", in Sub- ' ‘ leted "prior to the application of the tax rates provided 
paragraph A(4)(b), after "Items 1) through 4) of this sub- ©, in Section 7-2-7 NMSA 1978" following "state shall be" 
paragraph", deleted "the compensation may be allocatedto therein; redesignated former Subsections A to G as Para- 
the taxpayer's state of residence", and after the semicolon, *~ “graphs (1) to (7) of Subsection A; and, in Subsection A, 
added "or", and added a new Subparagraph A(4)(¢), ) {8.2.8 substituted "Paragraphs (1) and (7) of this subsection" for 

The 2001 amendment, effective June 15, 2001, desig-.. .o| "Subsections. A, G and H of this section" in Paragraph (2), 
nated the proviso in former Paragraph A(4) as Subpara- substituted "Paragraph (1),of this subsection" for "Subsec- 
graph A(4)(a); and added Subparagraph A(4)(b). ~~ ~‘tion A of this section" in Paragraph (3), substituted "Para- 

The 1996 amendment, effective April 1, 1996, in Subs. © graph (1)" for "Subsection (A) of this section" in Paragraph 
section A, inserted "gambling winnings" in Paragraphs (2),...,.. (6), substituted "secretary" for "director" in Paragraph (6), 
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inserted "but prior to January 1, 1991" in Paragraph (7), 
and added Subsections B and C, 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 467, 472, 570, 574. 


_Computation of income tax as affected by fact that tax- 
payer was domiciled within state for only part of the tax- 
able year, 126 A.L.R. 455. 

85 C.J.S. Taxation §§ 1693 et seq. 


7-2-12. Taxpayer returns; payment of tax. 


A. Every resident of this state and every individual deriving income from any business trans- 
action, property or employment within this state and not exempt from tax under the Income Tax 
Act who is required by the laws of the United States to file a federal income tax return shall file 
a complete tax return with the department in form and content as prescribed by the secretary. 
Except as provided in Subsection B of this section, a resident or any individual who is required by 
the provisions of the Income Tax Act to file a return or pay a tax shall, on or before the due date of 
the resident's or individual's federal income tax return for the taxable year, file the return and pay 
the tax imposed for that year. » ) 

B. When the department approves levitate media for use sites) a taxpayer whose taxable year is 
a calendar year, the taxpayer who uses electronic media for both filing and payment must submit 
the required return and the tax imposed on residents and individuals under the Income Tax Act on 
or before the last day of the month in which the resident's or individual's federal income tax return 
is originally due for the taxable year. The due date provided in this subsection does not apply to 
residents or individuals who have received a filing extension from:*New) Mexico or an automatic 


extension from the federal internal revenue service for the same taxable year. 


History: 1953 Comp.,, § 72-15A-10, enacted by Laws 
1965, ch. 202, § 10; 1971, ch. 20, § 3; 1981, ch. 37, § 22; 
1990, ch. 49, § 6; 2003, ch. 275, § 2; 2016, ch. 15, § 1. 

Cross references. — See case notes to 7-2-2 and 7-2-3 
NMSA 1978. 

For reporting on fiscal year basis, see 7-2-20 NMSA 
1978, 

For income tax nineth HORSES see 7-3-1 to 7-3-10 NMSA 
1978, 

The 2016 amendment, effective May 18, 2016, fret 
the due dates of income taxes to conform with due dates 
pursuant to federal law, and provided certain exceptions; 
in Subsection A, after "Except,as provided in Subsection B 
of this section", deleted "the return required and the tax 
imposed on individuals under the Income Tax Act are due 
and payment is required on or before the fifteenth day of 
the fourth month following the end of the taxable year" 
and added the remainder of the subsection; in Subsec- 
tion B, after "tax imposed on", added "residents and", af- 
ter "Income Tax Act on or before the", deleted "thirtieth" 
and added "last", after "day of", deleted "fourth", and after 
"month", deleted "following the end of the taxable year" 
and added the remainder of the subsection. 

Applicability. — Laws 2016, ch. 15, § 3 provided that 
the provisions of Laws 2016, ch. 15, §§ 1 and 2 apply to 
taxable years beginning on or after January 1, 2016. 

The 2003 amendment, effective June 20, 2008, added 
the Subsection A designation; inserted’"Except as pro- 
vided in Subsection B.of this section" preceding "the re- 
turn required" in Subsection A; and added Subsection B. 

The 1990 amendment, effective May 16, 1990, sub- 
stituted "shall file" for "must file," "department" for "divi- 
sion" and "secretary" for "director" in the first sentence. 


ANNOTATIONS 


State returns used for audit although federal 
taxes filed on different basis. — When a taxpayer filed 
consolidated federal income tax returns for a three-year 
period but, for the same period, elected to file its state in- 
come tax returns as a separate-corporate entity, exclud- 
ing its subsidiaries, and since it was not obligated to file 
its state returns on the same basis as its federal returns, 
the revenue department was not required to audit and 
assess the taxpayer's income taxes on the basis of con- 
solidated income reported by the taxpayer in its federal 
returns rather than on the basis of its state returns which 
it had filed. Getty Oil Co. v. Taxation & Revenue Dept, 


'. 1979-NMCA-131, 93 N.M. 589,603 P.2d 328 ae prior 


to 1981 amendment). 

New Mexico may not tax income and gross re- 
ceipts: of Indians residing on reservation when the 
income and gross receipts involved are derived solely 


«from activities within the reservation. Hunt v. O'Cheskey, 


1973-NMCA-026, 85 N.M. 381, 512 P.2d 954, cert. quashed, 
85 N.M. 388, 512 P.2d 961. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 450, 481. 

Duress in obtaining waiver from taxpayer extending 
time for assessment of income tax, 78 A.L.R. 631. 

Liability on bond given as condition of extension of time 


for payment of income tax, 117 A.L.R. 452. 


What constitutes "reasonable cause" under state stat- 


“utes imposing penalty on taxpayer for failure to file timely 


tax return unless such failure was due to "reasonable 
cause,".29 A.L.R,.4th 418. 
85 C.J.S, Taxation §§ 1701 et seq. 


7-2-12.1. Limitation on claiming of credits and tax rebates. 


A. Except as provided otherwise in this section, a credit or tax rebate provided in the Income 
Tax Act that is claimed shall be disallowed if the claim for the credit or tax rebate was first made 
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after the end of the third calendar year following the calendar year in which oe return upon 
which the credit or tax rebate was first claimable was initially due. 
B. Subsection A of this section does not apply to: 
(1) the credit authorized by Section 7-2-13 ries 1978 for income taxes paid another 
state; or 
(2) the credit authorized by Section 7-2-19 NMSA 1978 [repealed] for income taxes paid 
another state. 


History: 1978 Comp., § 7-2-12.1, enacted by Laws Section 7-2-19 NMSA 1978, referred to in Paragraph B(2), 
1990, ch. 23, § 1. was repealed by Laws 1990, ch. 49, § 19, effective May 16, 
Bracketed material. — The bracketed material 1990. 


was inserted by the compiler and is not part of the law. 


7-2-12.2. Estimated tax due; payment of estimated tax; penalty. 


A. Except:as otherwise provided in this section, an individual who is required to file an in- 
come tax return under the Income Tax Act shall pay the required annual payment in installments 
through either withholding or estimated tax payments. 

B. For the purposes of this section: 

(1) "required annual payment" means the lesser of: 

(a) ninety percent of the tax shown on the return of the taxable year or, if no return is 
filed, ninety percent of the tax for the taxable year; or 

(b) one hundred percent of the tax shown on the return for the preceding taxable year 
if the preceding taxable year was a taxable year of twelve a and the taxpayer filed a New 
Mexico tax return for that preceding taxable year; and 

(2) "tax" means the tax imposed under Section 7-2-3.NMSA 1978 less any amount allowed 
for applicable credits and rebates provided by the Income Tax Act. 

C. There shall be four required installments for each taxable year. If a taxpayer is not liable 
for estimated tax payments on March 31, but becomes liable for estimated tax at some Hic! after 
March 31, the taxpayer must make estimated tax payments as follows: 

(1) if the taxpayer becomes required to pay estimated tax after March 31 and before June 1, 
fifty percent of the required annual payment must be paid on or before June 15, twenty-five percent 
on September 15 and twenty-five percent on or before January 15 of the following taxable year; 

(2) if the taxpayer becomes required to pay estimated tax after May 31, but before Sep- 
tember 1, the taxpayer must pay seventy-five percent of the required annual payment on or before 
September 15 and twenty-five percent on or before January 15 of the following taxable year; and 

(3) if the taxpayer becomes required to pay estimated tax after August 31, the taxpayer 
must pay one hundred percent of the required annual payment on or before January 15 of the fol- 
lowing taxable year. 

D. Except as otherwise provided in this section, for taxpayers reporting on a calendar year 
basis, estimated payments of the required annual payment are due on or before April 15, June 15 
and September 15 of the taxable year and January 15 of the following taxable year. For taxpayers 
reporting on a fiscal year other than a calendar year, the due dates for the installments are the 
fifteenth day of the fourth, sixth and ninth months of the fiscal year and the fifteenth day of the 
first month following the fiscal year. 

E. Arancher or farmer who expects to receive at least two-thirds of the rancher's or farmer's gross 
income for the taxable year from ranching or farming, or who has received at least two-thirds of the 
rancher's or farmer's gross income for the previous taxable year from ranching or farming, may: 

(1) pay the required annual payment for the taxable year in one installment on or before 
January 15 of the following taxable year; or 

(2) on or before March 1 of the following taxable year, file a return for the taxable vent and 
pay in full the amount computed on the return as payable. 

A penalty under Subsection G of this section shall not be imposed unless the rancher or Per 
underpays the tax by more than one-third. If a joint return is filed, a rancher or farmer must con- 
sider the rancher's or farmer's spouse's gross income in determining whether at least two-thirds of 
gross income is from ranching or farming. 
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F. For the purposes of this section, the amount of tax deducted and withheld with respect to a 
taxpayer under the Withholding Tax Act [Chapter 7, Article 3 NMSA 1978] or the Oil and Gas Pro- 
ceeds and Pass-Through Entity Withholding Tax Act. [Chapter 7, Article 3A NMSA 1978] shall be 
deemed a payment of estimated tax. An equal part of the amount of withheld tax shall be deemed 
paid on each due date for the applicable taxable year unless the taxpayer establishes the dates on 
which all amounts were actually withheld. In that case, the amounts withheld shall.be deemed 
payments of estimated tax on the dates on which the amounts were actually withheld. The tax- 
payer may apply the provisions of this subsection separately to wage withholding and any other 
amounts withheld under the Withholding Tax Act or.the Oil and Gas Proceeds and Pass-Through 
Entity Withholding Tax Act. Amounts of tax paid by taxpayers pursuant to Section 7-3A-3 NMSA 
1978 shall not be deemed a payment of estimated tax. , 

G.,. Except as otherwise provided in this section, in the case of an underpayment of the required 
annual payment by a taxpayer, there shall be added to the tax a penalty determined by applying 
the rate specified in Subsection B of Section 7-1-67 NMSA 1978 to the amount of the underpay- 
ment for the period of the underpayment, provided: 

(1) the amount of the underpayment shall be the excess of the amount of the required an- 
nual payment over the amount, if any, paid on or before the due date for the installment; 

(2) the period of the underpayment runs from the due date for the installment to which- 
ever of the following dates is earlier: 

(a) the fifteenth day of the fourth month wollowing the close of the taxable year; or 
(b) with respect to any portion of the underpayment, the date on which the portion 

was paid; and 

(3) a payment of estimated tax shall be credited against unpaid or abeeBale installments 
in the order in which the installments are required to be paid. 

H. No penalty shall be imposed under Subsection G of this section for any taxable year if: 

(1) the difference between the following is less than one thousand dollars ($1,000): 
(a) the tax shown on the return for the taxable year or, when no return is filed, the tax 
for the taxable year; and 
(b) any amount withheld under the provisions of the Withholding Tax Act or the Oil and 
Gas Proceeds and Pass-Through Entity Withholding Tax Act for that taxpayer for that taxable year; 
(2) the taxpayer's preceding taxable year was a taxable year of twelve months, the tax- 
payer did not have a tax liability for the preceding taxable year and the taxpayer was a resident of 
New Mexico for the entire taxable year; 
(8) through either withholding or estimated tax payments, the taxpayer paid the required 
annual payment as defined in Subsection B of this section; or 
(4) the secretary determines that the underpayment was not due to fraud, negligence or 
disregard of rules and regulations. 

I. Ifon or before January 31 of the following taxable year the taxpayer files a return for the 
taxable year and pays in full the amount computed on the return as payable, then a penalty un- 
der Subsection G of this section shall not be imposed on an underpayment of the fourth required 
installment for the taxable year. 

J. This section applies to taxable years of less than twelve months and to taxpayers reporting 
on a fiscal year other than ¢ a calendar year in the manner determined by regulation or instruction 
of the secretary. 

K. Except as otherwise provided in Subsection L of this section, this section applies to any 
estate or trust. 

L. This section does not apply to any trust that is subject to the tax imposed by Section 511 of 
the Internal Revenue Code or that is a private foundation. For a taxable year that ends before the 
date two years after the date of the decedent's death, this section does nO apply to: 

_ (1) the estate of the decedent; or 

(2) any trust all of which was treated under Subpart E of Part I of Subchapter J of Chap- 
ter 1 of the Internal Revenue Code as owned by the decedent and to which the residue of the de- 
cedent's estate will pass under the decedent's will or, if no will is admitted to probate, that is the 
trust primarily responsible for paying debts, taxes and expenses of administration. 

M. The provisions of this section do not apply to first-year residents. 
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7-2-13 


History: Laws 1996, ch. 17, $1; 1997; ch. 63, § 1 
1999, ch. 47, § 2; 2003, ch. 275, § 3; 2010, ch. 58, $1 
2011, ch. 116, § 1. 

Crea references, —’For the Internal Revenué Code, 
see Title 26 of the United States Code, 

The 2011 amendment, effective July 1, 2011, in Sub- 


e 
’ 
° 
’ 


TAXATION 


section H, increased the threshold amount for imposition ; 


of a penalty for underpayment of estimated taxes. 

Applicability. — Laws 2011; ch. 116;.8 2:provided that 
the provisions of Laws 2011, ch, 116, § 1 shall apply to 
taxable years beginning on or after January 1, 2012. 

The 2010 amendment, effective May 19, 2010, in Sub- 
section F, in the first and’fourth sentences, after "With- 
holding Tax Act", added "or the Oil and Gas Proceeds and 
Pass-Through Entity Withholding Tax Act"; and added 
the last sentence; and in Subsection H(1)(b), after "With- 
holding Tax Act", added "or the Oil and Gas Proceeds and 
Pass-Through Entity Withholding Tax Act". 

Applicability. — Laws 2010, ch. 53, § 19 provided that 
the provisions of this act are applicable to taxable years 
beginning on or after January 1, 2011, 

Temporary provisions. — Laws 2010 (2nd S.S.), ch. 7, 
§ 12 provided that for the 2010 taxable year, a taxpayer is 
deemed to have complied with the provisions of Section 7- 
2-12.2 NMSA 1978 if the taxpayer has made the required 


annual payments of estimated taxes due for taxable year. 


2010 based on the definition of nét income in Section 7-2-2 
NMSA 1978 applicable prior to January 1, 2010. 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "applicable credits and" for "credits provided by, 
Sections 7-2-13 and 7-2-18.1 through and 7-2-18.4 NMSA 


7-2-13 


1978 and for.any applicable tax" following "amount al- 
lowed for" in Paragraph B(2); in Paragraphs C(2) and (3), 
inserted "the taxpayer must pay", deleted "must be paid" 
préceding "on or before"; substituted "a" for "an amount 
dal preceding ' ‘penalty determined by" substituted "on 
n" for "with respect to any’ "preceding ' ‘underpayment of 
the" substituted "applies" for "shall be applied" near the 
beginning of Subsection J; and substituted "For a taxable 
year that ends" for "With respect to any taxable year end- 
ing" preceding "before the date" in Subsection L,. 
The 1999 amendment, effective June 18, 1999, poues 


- Subsection M. 


The 1997 amendment, effective April 8, 1997, in Sub- 
section A, added ' ‘through either withholding or estimated 
tax payments" and deleted the former last sentence relat- 
ing to installment payments of 25% of annual payment; 
added the last sentence in Subsection C and added para- 
graphs C(1),to (8); in Subsection D, added the exception at 
the beginning and substituted "estimated payments of the 
required annual payment are due on or before" for "the 


_ due dates for the installments are"; added Subsection E 


and, redesignated the following subsections accordingly; 
substituted "required annual payment” for “estimated 
tax" in Subsection G; substituted "annual payment” for 
"installment" and. deleted: ,"of the, installment", before 
"paid" in Paragraph G(1); rewrote Paragraph G(3); added 
Paragraph H(3) and redesignated the following paragraph 
accordingly; inserted "and to taxpayers reporting on a fis- 
cal year other than a calendar year" in Subsection J; and 
made stylistic changes throughout the section. 


7-2-1383. Credit for taxes paid other states by resident individuals. | 


When a resident individual is liable to another state for tax upon income derived from sources 
outside this state but also included in net income under the Income Tax Act as income allocated 
or apportioned to New Mexico pursuant to Section 7-2-11 NMSA 1978, the individual, upon filing 
with the secretary satisfactory evidence of the payment of the tax to the other state, shall receive 
a credit against the tax due this state in the amount of the tax paid the other state with respect to 
income that is required to be either allocated or apportioned to New Mexico. However, in no case 
shall the credit exceed the amount of the taxpayer's New Mexico income tax liability on that por- 
tion of income that is required to be either allocated or apportioned to New Mexico on which the 
tax payable to the other state was determined. The credit provided by this section does not apply 
to or include income taxes paid to any municipality, county or other political subdivision of a state. 


History: 1953 Comp., § 72-15A-11, enacted by Laws 
1965, ch. 202, § 11; 1970, ch. 34, § 1; 1973, ch, 183, § 1; 
1974, ch. 56, §.2; 1981, ch. 87, § 23; 1990, ch. 49, § 7; 
1992, ch. 78, § 1; 2013, ch. 179, § 1. 

The 20138 amendment, effective July 1, 2013, limited 
the tax credit paid to another state to the amount of tax 
liability in New Mexico; and in the second sentence, after 

"credit exceed", deleted "five and one-half percent" and 
added "the amount of the taxpayer’ s New Mexico income 
tax liability on that portion". 

Applicability. — Laws 2013, ch. 179, § 2 provided that 
the provisions of Laws 2013, ch. 179, § 1 apply to taxable 
years beginning on or after January 1, 2013. 

The 1992 amendment, effective May 20, 1992, added 
all of the present language of the first sentence begin- 
ning with "with respect to income"; and inserted "that 
is required to be either allocated or ‘apportioned to New 
Mexico" in the second sentence. 

The 1990°amendment, effective May 16, 1990, de- 
leted the subsection designation "A" and "Except as pro- 
vided otherwise in Subsection B of this section" at the 
beginning, inserted "as income allocated or apportioned 


to New Mexico pursuant to Section 7-2-11 NMSA 1978" 
and substituted "secretary" for "director" in the first sen- 
tence, rewrote the third sentence which read "This credit 
does not apply to or include income taxes paid to any 
municipality" and deleted former Subsection B which 
read "This credit does not apply during the first taxable 


year in which an individual incurs tax liability as a resi- 
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dent. Income of such an individual shall be allocated and 
apportioned in accordance with Section 7-2-11 NMSA 
1978". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 71. Am. 
Jur, 2d §§ 530 to 532, 549 to 551. 

What constitutes doing business, business done, or the 
like, outside the state for purposes of allocation of income 
under tax laws, 167 A.L.R. 943. 

_ Other state or country, credit for income tax paid to, 
construction and application of statutory Lge al- 
lowing, 12 A.L.R.2d 359. 

84 C.J.S, Taxation §§ 60 to 68; 85 Cw. S. ror §§ 1738 
to 1755. 
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7-2-14 INCOME TAX GENERAL PROVISIONS 7-2-14 


7-2-14. Low-income comprehensive tax rebate. 


A. .Except as a seamieae provided in Subsection B of this section, any resident who files an » indi: 
vidual New Mexico income tax return and whois not a dependent of another individual may claim 
a tax rebate for a portion of state and local taxes to which the resident has been subject during the 
taxable year for which the return is filed. The tax rebate may be claimed even though the resident 
has no income taxable under the Income Tax Act. Married individuals who file separate returns for 
a taxable year in which they could have filed a joint return may each claim only one-half of the tax 
rebate that would have been allowed on a joint return. 

B. No claim for the tax rebate provided in this section shall be filed by a resident who was an 
inmate of a public institution for more than six months during the taxable year for which the tax 
rebate could be claimed or who was not physically present in New Mexico for at least six months 
during the taxable year for which the tax rebate could be claimed. 

C. For the purposes of this section, the total number of exemptions for which a tax rebate may 
be claimed or. allowed is determined by adding the number of federal exemptions allowable for 
federal income tax purposes for each individual included in the return who is domiciled in New 
Mexico plus two additional exemptions for each individual domiciled in New Mexico included in 
the return who is sixty-five years of age or older plus one additional exemption for each individual 
domiciled in New Mexico included in the return who, for federal income tax purposes, is blind 
plus one exemption for each minor child or stepchild of the resident who would be a dependent 
for federal income tax purposes if the public assistance contributing to the support of the child or 
stepchild was considered to have been contributed by the resident. 

D. Except as provided in Subsection F of this section, the tax rebate provided for in this section 
may be claimed in the amount shown in the following table: 


Modified gross.income is: And the total number of exemptions is: 
Over But Not Over i 2 3 4 5 6 or More 

‘$0 $ 1,000 © $ 195 $ 260 $ 325 $ 390 $ 455 $ 520 
1,000 1,500 220 315 405 505 570 675 
1,500 2,500 220 315 405 505 570 ~ 705 
2,500 7,500 220 315 405 505 570 730 
7,500 8,000 205 310 390 495 575... 730 
8,000 9,000 185 285 3875 bohos 480 575 700 
9,000 10,000 170 250 340 ATA? UCSD LO 665 
10,000 11,500 145 210 Tadd. fon 360 445. =, 600 
11,500 13,000 130 185 235 295 365 480 
13,000 14,500 AILS 170 220 275 315 390 
14,500 16,500 105 155 185 235 285 335 
16,500 18,000 100 130 165 210 250 300 
18,000 19,500 90 ahs’ 145 180 yd |) Neatly 260 
195500» sx 21,000 80 105 140 165 185 230 
21,000 23,000 80 105 140 165 185 5+ 280 
23,000 24,500 15 100 120 145 170 195 
24,500 26,000 65 90 yas 140 155 180 
26,000 27,500 55 80 105 130 140 170 
27,500 29,500 50 75 100 115 130 155 
29,500 31,000 40 55 80 cl ero a 130 
31,000 32,500 35 50 65... : 80 100 sei \,f 105 
32,500 34,000 25 40 50 65 80 90 


34,000 36,000 15 35 AO oye: 55 65 75. 


E. Ifataxpayer's modified gross income is zero, the taxpayer may claim a credit in the amount 
shown in the first row of the table appropriate for the taxpayer's number of exemptions as ad- 
justed by the provisions of Subsection F of this section. 
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7-2-14.1 TAXATION 7-2-14.3 
F. For the 2022 taxable year and each subsequent taxable year, the amount of rebate shown in 
the table in Subsection D of this section shall be adjusted to account for inflation. The department 
shall make the adjustment by multiplying each amount of rebate by a fraction, the numerator of 
which is the consumer price index ending during the prior taxable year and the denominator of 
which is the consumer price index ending in tax year 2021. The result of the multiplication shall be 
rounded down to the nearest one dollar ($1.00), except that if the result would be an amount less 
than the corresponding amount for the preceding taxable year, then no adjustment shall be made. 
G. The tax rebates provided for in this section may be deducted from the taxpayer's New Mex- 
ico income tax liability for the taxable year. If the tax rebates exceed the taxpayer's income tax 
liability, the excess shall be refunded to the i acl 
H. For purposes of this section: 
(1) "consumer price index" means the consumer price index for all urban consumers pub- 
lished by the United States department of labor for the month ending September 30; and 
(2) "dependent" means "dependent" as defined by Section 152 of the Internal Revenue 
Code of 1986, as that section may be amended or'renumbered, but also includes any minor child 
or stepchild of the resident who would bea dependent for federal income tax purposes if the public 


assistance contributing to the support of the child or Settee was considered ‘to have been con- 


tributed buh the resident, 


History: 1953 Cokes § 72-15A-11.1, enacted by — 


Laws 1972, ch. 20, § 2; 1973, ch. 336, § 1; 1974, ch. 17, 
§ 1; 1975, ch. 213, § 1; 1977, ch. 197, § 1; 1978, ch. 145, 
§ 1; 1981, ch. 37, § 24; 1986, ch. 20, § 29; 1986 (3d S.S.), 
ch. 1, § 1; 1987, ch. 264, § 7; 1990, ch. 49, § 8; 1992, ch. 
78, § 2; 1994, ch. 5, § 21; 1998, ch. 99, § 2; 2021, ch, 116, 
§ 1. 


Cross references. — For Section 152 of the Internal 


Revenue Code, see 26 U.S.C.S. § 1152. 

The 2021 amendment, effective June 18, 2021, in- 
creased and indexed the low-income comprehensive tax 
rebate, and defined "consumer price index" for purposes of 
this section; in Subsection D, added "Except as provided in 
Subsection F of this section", and completely rewrote the 
tax rebate table; in Subsection E, after "number of exemp- 
tions’; added "as adjusted by the provisions of Subsection 
F of this section."; added a new Subsection F and redesig- 
nated former Subsections F and G as Subsections G and 
H, respectively; and in Subsection H, added Paragraph 
H(1) and added new paragraph designation "(2)", 

Applicability. — Laws 2021, ch, 116, § 4 provided that 
the provisions of Laws 2021, ch. 116, $8 1 and 2 apply to 
taxable years beginning on or after January 1, 2021. 

The 1998 amendment, rewrote the tax rebate table 
in Subsection D. Laws 1998, ch. 99, contains no effective 


7-2-14.1. Repealed. 


Repeals. — Laws 1993, ch. 356, § 1 repealed 7-2-14.1 
NMSA 1978, as enacted by Laws 1987, ch. 264 § 8, relating 
to a tax rebate for gross receipts tax on food and medical 


7-2-14.2. Repealed. 


Repeals. — Laws 1987, ch. 264, § 25B repealed 7-2- 
14.2 NMSA 1978, as enacted by Laws 1979, ch. 70, § 2, re- 
lating to withholding instructions, effective June 19, 1987. 


date. provision, but pursuant to N.M. Const., art. IV, § 23, 


is effective May 20, 1998, 90 days after adjournment of the 


legislature. 

The 1994 amendment, effective May 18, 1994, deleted 
"tax rebates for food and medical expenses" at the end of 
the section heading, and substituted the table in Subsec- 
tion D for the former table. 

The 1992 amendment, effective May 20, 1992, added 
present Subsection E; redesignated former Subsections E 
and F as present Subsections F and G; and inserted "of 
1986" near the beginning of Subsection G. 

The 1990 amendment, effective May 16, 1990, added 
the language beginning "plus one exemption for each mi- 
nor child" at the end of Subsection C and added Subsec- 
tion F. 


ANNOTATIONS 


Law reviews. — For article, "An Intergovernmental 
Approach to Tax Reform," see 4 N.M.L. Rev. 189 (1974). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 549 to 551. 

84 C.J.S. Taxation §§ 60 to 68; 85 C.J.S. Taxation §§ 1738 
to 1755. 


expenses, effective July 1, 1993. For provisions of former 


_ section, see the 1992 NMSA 1978 on NMOneSource.com. 


‘ 


7-2-14.3. Tax rebate of part of property tax due from low-income 
taxpayer; local option; refund. | 


A. The tax rebate provided by this section may be datinad fa the taxable year for vila the 


return is filed by an individual who: 
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7-2-14.3 ; INCOME TAX GENERAL PROVISIONS 7-2+14.3 


(1) ‘has his principal place of residence in ‘a county that has ean an ease pursu- 
ant to Subsection G of this section;. (fo 

(2) is not a dependent of another individual; 

(3) files a return; and 

(4) incurred a property tax liability on his prized path place of residence in the teniabilé year. 

B... The tax rebate provided by this section shall be allowed for any individual eligible to claim 
the refund pursuant to Subsection A of this section and who: 

(1). was not an inmate of a public institution for more than six xahefths during the taxable 
year; 

(2) was hyiedl ke praebritta in New Mexico for 4 leastis six months cis the bk year 
for which the rebate is claimed; and » 

(3), is eligible for the rebate as a low-income: aie aes taxpayer i in accordance with the pro- 
visions of Subsection D of this'section. | 

C.. A;husband and wife who file separate bo Eh for the taxable year in which thiey. en have 
filed a joint return may each ebdtin only. onlesbalf of the tax rebate that would have been allowed 
on the joint return. 

D. As used in the table i in thie Fubsectitu "property taal liability" means the amount of prop- 
erty tax resulting from the imposition of the county and municipal property tax operating impo- 
sitions on the net taxable value of the taxpayer's principal place of residence calculated for the 
year for which the rebate i is claimed, The tax rebate provided in this section is as specified in the 
following table: 


LOW-INCOME TAXPAYER'S PROPERTY TAX REBATE TABLE 


Taxpayer's Modified Gross Income ~ _ Property Tax Rebate 
Over But Not Over 

SOxere dy: -> $8,000 : 1 . | 75% of property tax liability 
8,000 10,000;. 70% of property tax liability 
10,000 12,000 65% of property tax liability 
12,000 14,000 MYA > 60% of property tax liability 
14,000: On i 16,000 iW. 10 55% of property tax liability 
16,000 18,000 Gg 50% of property tax liability 
18,000 . 20,000 45% of property tax liability 
20,000 22,000 40% of property tax liability 
22,000 24,000 35% of property tax liability. 


E. Ifataxpayer's modified gross income is zero, the taxpayer may claim a tax rebate in the amount 
shown in the first row of the table. The tax rebate provided for in this section shall not exceed three 
hundred fifty dollars ($350) per return and, if a return is filed separately that could have. been filed 
jointly, the tax rebate shall not exceed one hundred seventy-five dollars ($175). No tax rebate shall be 
allowed any taxpayer whose modified gross income exceeds twenty-four thousand dollars ($24,000). 

F. The tax rebate provided for in this section may be deducted from the taxpayer's New Mexico 
income tax liability for the taxable year. If the tax rebate exceeds the taxpayer's income tax liabil- 
ity, the excess shall be refunded to the taxpayer. 

G. In January of every odd-numbered year in which a county dak not Laie in effect an ordi- 
nance adopted, pursuant to this subsection, the board of county commissioners of the county shall 
conduct.a public hearing on the question of whether the property tax rebate provided in this sec- 
tion benefiting low-income property taxpayers in the county should be made available through 
adoption of a county ordinance. Notice of the public hearing shall be published once: at least two 
weeks prior to the hearing date in at least one newspaper of general circulation in the county 
and broadcast at some time within the week before the hearing on at least one radio station with 
substantial broadcasting. coverage in the county. At the public hearing, the board shall take action 
on the question and if a majority of the members elected:votes to adopt an ordinance, it shall be 
adopted no later than thirty days after the public hearing. 
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7-2-14.4 TAXATION 7-2-14.4 

H. An ordinance adopted pursuant to Subsection G of this section shall specify the taxable 
years to which it is applicable. The board of county commissioners adopting an ordinance shall 
notify the department of the adoption of the ordinance and furnish a copy of the ordinance to the 
department no later than September 1 of the first taxable year to which the ordinance applies. 

I. No later than December 31 of the year immediately following the first year in which the 
low-income taxpayer property tax rebate provided in the Income Tax Act is in effect for a county, 
and no later than December 31 of each year thereafter in which the tax rebate is in effect, the 
department shall certify to the county the amount of the loss of income tax revenue to the state 
for the previous taxable year attributable to the allowance of property tax rebates to taxpayers 
of that county. The county shall promptly pay the amount certified to the department. If a county 
fails to pay the amount certified within thirty days of the date of certification, the department may 
enforce collection of the amount by action against the county and may withhold from any revenue 
distribution to the county, not dedicated or pledged, amounts up to the amount certified. 

J. As-used in this section, "principal place of residence" means the dwelling owned and occu- 
pied by the taxpayer and so much of the land surrounding it, not to exceed five acres, as is reason- 
ably necessary for use of the dwelling as a home and may consist of a part ofa Hetero ora 
multipurpose building and a part of the land upon which at: is pute 


History: Laws 1994, ch. 111, § 1; 1997, ch. 196, § 1; 
2003, ch. 275, § 4. 

The 2008 amendment, effective June 20, 2008, substi- 
tuted "taxable years" for "first taxable year' ' following ' ‘shall 
specify the" in Subsection H; substituted "December 31" for 
"July 1" twice in the first sentence of Subsection I. 

The 1997 amendment, effective June 20, 1997, re- 


ranges; and in Snbseetion EK, in the second sentence, 
substituted "three hundred fifty dollars ($350)" for "two 
hundred fifty dollars ($250)", substituted "one hundred 
seventy-five dollars ($175)" for "one hundred twenty-five 
dollars ($125)", and in the third sentence substituted 
"twenty-four thousand dollars ($24,000)" for "sixteen 


thousand dollars ($16,000)". 
vised the table in Subsection D to add the last four income 


7-2-14.4, Authorization to fund property tax rebate for low-income 
taxpayers; tax imposition; election. 


A. The board of county commissioners of any county may adopt a resolution to submit to the qual- 
ified electors of the county the question of whether a property tax at a rate not to exceed one dollar 
($1.00) per thousand dollars ($1,000) of taxable value of property should be imposed for the purpose of 
providing the necessary funding for the property tax rebate for low-income taxpayers provided in the 
Income Tax Act if the county has adopted an ordinance providing the property tax rebate. 

B. The resolution shall: 

(1) specify the rate of the proposed tax, which shall not exceed one dollar ($1.00) per thou- 
sand dollars ($1,000) of taxable value of property; 

(2) specify the date an election will be held to submit the question of imposition of the tax 
to the qualified electors of the county; 

(3) impose the tax for one, two, three, four or five property tax years and limit the imposi- 
tion of the proposed tax to no more than five property tax years; and 

(4) pledge the revenue from the tax solely for the payment of the income tax revenue re- 
duction resulting from the implementation of the property tax rebate for low-income taxpayers. 

C. The resolution authorized in Subsection A of this section shall be adopted no later than 
May 15 in the year prior to the year in which the tax is proposed to be imposed. By adoption of an 
appropriate resolution, the board of county commissioners may submit the question of imposing 
the tax for successive periods of one, two, three, four or five years to the qualified electors of the 
county. The procedures for the election and for the imposition of the tax for subsequent periods 
shall be the same as those applying to the initial imposition of the tax. The election shall be sched- 
uled so that the imposition of the tax for successive periods results in continuity of the tax, 

D. An election on the question of imposing the tax authorized pursuant to this section may be 
held in conjunction with a general election or may be conducted as or held in conjunction with a 
special election, but the election shall be held by the date necessary to assure that the results of 
the election on the question of imposing the tax may be certified no later than July 1 of the first 
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7-2-14.5 INCOME TAX GENERAL PROVISIONS 7-2-16.1 


property tax year in which the tax is proposed to be imposed. Conduct of the election shall be as 
provided by the Election Code [Chapter 1 NMSA 1978]. 

E. As used in this section, "taxable value of property" means the combined total of net tax- 
able value of property allocated to the county under the Property Tax Code [Chapter 7, Articles 
35 through 38 NMSA 1978]; the assessed value of products severed and sold in the county for the 
calendar year preceding the year for which a determination is made as determined under the Oil 
and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978]; the assessed value of 
equipment in the county as determined under the Oil and Gas Production Equipment Ad Valorem 
Tax Act [Chapter 7; Article 34 NMSA 1978]; and the taxable value of copper mineral property in 
the county pursuant to Section 7-39-7 NMSA 1978. 


History: Laws 1994, ch, 111, § 2; 2000, ch. 33, § 1. adopted an ordinance imposing a transfer tax, and deleted 
The 2000 amendment, effective May 17, 2000, deleted the designation from former Subsection A(1). 
former Subsection A(2), concerning counties that had not —- 


1-2-14.5. Imposition of tax; limitations. 


A. If, as a result. of an election held on the question of imposing a property tax to fund the 
property tax rebate for low-income taxpayers provided in the Income Tax Act, a majority of the 
qualified electors voting on the question votes in favor of the imposition of the tax, the tax rate 
shall be certified by the department of finance and administration for any year in which the tax 
is imposed. The rate certified shall be the rate specified in the authorizing resolution or any lower 
rate required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978. The 
tax shall be imposed at the rate certified unless the board of county commissioners determines 
that the tax imposition be decreased or not made pursuant to Subsection B of this section. The rev- 
enue produced by the tax shall be placed in a separate fund in the county treasury and is pledged 
solely for the payment of the income tax revenue reduction resulting from the implementation of 
the property tax rebate for low-income taxpayers. . 

B, _A tax imposed pursuant to Subsection A of this section shall be imposed for one, two, three, 
four or five years commencing with the property tax year in which the tax rate is first imposed. 
The board of county commissioners may direct that the rate of imposition of the tax be decreased 
for any year if, in its judgment, imposition of the total rate is not necessary for, such year. The 
board of county commissioners shall direct that the imposition not be made for any property tax 
year for which the property tax rebate for low-income taxpayers is not provided or for any year in 
which the county has imposed a property transfer tax pursuant to the Transfer Tax Act. 


History: Laws 1994, ch. 111, § 3. | Effective dates. — Laws 1994, ch. 111, § 6 made Laws 
1994, ch. 111, § 8 effective on July 1, 1994. 


7-2-15. Repealed. 


Repeals. — Laws 1987, ch. 264, § 25B repealed 7-2- relating to rebate for gross receipts tax on medical and 
15 NMSA 1978, as enacted by Laws 1975, ch. 207, $1, dental expenses, effective June 19, 1987. 


7-2-16. Repealed. 


Repeals. — Laws 1990, ch. 49, § 20 repealed 7-2-16 installation effective May 16, 1990. For provisions of for- 


NMSA 1978, as enacted by Laws 1986, ch. 110, § 1, re- mer section, see the 1989 NMSA 1978 on NMOneSource 
lating to credits for solar or wind energy equipment com. 


7-2-16.1. Repealed. 


Repeals. — Laws 1990, ch. 49, § 20 repealed 7-2-16.1 May 16, 1990. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1981, ch. 180, § 2, re- 1989 NMSA 1978 on NMOneSource.com. 
lating to credits for solar capital investments, effective 
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7-2-17, Repealed. — Ni be dd clotelwy fivte paduaqony 


Repeals. — Laws 1990, ch, 49, § 20 repealed 7-2-17 installation, effective May 16, 1990. For provisions of for- 
NMSA 1978, as enacted by Laws 1977, ch. 114, $1, re- mer section, see we 1989 NMSA 1978" on NMOneSource 
lating ‘to credits for solar or wind energy equipment .com. 
7-2-17.1. Repealed. } ss | 

Repeals. — Laws 1990, ch. 49, § 21 repealed 7-2-17.1 \ effective January 1, 1991. For provisions of former section, 


NMSA 1978, as enacted by Laws 1988, ch. 212, §1, re- ‘|... see the 1989 NMSA 1978 on NMOneSource.com, 
lating to tax credits for geothermal capital investments, ., bing 


7- =i 18. Tax rebate of property tax due that exceeds the elderly 
taxpayer's maximum property tax liability; refund. 


A. Any resident who has attained the age of sixty-five and files an individual New Mexico 
income tax return and is not a dependent of another individual may claim a tax rebate for the 
taxable year for which the return is filed. The tax rebate shall be the amount of property tax due 
on the resident's principal place of residence for the taxable year that exceeds the property tax li- 
ability indicated by the table in Subsection For G, as appropriate, of this section, based upon the 
taxpayer's modified gross income. 

B. Any resident otherwise qualified under this section who rents a principal place of residence 
from another person may calculate the amount of property tax due by multiplying the gross rent 
for the taxable year by six percent. The tax rebate shall be the amount of property tax due on the 
taxpayer's ‘principal place of residence for the taxable year that exceeds the property tax liability 
indicated by the table in Subsection F or G, as appropriate, of this section, based upon the tax- 
payer’ s modified gross income. 

‘C. As used in this section, "principal place of residence" means the resident's dwelling, whether 
owned or rented, and so much of the land surrounding it, not to exceed five acres, as is reasonably 
necessary for use of the dwelling as a home and may consist of a part of a multidwelling ora mul- 
tipurpose building and a part of the land upon which it is built. 

D. No claim for the tax rebate provided in this section shall be allowed a resident who was an 
inmate of a public institution for more than six months during the taxable year or who was not 
physically present in New Mexico for at least six TCS during the taxable year for un the tax 
rebate could be claimed. 

EK. A husband and wits who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the tax rebate that would have been allowed 
on a joint return. 

F. For taxpayers whose principal place of residence is in a county that does not have in effect 
for the taxable year a resolution in accordance with Subsection J of this section, the tax rebate pro- 
vided for in this section may be claimed in the amount of the property tax due each taxable year 
that exceeds the amount shown as property tax liability in the following table: 


ELDERLY HOMEOWNERS' MAXIMUM PROPERTY 


TAX LIABILITY TABLE 
Taxpayers' Modified Gross Income 
Over 35 _ But Not Over . Property Tax Liability 
$0 $ 1,000 $ 20 
1,000 2,000 25 
2,000 3,000 SV) 
3,000 4,000 35 
4,000 rich 10, ecg 5,000 ] | 40 
5,000 6,000 45 
6,000 7,000 50 
7,000 8,000 55 
500 
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8,000 | 9,000 ; 60 

9,000 10,000 75 
10,000 11,000 90 
11,000 | 12,000 105 
12,000 fe 13,000 120 
13,000; » 14,000 135 
14,000 rm 15,000 150 
15,000 ~ 16,000 180. 


G. For taxpayers whose principal place of residence is in a county that has in effect for the 
taxable year a resolution in accordance with Subsection J of this section, the tax rebate provided 
for in this section may be claimed in the amount of the property tax due each taxable year that 
exceeds the amount shown as property tax liability in the following table: 


ELDERLY HOMEOWNERS' MAXIMUM PROPERTY 


TAX LIABILITY TABLE 
Taxpayers’ Modified Gross Income 
Over vaio But Not Over Property Tax Liability 
$0 $ 1,000 ie sf $ 20 
1,000 © ' 2,000 25 
eo 23 3,000 30 
3,000 4,000 35 
4,000 5,000 40 
5,000 6,000 45 
BDU U a 7,000 50 
ELDERLY HOMEOWNERS' MAXIMUM PROPERTY 
TAX LIABILITY TABLE 
7,000 : 8,000 55 
8,000 9,000 60 
9,000. . 10,000 75 
10,000 e 11,000 90 
11,000 12,000 105 
12,000 13,000 120 
13,000 . 14,000 185 
14,000 15,000 150 
15,000 16,000 165 
16,000 17,000 180 
17,000 . 18,000 195 
18,000 19,000 210 
19,000 20,000 225 
20,000 © 21,000 240 
21,000 22,000 255 
22,000 23,000 | 270 
23,000 ~ 24,000 . / 285 
24,000 25,000 300. 


’ H. Ifa taxpayer's modified gross income is zero, the taxpayer may claim a tax rebate based 
upon the amount shown in the first row of the appropriate table. The tax rebate provided for in 
this section shall not exceed two hundred fifty dollars ($250) per return, and, if a return is filed 
separately that could have been filed jointly, the tax rebate shall not exceed one hundred twenty- 
five dollars ($125). No tax rebate shall be allowed any taxpayer whose modified gross income ex- 
ceeds sixteen thousand dollars ($16,000) for taxpayers whose principal place of residence is in a 
county that does not have in effect for the taxable year a resolution in accordance with Subsection 
J of this section and twenty-five thousand dollars ($25,000) for all other taxpayers. 
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I. The tax rebate provided for in this section may be deducted from the taxpayer's New Mexico 
income tax liability for the taxable year. If the tax rebate exceeds the taxpayer's income tax ep = 
ity, the excess shall be refunded to the taxpayer. 

J. The board of county commissioners may adopt a resolution authorizing otherwise qualified 
taxpayers whose principal place of residence is in the county to claim the rebate provided by‘this 
section in the amounts set forth in Subsection G of this section.'The resolution must also provide 
that the county will reimburse the state for the additional amount of tax rebates paid to such tax- 
payers over the amount that would have been paid to such taxpayers under Subsection F of this 
section. The resolution may apply to one or more taxable years and shall specify the period of time 
for which the rebate provided by this section may be claimed by qualified taxpayers. The county 
must adopt the resolution and notify the department of the adoption by no later than September 1 
of the taxable year to which the resolution first applies. The department shall determine the ad- 

ditional amounts paid to taxpayers of the county for each taxable year and shall bill the county for 

the amount at the time and in the manner determined by the department. If the county fails to 
pay any bill within thirty days, the department may deduct.the amount due from any amount to 
be transferred or distributed to the county by the state, other than debt interceptions. 


History: 1953 Comp., § 72-15A-11.4, enacted by 
Laws 1977, ch. 196, § 1; 1981, ch. 37, § 28; 1993, ch. 
807, § 2; 1997, ch. 117, § 1; 1999, ch. 47, § 3; 2008, ch. 
275, § 5. 

Cross references. — For meaning of "modified gross 
income", see 7-2-2 NMSA 1978. 

Compiler's notes, — Laws 1977, ch. 196, designated 
the above section as 72-15A-11.4, 1953 Comp. Since Laws 
1977, ch. 114, had previously enacted a section designated 
as 72-15A-11.4, 1953 Comp., then compiled as 7-2-17 NMSA 
1978, the above section was designated as 72-15A-11.5, 
1953 Comp., by the compiler. 

The 2003 amendment, effective June) 20, 2003, in- 
serted "and shall specify the period of time for which the 


rebate provided by this section may be claimed by qualified 
taxpayers" following "more taxable years" in Subsection J, 

The 1999 amendment, effective June 18, 1999, added 
additional amounts to the table in Subsection. 

The 1997 amendment made stylistic changes through- 
out the section, redesignated Subsection H as Subsection 
I, and added Subsections G, H, and J. Laws 1997, ch: 117 
contains no effective date provision, but, pursuant to N,M. 
Const., art. IV, § 23, is effective June 20, 1997, 90 days af- 
ter adjournment of the legislature, 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 


_ Jur, 2d State‘and Local Taxation §§ 518, 545, 549, 551. 


85 C.J.S, Taxation §§ 1715 to 1755. 


7-2-18.1. Credit for expenses for dependent child day care lita tee to 
enable gainful employment to prevent indigency. , 


A. As used in this section: 

(1) "caregiver" means a corporation or an individual‘eighteen years of age or over who 
receives compensation from a resident for providing direct care, supervision and guidance to a 
qualifying dependent of the resident for less than twenty-four hours daily and includes related 
individuals of the resident but does not include a dependent of the resident; 

(2) "cost of maintaining a household" means the expenses incurred for the nmfinll bert 
efit of the occupants thereof by reason of its operation as the principal place of abode of such oc- 
cupants, including property taxes, mortgage interest, rent, utility charges, upkeep and repairs, 
property insurance and food consumed on the premises. "Cost of maintaining a household" shall 
not include expenses otherwise incurred, including cost of clothing, education, medical treatment, 
vacations, life insurance, transportation and mortgages; 

(3) "dependent" means "dependent" as defined by Section 152 of the Internal Revenke 
Code, as that section may be amended or renumbered, but also includes any minor child or step- 
child of the resident who would be a dependent for federal income tax purposes if the public assis- 
tance contributing to the support of the child or ehepe Brin was considered to have been Fantnbies 
by the resident; 

(4) "disabled person" means a person who has a medically determinable Shtaica! or men- 
tal impairment, as certified by a licensed physician or. an advanced practice registered nurse, 
certified nurse-midwife or physician assistant working within that,person's sEDHE of practice, that 
renders such person unable to. engage in gainful employment; 

(5) "gainfully employed" means working for remuneration for cbueatay eithes full time or 
part time, or self-employment in a business or partnership; and: 
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(6) "qualifying dependent" means a dependent under the age of fifteen at the end of the 
taxable year who receives the services of a caregiver. 

B... Any resident who.files an individual New Mexico income tax return and who is not a de- 
pendent of another taxpayer may claim a credit for child day care expenses incurred and paid to a 
caregiver in New Mexico during the taxable year by such resident if the resident: 

(1) singly or together with a spouse furnishes over half the cost of maintaining the house- 
hold for one or more qualifying dependents for any period in the taxable ong for which the credit 
is claimed; 

(2) is gainfully employed for any period for which the credit is elaiad or, if a Geint return 
is filed, both spouses are gainfully employed or one is disabled for any period for which the credit 
is claimed; 

(3) compensates a caregiver for child day care for a qualifying dependent to enable such 
resident together with the resident's spouse, if any and if not disabled, to be gainfully employed; 

(4) is not a recipient of public assistance under a program of aid to families with dependent 
children, a program under the New Mexico Works Act [Chapter 27, Article 2B NMSA 1978] or any 
successor program during any period for which the credit provided by this section is claimed; and 

(5) has a modified gross income, including child support payments, if any, of not more than 
the annual income that would be derived from earnings at double the federal minimum wage. 

C. The credit provided for in this section shall be forty percent of the actual compensation paid 
to a caregiver by the resident for a qualifying dependent not to exceed four hundred eighty dollars 
($480) for each qualifying dependent or a total of one thousand two hundred dollars ($1,200) for all 
qualifying dependents for a taxable year. For the purposes of computing the credit, actual compen- 
sation shall not exceed eight dollars ($8.00) per day for each qualifying dependent. 

D. The caregiver shall furnish the resident with a signed statement of compensation paid by 
the resident to the caregiver for day care services. Such statements shall BDeeHy the dates and the 
total number of days for which payment has been made. 

E. Ifthe resident taxpayer has a federal 'tax liability, the taxpayer shall claim from the state not 
more than the difference between the amount of the state child care credit for which the taxpayer 
is eligible and the federal credit for child and dependent care expenses the taxpayer is able to de- 
duct from federal tax liability for the same taxable year; provided, for first year residents only, the 
amount of the federal credit for child and dependent care expenses may be reduced to an amount 
equal to the amount of federal credit for child and dependent care expenses the resident is able to 
deduct from federal tax liability multiplied’by the ratio of the number of days of residence in New 
Mexico during the resident's taxable year to the total number of days in the resident's taxable year. 
- F. The credit provided for in this section may be deducted from the taxpayer's New Mexico in- 
come tax liability for the taxable year. If the credit exceeds the taxpayer's income tax ‘liability, the 
excess shall be refunded to the taxpayer. 

‘G. Ahusband and wife maintaining a household for one or more qualifying dependents and fil- 
ing separate returns for a taxable year for which they could have filed a joint return: 

(1) may each claim only one-half of the credit that would have been claimed on a joint 
return; and 

(2) are eligible for the credit provided in this section only if their joint modified gross in- 
come, including child'support payments, if any, is not more than the annual income that would be 
derived from earnings at double the federal minimum wage. 


History: Laws 1981, ch. 170, § 1; 1990, ch. 49, § 10; assistant working within that person's scope of practice"; 
1995, ch. 11, § 4; 1999, ch. 47, § 4; 2015, ch. 116, § 1. and in Paragraph (8) of Subsection B, after "together 

Cross references. — For Section 152 of the Internal with", deleted "his" and added "the resident's". 
Revenue Code, see 26 U.S.C. § 152. Temporary provisions. — Laws 2015, ch. 116, § 16 

The 2015 amendment, effective June 19, 2015, provided that by January 1, 2016, every cabinet secre- 
amended the definition of "disabled' person" in the Income tary, agency head and head of a political subdivision of 
Tax Act to allow certain health care professions other the state shall update rules requiring an examination by, 
than licensed physicians who may determine physical a certificate from or a statement of a licensed physician 
or mental impairment; in Paragraph (1) of Subsection’ - to also accept such examination, certificate or statement 
A, after "compensation from", deleted "the" and..added . from an advanced. practice registered nurse, certified 
"a"; in Paragraph (4) of Subsection A, after "certified by nurse-midwife or physician assistant working within that 
a licensed physician", added "or an advanced practice person's scope of practice. | 


registered ‘nurse, certified nurse-midwife or physician 
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The 1999 amendment, effective June 18, 1999, in- The 1990 amendment, effective May 16, 1990, in 
serted "a program under the New Mexico Works Act or Subsection A, substituted "dependent of the resident" for 
any successor program" in Paragraph B(4), "dependent for whom the resident or his spouse would be 

The 1995 amendment, effective June 16, 1995, in Sub- eligible for an exemption for federal income tax purposes" 
section E, substituted "federal credit for filed and depen- at the end of Paragraph (1), added Paragraph (3), and re- 
dent care expenses" for "federal child care credit", added designated former Paragraphs (3) to (5) as Paragraphs (4) 
the proviso at the end, and made stylistic changes. to (6). 


7-2-18.2. Credit for preservation of cultural property; refund. 


A. Tax credits for the preservation of cultural property may be claimed as follows: 

(1) to encourage the restoration, rehabilitation and preservation of cultural properties, 
a taxpayer who files an individual New Mexico income tax return and who is not a dependent of 
another individual and who is the owner of a cultural property listed on the official New Mexico 
register of cultural properties, with the taxpayer's consent, may claim a credit not to exceed a 
maximum aggregate of twenty-five thousand dollars ($25,000) in an amount equal to one-half of 
the cost of restoration, rehabilitation or preservation of a cultural property listed on the official 
New Mexico register; or 

(2) if a cultural property, whose owner may otherwise claim the credit set forth in Para- 
graph (1) of this subsection is also located within an arts and cultural district certified by the state 
or a municipality pursuant to the Arts and Cultural District Act [15-5A-1 through 15-5A-7 NMSA 
1978], the owner of that cultural property may claim a credit not to exceed fifty thousand dollars 
($50,000), including any credit claimed pursuant to Paragraph (1) of this subsection, in an amount 
equal to one-half of the cost of restoration, rehabilitation or preservation of the cultural property. 

B. The taxpayer may claim the credit if: 

(1). the taxpayer submitted a plan and specifications for restoration, rehabilitation or pres- 
ervation to the committee and received approval from the committee for the plan and specifica- 
tions prior to commencement of the restoration, rehabilitation or preservation; 

(2) the taxpayer received certification from the committee after completing the restora- 
tion, rehabilitation or preservation, or committee-approved phase, that it conformed to the plan 
and specifications and preserved and maintained those qualities of the property that made it eli- 
gible for inclusion in the official register; and 

(3) the project is completed within twenty-four Ponts of the date the project is approved 
by the committee in accordance with Paragraph (1) of this subsection, 

C. A taxpayer may claim the credit provided in this section for each eben: year in which 
restoration, rehabilitation or preservation is carried out. Except as provided in Subsection F of 
this section, claims for the credit provided in this section shall be limited to three consecutive 
years, and the maximum aggregate credit allowable shall not exceed twenty-five thousand dollars 
($25,000) if governed by Paragraph (1) of Subsection A of this section, or fifty thousand dollars 
($50,000) if governed by Paragraph (2) of Subsection A of this section, for any single restoration, 
rehabilitation. or preservation project for any cultural property listed on the official New Mexico 
register certified by the committee. 

D. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the credit that would have been allowed ona 
joint return. 

E. A taxpayer who otherwise qualifies and claims a credit on a restoration, rehabilitate or 
preservation project on property owned by a partnership of which the taxpayer is a member may 
claim a credit only in proportion to the taxpayer's interest in the partnership. The total credit 
claimed by all members of the partnership shall not exceed twenty-five thousand dollars ($25,000) 
in the aggregate if governed by Paragraph (1) of Subsection A of this section, or fifty thousand 
dollars ($50,000) in the aggregate if governed by Paragraph (2) of Subsection A of this section, for 
any single restoration, rehabilitation or preservation project for any cultural property listed on the 
official New Mexico register certified by the committee. 

I. The credit provided in this section may only be deducted from the taxpayer' s income tax Hahik 
ity. Any portion of the maximum tax credit provided by this section that remains unused at the end of 
the taxpayer's taxable year may be carried forward for four consecutive years; provided, however, the 
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total tax credits claimed under this section shall not exceed twenty-five thousand dollars ($25,000) 
if governed by Paragraph (1) of Subsection A of this section, or fifty thousand dollars ($50,000) if 
governed by Paragraph (2) of Subsection A of this section, for any single restoration, preservation or 
rehabilitation project for any cultural property listed on the official New Mexico register. 

G. The historic preservation division shall promulgate regulations for the implementation of 


Subsection B of this section. 
H. As used in this section: 


(1) "committee" means the cultural properties review committee created in Section 18-6-4 


NMSA 1978; and 


(2) "historic preservation division" means the historic preservation division of the cultural 
affairs department created in Section 18-6-8 NMSA 1978. 


History: 1978 Comp., § 7-2-18.2, enacted by Laws 
1984, ch. 34, § 1; 2007, ch. 160, § 14. 

The 2007 amendment, effective July 1, 2007, added 
Paragraph (2) of Subsection A and set limitations on the 
amount of the tax credit. 


7-2-18.3. Repealed. 


Repeals. — Laws 1998, ch. 95, § 5, effective Janu- 
ary 1, 1998, and Laws 1998, ch. 99, § 3, effective May 20, 
1998, both repealed 7-2-18.3 NMSA 1978, as enacted by 
Laws 1994, ch. 5, § 17. relating to credit for prescription 


Applicability. — Laws 2007, ch. 160, § 16 provided 
that Laws 2007, ch. 160 applied to taxable years begin- 
ning on or after January 1, 2009. 


January 1, 1999. For provisions of former section, see the 
1997 NMSA 1978 on NMOneSource.com. The section was 
set out as repealed by Laws 1998, ch. 99, § 3. See 12-1-8 
NMSA 1978, 


drugs effective for taxable years beginning on or after 


7-2-18.4. Qualified business facility rehabilitation credit; 
income tax credit. 


A. To stimulate the creation of new jobs and revitalize economically depressed areas within 
New Mexico enterprise zones, any taxpayer who files an individual New Mexico income tax return, 
who is not a dependent of another individual and who is the owner of a qualified business facility 
may claim a credit in an amount equal to one-half of the cost, not to exceed fifty thousand dollars 
($50,000), incurred to restore, rehabilitate or renovate a qualified business facility. 

B. A taxpayer may claim the credit provided in this section for each taxable year in which 
restoration, rehabilitation or renovation is carried out. Except as provided in Subsection E of this 
section, claims for the credit provided in this section shall be limited to three consecutive years, 
and the maximum aggregate credit allowable shall not exceed fifty thousand dollars ($50,000) for 
any single restoration, rehabilitation or renovation project for any qualified business facility. Each 
claim for a qualified business facility rehabilitation credit shall be accompanied by documentation 
and certification as the department may require by regulation or instruction. 

C. No credit may be claimed or allowed pursuant to the provisions of this section for any costs 
incurred for a restoration, rehabilitation or renovation project for which a credit may be claimed 
pursuant to the provisions of Section, 7-2-18.2 or Section 7-9A-1 NMSA 1978. 

D. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the credit that would have been allowed on a 
joint return. , , 

E. A taxpayer who otherwise qualifies and claims a credit on a restoration, rehabilitation or 
renovation project on a building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to his interest in the partnership 
or association. The total credit claimed by all members of the partnership or association shall not 
exceed fifty thousand dollars ($50,000) in the aggregate for any single restoration, rehabilitation 
or renovation project for a qualified business facility. 

F. The credit provided in this section may only be deducted from the taxpayer's income tax 
liability. Any portion of the maximum tax credit provided by this section that remains unused at 
the end of the taxpayer's taxable year may be carried forward for four consecutive taxable years; 
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provided, the total tax credits claimed under this section shall not exceed fifty thousand dollars 
($50,000) for any single restoration, iis igs or renovation project for a qualified business 
facility. . 
G. As used in this section: abet 
(1) «qualified business facility" means a building located in a New Mexico enterprise zone 
that is suitable for use and is put into service by a person in the manufacturing, distribution or 
service industry immediately following the restoration, rehabilitation or renovation project; pro- 
vided, the building must have been vacant for the twenty-four month period immediately preced- 
ing the commencement of the restoration, rehabilitation or renovation project; and 
(2) "restoration, rehabilitation or renovation" includes: 

(a) the construction services necessary to ensure that a building is in compliance with 
applicable zoning codes, is safe for occupancy and meets the operating needs of a person in the 
manufacturing, distribution or service industry; and 

(b) expansion of or an addition to a building if the expansion or addition does not 
increase the usable square footage of the building by more than ten percent of the usable square 
footage of the building prior to the restoration, rehabilitation or renovation project. | 


History: Laws 1994, ch. 115, § 1. Effective dates. — Laws 1994, ch. 115, § 3 made Laws 
1994, ch. 115, § 1 effective on July 1, 1994. 


7-2-18.5., Welfare-to-work tax credit. 


A. Any taxpayer who files an individual New Mexico income tax return and is not a dependent 
of another taxpayer and is entitled to claim the federal welfare-to-work credit provided by 26 
U.S.C. Section 51A with respect to a state-qualified employee in a state-qualified job may take a 
tax credit equal to fifty percent of the amount of the welfare-to-work credit claimed and allowed 
under 26 U.S.C. Section 51A with respect to that employee in that job. } 

B. To be eligible for the credit provided by this section, a taxpayer must be in compliance with 
the following provisions; 

' (1) the hiring of any state-qualified employee shall not result i in the displacement of any 
currently employed worker or position, including partial displacement such as a reduction in the 
hours of nonovertime work, wages or employment benefits, or in any infringement of the promo- 
tional opportunities of any currently employed individual; 

(2) the hiring of any state-qualified employee shall not impair existing. contracts for ser- 
vices or collective bargaining agreements, and no employment under the terms of this act [Chap- 
ter 7, Article 2 NMSA 1978] shall be inconsistent with the terms of a collective bargaining agree- 
ment or involve the performance of duties covered under a collective bargaining agreement unless 
the employer and the labor organization concur in writing; 

(3) a state-qualified employee may fill or perform the duties of an employment position 
only in a manner that is consistent with existing laws, personnel procedures and collective bar- 
gaining contracts; — 

(4) no state-qualified employee shall be employed or assigned: 

: (a) when any other individual i is on layoff from the same or any substantially equiva- 
lent job; 
| (b) if the employer has terminated the employment of any regular employee or oth- 
erwise caused an involuntary reduction of its work force with the effect of filling the vacancy so 
created with a state-qualified employee; or 

(c) to any position at a particular work site when there is an ongoing strike or ‘lockout 
at that particular work site; 

“(5) state-qualified employees shall be paid a wage that is substantially like the wage paid 
for similar jobs with the employer with appropriate adjustments for experience and training but 
not less than the federal minimum hourly wage; and 

(6) “employers shall: 

~ ~~ (a) “maintain health, safety and working conditions not less than those of comparable 
jobs offered by the employer; and 
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(b) maintain standard and customary entry-level wages and benefits and apply his- 
torical and normal increases in wages and benefits appropriate for experience and training of the 
state-qualified employee. 

C. For the purposes of this section: 

(1) "“high-unemployment county" means a county in which the unemployment rate as re- 
ported by the labor department exceeds ten percent in six or more months of the calendar year 
preceding the year for which the tax credit provided by this section is claimed; 

(2) "state-qualified employee" means a "long-term family assistance recipient", as that 
term is defined in 26 U.S.C. Section 51A(c), who resides in a high-unemployment county during 
the period of employment for which the welfare-to-work credit provided by 26 U.S.C. Section 51A 
applies with respect to that employee; and 

(3) "state-qualified job" means. a job established by the taxpayer that: 

(a) when first occupied by a state-qualified employee results in the total number of 
the taxpayer's employees exceeding the average number of the taxpayer's employees during the 
taxpayer's preceding tax year; or 

(b) was a position previously filled by a state-qualified employee and was vacant prior 
to the hiring of the new state-qualified employee in that position. 

D. The labor department shall determine whether the employee is a state-qualified employee 
and whether the job is a state-qualified job and, if the employee is a state-qualified employee and 
the job is a state-qualified job, certify that fact to the employer. The taxpayer claiming the tax 
credit provided by this section shall provide a copy of the certification with respect to each em- 
ployee for which the tax credit is claimed. 

E. By July 1, 1998 and by January 31 of each subsequent year, the labor department shall 
certify to the taxation and revenue ‘cot Galley gab the high-unemployment counties for the preceding 
calendar year. 

F, A husband and wife who file separate returns for a taxable year in ee they could have 
filed a joint return may each claim only one-half of the tax credit provided by this section that 
would have been allowed on a joint return: . 

G. A taxpayer who otherwise qualifies may claim his pro rata share of the tax credit provided 
by this section with respect to state-qualified employees employed by a partnership or other busi- 
ness ‘association of which the taxpayer is a member. The total tax credit claimed by all members 
of the partnership or association shall not exceed the amount of tax credit provided pursuant to 
Subsection A of this section with respect to each state-qualified employee for which the credit is 
allowed. 

H. The tax obatit provided by this section may only be deducted from the taxpayer's income tax 
liability. Any portion of the tax credit provided by this section that remains unused at the end of 
the taxpayer's taxable year may be carried forward for three consecutive taxable years. 


History: Laws 1998, ch. 97, § 2. IV, § 23, was effective May 20, 1998, 90 days after the ad- 
Effective dates. — Laws 1998, ch. 97 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-2-18.6. Repealed. 


. Repeals. — Laws 1999, ch. 217, § 4 repealed 7-2-18.6, provisions of former section, see the 1998 NMSA 1978 on 
as enacted by Laws 1999, ch, 217, § 1, relating to a job NMOneSource.com. 
mentorship tax credit, effective January 1, 2002. For 


7-2-18.7. Tax rebate of property tax paid on property eligible for 
disabled veteran exemption; refund; limitation. 


A. Any resident who files an individual New Mexico income tax return and paid property tax 
for the 1999 property tax year on property eligible for the property tax exemption authorized by 
Article 8, Section 15 of the constitution of New Mexico may claim a tax rebate for the amount of 
property tax paid. 
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B. The tax rebate provided for in this section may be deducted from the taxpayer's New Mexico 
income tax liability for: taxable year 2000, If the tax: rebate exceeds the taxpayer's income tax li- 
ability, the excess shall be refunded to the taxpayer. 

C. The rebate provided for in this pectin may be claimed only on a return filed for taxable year 
2000. 

D. .A husband and wife a file cae ae for taxable year 2000 and could have filed a 
joint return for taxable year 2000 may each _— only one-half of, the tax rebate that would have 
been allowed on the joint return. 


History: Laws 2000, ch. 64, § 1 roe Laws 2000, ch. Compiler's notes. — Laws 2000, ch. 64, § 1,and Laws 


78,81. 2000, ch, 78, § 1, both effective May 17, 2000, enacted 
Effective dates. — Laws 2000, ch. 78 contained no ef- identical sections. The section was set out as enacted by 


fective date provision, but, pursuant to N.M. Const., ‘art. ‘ Laws 2000, ch. 78, § 1. See 12-1-8 NMSA 1978. 
IV, § 23, was effective on May 17, 2000, 90 days after ad- 
journment of the legislature. 


7-2-18.8. Credit; certain electronic equipment. 


A. A taxpayer who files an individual New Mexico, income tax satis who. ii is ae a dened 
of another individual, is licensed by the state to sell cigarettes, other tobacco products or alcoholic 
beverages and has purchased and has in use equipment that electronically reads identification 
cards to verify age, may claim a one-time credit in an amount equal to three hundred dollars 
($300) for each business location the taxpayer has such equipment in use. | 

B.. The credit provided in this section may only be deducted from the taxpayer's New Mexico 
income tax liability for the taxable year. 

C. A husband and wife who file separate returns for a ut year in which they could have 
filed a joint return may each claim only, one-half of the credit provided in this section that would 
have been allowed on a joint return. 

D. A taxpayer who otherwise qualifies and claims a credit pursuant to this seckian for equip- 
ment owned by a partnership or other business association of which the taxpayer is a member may 
claim a.credit only in proportion to his interest in the partnership or association. The total credit 
claimed by all members of the partnership or association shall not exceed three hundred dollars 

($300) in the aggregate for each business location for which the partnership or, association has 
purchased equipment and has it in use. 


History: Laws 2001, ch. 73, § 1. IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates. — Laws 2001, ch. 73 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. — 


7-2-18.9.. Repealed. 


Repeals. — Laws 2002, ch. 91, §3 repealed 7-2-18.9 January 1, 2006. For provisions of former section, 58 the 
NMSA 1978; as enacted by Laws 2002, ch. 91, § 1, relat- 2001 NMSA 1978 on NMOneSource.com., 
ing to the solar market development tax credit, effective 


7-2-18.10. Tax credit; certain conveyances of real property. 


A. There shall be allowed as a credit against the tax liability imposed by the Income Tax Act, 
an amount equal to fifty percent of the fair market value of land or interest in land that is con- 
veyed for the purpose of open space, natural resource or biodiversity conservation, agricultural 
preservation or watershed or historic preservation as an unconditional donation in perpetuity by 
the landowner or taxpayer to a public or private conservation agency eligible to hold the land and 
interests therein for conservation or preservation purposes. The fair market value of qualified do- 
nations made pursuant to this section shall be substantiated by a "qualified appraisal" prepared 
by a "qualified appraiser", as those terms are defined under applicable federal laws and regula- 
tions governing charitable contributions. 
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B. The amount of the credit that may:be claimed by a taxpayer shall not exceed one hundred 

thousand dollars ($100,000) for.aiconveyance made prior to January 1, 2008 and shall not exceed 
two hundred fifty thousand dollars ($250,000) for a conveyance made on or after that date. In 
addition, in a taxable year the-credit used: may not:exceed the amount of individual income tax 
otherwise due. A portion of the credit that is unused in a taxable year may’be carried over for a 
maximum of twenty consecutive taxable years following the taxable year in which the credit origi- 
nated until.fully expended: A taxpayer may claim only one tax credit per taxable year. 
',C. - Qualified,donations shall include the conveyance in perpetuity of a fee interest in real prop- 
erty or a less-than-fee interest. in real property, such as a conservation restriction, preservation 
restriction, agricultural preservation restriction or watershed preservation restriction, pursuant 
to' the Land Use Easement Act [47-12-1 through 47-12-6 NMSA 1978] and:provided that the less- 
than-fee interest qualifies as a charitable contribution deduction under Section 170(h) of the Inter- 
nal Revenue Code. Dedications of land for open space for the purpose of fulfilling density require- 
ments to obtain subdivision or building permits shall not be consideréd as qualified donations 
pursuant to the Land Conservation Incentives Act [75-9-1 through 75-9-6 NMSA 1978]. 

D. Qualified donations shall be eligible for the tax credit if the donations are made to the 
state of New Mexico, a political subdivision thereof or a charitable organization described in Sec- 
tion 501(c)(3) of the Internal Revenue Code and that meets the requirements of Section 170(h)(3) 
of that code. 

E. To be eligible for treatment as qualified domains erdet this section, land or interests in 
lands must be certified by the secretary ofienergy, minerals:and natural resources as fulfilling the 
purposes) as set: forth in Section 75-9-2 NMSA:1978. The use and protection of the lands, .or inter- 
ests therein, for open space, natural aréa:protection, biodiversity habitat conservation, land pres- 
ervation, agricultural preservation, historic aie metetiene or similar use or purpose of the property 
shall be assured in perpetuity. 

F, A taxpayer may apply for certification of eligibility for the tax credit provided by this section 
from the energy, minerals and natural.resources department. If the energy, minerals and natural 
resources department determines that the application meets the requirements of this section and 
that the property conveyed will not adversely affect the property rights of contiguous: landown- 
ers, it shall issue a certificate of eligibility to the taxpayer, which shall include a:calculation of 
the maximum amount of tax credit for which the taxpayer would be eligible. The energy, minerals . 
and natural resources department may issue rules governing the procedure for ‘i ri goad the 
provisions of this subsection. 

G. To receive a credit pursuant to this section, a person shall apply to the taxation and revenue 
department on forms and in the manner prescribed by the department. The application shall in- 
clude a certificate of eligibility issued by the energy, minerals and natural resources department 
pursuant-to Subsection F of this section. If all of the requirements of this section have been com- 
plied with, the taxation and revenue department shall issue to the applicant a document granting 
the tax credit. The document shall be numbered for identification and declare its date.of issuance 
and the amount of the tax credit allowed for the qualified donation made pursuant to this section. 

H. The tax credit represented by a document issued pursuant to Subsection G of this section 
for a conveyance made on or after January 1, 2008, or an increment of that tax credit, may be sold, 
exchanged or otherwise transferred, and may be carried forward for a period of twenty taxable years 
following the taxable year in which the credit originated until fully expended. A tax credit or incre- 
ment of a tax credit may only be transferred once. The credit may be transferred to any taxpayer. A 
taxpayer to whom a credit has been transferred may use the credit for the taxable year in which the 
transfer occurred and unused amounts may be carried forward to succeeding taxable years, but in 
no event may the transferred credit be used more than twenty years after it was originally issued. 

I. A tax credit issued pursuant to this section shall be transferred through a qualified interme- 
diary. The qualified intermediary shall, by means of a sworn notarized statement, notify the taxa- 
tion and revenue department of the transfer and of the date of the transfer within ten days of the 
transfer, Credits shall only be transferred in increments of ten thousand dollars ($10,000) or more. 
The qualified intermediary shall keep an account of the credits and have the authority to issue sub- 
numbers registered with the taxation and revenue department and traceable to the original credit. 
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J. Ifa charitable deduction is claimed on the taxpayer's federal income tax for any contribu- 
tion for which the credit provided by this section is claimed; the taxpayer's itemized deductions for 
New Mexico income tax shall be reduced by the amount of the deduction for the mpmareeies in 
order to determine the New Mexico taxable income of the taxpayer. 

K. For the purposes of this section: . 

(1) "qualified intermediary" does not include a person “— has been previously eorivibed 
of a felony, who has had a professional license revoked, who is engaged in the practice defined in 
Section 61-28B-3 NMSA 1978 and who is identified in Section 61-29-2 NMSA 1978, and does not 
include any entity owned wholly or in part or employing any of the foregoing persons; and 

(2) "taxpayer" means a citizen or resident of the United States, a domestic partnership, a 
limited liability company, a domestic corporation, an estate, including a foreign estate, or a trust. 


History: 1978 Comp., § 7-2-18.10, enacted by Laws For the Land Conservation Incentives Act, see 75-9-1 to 


2008, ch. 381, § 7; 2007, ch. 335, § 1. 75-9-6 NMSA 1978. ; 

Cross references, — For Internal Revenue Code The 2007 amendment, effective June 15, 2007, pro- 
§§ 501 (c)(8) and 170(h), see 26 U.S.C. § 501 (c)(8) and 26 vided that the credit shall not exceed $100,000 for a con- 
U.S.C. § 170(h). _) .veyance prior to January 1, 2008 and $250,000 on or after 


January 1, 2008 and added Subsections F through K, 


7-2-18.11. Job mentorship tax credit. 


A. To encourage New Mexico ylistitabivee to hire youth participating in career preparation edu- 
cation programs, a taxpayer who files an individual New Mexico income tax return, who is nota 
dependent of another individual and who is an owner of a New Mexico business may claim a credit 
in an amount equal to fifty percent of gross wages paid to qualified students who are employed by 
the business during the taxable year for which the return is filed. The tax eredit provided by. this 
section may be referred to as the "job mentorship tax credit". 

B. A taxpayer who.is an owner of a New Mexico business may claim the job. mentorship seit 
credit for each taxable year in which the business employs one or more qualified students. The 
maximum aggregate credit allowable shall not exceed fifty percent of the gross wages paid to not 
more than ten qualified students employed by the business for up to three hundred twenty hours 
of employment of each qualified student in each taxable year for a maximum of three taxable 
years for each qualified student. In no event shall a taxpayer claim a credit in excess of twelve 
thousand dollars ($12,000) in any taxable year. The taxpayer shall certify that hiring the qualified 
student does not displace or replace a current employee. 

C. The department shall issue job mentorship tax credit certificates upon request to any ac- 
credited New Mexico secondary school that has’a school-sanctioned career preparation education 
program. The maximum number of'certificates that may be issued in a school year to any one 
school is equal to the number of qualified students in the school-sanctioned career preparation 
education program on October 15 of that school year, as certified by the school principal. 

D. A job mentorship tax credit certificate may be executed by a school principal with respect 'to 
a qualified student, and the executed certificate may be transferred to a New Mexico business that 
employs that student. By executing the certificate with respect to a student, the school principal 
certifies that the school has a school- sanctioned career preparation education ss alates and the 
student is a qualified student. 

E. To claim the job mentorship tax credit, the taxpayer must submit with respect to each em- 
ployee for whom the credit is claimed: 

(1) a properly executed job mentorship tax credit certificate; 

(2) information required: by the secretary with respect to the employee's angi y a by 
the business during the taxable year for which the credit is claimed; and 

(3) information required by the secretary that the employee was not also employed in the 
same taxable year by another New Mexico business qualifying for and claiming a job mentorship 
tax credit for that employee pursuant to this section or the Corporate Income and Franchise Tax 
Act [Chapter 7, Article 2A NMSA 1978]. 

F. The job mentorship tax credit may only be deducted from the taxpayer's New Mexico income 
tax liability for the taxable year. Any portion of the maximum credit provided by this section that 


510 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


7-2-18.12 INCOME TAX GENERAL PROVISIONS 7-2-18.13 


remains unused at the end of the taxpayer's taxable year may be carried forward for three con- 
secutive taxable years; provided the total credits claimed under this section shall not exceed the 
maximum allowable pursuant to Subsection B of this section. 

G. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half ofthe credit that would have been allowed on a 
joint return. 

H. A taxpayer who otherwise qualifies for and claims a job mentorship tax credit for employ- 
ment of qualified students by a partnership, limited partnership, limited liability company, S cor- 
poration or other business association of which the taxpayer is a member may claim a credit only 
in proportion to his interest in the partnership, limited partnership, limited liability company, S 
corporation or association. The:total credit claimed by all members of the business shall not exceed 
the maximum credit allowable pursuant to Subsection B of this section. 

I. As used in this section: 

'(1) “career preparation education program" means a work-based learning or school-to- 
career program designed for secondary school students to create academic and career goals and 
objectives and find employment in a job meeting those goals and objectives; 

(2) "New Mexico business" means a partnership, limited partnership, limited liability com- 
pany treated as a partnership for federal income tax purposes, S corporation or sole proprietorship 
that carries on a trade or business in New Mexico and that employs in New Mexico fewer than 
three hundred full-time employees at any one time during the taxable year; and 

(3) "qualified student" means an individual who is at least fourteen years of age but not 
more than twenty-one years of age who is attending full time an accredited New Mexico second- 
ary school and who is a participant in a career preparation education program sanctioned by the 
secondary school. 


History: Laws 2003, ch. 400, § 1. IV, § 23, was effective June 20, 2003, 90 days after ad- 
Effective dates, — Laws 2008, ch. 400 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2-18.12. Repealed. 


Repeals. — Laws 2005, ch. 91, § 2 repealed 7-2-18.12 effective June 17, 2005. For provisions of former section, 
NMSA 1978, as enacted by Laws 2004, ch. 99, § 1, relat- see the 2004 NMSA 1978 on NMOneSource.com. 
ing to income tax credit for payments to care facilities, 


7-2-18.13. Credit; unreimbursed or uncompensated medical 
care expenses of individuals sixty-five years of age 
or older. 


A. A taxpayer who files an individual New Mexico income tax return, who is sixty-five years of 
age. or older and who is not a dependent of another taxpayer may claim a credit in an amount equal 
to two thousand eight hundred dollars ($2,800) for medical care expenses paid by the taxpayer for 
that taxpayer or for the taxpayer's spouse or dependent if those expenses equal twenty-eight thou- 
sand dollars ($28,000) or more within a taxable year ees if those eupenace are not reimbursed or 
compensated for by insurance-or otherwise. 

B. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only salstadage? of the crecis that would have been allowed on a 
joint return, 

C. The credit provided i in this section may Ke deducted from the taxpayer's income tax liability. 
If the credit exceeds the income tax liability for the taxable year, the excess shall be refunded to 
the taxpayer. 

D,. As used in this section: 

(1) "dependent" means "dependent" as defined in Section 152 of the Internal Revenue 
Code; 
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(2) "health care facility" means a hospital, outpatient facility, diagnostic and treatment 
center, rehabilitation center, freestanding ri or other: similar A at which medical care is 
provided; 

(3) "medical care" means the diagnosis, cure, sitipation scboatetion bs or prevention of set 
ease or for the purpose of affecting any structure or function of the body; | 

(4) "medical care expenses" means the amounts paid for: 

(a) \the diagnosis, cure, mitigation, treatment or prevention of disease or for the } pur- 
pose of affecting any structure or function of the oo; if sabia a by a aie rma orina wT care 
facility; 

(b) prescribed drugs or insulin; 

(c) qualified long-term care services as defied in Section: 7702B(c) of the mri 2 
Revenue Code; 

(d) insurance covering medical care, including Suiotifits paid as rniekhihditiaamals Part 
B of Title 18 of the Social Security Act or for a qualified long-term care insurance contract defined 
in Section 7702B(b) of the Internal Revenue Code, if the insurance or other amount is pare from 
income included in the taxpayer's adjusted gross income for the taxable year; seh 

(e) specialized treatment or the use of special therapeutic devices if the treatment or 
device is prescribed by a physician and the patient can show that the expense was incurred pre 
marily for the prevention or alleviation of a physical or mental defect or illness; and 

(f) care in an institution other than a hospital, such as a.sanitarium or rest home, if 
the principal reason for the presence of the person in the institution is to receive the medical care 
available; provided that if the meals and lodging are furnished as a necessary part of such care, 
the cost of meals and lodging are "medical care expenses’; 

(5) "physician" means a medical doctor, osteopathic shipaibieny dentist, podiatrist} chiro- 
practic physician or psychologist licensed or certified to practice in New Mexico; and 

(6) "prescribed drug" means a drug or biological that requires a prescription of a physician 
for its use by an individual: ms! 


History: Laws 2005, ch. 267, § 1. Applicability. — Laws 2005, ch. 267, § 2 provided that 
Effective dates. — Laws 2005, ch. 267 contained no Laws 2005, ch. 267, § 1 apply to taxable years beginning 
effective date provision, but, pursuant to N.M. Const., art. on or after January 1, 2005. 


IV, § 28, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. 


7-2-18.14. Solar market development tax credit; residential and 
small business solar thermal and PRoromvalee market 
development tax credit. K9.9 


A. Except as provided in Subsection C of this section, a taxpayer who files an individual New 
Mexico income tax return for a taxable year beginning’on or after January 1, 2006-and:who pur- 
chases and installs after January 1,.2006 but before December 31, 2016 a solar thermal system or 
a photovoltaic system in a residence, business or agricultural enterprise in New Mexico. owned by 
that taxpayer may apply for, and the department may allow, a solar market development tax credit 
of up to, ten percent of the purchase and installation costs of the system. 

B. The total solar market development tax credit allowed for either a photovoltaic ayatemo or a 

solar thermal system shall not exceed:nine thousand dollars ($9,000). The department shall allow 
solar market development tax credits only for solar thermal systems and photovoltaic systems 
certified by the energy, minerals and natural resources department. 

C. Solar market development tax credits may not be claimed or allowed for: 

(1) a heating system for a swimming pool or a hot tub; or 

(2) acommercial or industrial photovoltaic system other than an arictittarel phatavslbate 
system on a farm or ranch that is not connected to an electric utility transmission or distribution 
system. 

D. The department may allow a maximum annual aggregate of: 


512 


©2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


7-2-18.15 INCOME TAX GENERAL PROVISIONS 7-2-18.15 


(1) two million dollars ($2,000,000) in solar market development tax credits for solar ther- 
mal systems; and 

(2) three million dollars ($3, 000;000) in solar market: development tax credits for photo- 
voltaic systems. | 

E. A portion of the solar market development tax credit that remains unused in a taxable year 
may be carried forward for a maximum of ten consecutive taxable years following the taxable year 
in which 'the credit originates until fully expended. . 

F. Prior to July 1, 2006, the energy, minerals and natural resources department shall adopt 
rules establishing procedures to provide certification of solar thermal systems and photovoltaic 
systems for purposes of obtaining a solar market development tax credit. The rules shall address 
technical specifications and requirements relating to safety, code and standards compliance, solar 
collector orientation and sun exposure, minimum system sizes, system applications and lists of eli- 
gible components. The energy, minerals and natural resources department may modify the specifi- 
cations and requirements as necessary to maintain a high level of system quality and performance. 

G. As used in this section: 

(1) "photovoltaic system" means an energy system that collects or absorbs sunlight for 
conversion into electricity; and 

(2) "solar thermal system" means an energy system that collects or absorbs solar energy 
for conversion into heat for the purposes of space heating, space cooling or water heating. 


History: Laws 2006, ch. 93, § 1; 2009, ch. 280, § 1. sentence, which provided that the combined federal and 


The 2009 amendment, effective June 19, 2009, in state tax credits shall not exceed thirty percent of the cost 
Subsection A, changed the reference from Subsection B of the system and which provided the method to deter- 
to Subsection C; changed "December 31, 2015" to "De- mine the amount of the state tax credit. 
cember 31, 2016"; after "credit up to", changed "thirty Applicability. — Laws 2009, ch. 280, § 2 provided that 
percent" to "ten percent"; and after "costs of the system", the provisions of Laws 2009, ch, 280, § i apply to taxable 


deleted the remainder of the sentence and the former last years beginning on or after J anuary 1; 2009, 


7-2-18.15. Working families tax credit. 


A. A taxpayer who is a resident and who files an individual New Mexico income tax return 
may claim a credit in an amount equal to twenty percent for taxable years beginning on or after 
January 1, 2021, and twenty-five percent for taxable years beginning on or after January 1, 2023, 
of the faderal earned income tax credit for which that taxpayer is eligible for the same taxable year 
or would have been eligible but for the identification number requirement pursuant to 26 U.S.C. 
32(m), as that section may be amended or renumbered. 

B. A taxpayer who is a resident and who files an individual New Mexico tax return may claim 
a credit in an amount equal to twenty percent for taxable years beginning on or after January 1, 
2021, and twenty-five percent for taxable years beginning on or after January 1, 2023, of the fed- 
eral earned income tax credit for which that taxpayer would have been eligible for the same tax- 
able year but for the age requirement pursuant to 26 U.S.C. 32(c)(1)(A)Gi)(ID, as that section may 
be amended or renumbered; provided that the taxpayer is at least eighteen years of age but has 
not reached the age of twenty-five. 

C. The credit provided in this section may be referred to as the "working families tax credit". 

D. The working families tax credit may be deducted from the income tax liability of an in- 
dividual who claims the credit and qualifies for the credit pursuant. to this section. If the credit 
exceeds the individual's income tax liability for the taxable year, the excess shall be refunded to 
the individual. 

E. As used in this noted "federal earned income tax credit" means the tax credit allowed pur- 
suant to 26'U.S.C. 32, as that section may be amended or renumbered. 


History: Laws 2007, ch. 45, § 9; 2008 (2nd §.S.), ch. expanded the credit to certain residents who are ineligible 


4, § 1; 2019, ch. 270, § 13; 2021, ch..116, § 2. _. for the federal earned income-tax credit; in Subsection A, 

Cross npforances — For Section 382 of the Internal after "A", added "taxpayer who is a", after "credit in an 

Revenue Code, see 26 U.S.C § 82. amount equal to", changed "seventeen" to "twenty", after 

The 2021 amendment, effective June 18, 2021, in- "percent", added "for taxable years beginning on or after 

creased the amount of the working families tax credit,and.. .. January.1, 2021, and twenty-five percent for taxable years 
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beginning on or after January 1, 2023", after "federal’, 
added "earned", and after "same taxable year", deleted 
"pursuant to Section 32 of the Internal Revenue Code" 


and added."or would have been eligible but for the identi=: 


fication number requirement pursuant to 26 U.S.C. 32(m), 
as that section may be amended or renumbered"; added a 
new Subsection B and added subsection designation "C" 
and redesignated former Subsection B as Subsection D; 
and added Subsection. E. 

Applicability. — Laws 2021, ch. 116, § 4 provided that 
the provisions of Laws 2021, ch. 116; §§ 1 and 2 apply to 


TAXATION 
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The 2019 amendment, effective June 14, 2019, in- 
creased the amount of the working families tax credit; in 
Subsection A, after "amount equal to", eles "ten" and 
added "seventeen". 

Applicability. — Laws 2008 (2nd S.S8.), ch..4, § 2 pro- 
vided that the provisions of Laws 2008 (2nd S.S.), ch. 4, 
: 1 apply to taxable years beginumg on or after J anuary 1, 

2008. 


The 2008 einonduicnt. effective November 17, 2008, 
increased the working families tax credit from eight to ten 
percent of the federal income tax credit. 


taxable years beginning on or after January 1, 2021. 


7-2-18.16. Credit; special needs argh el child tax enedlti created; 
qualifications; duration of credit. 


A. A taxpayer who files an individual ‘New Mexico income tax return, who is not a dependent 
of another individual and who adopts a special needs child on or after January 1, 2007 or has ad- 
opted a special needs child prior to January 1, 2007, may claim a credit against the taxpayer’ s tax 
liability imposed pursuant to the Income Tax Act. The credit authorized pursuant to this section 
may be referred to as the "special needs adopted child tax credit". 

B. A taxpayer may claim and the department may allow a special needs adopted child tax 
credit in the amount of one thousand dollars ($1,000) to be claimed against the taxpayer' s tax li- 
ability for the taxable year imposed pursuant to the Income Tax Act. 

C. A taxpayer may claim a special needs adopted child tax credit for each year that the child 
may be claimed asa dependent for federal taxation purposes by the taxpayer. 

D. Ifthe amount of the special needs adopted child tax credit due to the taxpayer exceeds the 
taxpayer's individual income tax liability, the excess shall be refunded. 

E. A husband and wife who file separate returns for a taxable year in which at could aes 
filed a joint return may each claim only one-half.of the special needs adopted | child tax.credit pro- 
vided in this section that would have been allowed on a joint return: | 

F. As used in this section, "special needs.adopted child" means an individual who may be over 
eighteen years of age and who is certified by the children, youth and families department or a 
licensed child placement agency as meeting the definition ofa "difficult. to place child" pursuant 
to the Adoption Act [Chapter 32A, Article 5 NMSA 1978]; provided, however, if the classification 
as a "difficult to place child" is based on a,physical or mental,impairment or an emotional distur- 
bance the physical or mental impairment or emotional disturbance shall be at least moderately 
disabling. 


Applicability. — Laws 2007, ch. 45, § 15 provided that 
Laws 2007, ch. 45, §10 apply to taxable years beginning on 
or after January 1, 2007. 


History: Laws 2007, ch. 45, § 10. 

Effective dates. — Laws 2007, ch. 45, § 10, contained 
no effective date provision, but, pursuant to N.M: Consti, 
art. IV, § 23, was effective June 15, 2007, 90 days after the. 
adjournment of the legislature. 


7-2-18.17. Angel investment credit. ff 


A. A taxpayer who files a New Mexico income tax return, is not a dependent of another tax- 
payer, is an accredited investor and:makes a qualified investment may apply for, and the depart- 
ment may allow, a claim for a credit in an amount not to exceed twenty-five percent of the qualified 
investment; provided that a credit for each qualified investment shall not exceed sixty-two thou- 
sand five hundred dollars ($62,500). The tax credit provided in this section shall be known as the 
"angel investment credit". 

B, A taxpayer may claim the angel investment credit: 

(1) for not more than one qualified investment per investment round: 

(2) for qualified investments in no more than five qualified businesses per taxable year; 
and 

(3) for a qualified investment hee! on or before Peseaunibier 31, 2025. 
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C.. A taxpayer may apply for an angel investment credit by submitting a completed application 
to the taxation and revenue department on forms and in:a manner required by the department 
no later than one year following the end of the calendar year in which the qualified investment is 
made. A taxpayer shall not apply for more than one credit for the same qualified investment in the 
same investment round. 

D. Except as provided in Subsection J of this section, a taxpayer shall-claim the angel invest- 
ment credit no later than one year following the date the Sap row ay rae for the ereditd is 
approved by the department: » 

EK. Applications and all subsequent materials submitted to the taxation and revenue depart- 
ment related to the application shall also be submitted to the economic ah oan RN depart- 
ment. 

KF. The taxation and revenue dépantmibni shall allow a maximum nite ageregate of two 
million dollars ($2,000,000) in angel investment credits per calendar year. Completed applica- 
tions shall be considered in the order received: Applications for credits that would have been 
allowed: but for the limit imposed by this subsection shall be seared in subsequent calendar 
years, 

» G. The taxation and revenue department shall report =anfitiallye to the revenue stabilization 
and tax policy committee and the legislative finance committee on the utilization and effectiveness 
of the angel investment credit. The report shall include, ata minimum: the number of accredited 
investors determined to be eligible for the credit in the previous year; the names of those investors; 
the amount of credit for which each investor was determined to be eligible; and the number and 
names of the businesses determined to be qualified businesses for purposes of an investment by 
an accredited investor. 

H. A taxpayer who otherwise qualifies for and claims a credit parsuant to this section for a 
qualified investment made by a partnership or other business association of which the taxpayer 
is a member may claim a credit only in proportion to the taxpayer's interest in the partnership or 
business association. 

I.. Married individuals who file separate returns for a taxable year in which they cdéld have 
filed a joint return may each claim one-half of the credit that would have been allowed on a joint 
return. 

J. The angel investment credit may only be deducted from the taxpayer's income tax hability. 
Any portion of the tax credit provided by this section that remains unused at the end of the tax- 
payer's taxable year may be carried forward for five consecutive years, | 

K. As used in this section: 

‘(1) "accredited investor" means a person who is an accredited investor within the mean- 
ing of Rule 501 issued by the federal securities and exchange commission pursuant to the federal 
Securities Act of 1933, as amended; 

(2) "business" means a corporation, general wevthiarship,” limited partnership, limited li- 
ability company or other similar entity, but excludes an entity that is a government or a nonprofit 
organization designated as such by the federal government or any state; 

(3) "equity" means common or preferred stock of a corporation, a partnership interest in a 
limited partnership or a membership interest in a limited liability company, including debt subject 
to an option in favor of the creditor to convert the debt into common or preferred stock, a partner- 
ship interest or a membership interest; 

(4) "investment round" means an offer and sale of securities and_all other offers and sales 
of securities that would be integrated with such offer and sale of securities under Regulation D 
issued by the federal securities and exchange commission pursuant to the federal Securities Act of 
1933, as amended; 

(5) "manufacturing" 1 means combining or processing components or materials to increase 
their value for sale in the ordinary course of business, but does not include: 

(a). construction; 
(b) farming; 
(c) processing nets resources, includitig hydrocarbons; or 
; (d) preparing meals for immediate consumption, on- or off-premises; 
(6) "qualified business" means a-business that: 
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(a) maintains its principal place of business and employs a majority of its full-time 
employees, if any, in New Mexico and a majority of its carigipie assets, if any, are located in New 
Mexico; 

_(b) engages in ails research or manitebonkiid activities in New Mexino} 

(c) is not primarily engaged in or is not primarily organized as any of the fol- 
lowing types of businesses: credit or finance services, including banks, savings and loan as- 
sociations, credit unions, small loan companies or title loan companies; financial brokering or 
investment; professional services, including accounting, legal services, engineering and any 
other service the practice of which requires a license; insurance; real estate; construction or 
construction contracting; consulting or brokering; mining; wholesale or retail trade; providing 
utility service, including water, sewerage, electricity, natural gas, propane or butane; publish- 
ing, including publishing newspapers or other periodicals; broadcasting; or providing internet 
operating services; 

(d) has not issued securities registered pursuant to Section 6 of the federal Roburitied 
Act of 1938, as amended; has not issued securities traded on a national securities exchange; is not 
subject to reporting requirements of the federal Securities Exchange Act of 1934, as amended; and 
is not registered pursuant to the federal Investment Company Act of 1940, as amended, at the 
time of the investment; 

(e) has one hundred or fewer employees calculated on a full- time- costes basis in 
the taxable year in which the investment was made; and 

(f) has not had gross revenues in excess of five million dollars ($5,000 000) i in any fis- 
cal year ending on or before the date of the investment; 

(7) "qualified investment" means a cash investment in a qualified business for equity, but 
does not include an investment by a taxpayer if the taxpayer, a member of the taxpayer's immedi- 
ate family or an entity affiliated with the taxpayer receives compensation from the qualified busi- 
ness in exchange for services provided to the qualified business within one year of investment in 
the qualified business; and 

(8) - "qualified research" means "qualified research" as defined by Section 41 of the Internal 
Revenue Code. . ; 


History: Laws 2007, ch. 172, § 1; 2012, ch. 38, § 1; may not be made or allowed with respect to any" and 
2015 (1st S.S.), ch. 2, § 2; 2020, ch, 28, § 1. added "and", added new paragraph designation "(3)", and 
Repeals. — Laws 2012, ch. 38, § 2 repealed Laws 2007, in Paragraph B(8), added "for a qualified", and after "in- 
ch. 172, § 24, which provided for the repeal of the angel vestment made", deleted "after" and added "on or before"; 
investment credit on January 1, 2013. deleted former Subsections D and E and added new Sub- 
Compiler's notes. — Laws 2007, ch. 172, § 23, effec- . sections C through F, and redesignated former Subsection 
tive April 2, 2007, provided that in taxable years 2013 F as Subsection G; in Subsection G, after the first occur- 
through 2015 a taxpayer may carry forward amounts rence of "The", deleted "economic development" and added 
resulting from angel investment credits claimed and ap- "taxation and revenue", after "annually to the", added 
proved for qualified investments made in calendar year "revenue stabilization and tax policy committee and the", 
2009, 2010 or 2011. after "accredited investors", deleted "to whom certificates 
Cross references. — For Section 6 of the federal Secu- of eligibility were issued by the economic development 
rities Act of 1933, see 15 U.S.C. § 77f. department" and added "determined to be eligible for the 
For the federal Securities Exchange Act of 1934, see 15 credit", after "names of the businesses", deleted "that the 
U.S.C. § 78a et seq. economic development department had", and deleted "The 
For the federal Investment Company Act of 1940, see 15 report shall also include an evaluation of the success ‘of 
US.C. § 80a-1 et seq. the angel investment credit as an incubator of new busi- 
For Section 41 of the Internal Revenue Code of 1986, see nesses in New Mexico and the continued viability and op- 
26 U.S.CS, § 41. eration in New Mexico of businesses in which investments 
The 2020 amendment, effective May 20, 2020, trans- eligible for the angel investment credit have been rede: if 
ferred review and approval of angel investment credits and deleted former Subsection G. 
from the economic development department to the taxa-. __ Applicability. — Laws 2020, ch. 28, § 2 nnniidell that 
tion and revenue department, and required application the provisions of Laws 2020, ch. 28, § 1 apply to applica- 
materials for the tax credit to continue to be sent to the tions for an angel investment credit for qualified invest- 
economic development department; in Subsection A, af- ments made on or after January 1, 2019. 
ter "qualified investment may", added "apply for, and the The.2015 (1st S.S.) amendment, effective September 6, 
department may allow, a", and after "claim", added "for"; 2015, increased the maximum amount of an angel invest- 
in Subsection B, added new paragraph designations "(1)" ment credit, changed the number of angel investment cred- 
and "(2)"; deleted subsection designation "C" and, from its a taxpayer may claim, extended the angel investment 
former Subsection C, the language "A taxpayer may. claim credit until the year 2025, and limited the total amount of 
the angel investment credit no later than one year follow- angel investment credits that may be approved by the eco- 
ing the end of the calendar year in which the qualified nomic development department; in Subsection A, after "not 
investment was made; provided that a claim for the credit to. exceed twenty-five percent of", deleted "not more than 
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one hundred thousand dollars ($100,000) of", after "the 
qualified investment;", added "provided that a credit. for 
each qualified investment shall not exceed sixty-two thou- 
sand five hundred dollars ($62,500)"; in Subsection B, after 
"for not more than", deleted "two" and, added "one", after 
"qualified", deleted "investments in a taxable year; provided 
that each investment is in a different qualified business" 
and added "investment per investment round", after "quali- 
fied investments", deleted "made in the same qualified busi- 
ness or successor of that business for not more than three 
taxable years. The angel investment credit shall not exceed 
twenty-five thousand dollars ($25,000) for each qualified 
investment by the taxpayer" and added. “in no more than 
five qualified businesses per taxable year"; in Subsection 
C, deleted "2016" and added "2025"; in Subsection D, added 
"Completed" preceding ' ‘applications shall be considered"; in 
Subsection E, after "in any calendar year will not exceed", 
deleted "seven hundred fifty thousand dollars ($750,000)" 
and added "two million dollars ($2,000,000)", after "in the 
order that", deleted "the" and added "completed"; in Subsec- 
tion F, after "certificates of eligibility were issued by the", 
added "economic development", and after "the businesses 
that the", added "economic development"; in Subsection H, 
after "the taxpayer's interest in the partnership or business 
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association.", deleted "The total credit claimed in the aggre- 
gate by all members of the partnership or business associa- 
tion in a taxable year with respect to a qualified investment 
shall not exceed twenty-five thousand dollars ($25,000)"; 
in Subsection J, after "may be carried forward for", deleted 
"three" and added "five"; in Subsection K, deleted former 
Paragraph (4) and added a new Paragraph (4); in Subpara- 
graph K(6)(a), after "principal place of business", added "and 
employs a majority of its full-time employees, if any", and 
after "New Mexico", added "and a majority of its tangible 
assets, if any, are located in New Mexico"; in Subparagraph 
K(6)(b), after "engages in", deleted "high-technology" and 
added "qualified"; in Subparagraph K(6)(e), after "full-time- 
equivalent basis", deleted "at the time of the investment’ 
and added "in the taxable year in which the investment was 
made"; and added Paragraph (8) of Subsection K. 

Applicability. — Laws 2015 (1st §.S8.), ch. 2, § 25 pro- 
vided that the provisions of Laws 2015 (1st S.S.), ch. 2, 
§§ 2 through 7 and 17 apply to taxable years beginning on 
or after January 1, 2015. 

The 2012 amendment, effective May 16, 2012, ex- 
tended the angel investment credit for five years, and 
in Subsection C, after "December 31", changed "2011" to 
"2016". 


7-2-18.18. Renewable energy production tax credit. 


A. The tax credit provided in this section may be referred to as the "renewable energy production 
tax credit". The tax credit provided in this section may not be claimed with respect to the same elec- 
tricity production for which a tax credit pursuant to Section 7-2A-19 NMSA 1978 has been claimed. 

B. A taxpayer who files an individual New Mexico income tax return and who is not a depen- 
dent of another taxpayer is eligible for the renewable energy production tax credit if the taxpayer: 

~ (1) holds title to a qualified energy generator that first produced electricity on or before 


January 1, 2018; or 


(2) leases property upon which a qualified energy generator operates from a county or mu- 


nicipality under authority of an industrial revenue bond and if the qualified energy generator first 
produced electricity on or before January 1, 2018. 

C. The amount of the tax credit shall equal one cent ($:01) per kilowatt-hour of the first four 
hundred thousand megawatt-hours of electricity produced by the qualified energy generator in 
the taxable year using a wind- or biomass-derived qualified energy resource; provided that the 
total amount of tax credits claimed by all taxpayers for a single qualified energy generator using 
a wind- or biomass-derived qualified energy resource shall not exceed one cent ($.01) per kilowatt- 
hour of the first four hundred thousand megawatt-hours of electricity produced by the qualified 
energy generator in a taxable year. 

D. The amount of the tax credit for electricity produced by a qualified energy generator in the 
taxable year using a solar-light-derived or solar-heat-derived qualified energy resource shall be 
at the amounts specified in Paragraphs (1) through (11) of this subsection; provided that the total 
amount of tax credits claimed by all taxpayers in a taxable year for a single qualified energy gen- 
erator using a solar-light-derived or solar-heat-derived qualified energy resource shall be limited 
to the first two hundred thousand megawatt-hours of electricity produced by the qualified energy 
generator in the taxable year: 

(1) one and one-half cents ($.015) per kilowatt-hour in the first taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource; 

(2) two cents ($.02) per kilowatt-hour in the second taxable year in which the qualified 
energy generator produces electricity using a solar-light- derived or solar-heat-derived qualified 
energy resource; 7 . 

(3) two and one-half cents ($.025) per kilowatt-hour in the third taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource; 
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(4) three cents ($.03) per kilowatt-hour in the fourth taxable year in which the qualified 
energy generator produces electricity using a sola Hey antes or solar-heat-derived qualified 
energy resource; 

(5) three and onexhalt cents ($. 035) per kilowatt- horns in the fifth taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat- der tying 
qualified energy resource; 

(6) four cents ($.04) per kilowatt-hour in the sixth teraeible eat in which the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived qualified 
energy resource; 

(7) three and one-half cents ($.035) per kilowultt- hour in the seventh taxable year in which 
the qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified: energy resource; 

(8) three cents ($.03) per kilowatt- hour in the eighth taxable year in ‘which the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived. qualified 
energy resource; 

(9) two and one-half cents ($.025) per kilowatt-hour in the ninth taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat- derived 
qualified energy resource; 

(10) two cents ($.02) per kilowatt-hour in the tenth taxable year in which the qualified 
energy generator produces et] secon using a solar-light- derived or solar-heat-derived qualified 

energy resource; and 

(11) one and,one-half cents ($.015) per kilowatt-hour in the eleventh taxable year in which 
the qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource. . 

E. A taxpayer eligible for a renewable energy production tax credit pursuant to Subsection 
B of this section shall be eligible for the renewable energy production tax credit for one hundred 
twenty consecutive months, beginning on the date the qualified energy generator begins producing 
electricity. 

F._ As used in this section: 

(1) "biomass" means organic material that is available on a renewable or recurring basis, 
including: oo . 

. (a) forest-related materials, including mill residues, logging residues, forest thin- 
nings, slash, brush, low-commercial-value materials or undesirable species, salt cedar and other 
phreatophyte or woody vegetation removed from river basins or watersheds and woody material 
harvested for the purpose of forest fire fuel reduction or forest health and watershed improvement; 

(b). agricultural-related materials, including orchard trees, vineyard, grain or crop 
residues, including straws and stover, aquatic plants and agricultural processed co-products and 
waste products, including fats, oils, greases, whey and lactose; 

(c) animal waste, including manure and slaughterhouse and other processing waste; 

(d) solid woody waste materials, including landscape or right-of-way tree trimmings, 
rangeland maintenance residues, waste pallets, crates and manufacturing, construction and de- 
molition wood wastes, excluding pressure-treated, chemically treated or painted wood wastes and 
wood contaminated with plastic; 

(e) crops and trees planted for the purpose of being used to produce energy; 

(f) landfill gas, wastewater treatment gas and biosolids, including organic waste by- 
products generated during the wastewater treatment process; and__, 

(g) segregated municipal solid waste, excluding tires and medical and hazardous 
waste; ; 

(2) "qualified energy generator" means an electric generating facility with at least one 
megawatt generating capacity located in New Mexico that produces electricity using a qualified 
energy resource and the electricity produced i is sold to an unrelated person; and 

(3) "qualified energy resource" means a resource that generates electrical energy by means 
of a fluidized bed technology or similar low-emissions technology or a zero-emissions generation 
technology that has substantial long-term production potential and that uses only the following 
energy sources: 
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(a) solar light; 

(b) solar heat; 

(e) wind; or 

(d) biomass. 

G. A person that holds title to a facility generating electricity from a qualified energy resource 
or a person that leases such a facility from a county or municipality pursuant to an industrial 
revenue bond may request certification of eligibility for the renewable energy production tax credit 
from the energy, minerals and natural resources department, which shall determine if the facil- 
ity is a qualified energy generator. The energy, minerals and natural resources department may 
certify the eligibility of an energy generator only if the total amount of electricity that may be pro- 
duced annually by all qualified energy generators that are certified pursuant to this section and 
pursuant to Section 7-2A-19 NMSA 1978 will not exceed a total of two million megawatt-hours 
plus an additional five hundred thousand megawatt-hours' produced by qualified energy genera- 
tors using a solar-light-derived or solar-heat-derived qualified energy resource. Applications shall 
be considered in the order received. The energy, minerals and natural resources department may 
estimate the annual power-generating potential of a generating facility for the purposes of this 
section. The energy, minerals and natural resources department shall issue a certificate to the 
applicant stating whether the facility is an eligible qualified energy generator and the estimated 
annual production potential of the generating facility, which shall be the limit of that facility's 
energy production eligible for the tax credit for the taxable year. The energy, minerals.and natural 
resources department may issue rules governing the procedure for administering the provisions 
of this subsection and shall report annually to the appropriate interim legislative committee in- 
formation that will allow the legislative committee to analyze the effectiveness of the renewable 
energy production tax credit, including the identity of qualified energy generators, the energy 
production means used, the amount of energy produced by those qualified energy generators and 
whether any applications could not be approved due to program limits. 

H. A taxpayer may be allocated all or a portion of the right,to claim a renewable energy produc- 
tion tax credit without regard to proportional ownership interest if: 

(1) the taxpayer owns an interest in a business entity that is taxed for federal income tax 
purposes as a partnership; 

(2) the business entity: | 

(a) would qualify for the renewable energy production tax credit pursuant to Paiva: 
graph (1) or (2) of Subsection B of this section; 

(b) owns an interest in a business entity that is also taxed for federal income tax 
purposes as a partnership and that would qualify for the renewable energy production tax yb 
pursuant to Paragraph (1) or (2) of Subsection B of this section; or 

(c) owns, through one or more intermediate business entities that are each kad for 
federal income tax purposes as a partnership, an interest in the business entity described in Sub- 
paragraph (b) of this paragraph; 

(8) the taxpayer and all other taxpayers allocated a right to claim the renewable energy 
production tax credit pursuant to this subsection own collectively at least a ve Poteeet interest 
ina gael energy generator; 

(4) the business entity provides notice of the allocation and the taxpayer's interest to the 
energy, minerals and natural resources department on forms prescribed by that department for 
the taxable year to be claimed; and 

(5) the energy, minerals and natural resources department certifies ne allocation for the 
taxable year to be claimed in writing to the taxpayer. 

I. Upon receipt of notice of an allocation of the right to claim all or a portion of the renew- 
able energy production tax credit, the energy, minerals and natural resources department shall 
promptly certify the allocation in writing to the recipient of the allocation. 

J. Married individuals who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the credit that would have been allowed on a 
joint return. 

K. A taxpayer may claim the renewable energy production tax credit by submitting to the taxa- 
tion and revenue department the certificate issued by the energy, minerals and natural resources 
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department, pursuant to Subsection G or H of this section, documentation showing the taxpayer's 
interest in the facility, documentation of the amount of electricity produced by the facility in the 
taxable year and any other information the taxation and revenue department may eeqnire to de- 
termine the amount of the tax credit due the taxpayer. 

L. If the requirements of this section have been complied with, the department sisal approve 
payment of the renewable energy production tax credit. The credit may be deducted froma tax- 
payer's New Mexico income tax liability for the taxable year for which the credit is claimed. If the 
amount of tax credit éxceeds the taxpayer's income tax liability for the taxable year: 

(1) the excess may’be carried forward for a period of five taxable years; or 

(2) ifthe tax credit was issued with respect to a qualified energy generator that first pro- 
duced electricity using a qualified energy resource on or after October 1, 2007, the excess shall be 
refunded to the taxpayer. 

M. Once a taxpayer has been Seondisil a renewable energy pibileetion tax credit for a given 
facility, that taxpayer shall be allowed’ to retain the facility's original date of application for tax 
credits for that facility until either the facility goes out of production for more than six consecutive 
months in a year or until the facility's ten-year eligibility has expired. 


History: Laws 2007, ch. 204, § 2; 2021, ch. 65, § 6. through", changed "(10)" to "(11)", and added Paragraph 


The 2021 amendment, effective July 1, 2021, provided 
that the amount of the renewable energy production tax 
credit in the eleventh taxable year in which the qualified 
energy generator produces electricity is one and one-half 
cents per kilowatt-hour, clarified that a taxpayer eligible 
for a renewable enérgy production tax credit shall be 
eligible for one hundred twenty consecutive months, and 
revised the definition of "qualified energy. generator", as 


D(11); in Subsection E, after "tax credit for", changed "ten" 
to "one hundred twenty", and after "consecutive", changed 
"years" to "months"; in Subsection F, Paragraph F(2), after 
"means", deleted "a" and added "an electric generating"; 
and in Subsection H, Paragraph H(4), after the second 
occurrence of "department", added "for the taxable year 
to be claimed", and in Paragraph H(5), after "allocation", 
added "for the taxable year to be claimed". 


used in this section; in Subsection D, after "Paragraphs (1) 


7-2-18.19. Sustainable building tax credit. 


A. The tax credit provided by this section may be referred to as the "sustainable building tax 
credit". The sustainable building tax credit shall be available for the construction in New Mexico 
of a sustainable building, the renovation of an existing building in New Mexico into a sustainable 
building or the permanent installation of manufactured housing, regardless of where the hous- 
ing is manufactured, that is a sustainable building. The tax credit provided in this section may 
not be claimed with respect to the same sustainable building for which the sustainable building 
tax credit provided in the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 
1978] has been claimed. 

B:. The purpose of the sustainable building tax credit is to encourage the construction of sus- 
tainable buildings and the renovation of existing buildings into sustainable buildings. 

C. A taxpayer who files an income tax return is eligible to be granted.a sustainable building 
tax credit by the department if the taxpayer submits a document issued pursuant to Subsection J 
of this section with the taxpayer's income tax return. 

D. For taxable years ending on or before December 31, 2016, the sustainable Saidiod rie aren 
may be claimed with respect to,a sustainable commercial building. The credit shall. be calculated 
based on the certification level the building has achieved in the LEED green building rating sys- 
tem and the amount of qualified occupied square footage in the building, as indicated on the fol- 
lowing chart: 


LEED Rating Level Qualified ° Tax Credit 
. Occupied ~ per Square 
Square Footage | Foot 
LEED-NC Silver First 10,000 $3.50. 
Next 40,000 $1.75 
Over 50,000 -_ 
up to 500,000 $ .70 
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LEED-NC Gold” 
LEED-NC Platinum 
LEED -EB Ee Gs Silver | 
LEED-EB or CS Gold 
LEED-EB or CS Platinum 
LEED-CI Silver 

LBED-CI Gold 


LEED-CI Platinum 
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First 10,000 

~ Next 40,000 
Over 50,000 
up to 500,000 


First 10,000 
ceed Next 40,000 
~ Over 50,000 

up to 500,000 


First 10,000° 
Next 40,000 
~ Over 50,000 
“up to 500,000 


First 10,000 
Next: 40,000 
Over 50,000 
up to 500,000 


First 10,000 
Next 40,000 
Over 50,000 
up to 500,000 


First 10,000 
Next 40,000 
Over-50,000 


up to 500,000. ; 


First 10,000 
Next 40,000 
Over 50,000 
up to'500,000 


First: 10,000 
Next 40,000 
Over 50,000 
up to 500,000 
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$4.75 


$2.00 


$1.00 


$6.25 
$3.25 


$2.00 


$2.50 
$1.25 


$ .50 


$3.35 
$1.40 


$.70 


$4.40 
$9.30 
$1.40 
$1.40 
$. .70 
$ 30 
$1.90 


“$ .80 


“$40 


$2.50 
$1.30: 


$80. 


~E. For taxable years ending on or before December 31, 2016, the sustainable building tax credit 
may be claimed with respect to a sustainable residential building. The credit shall be calculated 
based on the amount of qualified occupied square footage, as indicated on the following chart: 


LEED-H Silver or Build 
Green NM Silver 

LEED-H Gold or Build 
Green NM Gold. " 
LEED-H Platinum:or Build 


Green NM Emerald 
EPA ENERGY STAR 
Manufactured Housing 


Qualified — 
Occupied 


Square Footage 


_. First,.2,000_ 
» Next:1,000 
’ First'2,000 
Next 1,000 
First 2,000 


Next 1,000 “er 


Up to 3,000 
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Tax Credit 


per Square 


Foot 

$5.00 
$2.50 
$6.85 
$3.40 
$9.00 
$4.45 


$3.00. 
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F. A person that is a building owner may apply for 1a certificate of eligibility for the sustainable . 
building tax credit from the energy, minerals and natural resources department after the construc- 
tion, installation or renovation of the sustainable building is complete. Applications shall be con- 
sidered in the order received. If the energy, minerals and natural resources department determines 
that the building owner meets the requirements of this subsection and that the building with re- 
spect to which the tax credit application is made meets the requirements of this section as a sus- 
tainable residential building or a sustainable commercial building, the energy, minerals and natu- 
ral resources department may issue a certificate of eligibility to the building owner, subject to the 
limitation in Subsection G of this section. The certificate shall include the rating system certifica- 
tion level awarded to the building, the amount of qualified occupied square footage in the building 
and a calculation of the maximum amount of sustainable building tax credit for which the building 
owner would be eligible. The energy, minerals and natural resources department may issue rules 
governing the procedure for administering the provisions of this subsection. If the certification level 
for the sustainable residential building is awarded on or after January 1, 2007, the energy, minerals 
and natural resources department may issue a certificate of eligibility to a building: owner who is: 

(1) the owner of the sustainable die pibee building at the time the certification level for 
the building is awarded; or 

(2) the subsequent purchaser of a sGatatnable residential building with respect to which 
no tax credit has been previously claimed. 

G. The energy, minerals and natural resources department may issue a certificate of eligibility 
only if the total amount of sustainable building tax credits represented by certificates of eligibil- 
ity issued by the energy, minerals and natural resources department pursuant to this section and 
pursuant to the Corporate Income and Franchise Tax Act shall not exceed in any calendar year 
an aggregate amount of one million dollars ($1,000,000) with respect to sustainable commercial 
buildings and an aggregate amount of four million dollars ($4,000,000) with respect to sustainable 
residential buildings; provided that no more than one million two hundred fifty thousand dollars 
($1,250,000) of the aggregate amount with respect to sustainable residential buildings shall be for 
manufactured housing. If for any taxable year the energy, minerals and natural resources depart- 
ment determines that the applications for sustainable building tax credits with respect to sustain- 
able residential buildings for that taxable year exceed the aggregate limit set in this section, the 
energy, minerals and natural resources department may issue certificates of eligibility under the 
aggregate annual limit for sustainable commercial buildings to owners of sustainable residential 
buildings that meet the requirements of the energy, minerals and natural resources department 
and of this section; provided that applications for sustainable building credits for other sustainable 
commercial buildings total less than the full amount allocated for tax credits for sustainable com- 
mercial buildings. 

H. Installation of a solar thermal system or a photovoltaic system eligible for the solar market 
development tax credit pursuant to Section 7-2-18.14 NMSA 1978 may not be used as a compo- 
nent of qualification for the rating system certification level used in determining eligibility for 
the sustainable building tax credit, unless a solar market development tax credit pursuant to 
Section 7-2-18.14 NMSA 1978 has not been claimed with respect to that system and the building 
owner and the taxpayer claiming the sustainable building tax credit certify that such a tax credit 
will not be claimed with respect to that system. 

I. To be eligible for the sustainable building tax credit, the building owner shall provide to the 
taxation and revenue department a certificate of eligibility issued by the energy, minerals ‘and 
natural resources department pursuant to the requirements of Subsection F of this section and 
any other information the taxation and revenue department may require to determine the amount 
of the tax credit for which the building owner is eligible. 

J. If the requirements of this section have been complied with, the department shall issue to 
the building owner a document granting a sustainable building tax credit. The document shall be 
numbered for identification and declare its date of issuance and the amount of the tax credit al- 
lowed pursuant to this section. The document may be submitted by the building owner with that 
taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise transferred 
to another taxpayer. The parties to such a transaction shall notify the department of the sale, ex- 
change or transfer within ten days of the sale, exchange or transfer. 
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K.. If the total approved amount of all sustainable building tax credits for a taxpayer in a tax- 
able year represented by the documents issued pursuant to Subsection J of this section is: 

».(1) Jess than one hundred thousand dollars ($100,000), a maximum of twenty-five thou- 
sand dollars ($25,000) shall be applied against the taxpayer's income tax liability for the taxable 
year for which the credit is approved and the next three subsequent taxable years as needed de- 
pending on the amount of credit; or 

(2) one hundred thousand dollars ($100,000) or more, increments of twenty-five percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent taxable years, shall be spphed against the taxpayer's 
income tax liability. 

L. Ifthe sum of all sustainable building tax credits that can be applied to a taxable year for a 
taxpayer, calculated according to Paragraph (1) or (2) of Subsection K of this section, exceeds the 
taxpayer's income tax liability for that taxable year, the excess may be carried forward for a period 
of up to seven years. 

M. A taxpayer who otherwise Aunlifios and claims a aruataenabls building tax credit with re- 
spect to a sustainable building owned by a partnership or other business association of which the 
taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the:part- 
nership or association. The total credit claimed in the aggregate by all members of the partnership 
or association with respect to the sustainable building shall not exceed the amount of the credit 
that could have been claimed by a sole owner of the property. 

N. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the sustainable building tax credit that would 
have been allowed on a joint return. 

O. The department shall compile an annual report on the sustainable building tax credit cre- 
ated pursuant to this section that shall include the number of taxpayers approved by the de- 
partment to receive the tax credit, the aggregate amount of tax credits approved and any other 
information necessary to evaluate the effectiveness of the tax credit. Beginning in 2015 and every 
five years thereafter, the department shall compile and present the annual reports to the revenue 
stabilization and tax policy committee and the legislative finance committee with an analysis of 
the effectiveness and cost of the tax credit and whether the tax credit is 5 Raa the purpose 
for which it was created. 

P. For the purposes of this section: 

(1) "build green New Mexico rating system" means the ae Standards adopted by 
the homebuilders association of central New Mexico; . 

(2) "“LEED-CI" means the LEED rating system for commercial iBEOFS: 

(8) "LEED-CS" means the LEED rating system for the core and shell of buildings; t 

(4) "LEED-EB" means the LEED rating system for existing buildings; 

(5) "LEED gold" means the rating in compliance with, or exceeding, the second-highest 
rating awarded by the LEED certification process; 

(6) "LEED" means the most current leadership in energy and environmental design green 
building rating system guidelines developed and adopted by the United States green building 
council; 

(7) "LEED-H" means the LEED rating system for homes; 

(8) "LEED-NC" means the LEED rating system for new buildings and major dan Guln shine 

(9) "LEED platinum" means the rating in compliance with, or CRORES the highest rat- 
ing awarded by the LEED certification process; 

(10) "LEED silver" means the rating in compliance with, or exceeding, the third-highest 
rating awarded by the LEED certification process; 

(11) "manufactured housing" means a multisectioned home that is: 

(a) amanufactured home or modular home; a ylave 
(b) a single-family dwelling with a heated area of at least thirty-six feet by twenty- 
four feet and a total area of at least eight hundred sixty-four square feet; 
(c) constructed in a factory to the standards of the United States department of 
housing and urban development, the National Manufactured Housing Construction and Safety 
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Standards Act of 1974 and the Housing and Urban Development Zone Code 2 or volt Mexico con- 
struction codes up to the date of the unit's construction; and | 

(d) installed consistent with the Manufactured Housing Act iGhaditon 60, Article 14 
NMSA 1978] and rules adopted pursuant to that act relating to permanent foundations; — 

(12) "qualified occupied square footage" means the occupied: sire of the somone ee aside- 
termined by: 

(a) the United States green building council for a buildings obtaining LEED cer- 
tification; 

(b) the administrators of the build green New Méstios rating system for dred vides 
obtaining build green New Mexico certification; and 

(c) the United: States environmental protection agency for ENERGY STAR-certified 
manufactured homes; 

(18) person" does not include state, local government, public school district or tribal agencies; 

(14) "sustainable building" means either a sustainable commercial piers or a sustain- 
able residential building; 

(15). "sustainable commercial building" means a ahiidfonnils dwelling unit, as wophsiahdiad 
and certified under the LEED-H or build green New Mexico rating system, that is certified by the 
United States green building council as LEED-H silver or higher or by build green New Mexico as 
silver or higher and has achieved:a home energy rating system index of sixty or lower as developed 
by the residential energy services network or a building that has been registered and certified un- 
der the LEED-NC, LEED-EB, LEED-CS or LEED-CI rating system and that: 
vow se ' (a) is certified by the United States green building council at LEED silver or higher; 

(b) achieves any prerequisite for and at least one point related to commissioning un- 
der LEED "energy and atmosphere", if included in the applicable rating system; and» 

(c) has reduced energy consumption, as follows: 1) through 2011, a fifty percent en- 
ergy reduction will be required based on the national average for that building type as published 
by the United States department of energy; and beginning January 1, 2012, a sixty percent energy 
reduction will be required based on the national average for that building type as published by the 
United States department of energy; and 2) is substantiated by the United States environmental 
protection agency target finder energy performance results form, dated no sooner than thé sche- 
matic design phase of development; hi rlotciwy i 

(16) "sustainable residential building" means: 

(a) abuilding used as a single-family residence as radisboril and certified under the 
build green New Mexico or LEED-H rating system that: 1) is certified by the United States green 
building council as LEED-H silver or higher or by build green New Mexico as silver or higher; and 
2) has achieved a home energy rating system index of sixty or lower as developed by the residen- 
tial energy services network; or 

(b)) manufactured housing that is ENERGY STAR- qualified by the United States en- 
vironmental protection agency; and 

(17). "tribal" means of, belonging to or created by a feist mescgnt Ghd Indian nation, 
tribe or pueblo. 


History: Laws 2007, ch. 204, § 3; 2009, ch. 59, § 1; of", deleted "five million dollars ($5,000,000)" and added 


2013, ch. 92, § 1. "four million dollars ($4,000,000)" and in the second sen- 

The 2013 amendment, effective January 1, 2014, ex- tence, after "sustainable commercial buildings to", deleted 
tended the sustainable building tax credit for three years; "building" and after "commercial buildings to owners of", 
decreased the maximum aggregate calendar year amount deleted "multifamily dwelling units" and added "sustain- 
of sustainable building tax.credit for which a certificate of able residential buildings"; deleted former Subsection 
eligibility may be issued; changed provisions for applica- J, which provided for the application of the sustainable 
tion of the tax credit; added Subsection B; in Subsection D, building tax credit over a period of four to seven‘years; 
in the first sentence, at the beginning of the sentence, de- deleted former Subsection K, which provided for the ap- 
leted "The amount of" and added "For taxable years end- plication of the sustainable building tax credit of less than 
ing on or before December 31, 2016"; in Subsection E, in’ twenty five in a single taxable year; added Subsections 
the first sentence, deleted "The amount of" and added"For ° K, Land O; in Paragraph (15) of Subsection P, added the 
taxable years ending on or before December 31, 2016"; in language between "means" and "a building that has been 
Subsection G, in the first,sentence, after "any calendar registered"; and deleted former Subparagraph (b) of Para- 
year an aggregate amount of", deleted "five million dollars ‘graph 16 of Subsection P, which was the same language 
($5,000,000)" and added "oie million dollars ($1,000,000)" © — that was added to the definition of "sustainable commer- 
and after "commercial buildings and an aggregate amount cial building" in Paragraph (15) of Subsection P. 

524 


© 2022 State of New Mexico, New Mexico'Compilation Commission. All rights reserved. 


7-2-18.20 


Applicability. — Laws 2013, ch. 92, § 3 amended Laws 
2007, ch. 204, § 21 providing that Laws 2007, ch. 204, § 3 ap- 
plies to taxable years beginning on or after January 1, 2008. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, at the end of the second sentence, added the pro- 
vision concerning manufactured housing; in Subsection B, 
deleted former Paragraphs (1) and (2), which required the 
taxpayer to be owner of the building at the time the build- 
ing was certified or the subsequent purchaser of a sustain- 
able building with respect to which no tax credit had been 
claimed and adds the provision requiring the taxpayer 
to submit a document pursuant to Subsection I with the 
taxpayer's income tax return; in Subsection D, deleted the 
provision which required the tax credit to be calculated 


7-2-18.20. Repealed. 


Repeals. — Laws 2007, ch. 204, § 20 repealed 7-2-18.20 
NMSA 1978, as enacted by Laws 2007, ch. 204, § 5, re- 
lating to a tax credit for agricultural water conservation 


INCOME TAX GENERAL PROVISIONS 


7-2-18.21 


based on the certification level the building had achieved 
in the LEED rating system or the New Mexico rating sys- 
tem and in the chart, added the Build Green NM Silver, 
Gold and Emerald levels; in Subsection E, added the last 
sentence, together with Paragraphs (1) and (2); in Sub- 
section F, added the last sentence; in Subsection I, per- 
mits the document to be submitted with the taxpayer's 
income tax return; added Paragraphs (11), (18) and (17) 
of Subsection N; in Subparagraph (b) of Paragraph (16) 
of Subsection N, added the build green New Mexico rat- 
ing system; and in Subparagraph (c) of Paragraph (16) of 
Subsection N, deleted the requirement that manufactured 
housing be as defined by the United States department of 
housing and urban development. ’ 


expenses, effective January 1, 2013. For provisions of for- 
mer section, see the 2012 NMSA 1978 on NMOneSource 
.com, 


7-2-18.21. Credit; blended biodiesel fuel. 


A. A taxpayer who is liable for payment of the special fuel excise tax pursuant to Subsections A 
through D of Section 7-16A-2.1 NMSA 1978 and who files a New Mexico income tax return is eli- 
gible to claim a credit against income tax liability for each gallon of blended biodiesel fuel on which 
that person paid the special fuel excise tax in the taxable year, or would have paid the special fuel 
excise tax in the taxable year but for the deductions allowed pursuant to Subsections B through 
F of Section 7-16A-10 NMSA 1978 or the treaty exemption for north Atlantic treaty organization 
use. The credit shall be in the following amounts for the following periods: 

(1) from January 1, 2007 until December 31, 2010, at a rate of three cents ($.03) per gallon; 

(2) from January 1, 2011 until December 31, 2011, at arate of two.cents ($.02) per gallon; and 

(3) from January 1, 2012 until December 31, 2012, at a rate of one cent ($.01) per gallon. 

B. The tax credit provided by this section may not be claimed with respect to the same blended 
biodiesel fuel for which a credit has been claimed pursuant to the Corporate Income and Franchise 
Tax Act [Chapter 7, Article 2A NMSA 1978] or for which a parent or refund es been claimed pur- 
suant to Section 7-16A-13 NMSA 1978. 

C. .A taxpayer who otherwise qualifies for and mini a credit pursuant to this section for 
blended biodiesel fuel on which special fuel excise tax has been paid by a partnership or other 
business association of which the taxpayer is a member may claim a credit only in proportion to 
the taxpayer's interest in the partnership or business association. The total credit claimed in the 
aggregate by all members of the partnership or business association shall not exceed the amount 
of credit allowed pursuant to Subsection A of this section. 

D. A husband and wife who file separate returns for a taxable year in which they could have filed a 
joint return may each claim only one-half of the credit that would have been allowed on a joint return. 

E. The tax credit provided by this section may only be applied against the income tax liability of 
the person who paid the special fuel excise tax on the blended biodiesel fuel with respect to which 
the credit is provided, or who would have paid:the special fuel excise tax but for the deductions al- 
lowed pursuant to Subsections B through F of Section 7-16A-10 NMSA 1978 or the treaty exemp- 
tion for north Atlantic treaty organization use. If the credit exceeds the person's income tax liability 
for the taxable year in which the credit is granted, the credit may be carried forward for five years. 

F. A taxpayer claiming a credit pursuant to this section shall provide documentation of eligibil- 
ity in form and content as determined by the department. 

G. For the purposes of this section: 

(1) "biodiesel" means renewable, biodegradable, monoalkyl ester combustible liquid fuel 
that is derived from agricultural plant oils or animal fats and that meets American society for test- 
ing and materials D 6751 standard specification for biodiesel B100 blend stock for distillate fuels; 

(2) "blended biodiesel fuel" means a diesel fuel that contains at least two percent biodiesel; and 
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(3). "diesel fuel" means any diesel-engine fuel used for the generakion of power to propel : a 
motor vehicle. 


History: Laws 2007, ch. 204, § 7. » but, pursuant to N.M: Const., art. IV, § 23, was effective 
Effective dates. — Laws 2007, ch. 204, contained June 15, 2007, 90 days after the eaooraer of the leg- 
no effective date provision for Laws 2007, ch. 204, § 7, islature. 


7-2-18.22. Tax credit; rural health care practitioner tax credit. 


A. A taxpayer who files an individual New Mexico tax return, who is not a dependent of an- 
other individual, who is an eligible health care practitioner and who has provided health care ser- 
vices in New Mexico in a rural health care underserved area in a taxable year, may claim a credit 
against the tax liability imposed by the Income Tax Act. The credit provided in this section may be 
referred to as the "rural health care practitioner tax credit". 

B. The rural health care practitioner tax credit may be claimed and dlactoaks in an amount that 
shall not exceed five thousand dollars ($5,000) for all eligible physicians, osteopathic physicians, 
dentists, clinical psychologists, podiatrists and optometrists who qualify pursuant to the provi- 
sions of this section, except the credit shall not exceed three thousand dollars ($3,000) for all eli- 
gible dental hygienists, physician assistants, certified nurse-midwives, certified registered nurse 
anesthetists, certified nurse practitioners and clinical nurse specialists. 

C. \To qualify for the rural health care practitioner tax credit, an eligible health care practitio- 
ner shall have provided health care during a taxable year for at least two thousand eighty hours at 
a practice site located in an approved, rural health care underserved area. An eligible rural health 
care practitioner who provided health care services for at least one thousand forty hours but less 
than two thousand eighty hours at a practice site located in an approved rural health care under- 
served area during a taxable year is eligible for one-half of the credit amount. 

D. Before an eligible health care practitioner may claim the rural health care practitioner tax 
credit, the practitioner shall submit an application to the department of health that describes the prac- 
titioner's clinical practice and contains. additional information that the department of health may re- 
quire. The department of health shall determine whether an eligible health care practitioner qualifies 
for the rural health care practitioner tax credit, and shall issue a certificate to each qualifying eligible 
health care practitioner. The department of health shall provide the taxation and revenue department 
appropriate information for all eligible health care practitioners to whom certificates are issued. 

E. A taxpayer claiming the credit provided by this section shall submit a copy of the certificate is- 
sued by the department of health with the taxpayer's New Mexico income tax return for the taxable 
year. If the amount of the credit claimed exceeds a taxpayer's tax liability for the taxable year in which 
the credit is being:claimed, the excess may be carried forward for three consecutive taxable years: 

F. _As-used in this section: 

(1) "eligible health care practitioner" means: 

(a) a certified nurse-midwife licensed by the board of nursing as a registered nurse 
and licensed by the public health division of the BED AEESemt of health to practice nurse- midwifery 
as a certified nurse-midwife; 

(b) a dentist or dental hygienist licensed a ge to the Dental Health Care Act 
[Chapter 61, Article 5A NMSA 1978]; 

(c) an optometrist licensed pursuant to the provisions of the Optometry Act [Chap- 
ter 61, Article 2. NMSA 1978]; 

(d): an osteopathic’ physician licensed pursuant to the provisions of Chapter 61, Ar- 
ticle 10 NMSA 1978 or an osteopathic physician assistant licensed pursuant to the ae of 
the Osteopathic Physicians' Assistants Act [repealed]; 

(e) a physician or physician assistant licensed pursuant to the esata of Chap- 
ter 61, Article 6 NMSA 1978; 

(f) a podiatrist licensed pursuant to the piayelens of ne Podiatry Act [Chapter 61, 
Article 8 NMSA 1978]; 

(g) .aclinical psychologist Lietindett pursuant to the provisions of the Professional Psy- 
chologist Act [Chapter 61, Article 9 NMSA 1978]; and woudl | . 
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» /(h)o a registered nurse in advanced practice who has been prepared through addi- 
tional formal education as provided in Sections 61-3-23:2 through 61-3-23.4 NMSA 1978 to func- 
tion beyond the scope of practice of professional registered nursing, including certified nurse sy te 
titioners, certified registered nurse anesthetists and clinical nurse specialists; | 

(2) "health care underserved area" means a geographic area or practice’ Mane: in which 
it has been determined by the department of health, through the:use of indices:and other stan- 
dards set by the department of health, that sufficient health care services are not being provided; 

(3) "practice site" means a private practice, public health clinic, hospital, public or private non- 
profit primary care clinic or other health care service location in a health care underserved area; and 

(4) "rural" means an area or location identified by the department of health as falling out- 
side of an urban area. 


History: Lawes 2007, ch. 361,$2. - IV, § 23, was effective June 15, 2007, 90 days after the ad- 


Bracketed material. — baie 2016, ch.'90, § 29 re- journment of the legislature. 
pealed the Osteopathic Physicians! Assistants Act, effec- Applicability. — Laws 2007, ch. 361, § 10 provided 
tive July 1, 2016. that Laws 2007, ch. 361, § 2 apply to taxable years 'begin- 
Effective dates. — Laws 2007, ch. 361 contained no ning on or after January 1, 2007. 


effective date provision, but, pursuant to N.M. Const., art. 


7-2-18.23. Refundable credit; 2007 taxable year. 


A... Except’as otherwise provided in Subsection B of this section,'a taxpayer who for the 2007 
taxable year files a New Mexico income tax return,.is a full-year or first-year resident of New 
Mexico and is not a trust, estate or a dependent of another taxpayer is allowed. a credit inthe 
amount determined under Subsection C of this section. The credit may be allowed even though the 
taxpayer has no income taxable under the Income Tax Act for the 2007 taxable year. 

B. A claim for the refundable tax credit provided in this section is not allowed for a resident 
who was an inmate of a public institution for more than six’months during the 2007 taxable year, 

C,.. The tax credit allowed in this section shall be in the amount determined from the following 
tables for: 

(1). married taxpayers filing jointly: 


Adjusted Gross Income Credit Amount wail Additional Credit 
for Taxpayer Amount for Each 
Over Not Over and Spouse | Dependent 
BBY $30,000 $100 $50.00 
$30,000 $50,000 | $ 80.00 : $40.00 
$50,000. $70,000 $ 50.00 th $25.00 
$70,00020st|/" the aesmuitidteny bas wilnumypsggveto Laval d| $0.00; or 


(2) taxpayers filing as single, head of household, married filing separately or as a surviv- 
ing spouse: 


Adjusted Gross Income ~° tty Additional Credit 
crs 3 lin en Amount for Each 
Dependent 


Credit Amount 


Not Over , for Taxpayer 


D, “The tax credit. allowed in this section may be credited by the department against the tax- 
payer's New Mexico income tax liability, If the taxpayer is liable for interest and penalties on the 
taxpayer's income tax liability for the 2007 taxable year prior to the effective date of this section, 
the amount of interest and penalties shall not be recomputed due to the credit provided by this 
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section but may be satisfied by applying the credit to the penalty or interest due. Notwithstanding 
the provisions of Section 7-1-68 NMSA 1978, interest in the amount established by Subsection B 
of Section 7-1-68 NMSA 1978 shall only be allowed and paid on the amount to be refunded under 
Subsection E of this section if not refunded or credited within one hundred twenty days after the 
effective date ofthis section or the applicable period established in Subsection D of Section 7-1-68 
NMSA 1978, whichever is later. 

E. Ifthe tax credit exceeds the taxpayer's income tax Liability: the excess shall be refunded ‘to 
the taxpayer. 

F. .For purposes of this section, "dependent" means "dependent" as defined by Section 152 of the 
Internal Revenue Code. 


History: Laws 2008 (2nd S.S.), ch. 3, § 1. Applicability. — Laws 2008, ch. 3, §3 provided that 
Cross references. — For Section 152 of the Internal the provisions of Laws 2008, ch. 3, § 1 apply to taxable 

Revenue Code, see 26 U.S.C. § 152. years beginning between January 1, 2007 and Decem- 
Emergency clause. — Laws 2008, ch. 3, § 4 contained ber 31, 2007. 

an emergency clause and was approved on August 25, 

2008. 


7-2-18.24. Geothermal ground-coupled heat pump tax credit. 


A. A taxpayer who files an individual New Mexico income tax return for a taxable year begin- 
ning on or after January 1, 2010 and who purchases and installs after January 1, 2010 but before 
December 31, 2020 a geothermal ground-coupled heat pump in a residence, business or agricul- 
tural enterprise in New Mexico owned by that taxpayer may apply for, and the department may 
allow, a tax credit‘of up to thirty percent of the purchase and installation costs of the system. The 
credit provided in this section may be referred to as the "geothermal ground-coupled heat pump 
tax credit". The total geothermal ground-coupled heat pump tax credit allowed to a taxpayer shall 
not exceed nine thousand dollars ($9,000). The department shall allow a geothermal ground- 
coupled heat pump tax credit only for geothermal ground-coupled heat pumps certified by the 
energy, minerals and natural resources department. 

B. A portion of the geothermal ground-coupled heat pump tax credit that remains unused in a 
taxable year may be carried forward for a maximum of ten consecutive taxable years following the 
taxable year in which the credit originates until the credit is fully expended. 

C. Prior to July-1, 2010, the energy, minerals and natural resources department shall adopt 
rules establishing procedures to provide certification of geothermal ground-coupled heat pumps 
for purposes of obtaining a geothermal ground-coupled heat pump tax credit. The rules shall ad- 
dress technical specifications and requirements relating to safety, building code and standards 
compliance, minimum system sizes, system applications and lists of eligible components. The en- 
ergy, minerals and natural resources department may modify the specifications and requirements 
as necessary to maintain a high level of system quality and performance. 

D. The department may allow a maximum annual aggregate of two million dollars ($2, 000 ,000) 
in geothermal ground-coupled heat pump tax credits. Applications for the credit shall be consid- 
ered in the order received by the department. | 

E. A taxpayer who otherwise qualifies and claims a geothermal ground-coupled heat pump tax 
credit with respect to property owned by a partnership or other business association of which the 
taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the part- 
nership or association. The total credit claimed in the aggregate by all members of the partnership 
or association with respect to the property shall not exceed the amount of the credit that could 
have been claimed by a sole owner of the property. 

F. A husband and wife who file separate returns for a taxable year in which they could have filed a 
joint return may each claim only one-half of the credit that would have been allowed on a joint. return. 

G. As used in this section, "geothermal ground-coupled heat pump" means a system that uses 
energy from the ground, water or, ultimately, the sun for distribution of heating, cooling or domes- 
tic hot water; that has either a minimum coefficient of performance of three and four-tenths or an 
efficiency ratio of sixteen or greater; and that is installed by an accredited installer certified by the 
international ground source heat pump association. 
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History: Laws 2009, ch. 271, § 1. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 271 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2-18.25. Advanced energy income tax credit. 


A. The tax credit that may be,claimed pursuant to this section may be referred to as the "ad- 
vanced energy income tax credit". 

B,. A taxpayer who holds an interest in a qualified generating facility acetate in New Mexico 
and who files an individual New Mexico income tax return may claim an advanced energy income 
tax credit in an amount equal to six percent of the eligible generation plant costs of a qualified 
generating facility, subject to the limitations imposed in this section. The tax credit claimed shall 
be verified and approved by the department. 

C. An entity that holds an interest in a qualified generating facility may request a certificate 
of eligibility from the department of environment to enable the requester to apply for an advanced 
energy income tax credit. The department of environment: . 

(1), shall determine if the facility is a qualified generating facility; 

(2). shall require that the requester provide the department of environment with the in- 
formation necessary to assess whether the requester's facility meets the criteria to be a qualified 
generating facility; 

_, (8) shall issue a certificate to the requester stating that the facility 4 is or is not a qualified 
generating facility within one hundred eighty days after receiving all information necessary to 
make-a determination; 

. (4) .shall: 

(a) issue a schedule of fees in which no fee exceeds one hundred fifty thousand dollars 
($150,000); and 

(b) . deposit fees collected pursuant to this paragraph in the state air quality permit 
fund created pursuant to Section 74-2-15 NMSA 1978; and 

(5) shall report annually to the appropriate interim legislative committee information 
that will allow the legislative committee to analyze the effectiveness of the advanced energy tax 
credits, including the identity of qualified generating facilities, the energy production means used, 
the amount of emissions identified in this section reduced and removed by those qualified generat- 
ing facilities and whether any requests for certificates of eligibility could not be approved due to 
program limits. 

D. A taxpayer who holds an interest in a qualified generating facility may be allocated the 
right to claim the advanced energy income tax credit without regard to the taxpayer's relative 
interest in the qualified generating facility if: 

(1) the business entity making the allocation provides notice of the allocation and the tax- 
payer's interest in the qualified generating facility to the department on forms prescribed by the 
department; 

(2) allocations, to the. taxpayer and all other taxpayers allocated a right to claim the ad- 
vanced energy tax credit shall not exceed one hundred percent of the advanced energy tax credit 
allowed for the qualified generating facility; and 

(3). the taxpayer and all other taxpayers allocated a right to claim the advanced energy tax 
credits collectively own at least a five percent interest in the qualified generating facility. 

E. Toclaim the advanced energy income tax credit, a taxpayer shall submit with the taxpayer's 
New Mexico income tax return a certificate of eligibility from the department of environment stat- 
ing that the taxpayer may be eligible for advanced energy tax credits. The taxation and revenue 
department shall provide credit claims forms. A credit claim form shall accompany any return in 
which the taxpayer wishes to apply for an approved credit, and the claim shall specify the amount 
of credit intended to apply to each return. The taxation and revenue department shall determine 
the amount of advanced energy income tax credit for which the taxpayer may apply. 

F. Upon receipt of the notice of an allocation of the right to claim all or a portion of the ad- 
vanced energy income tax credit, the department shall verify the allocation due to the recipient. 
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G. A husband and wife who file separate returns for a taxable year‘in which they could have 
filed a joint return may each claim only one-half of the advanced energy income tax credit that 
would have been allowed on a joint return. 

H. The total amount of all advanced energy tax credits claimed shall not exceed the total 
amount determined by the department to be allowable pursuant to this section, the Corporate In- 
come and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] and Section 7-9G-2 NMSA 1978. 

I. Any balance of the advanced energy income tax credit that the taxpayer is approved to claim 
may be claimed by the taxpayer as an advanced energy combined reporting tax credit allowed pur- 
suant to Section 7-9G-2 NMSA 1978. If the advanced energy income tax credit exceeds the amount 
of the taxpayer's tax liabilities pursuant to the Income Tax Act and Section 7-9G-2 NMSA 1978 in 
the taxable year in which it is claimed, the balance of the unpaid credit may be carried forward for 
ten years and claimed as an advanced energy income tax credit or an advanced energy combined 
reporting tax credit. The advanced energy income tax credit is not refundable. 

J. A taxpayer claiming the advanced energy income tax credit pursuant to this section is in- 
eligible for credits pursuant to the Investment Credit Act [Chapter 7, Article 9A NMSA 1978] or 
any other credit that may be taken pursuant to the Income Tax Act or credits that may be taken 
against the gross receipts tax, compensating tax or withholding tax for the same expenditures. 

K. The aggregate amount of all advanced energy tax credits that may be claimed with respec 
to a qualified generating facility shall not exceed sixty million dollars ($60,000 uine ' 

L. As used in this section: 

(1) "advanced energy tax credit" means the-advanced energy income tax credit, the Ore 
vanced energy corporate income tax credit and the advanced energy combined reporting tax credit; 

(2) "coal-based electric generating facility" means a new or repowered generating facility 
and an associated coal gasification facility, if any, that uses coal to generate electricity and that 
meets the following specifications: 

(a) emits the lesser of: 1) what is achievable with the best available control tech- 
nology; or 2) thirty-five thousandths pound per million British thermal units of sulfur dioxide, 
twenty-five thousandths pound per million British thermal units of oxides of nitrogen and’ one 
hundredth pound per million British thermal units of total particulates in the flue gas; 

(b) removes the greater of: 1) what is achievable with the best available control tech 
nology; or 2) ninety percent of the mercury from the input fuel; 

(c) captures and sequesters or controls carbon dioxide emissions so that by the later 
of January 1, 2017 or eighteen months after the commercial operation date of the coal-based elec- 
tric generating facility, no more than one thousand one hundred pounds per Reha body “hour of 
carbon dioxide is emitted into the atmosphere; 

(d) all infrastructure required for sequestration is in place by the later of January 1, 
2017 or eighteen months after yi commercial: operation Bei of the coal-based electric generating 
facility; 

(e) includes methods and procedures to monitor the disposition of the carbon dioxide 
captured and sequestered from the coal-based electric generating facility; and 

(f) does not exceed a name-plate capacity of seven hundred net mégawatts; 

(3) "eligible generation plant costs" means expenditures for the development and construc- 
tion of a qualified generating facility, including permitting; site characterization and assessment; 
engineering; design; carbon dioxide capture, treatment, compression, transportation and seques- 
tration; site and equipment acquisition; and fuel supply bait signe used directly and exclusively 
ina quatinedt generating facility; 

(4) “entity” means an individual, estate, trust, receiver, cooperative association, club, cor- 
poration, company, firm, partnership, limited liability company, limited liability partnership, joint 
venture, syndicate or other association or a gas, water or electric utility owned or ee yet a 
county or municipality; 

(5) "geothermal electric generating facility" means a facility with a name-plate capacity of 
one megawatt or more that uses geothermal energy to generate electricity, including a facility that 
captures and provides geothermal energy to a syne Gest electric Aires facility using other 
fuels in part; 
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(6) "interest in a qualified generating facility" means title toa qualified generating 
facility; a leasehold interest in a qualified generating facility; an ownership interest in a busi- 
ness or entity that is taxed for federal income tax purposes as a partnership that holds title 
to or’a leasehold interest in a qualified generating facility; or an ownership interest, through 
one or more intermediate entities that are each taxed for federal income tax purposes as a 
partnership; in a business that holds title to or a leasehold interest in a qualified generating 
facility; 

(7) “name-plate capacity" means the maximum rated output of the facility measured as 
alternating current or the equivalent direct current measurement; 

(8) "qualified siemadpntt facility" means a facility that begins construction not later than 
December 31, 2015 and is: 

(a) a solar thermal electric ob anette facility that begins construction on or after 
July 1, 2007 and that may include an associated renewable energy storage facility; 

(b) asolar photovoltaic electric generating facility that begins construction on or after 
July 1, 2009 and that may include an associated renewable energy storage facility; 

(c) a geothermal electric generating facility that Seer construction on or after 
July 1, 2009; 

-(d) a si teint energy project if that facility begins construction on or after July ve 
2007; or 

(e) anew or repowered coal- based electric soneratind facility and an sociated coal 
gasification facility; 

(9) "recycled energy" means energy produced by a generation unit witha name-plate ca- 
pacity of not-more than fifteen megawatts that converts the otherwise lost energy from the ex- 
haust stacks or pipes to electricity without combustion of additional fossil fuel; 

(10) "sequester" means to store, or chemically convert, carbon dioxide in a manner that 
prevents its release into the atmosphere and may include the use of geologic formations and en- 
hanced oil, coalbed methane or natural gas recovery techniques; 

(11) "solar photovoltaic electric generating facility" means an electric generating facility 
with a name-plate capacity of one megawatt or more that uses solar photovoltaic energy to gener- 
ate Sleetricity; and 

(12) "solar thermal generating facility" means an electric generating facility with a name- 
plate capacity of one megawatt or more that uses solar thermal energy to generate electricity, 
including a facility that captures and provides solar energy to a preexisting electric generating 
facility using other fuels in part. 


History: Laws 2009, ch. 279, § 1. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. —. Laws 2009, ch. 279 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2-18.26. Agricultural biomass income tax credit. 


A. A taxpayer who owns a dairy or feedlot and who files an individual New Mexico income tax 
return for a taxable year beginning on or after January 1, 2011 and ending prior to January 1, 
2030, may apply for, and the department may allow, a tax credit equal to five dollars ($5.00) per 
wet ton of agricultural biomass transported from the taxpayer's dairy or feedlot to a facility that 
uses agricultural biomass to generate electricity or make biocrude or other liquid or gaseous fuel 
for commercial use. The tax credit created in this section may be referred to as the "agricultural 
biomass income tax credit”. 

B. Ifthe requirements of this section have been complied with, the department shall issue to 
the taxpayer a document granting an agricultural biomass income tax credit. The document shall 
be numbered for identification and declare its date of issuance and the amount of the tax credit 
allowed pursuant to this section. The document may be submitted by the taxpayer with that tax- 
payer's income tax return or may be sold, exchanged or otherwise transferred to another taxpayer. 
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The parties to such a transaction shall notify the department of the sale, exchange or bratiafen 
within ten days of the sale, exchange or transfer. 

C. Any portion of the agricultural biomass income tax credit that remains infeed ina Pott 
year may be carried forward. for a maximum of four consecutive taxable years ren the tax- 
able year in which the credit originates until fully expended. 

D. A taxpayer who otherwise qualifies and claims an agricultural hinchesds income dos credit 
with respect to a dairy or feedlot owned by a partnership or other business association of which 
the taxpayer is a member may claim the credit only in proportion to that taxpayer's interest in the 
partnership or business association, The total agricultural biomass income tax credits claimed in 
the aggregate with respect to the same dairy or feedlot by all members of the partnership or busi- 
ness association shall not exceed the amount of the credit that could have been claimed by a single 
owner of the dairy or feedlot. 

E. Married individuals who file separate returns for a iacails year in which they could have 
filed a joint return may each claim only ongrialt of the credit that would have been allowed ona 
joint return. 

F. The energy, minerals and banana resources department shall adopt rules astablielnas pro- 
cedures to provide certification of transportation of agricultural biomass to a qualified facility that 
uses agricultural biomass to generate electricity or make biocrude or. other liquid or gaseous fuel 
for commercial use for purposes of obtaining an agricultural biomass income tax credit. The rules 
may be modified as determined necessary by the energy, minerals and natural resources depart- 
ment to determine accurate recording of the quantity of agciculiural biomass transported and 
used for the purpose allowable in this section, 

G. Ataxpayer who claims an agricultural biomass income tax credit shall not also claim an ag- 
ricultural biomass corporate income tax credit for transportation of the same agricultural biomass 
on which the claim for that agricultural biomass income tax credit is based. 

H. The department shall limit the annual combined total of all agricultural biomass income 
tax credits and all agricultural biomass corporate income tax credits allowed to a maximum of five 
million dollars ($5,000,000). Applications for the credit shall be considered in the order received 
by the department, 

I. A taxpayer allowed a tax credit pursuant to this section shall report the anes of the credit 
to the department in a manner required by the department. 

J... The department shall compile an annual report.on the agricultural ising income tax credit 
that shall include the number, of taxpayers approved by the department to receive the credit, the 
aggregate amount of credits approved and any other information necessary to evaluate the credit, 
The department shall present the report to the revenue stabilization and tax policy committee and 
the legislative finance committee with an analysis of the cost of the tax erect. 

K. As used in this section: 

(1) "agricultural biomass" means wet manure meeting specifications established By’ the 
energy, minerals and natural resources department from either a dairy or feedlot commercial op- 
eration; 

(2) "“biocrude" means a nonfossil form of energy y that can be resicantetan and hafinadt using 
existing petroleum refining facilities and that is made from biologically derived feedstocks and 
other agricultural biomass; 

(3) "feedlot" means an operation that fattens livestock for market; and 

(4) ‘"dairy" means a facility that raises livestock for milk production. 


History: Laws 2010, ch. 84, § 1; 2020, ch. 20, § 1. revenue department, and required the taxation ‘and rev- 


Applicability. — Laws 2010, ch. 84, § 3 provided that enue department to compile an annual report on the agri- 
the provisions of Laws 2010, ch. 84, § 1 apply to. taxable cultural biomass income tax credit and present the report 
years beginning on or after January 192011. and ending to the revenue stabilization and tax policy committee and 
prior to January 1, 2020. the legislative finance committee; in Subsection A, after 

The 2020 amendment, effective May 20,..2020, ex- "prior to January 1", deleted "2020" and added."2030"; and 
tended the agricultural biomass income tax credit until added new Subsections I and J.and redesignated the sue- 


the year 2030, required taxpayers claiming the credit ceeding subsection accordingly. 
to report the amount of the credit to the taxation and 
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7-2- 18. 27. Credit; physician helt etD pl in cancer treatment clinical 
trials. 


A. | A:taxpayer who files an cedieidck Nev, Mexico aes tax teburst who is not.a dependent 
of another taxpayer, who is an oncologist who is a physician licensed pursuant to the Medical 
Practice Act [Chapter 61, Article 6 NMSA 1978] and whose practice is located in rural New Mexico 
may claim, and the department may allow, a tax credit of one thousand dollars ($1,000) for each 
patient participating in a cancer clinical. trial under the taxpayer's supervision for a maximum 
credit allowed for all cancer clinical trials conducted by that taxpayer during the'taxable year of 
four thousand dollars ($4,000). The tax credit provided in this section may be referred to as the 
"cancer clinical trial tax credit". 

B. The purpose of the cancer clinical trial tax credit is to encourage physicians in New Mexico 
to participate as clinical trial investigators by performing cancer clinical trials of new cancer treat- 
ments in New Mexico and making cancer rey: trials more readily available to cancer patients 
in the state. 

C. The cancer clinical trial tax credit may’only be iuionad for the taxable year in which the 
physician participates as an investigator in a.clinical trial. 

D. A partnership or business association in which one or more members qualifies for a cancer 
clinical trial tax credit may claim only one cancer clinical trial tax credit. The total cancer clinical 
trial tax credit allowed by the department for all the members of a partnership or business asso- 
ciation shall not exceed the amount of cancer clinical trial tax credit that could have been claimed 
by one physician conducting, supervising or Bere tee! in the c cancer clinical trial for which the 
credit is allowed. 

-E. A husband and wife who file separate cstirka for ‘a sakatie year in which they could ha 
filed a joint return may each claim only one-half of the cancer clinical trial tax credit that would 
have been allowed on a joint return. 

F. The department shall compile an annual PeGOr that includes ame number of taxpayers 
approved by the department to receive a cancer clinical ‘trial tax credit in the taxable year, the 
amount of cancer clinical trial tax credits allowed in the taxable year, the number of patients who 
participated in the taxable year in ‘cancer clinical trials and the locations of the cancer clinical tri- 
als for which cancer clinical trial tax credits were claimed. 

G. As used in this section: 

(1) "cancer clinical trial" means a clinical trial: . 

(a) conducted for the purposes of the prevention of or the treveition of reoccurrence 
of cancer or the early detection or treatment of cancer for which no equally or more effective stan- 
dard:cancer treatment exists; 

(b) that is not designed extcliealvall? to test toxicity or disease sy ny dete and has 
a did doutic intent; 

(c) provided inthis state as part of a scientific study ofa new therapy or intervention 
and is for the prevention, prevention of reoccurrence, early detection, treatment or palliation of 
cancer in humans and in which the scientific study includes all of the following: 1) specific goals; 
2) a rationale and background for the study; 3) criteria for patient’ selection; 4) specific direction 
for administering the therapy or intervention and for monitoring patients; 5) a definition of quan- 
titative measures for determining treatment response; 6) methods for documenting and treating 
adverse reactions; and 7) a reasonable expectation that the b Sha gi will be at least as efficacious 
as standard cancer treatment; 

“(d)> that is being conducted with approval of at leat one of the following: 1) one of the 
federal national institutes of health; 2) a federal national institutes of health cooperative group or 
center; 3) the United States department of defense; 4) the federal food and drug administration in 
the form of an investigational new drug application; 5) the United States department of veterans 
affairs; or 6) a qualified research entity that meets the criteria established hn Si the federal national 
institutes of health for grant eligibility; 

'(e) that is considered part of a cancer clinical trial; ; 

(f) that has been reviewed and approved by an ihetitatibnal review board that has an 
active federal-wide assurance of protection for human subjects; and 
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(g) in which the personnel conducting the clinical trial are working within their scope 
of practice, experience and training and are capable of providing the clinical trial because of their 
experience, training and volume of patients treated to maintain their expertise; and 

(2). "rural New Mexico" means a class B county in which’no municipality has a population 
of sixty thousand or more according to the most recent federal decennial census and includes the 
municipalities within that county. 


History: Laws 2011, ch. 89, § 1. Applicability. — Laws 2011, ch. 89, § 2 provided that 


Effective dates,.— Laws 2011, ch. 89, § 3 made Lave the provisions of this act apply to taxable years beginning 
2011, ch. § 1 effective January 1, 2012. on or after January 1, 2012, but before January 1, 2015. 


7-2-18.28. Veteran employment tax credit. 


A. A taxpayer who is not a dependent of another individual and who employs a qualified mili- 
tary veteran in New Mexico is eligible for a credit against the taxpayer's tax liability imposed, pur- 
suant to the Income Tax Act in an amount up to one thousand dollars ($1,000) of the gross wages 
paid to each qualified military veteran by the taxpayer during the taxable year for which the 
return is filed. A taxpayer who employs.a qualified military veteran for less than the full taxable 
year is eligible for a credit amount equal.to one thousand dollars ($1,000) multiplied by the frac- 
tion of a full year for which the qualified military veteran was employed. The tax credit; provides 
by this section may be referred to as the "veteran employment tax credit", 

B. The purpose of the veteran employment tax credit is to encourage the full-time peep ys of 
qualified military veterans within two years of discharge from the armed forces of the United States. 

C. A taxpayer may claim the veteran employment tax credit provided in this section for each 
taxable year in which the taxpayer employs one or more qualified military veterans; provided that 
the taxpayer may not claim the veteran employment tax credit. for any individual qualified mili- 
tary veteran for more than one calendar year from the date of hire. 

D.. That portion of a veteran employment tax credit approved by the department that exceeds 
a taxpayer's income tax liability in the taxable year in which the veteran employment tax credit 
is claimed shall not be refunded to the taxpayer but may be carried forward for up to three years, 
The veteran employment tax credit shall not be transferred to another taxpayer. 

E. Ahusband and wife filing separate returns for a taxable year for which they could haye filed 
a joint return may éach claim only one-half of the veteran employment tax credit that would have 
been claimed on a joint return. 

F, Ataxpayer may be allocated the right to claim a veteran employment tax coat in proportion 
to its ownership interest if the taxpayer owns an interest in a business entity that is taxed for fed- 
eral income tax purposes as a partnership and that business entity has met all of the requirements 
to be eligible for the credit. The total credit claimed by all members of the partnership or. limited 
liability company shall not exceed the allowable credit pursuant to Subsection A of this section. 

G, The taxpayer shall submit to the department with respect to each employee for whom the vet- 
eran. employment tax credit is claimed information required by the department with respect to the 
veteran's employment by the taxpayer during the taxable year for which the veteran employment 
tax credit is claimed, including information establishing that the employee is a qualified military 
veteran that can be used to determine that the employee was not also employed in the same taxable 
year by another taxpayer claiming a veteran employment tax credit for that employee pursuant to 
this section or the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978]. 

H. The department shall adopt rules establishing procedures to certify qualified military vet- 
erans for purposes of obtaining a veteran employment tax credit. The rules shall ensure that not 
more than one veteran employment tax credit per qualified military veteran shall be allowed in a 
taxable year and that the credits allowed per qualified military veteran are limited to a maximum 
of one year's employment. 

I. As used in this section, "qualified military veteran" means an individual who is hired waitin 
two years of receipt of an honorable discharge from.a branch of the United States military, who works 
at least forty hours per week during the taxable year for which the veteran employment tax credit is 
claimed and who was not previously employed by the taxpayer prior to the individual's deployment. 
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History: Laws 2012, ch. 55, § 1. Applicability. — Laws 2012, ch, 55, § 3 provided that 
Effective dates. — Laws 2012, ch. 55 contained no ef- the provisions of Laws 2012, ch. 55, § 1 applies to taxable 
fective date provision, but, pursuant to N.M. Const., art. years beginning on or after January 1, 2012 and ending on 


IV, § 23, was effective May 16, 2012, 90 days after the ad- or before January 1, 2017. 
journment of the legislature. 


7-2-18.29. 2015 sustainable building tax credit. 


A. The tax credit provided by this section may be referred to as the "2015 sustainable build- 
ing tax credit". The 2015 sustainable building tax credit shall be available for the construction in 
New Mexico of a sustainable building, the renovation of an existing building in New Mexico into a 
sustainable building or the permanent installation of manufactured housing, regardless of where 
the housing is manufactured, that is a sustainable building; provided that the construction, reno- 
vation or installation project is completed prior to April 1, 2023. The tax credit provided in this 
section may not be claimed with respect to the same sustainable building for which the 2015 sus- 
tainable building tax credit provided in the Corporate Income and Franchise Tax Act [Chapter 7, 
Article 2A NMSA 1978] or the 2021 sustainable building tax credit pursuant to the Income Tax 
Act or the Corporate Income and Franchise Tax Act has been claimed. 

B. The purpose of the 2015 sustainable building tax credit is to encourage the construction of 
sustainable buildings and the renovation of existing buildings into sustainable buildings. 

C. A taxpayer who files an income tax return is eligible to be granted a 2015 sustainable build- 
ing tax credit by the department if the taxpayer submits a document issued pursuant to Subsec- 
tion K of this section with the taxpayer's income tax return. 

D. For taxable years ending on or before December 31, 2024, the 2015 sustainable building 
tax credit may be claimed with respect to a sustainable commercial building. The credit shall be 
calculated based on the certification level the building has achieved in the LEED green building 
rating system and the amount of qualified occupied square footage in the building, as indicated on 
the following chart: 


LEED Rating Level. ; Qualified Tax Credit 
Occupied per Square 
amon A se tax credit lon@WeoS Gry burl SquareHootageitie Arist 20 ual WaT 
LEED-NC Silver First 10,000 $3.50 
Next 40,000 $1.75 
Over 50,000 
. up to 500,000 $ .70 
LEED-NC Gold tive: First 10,000 $4.75 
Next 40,000 | $2.00 
Over 50,000 
, up to 500,000 $1.00 
LEED-NC Platinum | First 10,000 — $6.25 
Next 40,000 ©: $3.25 
Over 50,000 | 
up to 500,000 $2.00 
LEED-EB or CS Silver | First 10,000 $2.50 
Next 40,000 $1.25 
Over 50,000 
; up to 500,000 $ .50 
LEED-EB or CS Gold First 10,000 $3.35 
o | i Next 40,000 $1.40 
Over 50,000 . . 
up to 500,000 $ .70 
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LEED-EB or CS Platinum _. First 10,000 $4.40 
Next 40,000 | $2.30 
Over 50,000 
up to 500,000 $1.40 
LEED-CI Silver First 10,000 . $1.40 
Next 40,000 © a $ .70 
Over 50,000 pi 
up to 500,000 | $ .80 
LEED-CI Gold | | First'10,000 u | $1.90 
Next 40,000 | | $ .80 
Over 50,000 Sa 
up to 500,000 | $ .40 
LEED-CI Platinum 0 First 10,000 | $2.50 
Next, 40,000 | | $1.30 
Over 50,000 +¥ 
up to 500,000 - $80. 


EK. For taxable years ending on or befire December 31, 2024, the 2015 sustainable building tax 
credit may be claimed with respect to a sustainable residential building. The credit shall be calcu- 
lated based on the amount of qualified occupied square footage, as indicated on the following chart: 


Rating System/Level Qualified Tax Credit, 
Occupied ' per Square 
Square Footage Foot 
LEED-H Silver or Build ~~ Up to 2,000 ) $3.00 
Green NM Silver . 
LEED-H Gold or Build Up to 2,000 Ye $4.50) 
Green NM Gold 
LEED-H Platinum or Build | Up to 2,000 $6.50 
Green NM Emerald. Lic Ly 
Manufactured Housing | Up to 2,000 $3.00. 


F, A person that is a building owner may apie for a certificate of eligibility for the 2015 sus- 
tainable building tax credit from the energy, minerals and natural resources department after the 
construction, installation or renovation of the sustainable building is complete. Applications shall 
be considered in the order received. If the energy, minerals and natural resources department de- 
termines that the building owner meets the requirements of this subsection and that the building 
with respect to which the tax credit application is made meets the requirements of this section as 
a sustainable residential building or a sustainable commercial building, the energy, minerals and 
natural resources department may issué ‘a certificate of eligibility to the building owner, subject 
to the limitations in Subsection G of this section; The certificate shall include the rating system 
certification level awarded to the building, the amount of qualified occupied square footage in the 
building and a calculation of the maximum amount of 2015 sustainable building tax credit for 
which the building owner would be eligible. The energy, minerals and natural resources depart- 
ment may issue rules governing the procedure for administering the provisions of this subsection. 
If the certification level for the sustainable residential building is awarded on or after January ie 
2017 but prior to April 1, 2023, the energy, minerals and natural resources department may issue 
a certificate of eligibility to a building owner whois: 

(1) the owner of the sustainable residential building at the time the certification ce! for 
the building is awarded; or 

(2) the subsequent purchaser of a sustainable residential building with respect to Bosra 
no tax credit has been previously claimed. 
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G. Except as provided in Subsection H of this section, the energy, minerals and natural re- 
sources’ department may issue a certificate of eligibility only if the total amount of 2015 sustain- 
able building tax credits represented by certificates of eligibility issued by the energy, minerals 
and natural resources department pursuant to this section and pursuant to the Corporate Income 
and Franchise Tax Act shall not exceed in any calendar year an aggregate amount of: 

(1) one million two hundred fifty thousand dollars ($1,250,000) with respect to sustainable 
commercial buildings; 

(2). three million three hundred amvehiinindo thotidind dollars ($3, 375,000) with respect to 
sustainable residential buildings that are-not manufactured housing; and 

(8). three hundred seventy-five thousand dollars ($375,000) with respect to sustainable 
residential buildings that are manufactured housing. 

H. For any taxable year that the energy, minerals and natural resources department aster 
mines that applications for sustainable building tax credits for any type of sustainable building 
pursuant to Paragraph (1), (2) or (3) of Subsection G of this section are less than the aggregate 
limit for that type of sustainable building for that taxable year, the energy, minerals and natural 
resources department shall allow the difference between the aggregate limit and the applications 
to be added to the aggregate limit of another type of sustainable building for which applications 
exceeded the aggregate limit for that taxable year. Any excess not used in a taxable year shall not 
be carried forward to subsequent taxable years. 

I. Installation of a solar thermal system or a photovoltaic system eligible for the solar market 
development tax credit pursuant to Section 7-2-18.14 NMSA 1978 may not be used as a compo- 
nent of qualification for the rating system certification level used'in determining eligibility for the 
2015 sustainable building tax credit, unless a solar market development tax credit pursuant to 
Section 7-2-18.14 NMSA 1978 has not been claimed with respect to that system and the building 
owner and the taxpayer claiming the 2015 sustainable building tax credit certify that such a tax 
credit will not be claimed with respect to that system. 

J. To be eligible for the 2015 sustainable building tax credit, the building owner shall provide 
to the taxation and revenue department a certificate of eligibility issued by the energy, minerals 
and natural resources department pursuant to the requirements of Subsection F of this section 
and any other information the taxation and revenue department may require to determine the 
amount of the tax credit for which the building owner is eligible. 

K. Ifthe requirements of this section have been complied with, the department shall issue to 
the building owner a document granting a 2015 sustainable building tax ‘credit. The document 
shall be numbered for identification and declare its date of issuance and the amount of the tax 
credit allowed pursuant to this section: The document may be submitted by the building owner 
with that taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise 
transferred to another taxpayer. The parties to such a transaction shall notify the department of 
the sale, exchange or transfer within ten days of the sale, exchange or transfer. 

L. Ifthe approved amount of a 2015 sustainable building tax credit for a taxpayer in a taxable 
year represented by a document issued pursuant to Subsection K of this section is: 

(1) less than one hundred thousand dollars ($100,000), a maximum of twenty-five thou- 
sand dollars ($25,000) shall be applied against the taxpayer's income tax liability for the taxable 
year for which the credit is approved and the next three subsequent taxable years as needed de- 
pending on the amount of credit; or 

(2) one hundred thousand dollars ($100,000) or more, increments of twenty-five percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent eras 1 years, shall be applet against the taxpayer's 
income tax liability. 

M. Ifthe sum of all 2015 sustainable building tax credits that can be applied to a taxable year 
for a taxpayer, calculated according to Paragraph (1) or (2) of Subsection L of this section, exceeds 
the taxpayer's income tax liability for that taxable year, the excess may be carried forward for a 
period of up to seven years. 

N. A taxpayer who otherwise qualifies and claims a 2015 sustainable building tax credit with 
respect to a sustainable building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the 
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partnership or association. The total credit claimed in the aggregate by all members of the part- 
nership or association with respect'to the sustainable building shall not exceed the amount of the 
credit that could have been claimed by a sole owner of the property. 

O. Married individuals who file separate returns for a taxable year in which they eaistal have 
filed a joint return may each claim only one-half of the 2015 sustainable praliind tax credit that 
would have been allowed on ajointreturn. —_ 

P. The department shall compile an annual report on the 2015 sustainable building tax credit 
created pursuant to this section that shall include the number of taxpayers approved by the de- 
partment to receive the tax credit, the aggregate,amount of tax credits approved-and any other 
information necessary to evaluate the effectiveness of the tax credit. Beginning in 2019 and every 
three years thereafter that the credit is in effect, the department shall compile and present the an- 
nual reports to the revenue stabilization and tax policy committee and the legislative finance com- 
mittee with an analysis of the effectiveness and cost of the tax credit and whether the tax credit is 
performing the purpose for which it was created. : ) 

Q. For the purposes of this section: 

(1) "build green New Mexico rating system" means the certification standards Bdontad og 
build green New Mexico in November 2014, which include water conservation standards; 

(2) "LEED-CI" means the LEED rating system for commercial interiors; 

(3) "LEED-CS" means the LEED rating system for the core and shell of buildings; 

(4) "LEED-EB" means the LEED rating system for.existing buildings; 

(5) "LEED gold" means the rating in compliance with, or exceeding, the second: highest 
rating awarded by the LEED certification process; 

(6) "LEED" means the most current leadership in energy and environmental AVE green 
building rating system guidelines developed and adopted by the United States green lela 
council; . 

(7) "“LEED-H" means the LEED ratte sentaia for homes; 

(8) "LEED-NC" means the LEED rating system for new paitiines and major seanwetions: 

(9) “LEED platinum" means the rating in compliance with, or exceeding, the highest rat- 
ing awarded by the LEED certification process; 

(10). "LEED silver" means the rating in.compliance with, or exceeding): the third-highest 
rating awarded by the LEED certification process; 

(11) "manufactured housing" means a multisectioned home that is: 

(a) amanufactured home or modular home; 

(b) . a single-family dwelling with a heated area of at least rend ieee feet ee range 
four feet and a total area of at least eight,hundred sixty-four square feet; 

(c) constructed in a factory to the standards of the United States department of hous- 
ing and urban development, the National Manufactured Housing Construction and Safety Stan- 
dards Act of 1974 and the Housing and Urban Development Zone Code 2 or New Mexico construc- 
tion. codes up to the date of the unit's construction; and 

(d) installed consistent with the Manufactured Housing.Act [Chapter 60, Arte 14 
NMSA.1978] and rules adopted pursuant to that act relating to permanent foundabians: (| 

(12). "qualified occupied square footage" means the occupied spaces of the building as de- 
termined by: 

(a) the United States green building council for those buildings obtaining LEED cer- 
tification; 100d 

_. (b). the administrators of the build green New Mexico rating system for those homes 
obtaining build green New Mexico certification; and . 

(c) the United States environmental protection agency for ENERGY STAR-certified 
manufactured homes; 

(13) "person" does not include state, local ARI Re public schoo district or saa agen- 
cies; 

(14) "sustainable building" means either a sustainable paces building or a sustain- 
able residential building; 

(15) "sustainable commercial building" means a multifamily dwelling unit, as registered 
and certified under the LEED-H or build green New Mexico rating system, that is certified by the 
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United States green building council:as LEED-H silver or higher or by build green New Mexico as 
silver or higher and has achieved a home energy rating system index of sixty or lower as developed 
by the residential energy services network or a building that has been registered and certified un- 
der the LEED-NC, LEED-EB, LEED-CS or LEED-CI rating system and that: 

(a) ‘is certified by the United States green building council at LEED silver or higher; 

(b) . achieves any prerequisite for and at least one point related to commissioning un- 
der LEED "energy and atmosphere", if included in the applicable rating system; and 

(c) has reduced energy consumption beginning January 1, 2012, by sixty percent 
based on the national average for that building type as published by the United States department 
of energy as substantiated by the United States environmental protection agency target finder en- 
ergy performance results form, dated no sooner than the schematic design phase of development; 

(16) "sustainable residential building" means: 

(a) a building used as a single-family residence as registéned ud certified under the 
build green New Mexico or LEED-H. rating system that: 1) is certified by the United States green 
building council as LEED-H silver or higher or by build green New Mexico.as silver or higher; 2) 
has achieved a home energy rating system index of sixty or lower as developed by the residential 
energy services network; 3) has indoor plumbing fixtures and water-using appliances that, on 
average, have flow rates equal to or lower than the flow rates required for certification by Wa- 
terSense; 4) if landscape area is available at the front: of the property, has at least. one water line 
outside the building below.the frost line that may be connected to a drip irrigation system; and 5) 
if landscape area is available at the rear of the property, has at least one water line outside the 
building below the frost line that may be connected to.a drip irrigation system; or: 

(b). manufactured housing that is ENERGY STAR-qualified by the United States en- 
vironmental protection agency; 

(17) :"tribal" means, of, belonging to or created by a federally rerngnized Indian nation, 
tribe or pueblo; and 

(18) "WaterSense" means a program created by the faderdl environmental protection 
agency that certifies water-using-products that meet the environmental protection agency's crite- 
ria for efficiency and performance... 


History: Laws 2015, ch. 130, § 1;.2021, ch. 84, § 1. 

Cross references. — For the federal National Manu- 
factured Housing Construction and tol Standards Act 
of 1974, see 42 U.S.C. § 5403. 

The 2021 amendment, effective June 18, 2021, 
changed the name of the "new sustainable building tax 
credit" to the "2015 sustainable building tax credit", ac- 
celerated the termination of the’ 2015 sustainable build- 
ing tax credit, provided the credit for projects completed 
prior to April 1, 2023, and provided that claims for credit 


"new" with "2015" preceding "sustainable building tax 
credit" throughout; after "December 31", changed "2026" 
to "2024" throughout; in Subsection A, after "that is a sus- 
tainable building", added "provided ’that the construction, 
renovation or installation project is completed prior to 
April 1, 2023", and after "Corporate Income and Franchise 
Tax Act", added "or the 2021 sustainable building tax 
credit. pursuant to the Income Tax Act or the Corporate 
Income and Franchise Tax Act"; and in Subsection F, after 
"January 1, 2017", added "but prior to April 1, 2023". 


may be made by the end of tax year 2024; substituted 


7-2-18.30. Foster youth employment income tax credit. 


A. A taxpayer who is not a dependent of another individual and who employs a qualified foster 
youth in New Mexico is eligible for a credit against the taxpayer's tax liability imposed pursuant 
to the Income Tax Act in an amount up to one thousand dollars ($1,000) of the gross wages paid to 
each qualified foster youth by the taxpayer during the taxable year for which the return is filed. 
A taxpayer who employs a qualified foster youth for less than the full taxable year is eligible for 
a credit amount equal to one thousand dollars ($1,000) multiplied by the fraction of a full year 
for which the qualified foster youth was employed, The tax credit provided by this section may be 
referred to as the "foster youth employment income tax credit". 

B.. The purpose of the foster youth employment income tax credit is to encourage the employ- 
ment of individuals who as youth were adjudicated as abused or neglected or who were in the legal 
custody of the children, youth and families department under the. Children's Code [Chapter 32A 
NMSA 1978] or in the legal custody of a New Mexico Indian nation, tribe or pueblo or the United 
States department of the interior bureau of Indian affairs division of human services, 
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C. A taxpayer may claim the foster youth employment income tax credit provided in this sec- 
tion for each taxable year in which the taxpayer employs one or more qualified foster youths; 
provided that the taxpayer may not claim the foster youth employment income tax credit for any 
individual qualified foster youth for more than one calendar year from the date of hire. 

D. That portion of a foster youth employment income tax credit approved by the department 
that exceeds a taxpayer's income tax liability in the taxable year in which the foster youth employ- 
ment income tax credit is claimed shall not be refunded to the taxpayer but may be carried for- 
ward for up to three years. The foster youth employment income tax credit shall not be transferred 
to another taxpayer. 

E. Married individuals filing separate returns for a taxable year for which they could: hate 
filed a joint return may each claim only one-half of the foster youth employment i income tax credit 
that would have been claimed on a joint return. 

F. A taxpayer may be allocated the right to claim a foster youth employment income tax eéredit 
in proportion to the taxpayer's ownership interest if the taxpayer owns an interest in a business 
entity that is taxed for federal income tax purposes as a partnership or limited liability company 
and that business entity has met all of the requirements to be eligible for the credit. The total 
credit claimed by all members of the partnership or limited liability company shall not exceed the 
allowable credit pursuant to Subsection A of this section. 

G. The taxpayer shall submit to the department with respect to each employee for tend the 
foster youth employment income tax credit is claimed information required by the department 
with respect to the qualified foster youth's employment by the taxpayer during the taxable year 
for which the foster youth employment income tax credit is claimed, including information es- 
tablishing that the employee is a qualified foster youth that can be used to determine that the 
employee was not also employed in the same taxable year by another taxpayer claiming a foster 
youth employment income or corporate income tax credit for that employee pursuant to this sec- 
tion or the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A N eae" 1978]. 

H. The department shall: 

' (1) adopt rules establishing procedures to certify. that an employee is a *enalified foster 
seth for purposes of obtaining a foster youth employment income tax credit. The rules shall en- 
sure that not more than one foster youth employment income tax credit per qualified foster youth 
shall be allowed in a taxable year and that the credits allowed per qualified foster youth are lim- 
ited to a maximum of one year's employment; and 7 

(2). collaborate with the children, youth and families department, the New Mexico Indian 
nations, tribes and pueblos and the United States department of the interior bureau of Indian af- 
fairs division of human services to establish the certification procedures. 

I. A taxpayer allowed a tax credit pursuant to this section shall report the amount of the credit 
to the department in a manner required by the department. 

J. The department shall compile an annual report on the foster youth employment income 
tax credit that shall include the number of taxpayers approved by the department to receive the 
credit, the aggregate amount of credits approved and any other information necessary to evalu- 
ate the effectiveness of the credit. The department shall present the annual report to the revenue 
stabilization and tax policy committee and the legislative finance committee with an analysis of 
the effectiveness and cost of the tax credit and whether the tax credit is performing the purpose 
for which it was created. 

K. As used in this section, "qualified foster youth" means an individual: 

(1) who: 

(a) is currently in the legal custody of the children, youth and families department 
pursuant to the Children's Code or in the legal custody of a AS Mexico Indian nation, tribe or 
pueblo or the United States department of the interior bureau of Indian affairs division a human 
services; or 

(b) within the seven years prior to the taxable year for which the tax credit is claimed, 
was aged fourteen years or older and was in the legal custody of the children, youth and families 
department pursuant to the Children's Code or in the legal custody of a New Mexico Indian na- 
tion, tribe or pueblo or the United States department of the interior bureau of Indian affairs divi- 
sion of human services; 
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(2) who works at least twenty hours per week during the taxable year for which the foster 
youth employment income tax credit is claimed; and 

(3) who was not previously employed by the taxpayer prior to the taxable year for which 
the foster youth employment income tax credits claimed. 


History: Laws 2018, ch. 36, § 1. Applicability. — Laws 2018, ch. 36, § 3 provided that 


Effective dates. — Laws 2018, ch. 36 contained no ef- the provisions of Laws 2018, ch. 36, §§ 1 and 2 apply to 
fective date provision, but, pursuant to N.M. Const., art. taxable years beginning on or after January 1, 2018. 


IV, § 23, was effective May 16, 2018, 90 days after the ad- 
journment of the legislature. 


7-2-18.31. New solar market development income tax credit. 


A. For taxable years prior to January 1, 2032, a taxpayer who is not a dependent of another 
individual and who, on or after March 1, 2020, purchases and installs a solar thermal system or 
a photovoltaic system in a residence, business or agricultural enterprise in New Mexico owned by 
that taxpayer, may apply for, and the department may allow, a credit against the taxpayer's tax 
liability imposed pursuant to the Income Tax Act in an amount provided in Subsection C of this 
section. The tax credit provided by this section may be referred to as the "new solar market devel- 
opment income tax credit". 

B. The purpose of the new solar market development income tax credit is to encourage the 
installation of solar thermal and photovoltaic systems in residences, businesses and agricultural 
enterprises. 

C. The department may allow a new solar market development income tax credit of ten per- 
cent of the purchase and installation costs of a solar thermal or photovoltaic system. 

D. The new solar market development income tax credit shall not exceed six thousand dollars 
($6,000) per taxpayer per taxable year. The department shall allow a tax credit only for solar ther- 
mal and photovoltaic systems certified pursuant to Subsection E of this section. 

EK. A taxpayer shall apply for certification of eligibility for the new solar market development 
income tax credit from the energy, minerals.and natural resources department on forms and in the 
manner prescribed by that department. The aggregate amount of credits that may be certified as 
eligible in any calendar year is twelve million dollars ($12,000,000). Completed applications shall 
be considered in the order received. Applications for certification received after this limitation 
has been met in a calendar year shall not be approved. The application shall include proof of pur- 
chase and installation of a solar thermal or photovoltaic system, that the system meets technical 
specifications and requirements relating to safety, code and standards compliance, solar collector 
orientation and sun exposure, minimum system sizes, system applications and lists of eligible 
components and any additional information that the energy, minerals and natural resources de- 
partment may require to determine eligibility for the credit. A dated certificate of eligibility shall 
be issued to the taxpayer providing the amount of the new solar market development income tax 
credit for which the taxpayer is eligible and the taxable year in which the credit may be claimed. 
A certificate’ of eligibility for a new solar market development income tax credit may be sold, ex- 
changed or otherwise transferred to another taxpayer for the full value of the credit. The parties 
to such a transaction shall notify the department of the sale, exchange or transfer within ten days 
of the sale, exchange or transfer. 

F. A taxpayer may claim a new solar market development income tax credit for the taxable 
year in which the taxpayer purchases and installs a solar thermal or photovoltaic system. To re- 
ceive a new solar market development income tax credit, a taxpayer shall apply to the department 
on forms and in the manner prescribed by the department within twelve months following the 
calendar year in which the system was installed. The application shall include a certification made 
pursuant to Subsection E of this section. 

G. That portion of a new solar market development income tax credit that exceeds a taxpayer's 
tax liability in the taxable year in which the credit is claimed shall be refunded to the taxpayer. 

H. Married individuals filing separate returns for a taxable year for which they could have 
filed a joint return may each claim only one-half of the new solar market development income tax 
credit that would have been claimed on a joint return. 
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I. A taxpayer may be allocated the right to claim a new solar market development income tax 
credit in proportion to the taxpayer's ownership interest if the taxpayer owns an interest in a busi- 
ness entity that is taxed for federal income tax purposes as a partnership or limited liability com- 
pany and that business entity has met all of the requirements to be eligible for the credit. The total 
credit claimed by all members of the partnership or limited liability company shall not exceed the 
allowable credit pursuant to this section. 

J. A taxpayer allowed a tax credit pursuant to this section shall report the amount of the credit 
to the taxation and revenue department in a manner required by that department. 

K. The taxation and revenue department shall compile an annual report on the new solar 
market development income tax credit that shall include the number of taxpayers approved by the 
department to receive the credit, the aggregate amount of credits approved and any other infor- 
mation necessary to evaluate the credit. The department shall present the report to the revenue 


stabilization and tax policy committee and the legislative finance committee with an analysis of 


the cost of the tax credit. 
L. As used in this section: 


(1). "photovoltaic system" means an energy system that collects or absorbs jusitight for 


conversion into electricity; and 


(2) "solar thermal system" means an energy system that collects or absorbs solar energy 
for conversion into heat for the purposes of space heating, space cooling or water heating. 


History: Laws 2020, ch. 13, § 1; 2022, ch. 47, § 8. 

The 2022 amendment, effective May 18, 2022, ex- 
tended the sunset on the new solar market development 
income tax credit, increased the aggregate amount of 
credits that may be certified as eligible in a calendar year, 
provided that the new solar market development income 
tax credit is transferable, and provided that the portion of 
a new solar market development income tax credit that 
exceeds a taxpayer's liability in the taxable year in which 
the credit is claimed shall be refunded to the taxpayer 
rather than carried over for five years; in Subsection A, af- 
ter "For taxable years prior to January 1", changed "2028" 
to "2032"; in Subsection HE, changed."eight million dollars 
($8,000,000)" to "twelve million dollars ($12,000,000)", 


market development income tax credit may be sold, ex- 
changed or otherwise transferred to another taxpayer for 
the full value of the credit. The parties to such a trans- 
action shall notify the department of the sale, exchange 
or transfer within ten day of the sale, exchange or trans- 
fer,"; and in Subsection G, after "taxable year in which the 
credit is claimed", deleted "may be carried forward for a 
maximum of five consecutive taxable years" and added 
"shall be refunded to the taxpayer". 

Applicability. — Laws 2022, ch. 47, § 16 provided 
that the provisions of Laws 2022, ch. 47, § 8 apply to the 
purchase and installation of a solar thermal system or a 
photovoltaic system in taxable years beginning on or after 
January 1, 2022. 


and added "A certificate of eligibility for a new solar 


7-2-18.32.°2021 sustainable building tax credit. 


A. The tax credit provided by this section may be referred to.as the "2021 sustainable building 
tax credit". For taxable years prior to January 1, 2028, a taxpayer who is a building owner and files 
an income tax return is eligible to be granted a 2021 sustainable building tax credit by the depart- 
ment if the requirements of this section are met. The 2021 sustainable building tax credit shall 
be available for the construction in New Mexico of a sustainable building, the. renovation of an 
existing building in New Mexico, the permanent installation of manufactured housing, regardless 
of where the housing is manufactured, that is a sustainable building or the installation of energy- 
conserving products to existing buildings in New Mexico, as provided in this section. The tax credit 
provided in this section may not be claimed with respect to the same sustainable building for 
which the 2021 sustainable building tax credit provided in the Corporate Income and Franchise 
Tax Act [Chapter 7, Article 2A NMSA 1978] or the 2015 sustainable building tax credit pursuant 
to the Income Tax Act or the Corporate Income and Franchise Tax Act has been claimed. 

B, The amount of a 2021 sustainable building tax credit shall be determined as follows: 

) (1) for the construction of a new sustainable commercial building that is broadband ready 
and electric vehicle ready and is completed on or after January 1, 2022, the amount of credit shall 
be calculated: _ 

(a) based on the certification level the building has achieved in the rating level | 
the amount of qualified occupied square footage in the building, as indicated on the following 
chart: 
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Rating Level Qualified Tax Credit 
ae Occupied per Square 
Square Footage Foot a 
LEED-NC Platinum First 10,000 $5.25 
Next 40,000 $2.25 
Over 50,000 
up to 200,000 $1.00 
LEED-EB or CS Platinum First 10,000 $3.40 
Next 40,000 . $1.30 
Over 50,000 rhs 
up to 200,000 $0.35 
LEED-CI Platinum First 10,000 $1.50 
Next 40,000 $0.40 
Over 50,000 
up to 200,000 $0.30 
LEED-NC Gold First 10,000 $3.00 
Next 40,000 - . $1.00 
Over 50,000 
up to 200,000 $0.25 
LEED-EB or -CS Gold First 10,000 $2.00 
. Next 40,000 $1.00 
Over 50,000 
up to 200,000 $0.25 
LEED-CI Gold First 10,000 $0.90 
Next 40,000 $0.40 
Over 50,000 “ni 
up to 200,000 $0.10; and 


(b) with additional amounts based on the additional criteria and the amount of quali- 
fied occupied square footage, as indicated in the following chart: 


Additional Criteria Qualified Tax Credit 
Occupied per Square 
Square Footage Foot 
Fully Electric Building First 50,000 $1.00 
Over 50,000 
up to 200,000 $0.50 
Zero Carbon, Energy, ) 
Waste or Water Certified First 50,000 $0.25 
| Over 50,000 
up to 200,000 $0.10; 


/(2) for the renovation of a commercial building that was built at least ten years prior to the 
date of the renovation, has twenty thousand square feet or more of space in which temperature is 
controlled and is broadband ready and electric vehicle ready, the amount of credit shall be calculated 
by multiplying two dollars twenty-five cents ($2.25) by the amount of qualified occupied square foot- 
age in the building, up to a maximum of one hundred fifty thousand dollars ($150,000) per reno- 
vation; provided that the renovation reduces total energy and power costs by fifty percent when 
compared to the most current energy standard for buildings except low-rise residential buildings, as 
developed by the American society of heating, refrigerating and air-conditioning engineers; 

(3) for the installation of the following energy-conserving products to an, existing com- 
mercial building with less than twenty thousand square feet of space in which temperature is 
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controlled that is broadband ready, the amount of credit shall be based on the cost of the product 
installed, which shall include installation costs, and if the building is affordable housing, per prod- 
uct installed: _ 


Product | Amount of Credit 
Affordable Non-Affordable 
Housing Housing 
Energy Star Air 
Source Heat Pump | $2,000 $1,000 
Energy Star Ground | 
Source Heat Pump $2,000 $1,000 
Energy Star ‘ uu 
Windows and Doors , 100% of product 50% of product 
cost up to cost up to 
$1,000 $500 
Insulation Improvements That 
Meet Rules of the 
Energy, Minerals and Natural 
Resources Department 100% of product 50% of product 
cost up to cost up to 
$2,000 $1,000 
Energy Star Heat Pump Water . . 
Heater $700 $350 
Electric Vehicle Ready 100% of product 50% of product 
cost up to cost up to 
$3,000 $1,500; 


(4) for the construction of a new sustainable residential building that is broadband ready 
and electric vehicle ready and is completed on or after January 1, 2022, the amount of credit shall 
be calculated: 

(a) based on the certification level the building has achieved in the rating level and 
the amount. of qualified occupied square footage in the building, as indicated on the following 
chart: 


Rating Level Qualified Tax Credit 
Occupied per Square 
Square Footage Foot 
LEED-H Platinum . Up to 2,000 ; 5 $5.50 
LEED-H Gold Up to 2,000 $3.80 
Build Green Emerald WY HOS oF Up to 2,000 $5.50 
Build Green Gold Up to 2,000 $3.80 
Manufactured Housing Up to 2,000 $2.00; and — 


(b) with additional amounts based on the additional criteria and the amount of quali- 
fied occupied square footage, as indicated in the following chart: 


Additional Criteria Qualified Tax Credit 
: 10 Occupied . per Square 
us 9 Square Footage Foot — 
Fully Electric Building = | Upto 2,000 $1.00 
Zero Carbon, Energy, re ) me . 07 ok 
Waste or Water Certified ) Up to 2,000 $0.25; and 


(5) for the installation of the following energy-conserving products to'an existing residen- 
tial building, the amount of credit shall be based on the cost of the product installed, which shall 
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include installation costs, and if the building is affordable housing or the taxpayer’ is a low-income 
taxpayer, per product installed: 


Product ’ Amount.of Credit 
. Affordable ~ Non-Affordable 
Housing and Housing and 
ii Low-Income Non-Low Income 

Energy Star Air . | eae 
Source Heat Pump ~ “ $2,000 $1,000 © 
Energy Star Ground 
Source Heat Pump 6 ee £2,000 $1,000 
Energy Star Be gardubathoph td | ren : 
Windows and Doors oe es x 100% of 50% of product 

: pik a oe product cost — cost up to — 

Yee up to $1,000 ~~ $500 
Insulation Improvements That fe ley . tare iis 
Meet Rules of the 
Energy, Minerals:and Natural. cvotort ) . tathegarys 
Resources Department? 4“ et conto 100% of product 50% of product 
e ech by HBO .cost.up to 4. po costup:to:: 
- $2,000 $1000 

fae Star Heat Pimp Water ' > ames eur apy 
Heater | | a ee ae $350 
Electric Vehicle Ready | “Rt $1,000 ~ $500. 


C, A person who i isa a iea owner may apply fou a certificate of eligibility for the 2021 sus- 
tainable building tax credit from the energy, minerals. and natural resources department after 
the construction, installation or renovation of the,sustainable building or installation of energy- 
conserving products in an existing, building is complete. Applications shall be considered in the or- 
der received. If the energy, minerals and.natural resources department determines that the build- 
ing owner meets the requirements of this subsection and that the building with respect, to which 
the application is made meets the requirements of this section for a 2021-sustainable building tax 
credit, the, energy, minerals and natural resources department may issue. a certificate of eligibil- 
ity to the building owner, subject to the limitations in Subsection D of this section..The certificate 
shall include the rating system certification level awarded to the building, the amount, of qualified 
occupied square footage in the building, a calculation of the maximum amount of 2021 sustain- 
able building tax credit for which the building owner would be eligible, the identification number, 
date of issuance and the first taxable year that the credit shall be claimed. The energy, minerals 
and natural resources department may issue rules governing the procedure for administering the 
provisions of this subsection..If the: certification level for the sustainable residential building is 
awarded on or after January 1, 2022, the energy, minerals and natural resources department may 
issue a certificate of eligibility to a building owner whois: «. | 

(1) the owner of the sustainable residential busines at the time the certification level for 
the building is awarded; or 

(2) the subsequent purchaser of a pares aE residential pulsing with respect, to which 
no tax credit has been previously claimed. , 

D.. Except as provided in Subsection E. of this. section, the energy, minerals and natural re- 
sources. department may issue a certificate of eligibility only if the total amount of 2021 sustain- 
able building tax credits represented by certificates of eligibility issued by the energy, minerals 
and natural resources department pursuant to this section.and pursuant to the Corporate Income 
and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] shall not exceed in any calendar year 
an aggregate amount of: 

(1); one million dollars ($1,000,000). with respect to the construction of new sustainable 
commercial buildings; 


545 


© 2022 State of New, Mexico. New Mexico Compilation Commission, All rights reserved. 


7-2-18.32 TAXATION 7-2-18.32 


(2) two million dollars ($2,000,000) with respect to the construction of new sustainable 
residential buildings that are not manufactured housing; 

(3) two hundred fifty thousand dollars ($250,000) with respect to ake scneteneuee of new 
sustainable residential buildings that are manufactured housing; 

(4) one million dollars ($1,000,000) with respect to the renovation of large commercial 
buildings; and 

(5) two million nine hundred thousand dollars ($2,900,000) with respect to the installation 
of energy-conserving products in existing commercial buildings pursuant to Paragraph (3) of Sub- 
section B of this section and existing residential buildings pursuant to Paragraph (5).of Subsection 
B of this section. 

E. For any taxable year that the energy, minerals and natural resources department deter- 
mines that applications for sustainable building tax credits for any type of sustainable building 
pursuant to Subsection D of this section are less than the aggregate limit for that type of sustain- 
able building for that taxable year, the energy, minerals and natural resources department shall 
allow the difference between the aggregate limit and the applications to be added to the aggregate 
limit of another type of sustainable building for which applications exceeded the aggregate limit 
for that taxable year. Any excess not used in a taxable year shall not’ be carried forward to subse- 
quent taxable years. 

F. Installation of a solar thermal system or a photovoltaic system eligible for the new solar 
market development tax credit pursuant to Section 7-2-18.31 NMSA 1978 shall not be used as a 
component of qualification for the rating system certification level used in determining eligibility 
for the 2021 sustainable building tax credit, unless a new solar market development tax credit 
pursuant to Section 7-2-18.31 NMSA 1978 has not been claimed with respect to that system and 
the building owner and the taxpayer claiming the 2021 sustainable building tax credit certify that 
such a tax.credit will not be claimed with respect to that system. 

G. To claim the 2021 sustainable building tax credit, the building owner shall provide to the 
taxation and revenue department a certificate of eligibility issued by the energy, ‘minerals and 
natural resources department pursuant to the requirements of Subsection € of this section and 
any other information the taxation and revenue department may require. 

H. Ifthe approved amount of a 2021 sustainable building tax credit for a taxpayer in a taxable 
year represented by a document issued pursuant to Subsection C of this section is: 

(1) less than one hundred thousand dollars ($100,000), a maximum of twenty-five thou- 
sand dollars ($25,000) shall be applied against the taxpayer's income tax liability for the taxable 
year for which the credit is approved ‘and the next three subsequent taxable years as needed de- 
pending on the amount of credit; or 

(2) one hundred.thousand dollars*($100,000) or more, increments of twenty-five percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent taxable years, shall be applied Tae the taxpayer’ s 
income tax liability. 

I. Ifthe sum of all 2021 sustainable building tax credits that can be applied to a taxable year 
for a taxpayer, calculated according to Paragraph (1) or (2) of Subsection H of this section, exceeds 
the taxpayer's income tax liability for that taxable year, the excess may be carried forward for a 
period of up to seven years; provided that if the taxpayer i isa low-i -income taxpayer, the excess shall 
be refunded to the taxpayer. 

J. A taxpayer who otherwise qualifies and claims a 2021 sustainable building tax credit with 
respect to a sustainable building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the 
partnership or association. The total credit claimed in the aggregate by all members of the part- 
nership or association with respect to the sustainable building shall not exceed the amount of ae 
credit that could have been claimed by a sole owner of the property.’ 

K. Married individuals who file separate returns for a taxable year in which they Reale Lave 
filed a joint return may each claim only one-half of the 2021 sustainable building tax credit that 
would have been allowed on a joint return. 

L. Ifthe requirements of this section have been complied with, the department shall issue to 
the building owner a document granting a 2021 sustainable building tax credit. The document 
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shall be numbered for identification and declare its date of issuance and the amount of the tax 
credit allowed pursuant to this section. The document may be submitted by the building owner 
with that taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise 
transferred to another taxpayer. The parties to such a transaction shall notify the department of 
the sale, exchange or transfer within ten days of the sale, exchange or transfer. 

M. The department and the energy, minerals and natural resources department shall compile an 
annual report on the 2021 sustainable building tax credit created pursuant to this section that shall 
include the number of taxpayers approved to receive the tax credit, the aggregate amount of tax 
credits approved and any other information necessary to evaluate the effectiveness of the tax credit. 
The department. shall present the report to the revenue stabilization and tax policy committee and 
the legislative finance committee with an analysis of the effectiveness and cost of the tax credit. 

N. For the purposes of this section: 

(1) "broadband ready" means a building with an internet connection capable of connecting 
to a broadband provider; 

(2) “build green emerald" means the emerald level certification standard adopted by build 
green New Mexico, which includes water conservation standards and uses forty percent less energy 
than is required by the prescriptive path of the most current residential energy conservation code 
promulgated by the construction industries division of the regulation and licensing department; 

(3) "build green) gold" means the gold level certification standard adopted by build green 
New: Mexico, which includes water conservation standards and uses thirty percent less energy 
than is required by the prescriptive path of the most current residential energy conservation code 
promulgated by the construction industries division of the regulation and licensing department; 

(4) "electric vehicle ready" means a property that for commercial buildings provides at least 

ten percent of parking spaces and for residential buildings at least one parking space with one 
forty-ampere, two-hundred-eight-volt or two-hundred-forty-volt dedicated branch circuit for servic- 
ing electric vehicles that terminates in a suitable termination point, such as a receptacle or junction 
box, and is located in reasonably close proximity to the proposed location of the parking spaces; 
! (5) "energy rating system index" means a numerical score given to a building where one 
hundred is equivalent to the 2006 international energy conservation code and zero is equivalent 
to a net-zero home. As used in this paragraph, "net-zero home" means an energy-efficient home 
where, on a source energy basis, the actual annual delivered energy is less than or equal to the on- 
site renewable exported energy; 

(6) "Energy Star" means products and devices certified under the energy star program ad- 
ministered by the United States environmental protection agency and United States department 
of energy that meet the specified performance requirements at the installed locations; 

-. (7). "fully electric building" means a building that uses a permanent supply of electricity 
as the source of energy for all space heating, water heating, including pools and spas, cooking ap- 
pliances and clothes drying appliances and, in the case of a new building, has no natural gas or 
propane plumbing installed in the building or, in the case of an existing building, has no connected 
natural gas or propane plumbing; 

(8) “LEED" means the most current leadership in energy and environmental design green 
building 3 system guidelines eee and adopted by the United States green building 
council; 

(9) "LEED- CI" means the LEED rating system for commercial interiors; 

(10) "LEED-CS" means the LEED rating system for the core and shell of buildings; 

(11) "LEED-EB" means the LEED rating system for existing buildings; 

(12) "LEED gold" means the rating in compliance with, or exceeding, the second-highest 
rating awarded by the LEED certification process; 

'~ (18) «"LEED-H" means the LEED rating system for A caslbds 

(14) "LEED-NC" means the LEED rating system for new buildings and major renovations; 

(15) "LEED platinum" means the rating in bernplianca with, or exceeding, the highest rat- 
ing awarded by the LEED certification process; 

(16) "low-income taxpayer"*means a taxpayer with an annual household adjusted gross 
income équal to or less than two hundred percent of the federal poverty level guidelines published 
by the United States department of health and human services; 
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(17) "manufactured housing" means a multisectioned home that is: 

(a) a manufactured home or modular home; . 

(b) . a single-family dwelling with a heated area of at iene thirty-six feet tip twenty- 
four feet and a total area of at least eight hundred sixty-four square feet; 

(c) constructed in a factory to the standards of the United States department of hoult 
ing and urban development, the National Manufactured: Housing Construction and:Safety Stan- 
dards Act of 1974:and the Housing and Urban Development Zone Code 2 or New Mexico construc- 
tion codes up to the date of the unit's construction; and 

(d) installed consistent with the Manufactured Housing Act [Chaptier 60, Article 14 
NMSA 1978] and rules adopted pursuant to that:act relating to permanent foundations; 

(18). "qualified occupied square footage" means the occupied spaces of the building as de- 
termined by: 
(a). the United States:green building council for those Buildings obtaining LEED cer- 
tification; 
(b) the administrators of the build green New Mexico rating system for those homes 
obtaining build green New Mexico certification; and 
(c) the United States environmental protection agency for Energy Star-certified man- 
ufactured homes; : 
(19) "person" does not include state, local government, public school district or tribal agencies; 
(20) "sustainable building" means either a sustainable commercial building or a sustain- 

able residential building; 6 ai 
(21) "sustainable commercial building" means: 

(a) acommercial building that is certified as any LEED platinum or gold for commer- 
cial buildings; 

(b) a multifamily dwelling unit that is chrtified as LEED- H eaneotun or gold or build 
green emerald or gold and uses at least thirty percent less energy than is' required by the prescrip- 
tive path of the most current applicable energy conservation code promulgated by the construction 
industries division of the regulation and licensing department for build green gold or LEED-H, or 
uses at least forty percent less energy than is required by the prescriptive path of the most current 
residential energy conservation code promulgated by the construction industries division of the 
regulation and licensing department for build green emerald or LEED platinum; or 

(c) a building that: 1) is certified at LEED-NC, LEED-EB, LEED-CS or LEED-Cl plat- 
inum or gold levels; 2):achieves any prerequisite for and at least one point related to commission- 
ing under the LEED energy and atmosphere category, if included in the applicable rating system; 
and 3) has reduced energy consumption beginning January 1, 2012 by forty percent based on the 
national average for that building type as published by the United States department of energy as 
substantiated by the United States environmental protection agency target finder energy pertor- 
mance results form, dated no sooner than the schematic design phase of. ee So 

» (22) "sustainable residential building" means: 

(a) -a building used as a single-family residence that: 1) is certified as , LEED- H sal 
num or gold or build green emerald or gold; 2) uses atleast thirty percent less energy than is 
required by the prescriptive path of the most current residential energy conservation: code pro- 
mulgated by the construction industries division of the regulation and licensing department for 
build green gold or LEED-H, or uses at least forty percent less energy than is required by the pre- 
scriptive path of the most current residential energy conservation code promulgated by the con- 
struction industries division of the regulation and licensing department for build green emerald 
or LEED platinum; 3) has indoor plumbing fixtures and water-using appliances that, on average, 
have flow rates equal to or lower than the flow rates required for certification by' WaterSense; 4) 
if landscape area is available at the front of the property, has at least one water line outside the 
building below the frost line that may be connected to a drip irrigation system; and 5) if landscape 
area is available at the rear of the property, has at least one water line outside the building below 
the frost line that may be connected to a drip irrigation system; or 

(b) manufactured housing that is Energy Star-qualified; 

_(23)..."tribal" means of, belonging to or, created by.a Hoderaily nabesol aoe Indios nation, 
tribe or pueblo; rus did : ) 
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(24) "WaterSense” means: a program created by the federal environmental protection 
agency that certifies water-using products that meet the environmental phan agency's crite- 


ria for efficiency and performance; 


(25) "zero carbon certified" means a building that is certified as LEED zero carbon by 
achieving a paEbor: dioxide-equivalent balance of zero for the building; 

(26) "zero energy certified" means a building that is certified as LEED zero energy by 
achieving a source energy use balance of zero for the building; 

(27) "zero waste certified" means a building that is certified as LEED zero waste by achiev- 
ing green building certification incorporated's true zero waste certification at the platinum level; and 

(28) . "zero water certified" means a building that is certified as LEED zero water by achiev- 
ing a potable water use balance of zero for the building. 


History: Laws 2021, ch. 84, § 2; 2022, ch. 47, § 9. 

The 2022 amendment, effective May 18, 2022, pro- 
vided for an earlier sunset date for the 2021 sustainable 
building tax credit, and changed the start of the eligibility 
period for the 2021 sustainable building tax credit from 
April 1, 2023 to January 1, 2022; in Subsection A, after 
"prior to January 1,", changed "2030" to "2028"; in Subsec- 
tion B, Paragraphs B(1) and B(4), deleted "April 1, 2023" 


and added "January 1, 2022"; in Subsection C, after "on or 
after January 1", changed "2021" to "2022"; and in Sub- 
section F, after each occurrence of "pursuant to Section", 
deleted "7-2-18.14" and added "7-2-18,31", 

Applicability. — Laws 2021, ch. 84, § 5 provided that 
the provisions of 7-2-18.32 NMSA 1978 and 7-2A-28.1 
NMSA 1978 apply to taxable years beginning on or after 
January 1, 2021. 


7. 2. 18. 33. Credit; nurses; 2022 taxable year. 


A. -For taxable year 2022, a taxpayer who is not a dependent of hanther ape and who was 
employed full time as a nurse at a hospital located in New Mexico may apply for, and the depart- 
ment may allow, a tax credit against the taxpayer's tax liability pursuant to the Income Tax Act 
pursuant to the provisions of this section. 

B. The amount of tax credit allowed pursuant to this section shall be in an amount equal to one 
thousand dollars ($1,000). 

C. To receive a tax credit provided by this section, a taxpayer shall apply to the department on 
forms and in the manner prescribed by the department. The application shall include a certifica- 
tion by the hospital for which the taxpayer was employed in 2022 that the taxpayer was employed 
full time throughout 2022 as a nurse by the hospital. rvidl 

D. That portion of the tax credit that exceeds a taxpayer's tax liability in the taxable year in 
which the credit is claimed shall be refunded to the taxpayer. 

E. A taxpayer allowed a tax credit pursuant to this section shall report the amount of the 
credit to the taxation and revenue department in a manner required by that department. 

F. The department shall compile an annual report on the tax credit provided by this section 
that shall include the number of taxpayers approved by the department. to receive the credit, the 
aggregate amount of credits approved and any other information necessary to evaluate the credit. 
The department shall present the report to the revenue stabilization and tax policy committee and 
the legislative finance committee with an analysis of the cost of the tax credit. 

G. As used in this section: 

(1) "full time" means working at least thirty hours per week for forty-four weeks per year; 

(2) "hospital" means a facility licensed as a hospital by the department of health; and 

(3) "nurse" means a person licensed as a registered nurse or licensed practical nurse pur- 
suant to the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978]. 


Effective dates. — Laws 2022, ch. 47, § 3 was effective 
May 18, 2022, 90 days after adjournment of the legisla- 
ture, 


History: Laws 2022, ch. 47, § 3. 


7-2-18.34. Child income tax credit. 


_A. For taxable years beginning January 1, 2023 and prior to January 1, 2032, a taxpayer who 
is a resident and is not a dependent of another individual may apply for, and the department may 
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allow, a credit against the taxpayer's tax liability imposed pursuant to the Income Tax Act for each 
qualifying child of the taxpayer, The tax credit provided by this section wage be referred to as the 
"child income tax credit". 

B. The child income tax ened may be claimed as shown i in the Giiaeent table: 


Adjusted gross qualifying child is Amount of credit per 
income is Over But not over . . 2 
$0 . > be $25,000 oo $175 

25,000 BY 50,000 150 

50,000 75,000 a 38u 125 

75,000 100,000 east rokevn £000 
100,000 200,000 75 

200,000 350,000 50 

350,000 25. 


C. Ifa taxpayer's adjusted gross income is less than zero, the taxpayer may était a tax credit 
in the amount shown in the first. row of the table provided in Subsection B of this section. 

D. To receive a child income tax credit; a taxpayer shall apply to the department on forms and 
in the manner prescribed by the department. 

E. That portion of a child income tax credit that exceeds a taxpayer's tax liability in the tax- 
able year in which the credit is claimed shall be refunded... 

F. Married individuals filing separate returns for a taxable year for weien they could have filed 
a joint return may each claim only one-half of the child income tax credit that would’ have ran 
claimed on a joint return. bs 

G. A taxpayer allowed a tax credit pursuant to this section shall report ey amount of the 
credit to the department in a manner required by the department. 

H. The department shall compile an annual report on the child income tax credit that shall ineltide 
the number of taxpayers approved by the department to receive the credit, the aggregate amount of 
credits approved and any other information necessary to evaluate the effectiveness of the credit. The 
department shall compile and: present the annual report to the revenue stabilization and tax pas 
committee and the legislative finance committee with an analysis of the cost of the tax credit. 

I. As used in this section, "qualifying child" means "qualifying child" as defined by Sec: 
tion 152(c) of the Internal Revenue Code, as that section may be amended or renumbered, but 
includes any minor child or stepchild of the taxpayer who would be a qualifying child for federal 
income tax purposes if the public assistance contributing to the support of the child or gaya 
was considered to have been contributed by the taxpayer. 


History: Laws 2022, ch. 47, § 5. Effective dates. — Laws 2022, ch. 47; § 5 was effective 


May 18, 2022, 90 days after adjournment of the legisla- 
ture, 


7-2-19. Repealed. 


Repeals. — Laws 1990, ch. 49, §19 repealed 7-2-19 
NMSA 1978, as enacted by Laws 1965, ch. 202, § 12, re- 
lating to credit for taxes paid other states by nonresident 


individuals, effective May 16, 1990. For provisions of for- 
mer section, see the 1989 NMSA 1978 on NMOneSource 
com, 


7-2-20. Information returns. 


A. Pursuant to regulation, the secretary may require any person doing business in this state 
and making payments in the course of business to another person to file information returns with 
the department. | 

B. The provisions of this section also apply to payments made by the state of New Mexico, by 
the governing bodies of any political subdivision of the state of New Mexico, by any agency, de- 
partment or instrumentality of the state or of any political subdivision thereof and, to the extent 
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permitted by law or pursuant to any agreement entered into by the secretary, to payments made 
by any other governmental body or by an agency, department.or instrumentality thereof. 


History: 1953 Comp., § 72-15A-13, enacted by Laws ANNOTATIONS 

1965, ch. 202, § 13; 1981, ch. 837, § 30; 1983, ch. 218, § 6; 

1990, ch. 49, § 11. af eA BOs 89 38; Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
The 1990 amendment, effective May 16, 1990, substi- Jur. 2d State and Local Taxation § 589. 

tuted "secretary" for "director" in Subsections A and B and 85 C.J.S, Taxation § 1699. 


"department" for "division" at the end of Subsection A. 


7-2-21. Fiscal years permitted. 


Any individual who files income tax returns under the Internal Revenue Code on the basis of a 
fiscal year shall report income under the Income Tax Act on the same basis. 


History: 1953 Comp., § 72-15A-14, enacted by Laws - ANNOTATIONS 

1965, ch. 202, § 14; 1981, ch. 37, § 31. 

ally, see 7-2-12 NMSA 1978. tion 52(a) of the. Internal Revenue Code requiring re- 
For the Internal Revenue Code, see 26 U.S.C. § 1 et seq. ceivers, trustees in bankruptcy or assignees operating 


business or property of corporations to make income tax 
returns and the like, 31 A.L.R.2d 877. 


7-2-21.1. Accounting methods. 


A taxpayer shall use the same accounting methods for reporting income for New Mexico income 
tax purposes as are used in reporting income for federal income tax purposes. 


History: 1978 Comp. "9 § 7-2-21.1, enacted by Laws For deduction of accounting services from gross receipts 
1981, ch. 37, § 32. ~ by corporation, see 7-9-69 NMSA 1978. 

Effective dates. — Laws 1981, ch. 37 contained no ef- 
fective date provision, but, pursuant to N,M. Const., art. ANNOTATIONS 
IV, § 23, was effective June 19, 1981, 90 days after the ad- Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
journment of the legislature. Jur, 2d State and Local Taxation §§ 578, 579. 

Cross references. — For accounting methods used by 85 C.J.S. Taxation § 1759. 


corporations, see 7-2A-11 NMSA 1978. 


7-2-22. Administration. 


The Income Tax Act shall be administered pursuant to the provisions of the Tax Administration 
Act [Chapter 7, Article 1 NMSA 1978]. 


History: 1953 Comp.,, § 72-15A-15, enacted by Laws Cross references. — For provisions applicable to ad- 
1965, ch. 202, § 18; 1981, ch. 37, § 33. ministration and enforcement, see 7-1-2 NMSA 1978. 


7-2-23. Finding [; wildlife funds]. 


The legislature finds that it is in the public interest to provide additional wildlife funds to per- 
petuate the renewable wildlife resource of New Mexico that gives,so much pleasure and recreation 
to all New Mexicans. This act [7-2-23 to 7-2-25 NMSA 1978] provides a means by which additional 
wildlife funds may be provided from a voluntary check-off designation of tax refunds due the tax- 
payer on the state income tax form. It is the intent of the legislature that this program of income 
tax refund check-off is supplemental to any other funding and is inno way intended to take the 
of the are that would otherwise’ be appropriated for this purpose. 


History: Laws 1981,'ch. 343, §.1. Bracketed material. — The bracketed iets was 
Effective dates. — Tare 1981, ch. 343 contained no inserted by the compiler and is not part of the law. 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 1981, 90 days after the ad- 
journment of the legislature. 
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7-2-24. Optional designation of tax refund contribution [; game 
protection fund]. 


A. Except as otherwise provided in Subsection C of this section, any individual whose state 
income tax liability after application of allowable credits and tax rebates in any year is lower than 
the amount of money held by the department to the credit of such individual] for that tax year may 
designate any portion of the income tax refund due him to be paid into the game protection fund. 
In the case of a joint return, both individuals must make such designation. 

B. The department shall revise the state income tax form to allow the designation of such con- 
tributions in substantially the following form: 


"New Mexico Game Protection Fund - Check [ ] if you wish to contribute a part or all of your 
tax refund to the Game Protection Fund. Enter here $ the amount of your 
contribution." “t 


C. The provisions of this section do not apply to income tax refunds subject to interception 
under the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978] 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 1981, ch. 348, § 2; 1987, ch. 277, § 4. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


7-2-24.1. Optional designation of tax refund contribution for tree 
plantings. 


A. Except as otherwise provided in Subsection C of this section, any individual whose state 
income tax liability after application of allowable credits and tax rebates in any year is lower than 
the amount of money held by the department to the credit of such individual for that tax year may 
designate any portion of the income tax refund due him to be paid into the conservation planting 
revolving fund. In the case of a joint return, both individuals must make such designation. © 

B. The department shall revise the state income tax form to allow the designation of such con- 
tributions in substantially the following form: 


"Conservation Planting Revolving Fund - Check if you wish to [ ] contribute a part or all 
of your tax refund to the Conservation Planting Revolving Fund to pay for the planting of 
trees in New Mexico. Enter here $ the amount of your contribution." 


C. The provisions of this section do not apply to income tax refunds subject to interception 
under the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978] 
and any designation made under the provisions of this section to such refunds is void. 


History: 1978 Comp., § 7-2-24.1, enacted by Laws IV, § 23, was effective May 20, 1992, 90 days after the ad- 
1992, ch. 108, § 4, journment of the legislature. 

Effective dates. — Laws 1992, ch. 108 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


7-2-24.2. Optional designation of tax refund contribution; healthy soil 
program. 


- 


A. An individual whose state income tax liability after application of allowable credits and tax 
rebates in.a year is lower than the amount of money held by the department to the credit of such 
individual for that tax year may designate a portion of the income tax refund due to the individual 
to be paid to the board of regents of New Mexico state university for support of the healthy soil 
program in the New Mexico department of agriculture. In the case of a joint return, both individu- 
als must make such a designation. 

B. The department shall revise the state income tax form to allow the designation of such con- 
tributions in the following form: 
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"Healthy Soil Program - Check | |] if you wish to contribute a part or all of your tax refund 
for the support of the healthy soil program in the New Mexico department of agriculture. Enter 
here $ the amount of your contribution.". 
C. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act, and any designation made under the 
provisions of this section to such refunds is void. 


History: Laws 2021, ch. 90, § 1. 

Effective dates. — Laws 2021, ch. 90 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 18, 2021, 90 days after ad- 
journment of the legislature. 


7-2-25. Repealed. 


Repeals. — Laws 1987, ch. 277, §7 repealed 7-2- 
25 NMSA 1978, as enacted by Laws, 1981, ch. 343, § 3, 


7-2-26. Repealed. 


- Repeals. — Laws 1985, ch. 154, §6. repealed 7-2- 
26 NMSA 1978, as enacted by Laws 1985, ch. 154, § 3, 


7-2-27. Repealed. 


Repeals. — Laws’ 2016, ch. 7, §4 repealed 7-2-27 © 


NMSA 1978, as enacted by Laws 1987, ch. 257, § 2, re- 
lating to legislative findings and intent, effective May 18, 


Applicability. — Laws 2021, ch. 90, § 2 provided that 
the provisions of Laws 2021, ch. 90, § 1 apply to taxable 
years beginning on or after January 1, 2021. 


relating to contributions credited to game protection fund, 
effective June 19, 1987. 


relating to distribution of the statue of liberty fund; effec- 
tive December 31, 1986. 


2016. For provisions of former section, see the 2015 NMSA 
1978 on NMOneSource.com. 


7-2-28. Optional designation of tax refund contribution. 


A. Any individual whose state income tax liability in any year is lower than the’ amount of 
money held by the department to the credit of such individual for that tax year may designate any 
portion of the income tax refund due to be paid into the veterans’ state cemetery fund. In the case 
of a joint return, both individuals must make such designation. 

B. The secretary shall revise the state income tax form to allow the designation by individual 
taxpayers of such contributions in substantially the following form: 


"New Mexico Veterans' State Cemetery Fund — Check [ | if you wish to contribute a part or all 


of your tax refund to the Veterans' State Cemetery Fund. Enter here $ 


_ of your contribution.". 


the amount 


C. The provisions of this section do not apply to refund amounts intercepted under the Tax 
Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], and any designation under the 
provisions of this section with respect to such intercepted refunds is void. 


History: 1978 Comp., § 7-2-28, enacted by Laws 
1987, ch. 257, § 3; 2011, ch. 42, § 3; 2016, ch. 7, § 2. 

Delayed repeals. — Laws 1987, ch. 257, § 6 repealed 7-2- 
28 NMSA 1978, as enacted by Laws 1987, ch. 257, § 3, relat- 
ing to legislative findings and intent as to additional funds to 
increase the size of the Santa Fe national cemetery, effective 
on the January 1 of the year following the year on which the 
sum of contributions received on or after January 1, 1988, 
pursuant to 7-2-28 NMSA 1978, equals or exceeds $1,070,000. 


The 2016 amendment, effective May 18, 2016, 
changed the name of the veterans' national cemetery fund 
to the veterans' state cemetery fund; in Subsection A, af- 
ter "veterans", deleted "national" and added "state"; in 
Subsection B, after each occurrence of "Veterans", deleted 
"National" and added "State". 

The 2011 amendment, effective June 17, 2011, made 
stylistic changes, 


7-2-28.1. Veterans' state cemetery fund; created. 


The "veterans' state cemetery fund" is created as a nonreverting fund in the state treasury. The 
fund consists of appropriations, gifts, grants, donations and amounts designated pursuant to Sec- 
tion 7-2-28 NMSA 1978. Money in the fund at the end of a fiscal year shall not revert to any other 
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fund: The veterans’ services department shall administer the fund, and money in the fund is ap- 
propriated to the veterans' services department. | 


History: Laws 2011, ch. 42, § 1; 2016, ch. 7, § 3. . heading, after "veterans", deleted "national" and added 


The 2016 amendment, effective May 18, 2016, "state", in the first sentence, after ""veterans'", deleted 
changed the name of the veterans' national cemetery "national" ‘and added "state", and i in the last sentence, af- 
fund to the veterans' state cemetery fund, and removed a ter "services department", deleted "to carry out the intent 


reference to a repealed section of the NMSA 1978; in the of Section 7-2-27 NMSA 1978", 


7-2-29,. Finding. 


The legislature finds that it is in the public interest to provide additional funds to ensure that sub- 
stance abuse educational programs are provided in New Mexico schools. This act provides a means by 
which additional substance abuse education funds may be provided from a voluntary check-off desig- 
nation of tax refunds due the taxpayer on the state income tax form. It is the intent of the legislature 
that this program of income tax refund check-off is supplemental to any other funding and is in no 
way intended to take the place of the funding that would otherwise be appropriated for this purpose. 


History: Laws 1987, ch. 265, § 1. Compiler's notes. — The term "this act", referred to 

Effective dates. — Laws 1987, ch. 265 contained no in this section, means Laws 1987, Chapter 265, which ap- 
effective date provision, but, pursuant to N.M, Const., art. pears.as §§ 7-1-6.18, 7-2-29, 7-2- 30, 26- 2-4;-and 26-2-4,1 
IV, § 23, was effective June 19, 1987, 90 days after the ad- NMSA 1978. 


journment of the legislature. 


7-2-30. Optional designation of tax refund sapere cen [s substance 
abuse education fund]. 


A. Any individual whose state income tax liability in any year is lower ee the chi Re of 
money held by the taxation and revenue department.to the credit of such individual for that tax 
year may designate any portion of the income tax refund due him to be paid into the substance 
abuse education fund, In the case of a,joint return, both individuals must make such designa- 
tion. 

B. , The secretary of the department shall revise the state income tax form to allow the designa- 
tion by individual taxpayers of such. contributions in substantially.the following form: 


"New Mexico Substance Abuse Education Fund - Check [] if you wish to contribute a part or 
all of your tax refund to the Substance Abuse ay Fund. Enter here $. the 
amount of your contribution.". 


‘C. The provisions of this section do not apply to refund amounts intercepted under the tax 
refund intercept program and any designation pes the provisions of this section with respect to 
such intercepted refunds i is void. 


History: Laws 1987, ch. 265, § 2. " Effective dates. — Laws 1987, ch. 265 contained no 
Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 


inserted by the pompilan and is not part.of the law, IV, § 23, was effective June 19, 1987, 90 eye after the ad- 
journment ofthe legislature, , 


7-2-30.1. Opticual ddareh atari of tax raRiaa contribution; spavctedaMts 
lateral sclerosis research fund. 


A. Except as otherwise provided in Subsection C be this section, any individual whose atta 
income tax liability after application of allowable credits and tax rebates in any year is lower than 
the amount of money held by the department.to the credit of such individual for that tax year may 
designate any portion of the income tax refund due to the individual to be paid to the amyotrophic 
lateral sclerosis research fund.,In the case of a joint return, both individuals must make such a 
designation, ‘ 
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B. The department shall revise the state income tax form to allow the designation of such con- 
tributions in the following form: 


"Amyotrophic Lateral Sclerosis Research Fund - Check [] if you wish to contribute a part or all 
of your tax refund to the amyotrophic lateral sclerosis research fund for amyotrophic lateral 
sclerosis (Lou Gehrig's disease) research. Enter here $ the amount of your contribu- 
tion.", 


C. The provisions of this section do not apply to income tax refunds subject. to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 2005, ch. 56, § 2. : Effective dates. — Laws 2005, ch. 56, §2 applies to 
Cross references, — For the amyotrophic lateral scle- taxable years beginning on or after January 1, 2005. 
rosis research fund, see 24-20-4 NMSA 1978. 


7-2-30.2. Optional designation of tax refund contribution; energy, 
minerals and natural resources s department; state parks 
division. 


A. Except as otherwise provided in Subsection C of this section, an individual whose state 
income tax liability after application of allowable credits and tax rebates in a year is lower than 
the amount of money held by the department to the credit of such individual for that tax year may 
designate a portion of the income tax refund due to the individual to be paid to the state parks 
division of the energy, minerals and natural resources department for the kids in parks education 
program. In the case of a joint return, both individuals must make such designation. 

B. The department shall revise the state income tax form to allow the designation of such con- 
tributions in the following form: 


"State Parks Division —- Check if you wish to contribute a part or all [] of your tax refund to the 
state parks division of the energy, minerals and natural resources department for the kids in 
parks education program, Enter here $ the amount of your contribution." 


C. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 2005, ch. 87, § 2. Applicability. — Laws 2005, ch. 87, § 3 provided that 


Effective dates. — Laws 2005, ch. 87 contained no ef- Laws 2005, ch. 87, § 2 apply to taxable years beginning on 
fective date provision, but, pursuant to N.M. Const., art. or after January 1, 2005. 


IV, § 23, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. 


7-2-30. 3. Optional designation of tax refund contribution; national 
guard member and family assistance. 


A. Except as otherwise provided in Subsection C of this section, an individual whose state 
income tax liability after application of allowable credits and tax rebates in a year is lower than 
the amount of money held by the department to the credit of the individual for that tax year may 
designate a portion of the income tax refund due to the individual to be contributed for assistance 
to members of the New Mexico national guard and to their families. In the case of a joint return, 
both individuals must make such a designation. | 

B. The department shall revise the state income tax form to allow the Sancta of such con- 
tributions in the following form: 


"National Guard Member and Family Assistance — Check [ ] if you wish to contribute a part or 
all of your tax refund for assistance to members of the New Mexico national guard and to their 
families. Enter here $_. the amount of your contribution.". 
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TAXATION 


7-2-30.5 


C. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7; Article'2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 2005, ch. 220, § 2; 2015, ch. 150, § 2; 
2018, ch.4,§2. 

The 2018 amendment, effective July 1, 2018, changed 
the eligibility requirements for National Guard members to 
receive assistance from income tax refund contributions; in 
Subsection A, after "New Mexico national guard", deleted 


"activated for overseas service"; and in Subsection’ B, after , 


"New Mexico national guard", ‘deleted "activated for over- 


_ seas service". 


The 2015 amendment, effective April 10, 2015, au- 
thorized a designation of tax refund contribution’ for as- 
sistance to members of the New Mexico national guard 
activated for overseas service;.and in Subsections A and B, 
after "activated for", added "overseas", and after "service', 
deleted "in the global war on terrorism". 


7-2-30.4. Optional designation of tax refund contribution; Vietnam 


veterans memorial. 


A. Except as otherwise provided in Subsection C of this section, any individual whose state 
income tax liability after application of allowable credits and tax rebates in any year is lower than 
the amount of money held by,the taxation and revenue department to the credit of such individual 
for that tax year may designate any portion of the income tax refund due to the individual to be 
paid to the veterans' services department for the operation, maintenance and improvement of the 
Vietnam veterans memorial near Angel Fire, New Mexico. In the case ofa ea return, both indi- 
viduals must make such a designation. 

B. The department shall revise the state income tax form tolallow the designation of such con- 
tributions ‘in the following form: 


"Vietnam Veterans Memorial - Check [ ] if you wish to contribute a part or all of your tax re- 
fund to the veterans' services department for the operation, maintenance and improvement 
of the Vietnam Veterans Memorial near Angel Fire, New Mexico. Enter here $ . the 
amount of your contribution.". vet 


C. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 


and any Dees HaueD made under the Patong of this section to such refunds is void. 


History: Dawe 2009, ch, 175, § 2; 2017, ch..115, P 2. 

The 2017 Rhondment! aifeeiive tahs 16, 2017, redesig; 
nated tax contributions from the state parks division of the 
energy, minerals and natural resources department to the 
veterans’ services department for the operation, mainte- 
nance and improvement of the Vietnam veterans memorial 
near Angel Fire, New Mexico; in the catchline, after "memo- 
rial", deleted "state park"; in Subsection A, after "money held 
by the", added "taxation and revenue", after "individual to be 
paid to the", deleted "state parks division of the energy, min- 
erals and natural resources" and added "veterans' services", 
and after "Vietnam veterans memorial", deleted "state 
park"; in Subsection B, after each occurrence of "Vietnam 
Veterans Memorial", deleted "State Park", and after "refund 
to the", deleted "state parks division of the energy, minerals 
and natural resources" and added veterans’ services", 

Temporary provisions. — Laws 2017, ch, 90, § 1, ef- 
fective June 16, 2017, provided: 

A. Upon ratification of the transfer of the dal property 
of Vietnam Veterans Memorial state park in Colfax county 
from the energy, minerals and natural resources depart- 
ment to the general services department, all programs, 


Bsnedate personnel, appropriations, money, records, furni- 
ture, equipment, supplies and other property belonging to 
the energy, minerals and natural resources department per- 
taining to Vietnam Veterans Memorial state park in Colfax 
county shall be transferred to the veterans’ services depart- 
ment. 

B. Upon ratification. of the transfer of the real prop- 
erty of Vietnam Veterans Memorial state park in Colfax 
county from the energy, minerals and natural resources 
department to the general services department, all con- 
tractual obligations of the energy, minerals and natural 
resources department pertaining to any of the function 
delineated in Subsection A of this section shall be trans- 
ferred to the veterans' services department. 

C. Upon ratification of the transfer of the real prop- 
erty of Vietnam Veterans Memorial state park in Colfax 
county from the energy, minerals and natural resources 
department to the general services department, all refer- 
ences in law to the energy, minerals and natural resources 
department pertaining to any of the functions delineated 
in Subsection A of this section shall be transferred-to,the 
veterans' services department. 


7-2-30.5. Optional designation of tax refund contribution; veterans’ | ) 


enterprise fund. 


rN Except as otherwise provided in Subsection C of this section, any individual whaed! state 
income tax liability after application of allowable credits'and tax rebates in’any year is lower than 
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the amount of money held by the department to the credit of such individual for that tax year may 
designate any portion of the income tax refund due to the individual to be paid to the veterans' 
enterprise fund. In the case of a joint return, both individuals must make such a designation. 

B. The department shall revise the state income tax form to allow the sign ipo of such con- 
tributions in the following form: 


"Veterans! Enterprise Fund - Check {]-if you wish to contribute a part or all of your Pe refund 
to the veterans' enterprise fund to carry out the programs, duties or services of the veterans' 
services department. Enter here $ the amount of your contribution.". 


C. The provisions of this section do not apply to.income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any i hE made under the provisions of this section to such refunds is void. 


History; Laws 2012, ch. 7, $1. . Applicability. — Laws 2012, ch. 7, § 2 provided that 


Effective dates. — Laws 2012, ch. 7 contained no ef- the provisions of Laws 2012, ch. 7, § 1 apply to taxable 
fective date provision, but, pursuant to N.M. Const., art. years beginning on or after January 1, 2013. 


IV, § 23, was effective May 16, 2012;.90 days after the ad- | 
journment of the legislature. 


7-2-30.6. Optional designation of tax refund contribution; lottery” 
tuition fund. | 


A. Except as otherwise provided in Subsection C of this section, any individual whose state 
income tax liability after application of allowable credits and tax rebates in any, year is lower than 
the amount of money held by the department to the credit. of such individual for that tax year may 
designate any portion of the income tax refund due to the individual to be paid to the lottery tu- 
ition fund. In the case of a joint return, both individuals must make such a designation. 

B... The department shall revise the state income tax form to allow the designation of such con- 
tributions in the following form: 


"Lottery Tuition Fund - Check | | if you wish to contribute a part or all of your tax refund to 
the lottery tuition fund to provide tuition assistance for New Mexico resident undergraduates. 
Enter here $ the amount of your contribution.". 


C. The provisions of this section do not apply to income tax refunds Sobjacht to stance itiah un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 2012, ch. 57, § 1. Applicability. — Laws 2012, ch. 57, §2 provided that 
Effective dates. — Laws 2012, ch. 57 contained no ef- the provisions of Laws 2012, ch. 57, $1 apply to taxable 
fective date provision, but, pursuant to.N.M. Const., art. years beginning on or after January 1, 2013. . 


IV, § 23, was effective May, 16, 2012, 90 days after the ad- 
journment of the legislature. 


7-2-30.7. Optional designation of tax refund contribution; horse shelter 
rescue fund. 


A. Any individual whose state income tax liability after application of allowable credits and 
tax rebates in any year. is lower than the amount of money held by the department to the credit 
of such individual for that tax year.may designate any portion of the income tax refund due to the 
individual to be paid to the horse shelter rescue fund. In the case of a joint return, both individuals 
must make such a designation. 

B. The department shall revise the state income tax ea to allow the designation of such con- 
tributions in the'following form: 


"Horse Shelter Rescue Fund - Check | | if you wish to contribute a part or all of your tax refund 
to the horse shelter rescue fund; Enter here $ the amount of your contribution.". 
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C. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 20138, ch. 49, § 2. Applicability. — Laws 2013, ch. 49, § 3 provided that 
Effective dates. — Laws 2013, ch. 49 contained no ef- the provisions of Laws 2018, ch. 49, § 2 apply to taxable 


fective date provision, but, pursuant to N.M. Const., art. years beginning on or after January 1, 2013. 
IV, § 23, was effective June 14, 2013, 90 days after the ad- 
journment of the legislature. 


7-2-30.8. Finding; optional designation of tax refund contribution; 
senior services. 


A. The legislature finds that it is in he public interest to provide additional money to ee 
or expand vital services to New Mexico's elderly population. This section provides a means by 
which individuals may donate all or a portion of their income tax refund, through a voluntary 
check-off designation, to provide supplemental funding through the non-metro area agency on 
aging to senior service providers throughout the state. It is the intent of the legislature that this 
program of income tax refund check-off is supplemental to any other funding and is in no way 
intended to take the place of the funding that would otherwise be appropriated for this purpose. 

B. Except as otherwise provided in Subsection D of this section, an individual whose state income 
tax liability after application of allowable credits and tax rebates in a year is lower than the amount 
of money held by the department to the credit of such individual for that tax year may designate a 
portion of the income tax refund due to the individual to be paid to the aging and long-term services 
department for distribution statewide through the area agencies on aging for the provision of supple- 
mental senior services throughout the state, including senior services provided through the north 
central New Mexico economic development district as the non-metro area agency on aging, the city of 
Albuquerque/Bernalillo county area agency on aging, the Indian area agency on aging and the Navajo 
area agency on aging. In the case of a joint return, both individuals must make the designation. 

C. The department shall revise the state income tax form to allow the designation of such con- 
tributions in the following form: 


"Supplemental Senior Services — Check [] if you wish to contribute a part or all of your taxre- 
fund to provide supplemental funding to enhance or expand senior services throughout the 
state. Enter here $ the amount of your contribution.". . 


D. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 

K. The department shall distribute one hundred percent of the tax refund contributions pur- 
suant to this section to the aging and long-term services department for distribution statewide 
through the area agencies on aging. The agencies on aging shall cooperatively establish a grant 
program based on need that.is available to all senior service providers in the state that meet the 
requirements of the program. The agencies shall seek input from senior service providers in devel- 
oping the grant program. 


History: Laws 2015, ch, 50, § 1. . Applicability. — Laws 2015, ch. 50, § 2 provided that 
Effective dates. — Laws 2015, ch. 50 contained no ef- the provisions of Laws 2015, ch. 50, § 1 apply to taxable 


fective date’ provision, but, pursuant to N.M. Const., art. years beginning on or after January 1, 2015. 
IV, § 23, was-effective June 19, 2015, 90 days after the ad- 
journment of the legislature. 


7-2-30.9. Optional designation of tax refund contribution; animal care 
and facility fund. 


A. An individual whose state income tax liability after application of allowable credits and tax 
rebates in any year is lower than the amount of money held by the department to the credit of that 
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individual for that tax year may designate a portion of the income tax refund due to the individual 
to be paid to the animal care and facility fund to carry out the statewide dog and cat spay and neu- 
ter program. In the case of a joint return, both individuals must make that designation. 

B. The department shall revise the state income tax form to allow the designation of a contri- 
bution in the following form: 


"Statewide Dog and Cat Spay and Neuter Program - Check [] if you wish to contribute a part or 
all of your tax refund to the Animal Care and Facility Fund to carry out the statewide dog and 
cat spay and neuter program. Enter here $ the amount of your contribution.". 


C. The provisions of this section do not apply to an income tax refund subject to interception 
under the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and a designation made pursuant to the provisions of this section to that refund is void. 


History: Laws 2015, ch. 82, § 1. The provisions of Laws 2015, ch. 82, §3 that require 

Effective dates, — Laws 2015, ch. 82, § 6 made Laws money collected pursuant to 66-3-424.3 NMSA 1978 to be 
2015, ch. 82, § 1 effective July 1, 2015. ‘deposited in the statewide spay and neuter subaccount 

Applicability. — Laws 2015, ch. 82, § 5 provided that apply to collections made on and after July 1, 2015. 


the provisions of Laws 2015, ch. 82, § 1 apply to taxable 
years beginning on or after January 1, 2015. 


7-2-30.10. Optional designation of tax refund contribution; sexual 
assault examination kit processing grant fund; sexual 
assault services. (Repealed effective January 1, 2023.) 


A. An individual whose state income tax liability after application of allowable credits and 
tax rebates in any year is lower than the amount of money held by the department to the 
credit of that individual for that tax year may designate a portion of the income tax refund due 
to the individual to be paid to the sexual assault examination kit processing grant fund for the 
department of public safety to award grants to law enforcement agencies for the processing of 
sexual assault examination kits and to the department of health to fund sexual assault ser- 
vices provided by sexual assault service providers. In the case of a joint return, both individu- 
als must make that designation. 

B, The department shall revise the state income tax form to allow the designation of a contri- 
bution in the following form: 


"Sexual Assault Examination Kit Processing Grant Fund and eaedal Assault Services - Check 
[ ] if you wish to contribute a part or all of your tax refund to the Sexual Assault Examination 
Kit Processing Grant: Fund for the processing of sexual assault examination kits and to the 
Department of Health for the provision of sexual assault services by sexual assault service 
providers. Enter here $ the amount of your contribution.". 


C. Instructional materials shall provide that contributions to the sexual assault examination 
kit processing grant fund may be made directly to the department of public safety and contribu- 
tions to fund sexual assault services by sexual assault service providers may be made directly to 
the department of health. 

D. The provisions of this section do not apply to an income tax refund subject to intercep- 
tion under the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C 
NMSA 1978], and a designation made pursuant to the provisions of this section to eat refund 
is void. 

E. The department shall distribute the tax refund contributions pursuant to this section as 
follows: © 

(1) fifty percent to the state treasury for credit to the sexual assault examination kit pro- 
cessing grant fund for distribution by the department of public safety to law enforcement agencies 
pursuant to the sexual assault examination kit processing grant program; and 

(2) fifty percent to the department of health to fund sexual assault services provided by 
sexual assault service providers. 
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7-2-30.11 


History: Laws 2017, ch, 116, § l. 

Delayed repeals. — Laws 2017, ch, 116, § 3 provided 
that Laws 2017, ch. 116, §1 is repealed effective Ri 
ary 1, 2023. 

Effective dates, — Laws 2017, ch. 116 dential no 
effective date provision, but, pursuant to N.M, Const., art. 


' TAXATION 7-2-31 


IV, § 23, was effective June 16,2017, 90 days after the ad- 
journment of the legislature, 

Applicability. — Laws 2017, ch. 116, § 4 provided that 
the provisions of Laws 2017, ch: 116, § 1 apply to taxable 
years beginning on or after January 1, 2017. 


7-2-30.11. Optional designation of tax refund contribations New Mexico 
housing trust fund. 


A. Any individual whose state income tax liability after application of allowable credits and 
tax rebates in any year is lower than the amount of money held by the department to the credit 
of such individual for that tax year may designate any portion of the income tax refund due to the 
individual to be paid to the New Mexico housing trust fund. In the case of a ave return, both indi 
viduals must make such a designation. 

B. The department shall revise the state income tax form to allow the designation of. gitaet con- 
tributions in the following form: | 


"New Mexico Housing Trust Fund - Check [ ] if you wish to contribute a part or all of your tax 
refund to the New Mexico Housing Trust Fund for affordable housing programs. Enter here 
$ the amount of your contribution.". 


C. The provisions of this section do not apply to:income tax eg subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 


and any designation made under the provisions of this section to such refunds is void. 


History: Laws 2018, ch. 51, § 1. ; 

Effective dates. — Laws 2018, ch. 51 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was. effective May 16, 2018, 90 days after the ad- 
journment of the legislature. 


Applicability. — Laws 2018, ch. 51, § 2 provided that 
the provisions of Laws 2018, ch. 51, § 1 apply to taxable 
years beginning on or after January 1, 2018. 


7-2-31. Optional designation of tax refund contribution. 


A. Any individual whose state income tax liability in any year is lower than the amount of 
money held by the taxation and revenue department to the credit of that individual for that tax 
year may designate two dollars ($2.00) of the income tax refund due the individual to be paid to 
a state political party. "State political party", for the purposes of this section, means those parties 
that on January 1 of the taxable year for which the return is filed meet the requirements of Sec- 
tion 1-7-2(A) NMSA 1978. In the case of a joint return, each individual may make a designation. 

B: The secretary of taxation and revenue shall revise the state income tax form to allow on the 
face of the form the designation by individual taxpayers of contributions to state political parties 
in substantially the following form: 


"New Mexico Political Party Income Tax Refund Check-Off - Check if you ee to con- 

tribute two dollars ($2.00) of your income tax refund toa state political party that quali- 

fies as such under Section 1-7-2 NMSA 1978. My contribution should be made to the 
party." (name of state political party) 


C. The secretary of taxation and revenue shall provide a list on the state income tax form of the 
qualified state political parties to which the taxpayer may make a contribution. 

D. The provisions of this section do not apply to income tax refunds subject to interception un- 
der the provisions of the Tax Refund Intercept Program Act [Chapter 7, Article 2C NMSA 1978], 
and any designation made under the provisions of this section to such refunds is void. 


History: Laws 1992, ch. 108, § 1. , 

Effective dates. — Laws 1992, ch. 108 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 1992, 90 days after the ad- 
journment of the legislature. 


Cross references. — For contributions to conservation 
planting revolving fund, see 7-1-6.34 NMSA 1978, 

For contributions to proper state political party, see 7-1- 
6.35 NMSA 1978. 
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7-2-31.1 INCOME TAX GENERAL PROVISIONS 7-2-34 


7-2-31.1. Optional refund contribution provisions; conditional repeal. 


A. By August 31, 2000, and by August 31 of every succeeding year, the secretary shall deter- 
mine the total amount contributed through the preceding July 31 on returns filed for taxable years 
ending in the preceding calendar year pursuant to each provision of the Income Tax Act that al- 
lows a taxpayer the option of directing the department:to contribute all or any part of an income 
tax refund due the taxpayer to a specified account, fund or entity. 

B. Ifthe secretary's determination pursuant to Subsection A of this Section aseapetS an op- 
tional refund contribution provision is that the total amount contributed is less than five thousand 
dollars ($5,000), exclusive of directions for contributions disregarded under Subsection C of this 
section, the secretary shall certify that fact to the secretary of state, Any optional refund contribu- 
tion provision for which a certification is made for three consecutive years is repealed, effective on 
the January 1 following the third certification. 

C. The department shall disregard a direction on a return to make ant LL refund contri- 
bution if the amount of refund due on:the return is determined by the department to be less than 
the sum of the amounts directed to be contributed. . 

D. Notwithstanding the provisions of Section 7-1-26 NMSA 1978, a taxpayer may not claim 
and the department may not allow a refund with respect to any optional refund contribution that 
was made by the department at the direction of the taxpayer. 


History: Laws 1999, ch. 47, § 5. IV, § 23, was effective June 17, 1999, 90 days after the ad- 
Effective dates. — Laws 1999, ch. 47 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-2-32. Deduction-payments into education trust fund. 


A taxpayer may claim a deduction from net income in an amount equal to the payments made 
by the taxpayer into the education trust fund pursuant to a college investment agreement or pre- 
paid tuition contract under the Education Trust Act [Chapter 21, Article 21K NMSA 1978] in the 
taxable year for which the deduction is being claimed. The amount of payments made on behalf of 
any one beneficiary that may be deducted shall not exceed in the aggregate the cost of attendance 
at the applicable institution of higher education, as determined by the education trust board. A 
husband and wife who file separate returns for the taxable year in which they could have filed a 
joint return may each claim only one-half of the deduction that would have been allowed on the 
joint return. Individuals having income both within and without this state shall apportion this 
deduction in accordance with regulations of the secretary. 


History: Laws 1997, ch. 259, § 8. IV, § 23, was effective June 20, 1997, 90 days after the ad- 
Effective dates. — Laws 1997, ch. 259 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2-33. Repealed. 


Repeals. — Laws 2003, ch, 275, §6 repealed 7-2-33 withdrawals are taxable iricome; authority to withhold 
NMSA 1978, as enacted by Laws 1997, ch. 259, § 9, re- tax, effective June 20, 2003. For provisions of former sec- 
lating. to education trust fund; earnings tax exempt; tion, see the 2002 NMSA 1978 on NMOneSource.com. 


7-2-34. Deduction; net capital gain income. 


A. Except as provided in Subsection C of this section, a taxpayer may claim a deduction from 
net income in an amount equal to the greater of: 
(1) the taxpayer's net capital gain income for the taxable year for which the deduction is 
being claimed, but not to exceed one thousand dollars ($1,000); or 
(2) forty percent of the taxpayer's net capital gain income for the taxable year for which 
the deduction is being claimed. 
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B. Married individuals who file separate returns for;a taxable year in which they could have 
filed a joint return may each claim only one-half of the deduction provided by this section that 
would have been allowed on the joint return. 

C. A taxpayer may not’claim the deduction provided in Subsection A of this’ weetion if the tax- 
payer has claimed the credit provided in Section 7-2D-8.1 NMSA 1978: 

D. As used in this section, "net:capital gain" means "net vant gain" as defined i in Section 1222 
(11) of the Internal Revenue Code. } is 


History: Laws 1999, ch. 205, § 1; 2003, ‘ch. 2, § 7; : estimated tax payments pursuant to Section 7-2-12.2 


2019, ch. 270, § 14, NMSA 1978 but underpaid due to the changes made.to 
Cross references. — For Section '1229(11) of the Inter- Section 7-2-34 NMSA 1978 pursuant to this act shall 
nal Revenue Code, see 26 U.S.C. §:1222. not be'subject to penalties and interest provisions of the 
The 2019 amendment, effective June 14, 2019; ree © Tax Administration Act for the underpayment; provided 
duced the capital gains deduction from fifty percent to that the underpayment is.solely attributable to the 
forty percent of the taxpayer's net capital gain income for changes made to Section 7-2-34 NMSA 1978 pursuant 
the taxable year for which the deduction is*being claimed; to this act. 
in Subsection A, in Paragraph A(2), dfter the paragraph JApplicability. — ‘Laws 2019, ch. 270, § 59 provided the 
designation, deleted "the following percentage" and added provisions of Laws 2019, ch. 270,,§ 14 apply, to taxable 
"forty percent", and deleted former Subparagraphs A(2) years beginning on or after January 1, 2019. 
(a) through A(2)(e); and in Subsection B, after the subsec- The 2003 amendment, effective June 20, 2003, in Sub- 
tion designation, deleted "A husband and wife" and added © ‘section A, inserted "the greater of:" and the end, added 
"Married individuals". the Paragraph A(1) designation, added. Paragraph A(2); 
Temporary provisions. — Laws 2019, ch. 270, § 54, added the Subsection B designation and redesignated the 
provided that a taxpayer who paid income tax for tax- remaining subsections accordingly. — 


able year 2019 in installments through withholding or 


7-2-35. Deleted. 


Compiler's notes. — Laws:2000 (2nd’S:S.), ch. 7, § 3 making eligible an individual who is the parent of a’child 
provided that the provisions of Laws 2000 (2nd §,S.), ch. under nineteen years of age who resides with that parent 
7, §.1 "shall not become effective unless Senate Bill 33 or... and whose family income-does not exceed sixty percent of 
similar bill of the second special session of the forty-fourth ___ the federal poverty guidelines." 
legislature is enacted into law and the General Appropria- Senate Bill 33, referred to above, was vetoed by the gov- 
tion Act of 2000 passed by the second special session of ernor. The appropriation of $4,975,000, referred to above, 
the forty-fourth legislature and enacted into law includes was in Laws 2000 (2nd §.8.), ch, 5, but was line item ve- 
an appropriation of four million nine hundred seventy- toed by the governor. Therefore, Section 7-2-35 NMSA 
five thousand dollars ($4,975,000) for the sole purpose of 1978 failed to become effective and was deleted by the 


implementing an amendment to the state medicaid plan compiler. 


7-2-36. Deduction; expenses related to organ donation, | 


A. A taxpayer may claim a deduction from net income in an amount not to exceed ten thousand 
dollars ($10,000) of organ donation-related expenses, including lost wages, lodging expenses and 
travel expenses, incurred during the taxable year by the taxpayer or the taxpayer's dependent as 
a result of the taxpayer's or dependent's donation of a human organ to another person for transfer 
of that human organ to the body of another person. 

B. A husband and wife who file separate returns for a taxable year in which they could have 
filed a joint return may each claim only one-half of the deduction provided by this section that 
would have been allowed on a joint return. 

C. For the purposes of this section: 

(1) "dependent" means "dependent" as defined by Section 152 of the Internal Revenue 
Code, as that section may be amended or renumbered; and 

(2) “human organ" means all or part of a heart, liver, pancreas, kidney, intestine, lung or 
bone marrow. 


History: Laws 2005, ch. 113,§ 1. ~ IV, § 23, was effective June 17, 2005, 90 days:after ad- 


Cross references. — For the Internal Revenue Code, journment of the legislature. 
see 26 U.S.C. Sections 1 et seq. Applicability. — Laws 2005, ch. 118, § 2 provided that 
Effective dates. — Laws 2005, ch. 113 contained no Laws 2005, ch. 113 , $1 apply to taxable years beginning 
effective date provision, but, pursuant to N.M. Const., art. on or after January 1 2005. 
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7- ent Deduction; unreimbursed or uncompensated medical care 
expenses. 


+ A. Prior to January 1, 2025, a taxpayer may claim a deduction from net income in an amount de- 
termined pursuant to Subsection B of this section for medical care expenses paid during the taxable 
year for medical care of the taxpayer, the taxpayer's spouse or a dependent if the expenses are not re- 
imbursed or compensated for by insurance or otherwise and have not been included in the taxpayer's 
itemized deductions, as defined in Section 63 of the Internal Revenue Code, for the taxable year. 

B. The deduction provided in Subsection A of this section may be claimed in an amount equal 
to the following: percentage of medical care expenses paid during the taxable year based on the 
taxpayer's filing status and adjusted gross income as follows: 

(1) for surviving spouses and married individuals filing joint returns: 


If adjusted gross income is: The following percent of medical care 
expenses paid may be deducted: 

Not over $30,000 ) 25 percent 

More than $30,000 but not more than $70,000 15 percent 

Over $70,000 10 percent; 


(2) for single pawidials and married Mariials filing separate returns: 


If adjusted gross income is: beh The following percent of medical care 
expenses paid may be deducted: 

Not over r $15, 000 25 percent 

More than $15,000 but not more nye $35, 000 oi 15 percent 


Over $35,000 0 10 percent; and 
(3) for heads of household: ob , 


If adjusted gross income is: ' ~~ The following percent of medical care 
= pyre wes _ expenses paid may be deducted: 

Not over $20,000 ' | , 25 percent 

More than $20,000 but not more ceo $50, 000. | 15 percent 

Over $50,000 f, 10 percent. 


C. As used in this section: 
(1) "dependent" means "dependent" as defined in Section 152 of the Internal Revenue Code; 
(2) "health care facility" means a hospital, outpatient facility, diagnostic and treatment 
center, rehabilitation center, ee hospice or other similar facility at which medical care 
is provided; 
(3) "medical care" means the diagnosis, cure, mitigation, treatment or prevention of dis- 
ease or for the purpose of affecting any structure or function of the body; 
(4) "medical care expenses" means amounts paid for: 
(a) the diagnosis, cure, mitigation, treatment or prevention of disease or for the pur- 
pose of‘affecting any structure or function of the body, excluding cosmetic surgery, if provided by a 
physician or in a health care facility; 
(b) prescribed drugs or insulin; 
(ec) qualified long-term care services as defined in Section 7702B(c) of the Internal 
Revenue Code; 
(d) insurance covering adie care, including amounts paid as premiums under Part 
B of Title 18 of the Social Security Act or for a qualified long-term care insurance contract defined 
in Section 7702B(b) of the Internal Revenue Codé, if the insurance or other amount is paid from 
income‘included in the taxpayer's adjusted gross income for the taxable year; 
(e) nursing services, regardless of where the services are rendered, if provided by a 
practical nurse or a professional nurse licensed to practice in the state pursuant to the Nursing 
Practice Act [Chapter 61, Article 3 NMSA 1978]; 
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(f) specialized treatment or the use of special therapeutic devices if the treatment or 
device is prescribed by a physician and the patient can show that the expense was incurred pri- 
marily for the prevention or alleviation of a physical or mental defect or illness; and 

(g) care in an institution other than a hospital, such as a sanitarium or rest home, if 
the principal reason for the presence of the person in the institution is to receive the medical care 
available; provided that if the meals and lodging are furnished as a necessary ies of enchh care, 
the cost of the meals and lodging are "medical care expenses"; 

(5) "physician" means a medical doctor, osteopathic physician, dentist, podidiatigte chuird’ 
practic physician or psychologist licensed or certified to practice in New Mexico; and 

(6) "prescribed drug" means a drug or biological that requires a prescription of a physician 
for its use by an individual. | . : 


History: Laws 2015 (1st S.S.), ch. 2, § 3. Const., art. IV, § 28, was effective September 6, 2015, 90 
Cross references. — For Internal Revenue Code, see days after the adjournment of the legislature. . 
26 U.S.C, § 1 et seq. Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
Effective dates. — Laws 2015 (1st S.S.), ch. 2, § 3 con- vided that the provisions of Laws 2015 (1st §.S.), ch. 2, 
tained no effective date provision, but, pursuant to N.M. §§ 2 through 7 and 17 apply to taxable years beginning on 


or after January 1, 2015. 


7-2-38, Deduction; income set aside for future distribution from an 
estate or trust to a nonresident individual. 


A. Before January 1, 2025, a taxpayer that is an estate or trust may claim a deduction from net 
income in the amount equal to income, excluding income derived from real property located in New 
Mexico, mineral, oil and gas interests located in New Mexico, water rights located in New Mexico 
and any other income allocated or apportioned to New Mexico, set aside for future distribution to 
a nonresident individual beneficiary as provided in the estate's or trust's governing instrument. 

B. The purpose of the deduction allowed by this section is to increase estate and trust business 
in New Mexico. | 

C. Concerning the deduction allowed by this section, in determining: ae 

(1) the extent to which income of an estate or trust is set aside for future distribution to a 
nonresident individual beneficiary, if all or part of the estate's or trust's federal taxable income, re- 
gardless of whether it is added to the estate or trust corpus for estate or trust accounting purposes, 
is distributable in future taxable years to or for the benefit of a named individual beneficiary or a 
first-named class of individual beneficiaries and if, on the last day of the estate's or trust's taxable 
year, one or more named individual beneficiaries or one or more members of the first-named class 
of individual beneficiaries is living, then the portion of the federal taxable income considered set 
aside for future distribution to: 

(a).,a named individual beneficiary is determined by: 1) ascertaining the share or 
shares of each named individual beneficiary as if the estate or trust had terminated on the last 
day of the taxable year and then ascertaining the portion of that income realized by the estate or 
trust during the taxable year while the beneficiary was a nonresident; and 2) presuming that the 
beneficiary was living and residing in the state in which the putative parents resided during the 
taxable year; and 

(b) a first-named class of individual afahelenieas is determined by: 1) ascertaining the 
members of the class and the share of each member as if the estate or trust had terminated on the 
last day of the taxable year and then ascertaining the portion of that income of each share realized 
by the estate or trust while the member was a nonresident; and 2) presuming that the member was 
living and residing with the person the relationship to whom defines membership in the class; 

(2). the share of income of each beneficiary of an estate or trust in the federal taxable 
income, it is presumed that the discretion of a person over the distribution of that income, regard- 
less of whether the person acts in a fiduciary capacity or is subject to a standard, has not been 
exercised, unless that discretion is irrevocably exercised as of the last:day of the taxable year; and 

(3) the time federal taxable income is realized: 

(a) interest income is considered realized. when payable; 

(b) dividend income is considered realized on the day.the dividend is payable; 
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. (c) gains and losses from the sale or exchange of property are considered realized or 
deductible, as appropriate, on the settlement date of the sale or the effective date of the exchange; 
and 

(d) commissions on income or principal are deemed deductible on the date charged. 

D. A taxpayer allowed a deduction in accordance with this section shall report the amount of 
the deduction separately and as required by the department. 

E. Beginning in 2020, the department shall compile an annual report on the deduction allowed 
by this section that includes the number of taxpayers that claimed the deduction, the aggregate 
amount of deductions claimed and other information necessary to evaluate the deduction's effec- 
tiveness. The department shall present the report to the revenue stabilization and tax policy com- 
mittee and the legislative finance committee with an analysis of the effectiveness and cost of the 
deduction and whether the deduction is fulfilling its purpose. 


History: Laws 2019, ch. 264; § 1. 
Effective dates. — Laws 2019, ch. 264 pent sined no 
effective date provision, but, pursuant to N.M. Const., art. 


Applicability. — Laws 2019, ch. 264, §2 provided 
that the provisions of Laws 2019, ch. 264 apply to taxable 
years beginning on or after January 1, 2019. 


IV, § 23, was effective June 14, 2019, 90 days after the ad- 
journment of the legislature. 


7-2-39. Deduction from net income for certain dependents. 


A. As long as the exemption amount pursuant to Section 151 of the Internal’Revenue Code 
means zero, a taxpayer who is not a dependent of another individual and files a return as a head 
of household or married filing jointly may claim a deduction from net income in an amount equal 
to the product of four thousand dollars ($4,000) multiplied by the difference between the number 
of dependents claimed on the taxpayer's return and one. . 

B. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction to the department in a manner required by the department. 

C. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount of 
deductions claimed and any other information necessary to evaluate the effectiveness of the de- 
duction. The department shall present the annual report to the revenue stabilization and tax pol- 
icy committee and the legislative finance committee with an analysis of the cost of the deduction. 

D. As used in this section, "dependent" means "dependent" as defined in Section 152 of the 
Internal Revenue Code. 


History: Laws 2019, ch. 270, § 15. 

Cross references. — For Sections 151 and 152 of the 
Internal Revenue Code, see 26 U.S.C. §§ 151 and 152 re- 
spectively. 

Effective dates. — Laws 2019, ch. 270 contained 
no effective date provision for Laws 2019, ch. 270, § 15, 


but, pursuant to N.M, Const., art. IV, § 23, was effective 
June 14, 2019, 90 days after adjournment of the legisla- 
ture, 

Applicability. — Laws 2019, ch. 270, § 59 provided 
that Laws 2019, ch. 270, § 15 apply to taxable years eine 
ning on or after January 1, 2019. 


7-2-40. Deduction; income from leasing a liquor license. 


A. Prior to January 1, 2026, a taxpayer who is a liquor license lessor and who held the license 
on June 30, 2021 may claim a deduction from net income in an amount equal to the gross receipts 
from sales of alcoholic beverages made by each liquor license lessee in an amount, if the liquor li- 
cense is a dispenser's license and sales of alcoholic beverages for consumption off premises are less 
than fifty percent of total alcoholic beverage sales, not to exceed fifty thousand dollars ($50,000) 
for each of four taxable years. 

B. Married individuals filing separate returns for a taxable year for which they could have 
filed a joint return may each claim only one-half of a deduction provided by this section that would 
have been claimed on a joint return. 

C. A taxpayer may claim the deduction provided by this section in proportion to the taxpayer's 
ownership interest if the taxpayer owns an interest in a business entity that is taxed for federal 
income tax purposes as a partnership or limited liability company and that business entity has 
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met all of the requirements to be eligible for the deduction. The total deduction claimed in the ag- 
gregate by all members of the partnership or association with respect to the deduction shall'not 
exceed the amount of the deduction that could have been claimed by a sole owner of the business. 

D. A taxpayer allowed a deduction pursuant to'this section shall report the amount of the de- 
duction to the department in a manner required by the department. | 

E. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount of 
deductions:claimed and any other information necessary to evaluate the cost of the deduction. The 
department shall provide the report to the revenue stabilization and tax policy committee and the 
legislative finance committee with an analysis of'the cost’ of the deduction: 2 

F. As used in this section:: 

(1) "alcoholic beverage" means aloalilit beverage as defined in the Eitrady Control Act; 

(2) "dispenser's license" means a license issued pursuant to the provisions of the Liquor 
Control Act [60-3A-1:NMSA 1978] allowing the licensee to sell, offer for sale or have in the person's 
possession with the intent to sell alcoholic beverages both by the drink for consumption on the li- 
censed premises and in unbroken packages, including growlers, for ETRE POR and not for resale 
off the licensed premises; 

(3) "growler" means a clean, refillable, resealable container that has a liquid capacity that 
does not exceed one gallon and that is intended and used for the sale of beer, wine or cider; 

(4) "liquor license" means a dispenser's license issued pursuant to Section 60-6A-3 NMSA 
1978 or a dispeneeris license issued pursuant to Section 60-6A-12 NMSA +1978 issued prior to 
July 1, 2021;, 

(5) "iquor license Jensee" means a person that pe ee a liquor license from a liquor licenise 
lessor; and 

(6) "liquor license lessor" means a person that aides a liquor license to a third party. 


History: Laws 2021, ch. 7, § 1. Effective dates. — Laws 2021, ch. 7; § 37 made Laws 


2021, ch. 7, § 1 effective July 1, 2021. 
ARTICLE 2A. 
Corporate Income and Franchise Tax 

Sec. Sec. . racy 
7-2A-1. Short title. 7-2A-14. Corporate-supported child care; credits allowed. 
7-2A-2. Definitions. 7-2A-15. Qualified business facility rehabilitation credit; 
7-2A-3. Imposition and levy of taxes. corporate income tax credit. 
7-2A-4, Exemptions. 7-2A-16, Intergovernmental business tax credit. 
7-2A-4.1. Exemption; income subject to entity-level tax: 7-2A-17, Repealed. 
7-2A-5. Corporate income tax rates. 7-2A-17.1. Job mentorship tax credit. 
7-2A-5.1.° Corporate franchise tax amount. 7-2A-18, Credit; certain electronic equipment. 
7-2A-6. Tax computation; alternative method. 7-2A-19, Renewable energy production tax credit; limita- 
7-2A-7, Taxes applied to corporations on federal areas. tions; definitions; claiming the credit. 
7-2A-8. Repealed. 7-2A-20. Repealed. 
7-2A-8.1. Repealed. 7-2A-21. “Sustainable building tax credit. 
7-2A-8.2. Repealed. 7-2A-22. Repealed. 
7-2A-8.3. , Combined, and consolidated returns, 7-2A-23. Credit; blended biodiesel fuel. 
7-2A-8.4. Repealed, 7-2A-24. Geothermal ground-coupled heat pump tax 
7-2A-8.5. Repealed. | ' . credit. 
7-2A-8.6. Credit for preservation of cultural property; ‘7-2A-25. Advanced energy corporate income tax credit. 

corporate income tax credit, 7-2A-26. Agricultural biomass corporate income tax 
7-2A-8.7.. Repealed. credit. 
7-2A-8.8. Welfare-to-work tax credit. 7-2A-27. Veteran employment tax credit. 
7-2A-8.9, Tax credit; certain conveyances of real property. 7-2A-28, 2015 sustainable building tax credit. 
7-2A-9. Taxpayerireturns; payment. of tax, .7-2A-28.1,..2021 sustainable building tax credit. 
7-2A-9.1. Estimated tax due; payment of estimated tax; 7-2A-29. Foster youth employment corporate income tax 

penalty; exemption. ~ ‘eredit. 
7-2A-9,.2. Limitation on claiming of credits and tax rebates. 7-2A-30. Deduction to offset material financial effects of 
7-2A-10, Information returns. . changes in deferred tax amounts due to cer- 
7-2A-11. Accounting methods, tain changes made to sections 7-2A-2, 7-2A- 
7-2A-12. Fiscal years permitted. ° 8, 7-2A-8.8, 7-4-10 and 7-4-18 NMSA 1978. 
7-2A-13. Administration. 7-2A-31. Deduction; income from leasing a liquor license. 
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7-2A-1 CORPORATE INCOME AND FRANCHISE TAX 7-2A-2 


7-2A-1. Short title. 
Chapter 7, Article 2A NMSA 1978 may be cited as the "Corporate Income and Franchise Tax Act", 


History: 1978 Comp., § 7-2A-1, enacted. by Laws Am. Jur, 2d, A.L.R. and C,J.S. references. — Deci- 
1981, ch. 37, § 34; 1986, ch. 20, § 32, sion to take foreign income taxes as federal credit under 
§ 901 of the Internal Revenue Code (26 USCS § 901) as 

ANNOTATIONS precluding their deduction for state income tax purposes, 


Law reviews. — For article, "New Mexico Taxes: Tak- 77 A.L.R.4th 823. 
ing Another Look," see 32 N.M.L. Rev. 351 (2002), 


7-2A-2. Definitions. 


For the purpose of the Corporate Income and Franchise Tax Act and unless the context requires 
otherwise: 

A. ."bank" means any national bank,'national banking assogiabions state bank or bank holding 
company; 

B. "apportioned net income" or "apportioned net loss" means net income allocated and appor- 
tioned to New Mexico pursuant to the provisions of the Corporate Income and Franchise Tax Act 
or the Uniform Division of Income for Tax Purposes Act’ [Chapter 7, Article 4 NMSA 1978], but 
excluding from the sales factor any sales that represent intercompany transactions between mem- 
bers of the filing group; 

C. . "base income" means the federal nee pg income or the federal net operating loss of a corpo- 
ration for the taxable year calculated pursuant to the Internal Revenue Code, after special deduc- 
tions provided in Sections 241 through 249 of the Internal Revenue Code but without any deduc- 
tion for net operating losses, as if the corporation filed a federal tax return as a separate domestic 
entity, modified as follows: 

(1) adding to that income: ) 

(a) interest received on a state or feces! Band exempt under the Internal et tak Code; 

(b) the amount of any deduction claimed:in calculating taxable income for all ex- 
penses and costs disectly or indirectly paid, accrued or incurred to a captive real estate investment 
trust; and 
(c) the SEPET of any deduction, other than for premiums, for.amounts paid directly 
or indirectly to a commonly controlled entity that is exempt from corporate income tax pursuant 
to Section 7-2A-4 NMSA 1978; 

(2) subtracting from that income: 

(a) income from obligations of the United States net of expenses incurred to earn that 
income; ' ; 
(b) other amounts that the state is prohibited from taxing because of the laws or con- 
stitution of this state or the United States net of any related expenses; 

(c) an amount equal to one hundred percent of the subpart F income, as that term is 
defined in Section 952 of the Internal Revenue Code, as that section may be amended or renum- 
bered, included in the income of the corporation; and 

(d) an amount equal to one hundred percent of the income of the corporation under 
Section 951A of the Internal Revenue Code, after allowing the deduction provided in Section 250 
of the Internal Revenue Code; 

(3) making other adjustments deemed necessary to properly reflect income of the unitary 
group, including attribution of income or expense related to unitary assets held by related corpora- 
tions that are not part of the filing group; and 

(4) for a taxpayer that conducts a lawful business pursuant to the laws of this state, ex- 
cludes an amount equal to any expenditure that is eligible to be claimed as a federal income tax 
deduction but is disallowed pursuant to Section 280E of the Internal Reveriue Code; as that sec- 
tion mpay. be amended or renumbered; 

D. "captive real estate investment trust" means a corporation, trust or association taxed as a 
real estate investment trust pursuant to Section 857 of the Internal Revenue Code, the shares or 
beneficial interests of which are not regularly traded on an established securities market; provided 
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that more than fifty percent of any class of beneficial interests or shares of the real estate invest- 
ment trust are owned directly, indirectly or constructively by the taxpayer during all or a part of 
the taxpayer's taxable year; 

E. "common ownership" means the direct or indirect control or ownership of more than fifty per- 
cent of the outstanding voting stock, ownership of which is determined pursuant to Section 1563 of 
the Internal Revenue Code, as that section may be amended or renumbered, of: 

(1) a parent-subsidiary controlled group as defined in Section 1563 of the Internal Rev- 
enue Code, except that fifty percent shall be substituted for eighty percent; 

(2) a brother-sister controlled group as defined in Section 1563 of the Internal Revenve 
Code; or 

(3) three or more corporations each of which is a member of a group of corporations ‘de- 
scribed in Paragraph (1) or (2) of this subsection, and one of which is: 

(a) acommon parent corporation included in a group’ of corporations aenoribedain 
Paragraph (1) of this subsection; and 

(b) “included i im a'‘group of corporations described in Paragraph (2) of this dabeGctidn 

F. "consolidated group" means the group of entities properly filing a federal consolidated re- 
turn under the Internal Revenue Code for the taxable year; 

G. "corporation" means corporations, joint stock companies, real estate trusts organized and 
operated under the Real Estate Trust Act [47-2-1 to 47-2-6 NMSA 1978], financial corporations 
and banks, other business associations and, for corporate income tax purposes, partnerships and 
limited liability companies taxed as corporations under the Internal Revenue Code; 

H. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of’ the department Saale authority ae pega to that em- 
ployee by the secretary) 

I, . "filing group" means a group'‘of corporations properly included in a return pursuant to See: 
tion 7-2A-8.3 NMSA 1978 for a particular taxable year; 

J. "fiscal year" means any accounting yerid of twelve months ending on the last day of any 
month other than December; 

K. "grandfathered net operating loss carryover" means: 

(1) the amount of net loss properly reported to New abet for taxable years begin- 
ning January 1, 2013 and prior to January 1, 2020 as part of a timely filed original return, or an 
amended return for those taxable years filed tntiol to January 1, 2020, to the extent such loss can 
be attributed to one or more corporations that are properly included in the taxpayer's return for 
the first taxable year beginning on or after January 1, 2020; 

(2) reduced by: 

(a). adding back deductions that were taken by the cht petation or corporations for 
royalties or interest paid to one or more related corporations, but only to the extent that such ad- 
justment would not create a net loss for such related corporations; and . 

(b) the amount of net operating loss deductions taken prior to January 1,:2020 that 
would be charged against those losses consistent with the Internal Revenue Code and provisions 
of the Corporate Income and Franchise Tax Act applicable to the year of the deduction; and . 

(3) apportioned to New Mexico using the apportionment factors that can properly be at- 
tributed to the corporation or corporations for the year of the net loss; 

L. "Internal Revenue Code" means the United States Internal Revenue Code of 1986, as amended; 

M. "net income" means: | . ) 

(1) the base income of a corporation properly filing a tax return as a separate entity; or 

(2) the combined base income and losses of corporations that are part of a filing group 
that is computed after eliminating intercompany income and expense in a manner consistent with 
the consolidated filing sae ne ey of the Internal Revenue Code and the Corporate Income and 
Franchise Tax Act; 

N. "net operating loss carryover" means the apportioned net loss properly reported on an origi- 
nal or amended tax return for taxable years beginning on or after January 1, 2020 by the taxpayer: 

(1). plus: 

(a) the portion of an atwbetladad net isis properly ntrga tra to New Mexico for a tax- 
able year beginning on or after January 1;.2020, on a separate year return, to the extent: the 
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taxpayer would have been entitled to include the portion of such apportioned net loss in the tax- 
payer's consolidated net operating loss carryforward under the Internal Revenue Code if the tax- 
payer filed a consolidated federal return; and 

(b) the taxpayer's grandfathered net operating loss carryover; and 

(2) minus: . 

(a) the amount of the net operating loss carryover attributed to an entity that has left 
the filing group, computed in a manner‘consistent with the consolidated filing requirements of the 
Internal Revenue Code and applicable regulations,.as if the taxpayer were filing a consolidated 
return; and 

(b) the amount of net operating loss deductions properly taken by the Eeearai 

O.. "net operating loss deduction" means the portion of the net operating loss carryover that 
may be deducted from the taxpayer's apportioned net. income under the Internal Revenue Code 
as of January 1, 2018 for the taxable year in which the deduction is taken, including the eighty 
percent limitation of Section 172(a) of the Internal Revenue Code:as of January ~ 2018 calculated 
on the basis of the taxpayer's apportioned net income; 

P. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company; firm, partnership, limited liability company, joint venture, syndicate or other asso- 
ciation; "person" also means, to the extent permitted by law, any federal, state or other governmen- 
tal unit or subdivision or agency, department or instrumentality thereof; 

Q. "real estate investment trust"has the meaning ascribed to the term in Section 856 of the 
Internal Revenue Code, as that section may be amended or renumbered; 

R. "related corporation" means a corporation that is under common ownership with one or 
more corporations but that is not included in the same tax return; 

S. "return" means any tax or information return, including a water's- waive or worldwide com- 
bined return, a consolidated return, a declaration of estimated tax or a claim for refund, including 
any amendments or supplements to the return, required or permitted pursuant to a law subject 
to administration and enforcement pursuant to the Tax Administration Act and filed with the de- 
partment by or on behalf of any person; 

AM "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

U. "separate year return" means a properly filed original or amended return for a taxable year 
beginning on or after January 1, 2020 by a taxpayer reporting a loss, a portion of which is claimed 
as part of the net operating loss carryover by another taxpayer in a‘subsequent return period; 

V. "state" means any state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico, any territory or possession of the United States or political subdivision thereof or any 
political subdivision of a foreign country; 

- W. "state or local bond" means a bond issued by a state other than New Mexico or by a local 
government other than one of New Mexico's political subdivisions, the interest from which is ex- 
cluded from income for federal income tax purposes under Section 103 of the Internal Revenue 
Code, as that section may be amended or renumbered; 

_X. "taxable income" means a taxpayer's apportioned net income minus the net operating loss 
deduction for the taxable, year; 

Y. "taxable year" means the calendar year or fiscéil year upon the basis of which the net income 
is computed under the Corporate Income and Franchise Tax Act and includes, in the case of the 
return made for a fractional part of a year under the provisions of that act, the period for which 
the return is made; 

Z. "taxpayer" means any corporation or group of corporations filing a return pursuant to Section 7- 
2A-8.3 NMSA 1978 subject to the taxes imposed by the Corporate Income and. Franchise Tax Act; 

AA. "unitary group" means a group of two or more corporations, including a captive real estate 
investment trust, but not including an S corporation, an insurance company subject to the provi- 
sions of the New Mexico Insurance Code, an insurance company that would be subject to the New 
Mexico Insurance Code if the insurance company engaged in business in this state or a real estate 
investment trust that is not a captive real estate investment trust, that are: 

(1);. related through common ownership; and 
(2) economically interdependent with one another as demonstrated by the following factors: 
(a) centralized management; 


569 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-2A-2 TAXATION 7-2A-2 


(b) functional integration; and 
(ec) economies of scale; 
BB. "water's-edge group" means all corporations that are part of a unitary group, except: 
(1) corporations that are exempt from corporate income tax pursuant to Section 7-2A-4 
NMSA 1978; and 
(2) corporations wherever organized or incorporated*that have less than twenty percent 
of their property, payroll and sales sourced to locations within the United States, following the 
sourcing rules of the Uniform Division of Income for Tax Purposes Act [Chapter 7, pros 4 NMSA 
1978]; and ba 
CC. "worldwide combined group" means all members of a unitary group, except members that 
are exempt from corporate income tax pursuant to Section 7-2A-4 NMSA 1978, irrespective of the 
country in which the corporations are incorporated or conduct business activity. 


History: 1978 Comp., § 7-2A-2, enacted by Laws N, deleted "the amount, or any portion.of the amount; of a 
1986, ch. 20, § 33; 1991, ch. 9, § 25; 1998, ch. 307, § 3; net operating loss for any taxable year that, pursuant to 
1993, ch. 309, § 1; 1995, ch. 11, § 5; 1999, ch. 47, § 6; Paragraph (8), (4) or (5) of Subsection I of this section, may 
2014, ch. 53, § 2; 2017, ch. 95, § i; 2019, ch. 270, § 16; be excluded from base income" and added "the apportioned 
2020 (1st S.S.), ch. 4, § 2; 2021 (ist S.S. , ch, 4, § 52. net loss properly reported on an original or amended tax 

Cross references. — For Sections 103 and 172 of the return for taxable years beginning on or after January 1, 
Internal Revenue Code, see 26 U.S.C. §§ 103 and 172, re- 2020 by the taxpayer", and added new Paragraphs N(1) 
spectively. and N(2); added a new Subsection O and redesignated 

The 2021 (1st S.S.) amendment, effective June 29, 2021, former Subsections L and M as Subsections P and Q, re- 
provided an exclusion, for certain taxpayers an amount equal spectively; added new Subsections R.and S and redesig- 
to any expenditure that is eligible to be claimed as a federal nated former Subsection N as Subsection T; added a new 
income tax deduction but is disallowed by Section 280E of ‘Subsection U and redesignated former Subsections O and 
the Internal Revenue Code, to the definition of "base income". » P as Subsections V and W, respectively; added a new Sub- 
for purposes of the Corporate Income and Franchise Tax Act; section X and redesignated former Subsections Q through 
in Subsection C, added Paragraph C(4), S as Subsections Y, Z and AA, respectively; in Subsection 

The 2020 (1st S.S.) amendment, effective June 29, Z, after "corporation", added "or group of corporations fil- 
2020, amended the definition of "net operating loss deduc- ing a return pursuant to Section 7-2A-8.3 NMSA 1978"; 
tion" for purposes of the Corporate Income and Franchise ~-. in Subsection AA, after “unitary”, deleted "corporations" 
Tax Act to conform to the definitions found in the federal and added "group", after "means", deleted "two or more in- 
Tax Cuts and Jobs Act of 2017; and in Subsection O, after tegrated corporations other than any foreign corporation 
each occurrence of "Internal Revenue Code", added "as of incorporated in a foreign country and not engaged in trade 
January 1, 2018". or business in the United States during the taxable year, 

The 2019 amendment, effective January 1, 2020, de- that are owned in the amount of more than fifty percent 
fined "apportioned net income", "common ownership", "oon- and controlled by the same person and for which at least 
solidated group", "filmg group", "grandfathered net operat- one of the following conditions exists" and added "a group 
ing loss carryover", "net operating loss deduction", "related of two or more corporations, including a captive real estate 
corporation", "return", separate year return", "taxable _ investment trust, but not including an S corporation, an 
income", "waters-edge group" and "worldwide "combined insurance company subject to the provisions of the New 
group", and revised and removed the definitions of certain Mexico Insurance Code, an insurance company that would 
terms, as used in the Corporate Income and Franchise Tax be subject to the New Mexico Insurance Code if the insur- 
Act; deleted former Subsection A, which defined "affiliated ance company engaged in business in this state or a real 
group", and redesignated former Subsection B as Subsec- estate investment trust that is not a captive real estate 
tion A; added a new Subsection B; in Subsection C, deleted investment trust, that are", deleted’ former Paragraphs 
"that part of the taxpayer’s income defined as taxable in- (1) through (3) and added new Paragraphs AA(1) through 
come and upon which the federal income tax is calculated AA(2); and added new Subsections BB and CC, _, 
in the Internal Revenue Code for income tax purposes Applicability. — Laws 2019, ch. 270, § 59 provided 
plus:" and added "the federal taxable income or the fed- that the provisions of Laws 2019, ch. 270, § 16 apply to 
eral net operating loss of a corporation for the taxable year taxable years beginning on or after January 1, 2020. 
calculated pursuant to the Internal Revenue Code, after The 2017 amendment, effective June 16, 2017, de- 
special deductions provided in Sections 241 through 249 of fined "captive real estate investment trust" and "real 
the Internal Revenue Code but without any deduction for estate investment trust", and revised the definition of 
net operating losses, as if the corporation filed a federal tax "base income", for purposes of the Corporate Income and 
return as a separate domestic entity, modified as follows", Franchise Tax Act; in Subsection C, after "for income tax 
deleted former Paragraphs C(1) through C(8) and added purposes plus", added paragraph designation "(1)", in 
new Paragraphs C(1) through C(3); added new Subsec- Paragraph C(1), after "for that year", deleted "base in- 
tions E and F and redesignated former Subsections E and . come’ also includes", added paragraph designation "(2)", 
F as Subsections G and H, respectively; added a new Sub- and added Paragraph C(3); added a new Subsection D and 
section I and redesignated former Subsection G as Subsec- redesignated former Subsections D through K as Subsec- 
tion J; added a new Subsection K and redesignated former tions E through: L, respectively; in Subsection K, after 
Subsections H and I as Subsections L and M, respectively; "Subsection", changed "H" to "I"; and added a new Subsec- 
in Subsection M, after "means", deleted "base income ad- tion M and redesignated former Subsections L through Q 
justed to exclude", deleted Paragraphs (1) through (5) and as Subsections N through S. 
added new Paragraphs M(1) and M(2); deleted former Sub- The 2014 amendment, effective May 21, 2014, ex- 
section J, which defined "net operating loss", and redesig- cluded net operating loss carryover from net income for 
nated former Subsection K as Subsection N; in Subsection twenty years; in Subsection H, in Paragraph (4), after the 
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first and second instances of "January 1, 1991", added "and G to J as present Subsections F to I; in present Subsection 
prior to January 1, 2013"; in Subsection H, in Paragraph I, added present Paragraph (2) and Paragraphs (4) and (5), 
(4), in Subparagraph (c), after "carryover is exhausted", added "other" at the beginning of Paragraph (3) and made a 
added "for any net operating loss carryover from a tax- related stylistic change; added present Subsections J, K and 
able year prior to January 1, 2013", after "operating loss O; and redesignated former Subsections K to M and N to P 
carryover", added "from a taxable year beginning prior to as present Subsections L to N and P to R, respectively. 
January 1, 2013"; in Subsection H, added Paragraph (5), 

including Subparagraphs (a) through (c); and in Subsec- ANNOTATIONS 


tion J, after "Paragraph (3), (4)", added "or.(5)". Law reviews. — For note, "The Entry and Regulation 
The 1999 amendment, effective June 18;1999, deleted of Foreign Corporations Hider New ESR Law oud Un- 
former Subsection F, which defined "financial corporation" der the Model Business Corporation Act," see 6 Nat. Re- 
and redesignated subsequent subsections accordingly; in sources J. 617 (1966). : ‘ 
Subsection H deleted former Paragraph (1), which read For comment, "Coal Taxation in the Western States: The 


"amounts that have been taxed as income under the Need for a Regional Tax Policy," see 16 Nat. Resources J. 


Banking and Financial Corporations Tax Act" and redes- 415 (1976). 
EE Ei smb ser Nees Parenes Hs: cueuiay mryssee Updated Am. Jur, 2d, A.L.R. and C.J.S. references.—71 Am 
statutory references, phe Local cs ‘ 5 : 
The 1995 amendment, effective June 16, 1995, in- 970, sae anes cnoeicteratian $§ 103 to 107, 255, 266 to 
serted. and limited liability companies” near the end of Building and loan association as within provisions as to 
pabeemaen Diand tea) eh) up uascction M, franchise taxes, 86 A.L.R. 826, 143 A.L.R. 1026. 
The 1993 amendment, added the language beginning “Holding companies, 98 ADR: 1511. 


"in no.event" at the end of Subparagraph (5)(c) of Subsection ‘Association or joint stock company, meaning of, within 
cs fT eee : +15 ues : A :} ] 
I; inserted "limited liability company" in Subsection L; and statutes taxing associations or joint stock companies as cor- 


inserted “other than any foreign corporation incorporated porations, 108 A.L.R. 340, 144 A.L.R. 1050, 166 A.L.R. 1461. 

ina foreign country and not engaged in trade or business in Foreign corporation, validity, under Federal Con- 

the United States during the taxable year" in Subsection R., stitution, of state tax on, or measured by, income of, 67 
The 1991 amendment, effective June 14, 1991, added AL.R.2d 1322. : , : 


the language beginning "plus, for taxable years" at the end of Constructioreanth agplicati : 

4 ; ae ERY #2 ard 5 pplication of state corporate income 
Subsection C; deleted “or ‘director'" following,""department tax’ statutes allowing net operating loss deductions, 33 
in Subsection E; deleted former Subsection’ F which read AL.R.5th 509. 

"director' means the secretary of taxation and revenue or 
the secretary's delegate"; redesignated former Subsections 


7-2A-3. Imposition and levy of taxes. 


A. A tax to be known as the "corporate income tax" is imposed at the rate specified in the Cor- 
porate Income and Franchise Tax Act upon the taxable income of a corporation or group of corpo- 
rations, in whatever jurisdiction organized or incorporated, that is engaged in the transaction of 
business in, into or from this state or deriving any income from any property or employment within 
this state. 

B. A tax to be known as the "corporate franchise tax" is imposed in the amount specified in the 
Corporate Income and Franchise Tax Act upon every domestic corporation and upon every foreign 
corporation employed or engaged in the transaction of business in, into or from this state or deriv- 
ing any income from any property or employment within this state and upon every domestic or 
foreign corporation, whether engaged in active business or not, but having or exercising its corpo- 
rate franchise in Uhis’s state. 


History: 1978 Comp., § 7-2A-3, enacted by Laws (8) gross receipts tax, local option gross receipts tax or 
1981, ch. 37, § 36; 1986, ch. 20, § 34; 2019, ch. 270, § 17. compensating tax liabilities for failure to pay any of those 

Temporary provisions. — Laws 2020 (1st S.S.). ch. 4, taxes that became due March 25, 2020 through July 25, 
§ 4, effective June 29, 2020, provided: 2020; provided that the failure to pay the :tax was made 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA without intent to evade or defeat the tax; and provided 
1978, no interest shall accrue and no penalty shall be as- further that payment for the unpaid taxes is made in full 
sessed to a taxpayer for: on or before April 25, 2021; and 

(1). tax liabilities pursuant to the Income Tax Act or (4) tax liabilities assessed between September 3, 2019 
the Corporate Income and Franchise Tax Act for failure and January 3, 2020 as the result of a managed audit per- 
to pay the tax that became due April 15, 2020 through formed .in accordance with a managed audit agreement pur- 
July 15, 2020; provided that the failure to pay the tax was suant to Section 7-1-11:1 NMSA 1978; provided that pay- 
made without intent to evade or defeat, the tax; and pro- ment for those liabilities is made pursuant to terms of the 
vided further that payment for the unpaid payments is managed audit agreement on or before December 31, 2020. 
made in full on or before April 15, 2021; B, Notwithstanding : Sections 7-38-49 and 7-38-50 

(2) tax liabilities pursuant to the Withholding Tax Act NMSA 1978, no interest shall accrue and no penalty shall 
for failure to pay the tax that became due March 25, 2020 be assessed to a property owner for unpaid property taxes 
through July 25, 2020; provided that the failure to pay the that became due April 10, 2020 pursuant to Section 7-38- 
tax was made without intent to evade or defeat the tax; 38 NMSA 1978; provided that: 
and provided further that payment for the unpaid taxes is (1) the unpaid property taxes did not become delinquent 
made in full on or before April 25, 2021; because of an intent to defraud by the property owner; 
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(2) payment for the unpaid property taxes is made in Constitutionality of formula applied to taxation 
full on or before May 10, 2021; and of dividends received from foreign subsidiaries, — 
(8). the subject property does not have ‘property taxes Taxation of dividends from foreign subsidiaries under the 
that became delinquent pursuant to Section 7-38-46 separate corporate entity method violates the commerce 
NMSA 1978 prior to May 10, 2020. clause of the United States Constitution, and application 
The 2019 amendment, effective January 1, 2020, modi- of the Detroit formula is an insufficient remedy. Conoco, 
fied certain language within the section; in Subsection A, Inc. v. Taxation & Revenue Dep't, 1997-NMSC-005,122 
after "upon the", deleted "net" and added "taxable", and N.M. 736, 931 P.2d 780, cert. denied, 521:'U,S, 1112, 117 s. 
after "income of", deleted "every domestic corporation and Ct. 2497, 1388 L. Ed. 2d:1003 (1997). 
upon the net income of every foreign corporation employed Law reviews. — For note, "The Entry and Regulation 
or" and added "a corporation or group of corporations, in of Foreign Corporations Under New Mexico Law and Un- 
whatever jurisdiction organized or incorporated, that is". der the Model Business Corporation Act," see 6 Nat. Re- 
Applicability, — Laws 2019, ch. 270, § 59 provided sources J. 617 (1966). 
that the provisions of Sections 16 through 22 and 58 of Am. Jur. 2d, A.L.R. and C.J.S. references.—18 re 
Laws 2019, ch. 270 apply to taxable years beatae on or Jur. 2d Cortidvatioiis §§ 70 to 72; 71 Am. Jur. 2d State and 
after January 1, 2020. . Local Taxation §§.254 to 276, 285 to 288, 294 to 296, 569, 
571, 572, 574, 575. 
ANN OTATIONS Rights in navigable waters as franchise, 36 A.L.R. 1523. 
Constitutionality. — The United States supreme 7m vreau tax Seu Pane from franchise tax, 103 


court has held that similar state franchise tax laws:do not 
violate the federal constitution. Southern Pac. Co. v. State Carriers by water, tax any 105 A.L.R. il, 139 A.L.R. 950. 
Corp.Comm'n, 1937-NMSC-059, 41 N.M, 556, 72 P.2d 15. Affiliated. corporation, franchise tax of corporation as af- 

More business interstate than intrastate. — A fran- fected by creation of, 117 A.L.R.508, fens 
chise tax upon a foreign corporation is not invalid because Nature of tax ie foreign corporation as franchise or 
its interstate business exceeds its intrastate. business. property tax, 131 A.L.R. 927, 


Southern Pac. Co. v. State Corp. Comm'n, 1937-NMSC- 059, Doing business, business done, or the like, outside the 
41 N.M, 556, 72 P.2d 15. state, for purposes of allocating income under franchise 


"Property and business" in the state as amend in the tax law, what constitutes, 167 ests sips: Ee aatht ; 
former section was construed by the commission to mean Validity under export-import clause of federa : constitu- 
all property of the corporation not used exclusively in in- tion of state tax on corporations, 20 A.L.R.2d 152, 46 L. 


terstate business, plus the total gross receipts from intra- Ed. 2d 955. 
state business therein. It did not refer to business across 84 C.J.S. Taxation §§ 169 to 170, 177 to 180, 227 to 230; 


state lines. Southern Pac, Co, v. State Corp, Comm'n, 85 C.J.S, Taxation §§ 1694 et seq. 
1937-NMSC-059, 41 N.M. 656, 72 P.2d 15. 


7-2A-4. Exemptions. 


‘N o corporate income or franchise tax shall be imposed upon: 

A. .ingurance companies, reciprocal or inter-insurance exchanges which pay a premium tax to 
the state; 

B, a trust organized or created in the United States and forming part of a stock vanite pension 
or profit-sharing plan of an employer for the exclusive benefit of his employees or their beneficia- 
ries, which trust is exempt from taxation under the provisions of the Internal Revenue, Code; or. . 

C.. religious, educational, benevolent or other organizations not organized for profit which are 
exempt from income taxation under the Internal Revenue Code unless the preanizakion receives 
income which is subject to federal income taxation as "unrelated business income" under the In- 
ternal Revenue Code, in which case the organization is subject to the corporate franchise tax, and 
the corporate income tax applies to the unrelated business income. 


History: 1978 Comp., § 7-2A-4, enacted by Laws Exemption from taxation of property which religious or 
1981, ch. 37, § 37; 1986, ch. 20, § 35; 1989, ch. 111, $1. charitable body has no right to hold, 27 A.L.R. 1047. 

Cross references, — For exemption of nonprofit ase Exemption of charitable organization from taxation 
rations} see 53-8-28B NMSA 1978. or special assessment, 34 A.L.R, 634, 62 A. LR. 328, 108 

For the Internal Revenue Code, see 26 U.S.C. § 1 ef'seq. A.L.R. 284, 

The 1989 amendment, effective June 16, 1989, substi- Gift or trust for benefit of employees of abe gaxtaesols or 
tuted the present provisions of Subsection C for “religious, business as within exemption or deduction ‘provisions of 
educational, benevolent or other organizations not orga- succession tax or income tax law, 71 A.L.R. 870. 
nized for profit which are exempt from income taxation un- Permissible classification of insurance companies which 
der the Internal Revenue Code" except to the extent that will justify discrimination among them by taxing statutes, 
such income is subject to federal income taxation as "unre- 83-A.LiR, 464,00 0 
lated business income under the Internal Revenue Code". Business trust, franchise tax on, as denial of equal pro- 


tection of the laws, 108 A.L.R. 333. 


OTATIONS Annuities, consideration paid for, as "premium" within 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 19 Am. contemplation of statute imposing franchise tax on insur- 
Jur, 2d Corporations, § 2524; 71 Am. Jur, 2d State and Lo- ance company, 109 A.L:R. 1060, 135 A.L.R. 1248. 
cal Taxation §§ 309, 318, 396 to 331, 862 to 391, 428 to What constitutes a trust, for § income tax fingers 118 
435, 475, 477 to 482. A.L.R. 457, 
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Extent of area within tax exemption extended to: prop- charitable or other exempt purposes under Internal Rev- 
erty used for educational, religious, or charitable pur- enue Code, 69 A.L.R.2d 871. 
poses, 134 A.L.R. 1176. Receipt of payment from beneficiaries as affecting tax 
Hospitals as within tax exemption provision not specifi- exemption of charitable institutions, 37 A.L.R.3d 1191. 
cally naming hospital, 144 A.L.R. 1483. Tax exemption of property of educational body as ex- 
Tax exemption of property of religious, educational, or ~. tending to property used by personnel as living quarters, 
charitable body as extending to property or income thereof 55 A.L.R.3d 485. 
used in publication or sale of literature, 154 A.L.R. 895. Qualification of health care entities for federal tax 
What amounts to trust for benefit of employees within exemption as charitable organization under 26 USCS 
exemption from income tax, 161 A.L.R. 774. § 501(c)(3), 184 A.L-R. Fed. 395. 
When is corporation, community chest, fund, founda- 84 C.J.S. Taxation §§ 208 to 218, 261 to 262, 310 to 312, 
tion, or club "organized and operated exclusively" for 321 et seq.; 85 C.J.S. Taxation §8 1736 to 1737. 


7-2A-4.1. Exemption; income subject to entity-level tax. 


Net income subject to the entity-level tax is exempt from corporate income tax. 


History: Laws 2022, ch. 46, § 2. Applicability. — Laws 2022, ch. 46, § 4 provided that 
Effective dates. — Laws 2022, ch. 46 contained no ef- the provisions of Laws 2022, ch. 46 apply to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2022. 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


7-2A-5. Corporate income tax rates. 


The corporate income tax imposed on corporations by Section 7-2A-3 NMSA 1978 shall be: 


If the taxable income is: The tax shall be: 

Not over $500,000 : 4.8% of taxable income 

Over $500,000 $24,000 plus 5.9% of excess over $500,000. 
History: 1978 Comp., § 7-2A-5, enacted by Laws in Subsection A, added the introductory Agntence: and 


1981, ch. 37, § 38; 1981, ch. 176, § 1; 1983, ch. 218, § 8; added Subsections B through F, _ 

1986, ch. 20, § 36; 1987, ch. 277, § 5; 2013, ch. 160, § 3; 

2019, ch. 270, § 18. _~ ANNOTATIONS 
The 2019. amendment, effective January 1, 2020, re- 

vised corporate income tax rates and corporate income 

tax brackets; in the introductory clause, after "shall be:", 

deleted "at the rates specified in the following tables:"; de- 

leted former Subsections A through E, subsection designa- 

tion "F.\" and the language "for taxable years beginning on 


Use of federal tax code and regulations. — New 
Mexico income taxation law does not adopt directly the 
Internal Revenue Code and Treasury Regulations, but 
does permit New Mexico taxpayers to enjoy the benefits of 
their election to use accelerated depreciation methodolo- 
gies in calculating federal taxable income. Jn re Rates and 


or after January 1, 2018"; and preceding each occurrence Charges of Mountain States Tel. & Tel. Co. v. N.M. State 

of "income", deleted "net" and added "taxable". ; Corp. Comm'n, 1986-NMSC-019, 104 N.M. 36, 715 P.2d 
Applicability. — Laws 2019, ch. 270, § 59 provided 1332. 

that the provisions of Sections 16 through 22 and 58 of Am. Jur, 2d, A.L.R. and C.J.S. references.—71 1 Am. 

Laws 2019, ch. 270 apply to taxable years beginning on or Jur. 2d State and Local Taxation § 469. 

after January 1, 2020. 85 C.J.S. Taxation § 1698. 


The 20138 amendment, effective January 1, 2014, de- 
creased certain corporate income tax rates over five years; 
7-2A-5.1. Corporate franchise tax amount. 


The corporate franchise tax amount imposed on a corporation by Section 7-2A-3 NMSA 1978 
shall be fifty dollars ($50.00) per taxable year or any fraction thereof. _ 


History: Laws 1986, ch. 20, § 37; 1992, ch. 78, § 3. capital stock of the corporation is taxed. Values of prop- 
The 1992 amendment, effective May 20, 1992, added erty and gross receipts are used as factors to determine 
"or any fraction thereof" at the end of the section. the number of shares of the corporate stock that mea- 
sures the tax. Southern Pac. Co. v. State Corp. Comm'n, 

ANNOTATIONS 1937-NMSC-059, 41 N.M. 556, 72 P.2d 15. 


Computation. — The tax provided by the former sec- 
tion was a franchise tax, since neither the property nor the 
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7-2A-8.3 


7-2A-6. Tax computation; alternative method. 


For those taxpayers who do not compute an amount upon which the federal 4 income tax is cal- 
culated or who do not compute their federal income tax payable for the taxable year, the secretary 
shall prescribe such regulations or instructions as he may towel necessary to enable them to com- 


pute their corporate income tax due. 


History: 1978 Comp., § 7-2A-6, enacted by Laws 
1981, ch. 37, § 39; 1986, ch. 20, § 38. 


. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 85 
C.J.S. Taxation § 1756 to 1759. ; 


7-2A-7. Taxes applied to corporations on federal areas. 


To the extent permitted by law, no corporation shall be relieved from liability for corporate in- 
come tax or corporate franchise tax by reason of receiving income from transactions occurring or 


work or services performed within a federal area. 


History: 1978 Comp., § 7-2A-7, enacted by Laws 
1981, ch. 37, § 40; 1986, ch. 20, § 39. 

Cross references. — For other taxes applicable in fed- 
eral areas, see 19-2-5 NMSA 1978. 


7-2A-8. Repealed. 
Repeals. — Laws 2019, ch. 270, § 58 repealed 7-2A-8 


NMSA 1978, as enacted by Laws 1981, ch, 37, § 41, re- 
lating to credit, income ‘allocation and apportionment, 


7-2A-8.1. Repealed. 


Repeals. — Laws 1990, ch. 49, § 22 repealed 7-2A- 
8.1 NMSA 1978, as enacted by Laws 1983, ch, 213, § 10, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 71 Am. 
Jur, 2d State and Local Taxation § 228. 
84 C.J.S. Taxation § 292. 


effective January 1, 2020, For provisions of former section, 
see 2019 NMSA 1978 on NMOneSource.com. 


installation, effective January 1, 1993. For provisions 
of former section, see the 1992 NMSA 4978 on NMOne 


relating to credit for solar or wind energy equipment Source.com. 


7-2A-8.2. Repealed. 


Repeals. — Laws 1990, ch. 49, § 21 repealed 7-2A-8,2 
NMSA 1978, as enacted by Laws 1983, ch. 213, § 11, relat- 
ing to tax credits for.solar capital investments, effective 


January 1, 1991. For provisions of former section, see the 
1990 NMSA 1978 on NMOneSource.com. 


7-2A-8.3. Combined and consolidated returns. 


A. Corporations that are part of a unitary group shall file a return properly reporting and 
paying tax on taxable income as a worldwide combined group unless they properly elect to report 
and pay tax on taxable income as a water's-edge or consolidated group, pursuant to department 
rules and instructions, on the first original return required to be filed for taxable years beginning 
on or after January 1, 2020. Corporations electing to file a consolidated return must file on that 
same basis for federal income tax purposes. Once a unitary or consolidated group has properly 
made an election to file as a water's-edge or consolidated group, the group and any of the group's 
members shall file a return on that basis for at least seven consecutive years unless the secretary 
grants permission otherwise. Corporations that are part of a unitary group filing a return-are 
jointly and severally liable for the tax imposed pursuant to the Corporate Income and Franchise 
Tax Act on taxable income. Pee 

B. Corporations required to file a return as part of a filing group pursuant to this section may 
designate a member of the group to act as the principal corporation to file the return, make any 
elections, claim tax credits or refunds or perform any other act on behalf of the group with respect 
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7-2A-8.6 


to the corporate income tax; provided that the members of the group remain jointly and severally 
liable for the taxes due pursuant to Subsection A of this section. ° 


History: 1978 Comp., § 7-2A-8,.3, enacted by Laws 
1983, ch. 213, § 12; 1986, ch. 20, § 43; 1993, ch. 307, § 4; 
1993, ch. 309, § 2; 2013, ch. 160, § 4; 2019, ch. 270, § 19. 

The 2019 amendment, effective January 1, 2020, com- 
pletely rewrote the section;-in, the section heading, after 
"combined", added "and consolidated"; deleted former Sub- 
sections A through D and added new Subsections A and B. 

Applicability. — Laws 2019, ch. 270, § 59 provided 
that the provisions of Sections 16 through 22 and 58 of 
Laws 2019, ch, 270 apply to taxable years beginning on or 
after January 1, 2020. 


7-2A-8.4. Repealed. 
Repeals. — Laws 2019, ch. 270, § 58 repealed 7-2A-8.4 


NMSA 1978, as enacted by Laws 1983, ch. 213, § 13, relat- 
ing to consolidated returns, effective January 1, 2020, For 


7-2A-8.5. Repealed. 


Repeals. — Laws 1990, ch. 49, § 23 repealed 7-2A- 
8.5 NMSA 1978, as enacted by Laws 19838, ch. 212, § 2, 


The 2013 amendment, effective July 1, 2018, required 
combined reporting for certain unitary corporations with 
a retail facility of more than thirty thousand square feet 
but that do not have nonretail facilities that employ at 
least seven hundred fifty employees;.in the first sentence, 
after "combined net income were that of one corporation", 
added the remainder of the sentence; and added Subsec- 
tion D. 

The 1993. amendment, effective June 18, 1993, re- 
wrote this section to the extent that a detailed comparison 
was impracticable, 


provisions of former section, see the 2019 NMSA 1978 on 
NMOneSource.com. 


relating ‘to corporate income tax credit for geothermal 
capital investment, effective January 1, 1996. 


7-2A-8.6. Credit for preservation of cultural property; corporate income 
tax credit. 


A. Tax credits for the preservation of cultural property may be claimed as follows: 

(1) to encourage the restoration, rehabilitation and preservation of cultural properties, a 
taxpayer that files a corporate income tax return and that is the owner of a cultural property listed 
on the official New Mexico register of cultural properties, with its consent, may claim a credit not 
to exceed twenty-five thousand dollars ($25,000) in an amount equal to one-half of the cost of res- 
toration, rehabilitation or preservation of the cultural property; or 

(2) ifa cultural property, whose owner may otherwise claim the credit set forth i in patent 
(1) of this subsection is also located within an arts and cultural district designated by the state or a 
municipality pursuant to the Arts and Cultural District. Act [15-5A-1 through 15-5A-7 NMSA 1978], 
the owner of that cultural property may claim a credit not to exceed fifty thousand dollars ($50,000), 
including any credit claimed pursuant to Paragraph (1) of this subsection, in an amount equal to 
one-half of the cost of restoration, rehabilitation or preservation of the cultural property. 

B. The taxpayer may claim the credit if: 

(1) it submitted a plan and specifications for restoration, rehabilitation or preservation to 
the committee and received approval from the committee for the plan and specifications prior to 
commencement of the restoration, rehabilitation or preservation; 

(2) it received certification from the committee after completing the restoration, rehabili- 
tation or preservation, or committee-approved phase, that it conformed to the plan and specifica- 
tions and preserved and maintained those qualities of the property that made it eligible for inclu- 
sion in the official register; and 

(3) the project is completed within twenty-four months of the date the project is approved 
by the committee in accordance with Paragraph (1) of this subsection. | 

C. A taxpayer may claim the credit provided in this section for each taxable year in which pres- 
ervation, restoration or rehabilitation is carried out. Claims for the credit provided in this section 
shall be limited to three consecutive years, and the maximum aggregate credit allowable shall not 
exceed twenty-five thousand dollars ($25,000) if governed by Paragraph (1) of Subsection A of this 
section, or fifty thousand dollars ($50,000) if governed by Paragraph (2) of Subsection A of this sec- 
tion, for any single restoration, rehabilitation or preservation project certified by the committee 
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for any cultural property listed on the official New Mexico register. No single project may extend 
beyond a period of more than two years. 

D. A taxpayer who otherwise qualifies and claims a credit on a restoration, rehabilitation or 
preservation project on property owned by a partnership of which the taxpayer is a member may 
claim a credit only in proportion to the taxpayer's interest in the partnership. The total credit 
claimed by all members of the partnership shall not exceed twenty-five thousand dollars ($25,000) 
if governed by Paragraph (1) of Subsection A of this section, or fifty thousand dollars ($50,000) if 
governed by Paragraph (2) of Subsection A of this section, in the aggregate for any single resto- 
ration, preservation or rehabilitation project for any cultural property listed on the oricial New 
Mexico register approved by the committee. 

EK. The credit provided in this section may only be deducted from the taxpayer's BiSotaes income 
tax liability. Any portion of the maximum tax credit provided by this section that remains unused at 
the end of the taxpayer's taxable year may be carried forward for four consecutive years; provided, 
however, the total tax credits claimed under this section shall not exceed twenty-five thousand dol- 
lars ($25,000) if governed by Paragraph (1) of Subsection A of this section, or fifty thousand dollars 
($50,000) if governed by Paragraph (2) of Subsection A of this section, for any single restoration, reha- 
bilitation or preservation project for any cultural property listed on the official New Mexico register. 

F. The historic preservation division shall promulgate regulations for the implementation of 
this section. 

G. As used in this section: 

(1) "committee" means the cultural properties review committee created in Section 18-6-4 
NMSA 1978; and 

(2) "historic preservation division" means the historic preservation division of the cultural 
affairs department created in Section 18-6-8 NMSA 1978. : 


History: 1978 Comp., § 7-2A-8.6, enacted by Laws 
1984, ch. 34, § 2; 1986, ch. 20, §.46; 2007, ch. 160, 
§ 15. 


The 2007 amendment, effective June 15, 2007, added 
Paragraph (2) of Subsection A and set limitations on the 
amount of the tax credit. 


Cross references. — For credit for preservation of Applicability. — Laws 2007, ch. 160, § 16 provided 
cultural property against income tax, see .7-2-18.2 NMSA that Laws 2007, ch. 160 apply to taxable years beginning 


1978. on or after January 1, 2009. 


7-2A-8.7. Repealed. 


Repeals. — Laws 1994, ch. 10, § 1, repealed 7-2A-8.7 
NMSA 1978, as enacted by Laws 1993, ch. 309, § 4, relat- 
ing to a temporary surcharge on certain returns, effective 


February 15, 1994. For provisions of former section, see 
the 1993 NMSA 1978 on NMOneSource.com., 


7-2A-8.8. Welfare-to-work tax credit. 


A. Any taxpayer who files a New Mexico corporate income tax return and who is entitled to 
claim the federal welfare-to-work credit provided by 26 U.S.C, Section 51A with respect to a state- 
qualified employee in a state-qualified job may take against the taxpayer's corporate income tax 
liability a tax credit equal to fifty percent of the amount of the welfare-to-work credit claimed and 
allowed under 26 U.S.C. Section 51A with respect to that employee in that job. 

B. To be eligible for the credit provided by this section, a taxpayer must be in compliance with 
the following provisions: 

(1) the hiring of any state-qualified employee shall not result in the displacement of any 
currently employed worker or position, including partial displacement such as a reduction in the 
hours of nonovertime work, wages or employment benefits, or in any infringement of the promo- 
tional opportunities of any currently employed individual; 

(2) the hiring of any state-qualified employee shall not impair existing contracts for ser- 
vices or collective bargaining agreements, and no employment under the terms of this act [7- 
2A-1 through 7-2A-16 NMSA 1978] shall be inconsistent with the terms of a collective bargaining 
agreement or involve the performance of duties covered under a collective bargaining agreement 
unless the employer and the labor organization concur in writing; 
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(3) a state-qualified employee may fill or perform the duties of an employment position 
only in a manner that is consistent with existing laws, personnel procedures and collective bar- 
gaining contracts; 

(4) no state-qualified employee shall be employed or assigned: 

(a) when any other individual is on layoff from the same or any substantially equiva- 
lent job; : 
(b) if the employer has terminated the employment of any regular employee or oth- 
erwise caused an involuntary reduction of its work force with the effect of filling the vacancy so 
created with a state-qualified employee; or 

(c) to any position at a particular work site when there i is an ongoing strike or lockout 
at that particular work site; 

(5) ‘state-qualified employees shall be paid a wage that is substantially like the wage paid 
for similar jobs with the employer with appropriate adjustments for experience and es but 
not less than the federal minimum hourly wage; and 

(6) employers shall: 

~* (a) maintain health, safety and working conditions not less than those of RL 
jobs offered by the employer; and 

-. (b) maintain standard and customary entry-level wages and benefits and ae his- 
torical and normal increases in mrgeS and. Persie appropriate for ‘experience and training of the 
state-qualified employee. 

C. For the purposes of this section: 

(1) "“high-unemployment county" means a county in which the unemployment rate as re- 
ported by the labor department exceeds ten percent in six or more months of the calendar year 
preceding the year for which the tax credit provided by:this section is claimed; 

(2) "state-qualified employee" means a "long-term family assistance recipient", as that 
term is defined in 26 U.S.C. Section 51A(c), who resides in a high-unemployment county during 
the period of employment for which the welfare-to-work credit provided by 26.U.S.C. Section 51A 
applies with respect to that employee; and 

(3) "state-qualified job" means a job established by the taxpayer that: 

(a) when first occupied by a state-qualified employee results in the total number of 
the taxpayer's employees exceeding the average number of the taxpayer's employees during the 
taxpayer's preceding tax year; or 

(b) was a position previously filled by a state- qualified employee and was vacant prior 
to the hiring of the new state-qualified employee in that position. 

D. The labor department shall determine whether the employee is a state-qualified employee 
and whether the job is a state-qualified job and, if the employee is a state-qualified employee and 
the job is'a state-qualified job, certify that fact to the employer. The taxpayer claiming the tax 
credit provided by this section shall provide a copy of the certification: with respect to each em- 
ployee for which the tax credit is claimed. 

E. By July 1, 1998 and by January 31 of each subsequent year, the labor department shall 
certify to the taxation and revenue mid oat de the high-unemployment counties for the preceding 
calendar year. 

F. The tax credit provided in this section may only be deducted from the taxpayer's corporate 
income tax liability. Any portion of the tax credit provided by this section that remains unused at 
the end of the taxpayer's taxable year may be carried forward for three consecutive taxable years. 


History: Laws 1998, ch. 97, § 3. IV, § 23, was effective May 20, 1998, 90 days after the ad- 
Effective dates. — Laws 1998, ch. 97 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-2A-8.9. Tax credit; certain conveyances of real property. 


A. . There shall be allowed as a credit against the tax liability imposed by the Corporate In- 
come and Franchise Tax. Act:an amount equal to fifty percent of the fair market value of land or 
interest in land that is conveyed for the purpose of open space, natural resource or biodiversity 
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conservation, agricultural preservation or watershed or historic preservation as an unconditional 
donation in perpetuity by the landowner or taxpayer‘to a public or private conservation agency 
eligible to hold the land and interests therein for conservation or preservation purposes. The fair 
market value of qualified donations made pursuant: to this section shall be substantiated by a 
"qualified appraisal" prepared by a "qualified appraiser";:as those terms are defined under appli- 
cable federal laws and regulations governing charitable contributions. 

B. The amount of the credit that may be claimed by a taxpayer shall not exceed one hundred 
thousand dollars ($100,000) for a: conveyance made prior to January 1, 2008 and shall:not exceed 
two hundred fifty thousand dollars ($250,000) for a conveyance made on or after'that date. In ad- 
dition, in a taxable year the credit used may not exceed the amount of corporate income tax other- 
wise due. A portion of the credit that is unused in a taxable year may be carried over for a:maxi- 
mum of twenty consecutive taxable years following the taxable year in which the credit originated 
until fully expended. A taxpayer may claim only one tax credit per taxable year. - 

C. Qualified donations shall include the conveyance in perpetuity of a fee interest in real prop- 
erty or a less-than-fee interest in real property, such as a conservation restriction, preservation 
restriction, agricultural preservation restriction or watershed preservation restriction, pursuant 
to the Land Use Easement Act [47-12-1 through 47-12-6 NMSA 1978]; provided that the less-than- 
fee interest qualifies as a charitable contribution deduction under Section 170(h) of the Internal 
Revenue Code. Dedications of land for open space for the purpose of fulfilling density requirements 
to obtain subdivision or building permits shall not be considered as qualified donniiene pursuant 
to the Land Conservation Incentives Act [75-9-1 through 75-9-6 NMSA 1978}., 

D., Qualified donations shall be eligible for the tax credit if the donations are made:to the state of 
New Mexico, a political subdivision thereof or a charitable organization’ described in Section 501(c) 
(3) of the Internal Revenue Code and thatimeets the requirements of Section;170(h)(3) of that.code. 

E. To be eligible for treatment as qualified: donations under this section, land or interests in 
lands must be certified by the secretary of energy, minerals and natural resources as-fulfilling the 
purposes as set forth in Section 5-9-2 NMSA 1978. The use.and protection of the lands, or interests 
therein, for open space, natural area protection, biodiversity habitat conservation, land preserva- 
tion, agricultural preservation, historic pratetiration or similar use or biimngse of the property 
shall be assured in perpetuity. i 

F. A taxpayer may apply for certification of eligibility for the tax credit provided by this section 
from the energy, minerals and natural resources department. If the energy, minerals and natural 
resources department determines that the application meets the requirements of this section and 
that the property conveyed will not adversely affect the property rights of contiguous landown- 
ers, it shall issue.a certificate of eligibility to the taxpayer, which shall include a calculation of 
the maximum amount of tax credit for which the taxpayer would be eligible. The energy, minerals 
and natural resources department may issue rules coverings the procedure for administering the 
provisions of this subsection. ) 

G. To receive a credit pursuant to this section, a person shall apply to: the taxation: ss revenue 
department on forms.and in the manner prescribed by the department. The application shall in- 
clude a certificate of eligibility issued. by the energy, minerals and natural resources department 
pursuant to Subsection F of this section. If all of the requirements of this section have been com- 
plied with, the taxation and revenue department shall issue to the applicant a document granting 
the tax credit. The document shall be numbered for identification and declare its date of issuance 
and the amount of the tax credit allowed for the qualified donation made pursuant to this section. 

H. The tax credit represented by a document issued pursuant to Subsection G of this section for 
a conveyance made on or after January 1, 2008, or an increment of that tax credit, may be sold, ex- 
changed or otherwise transferred, and may be carried forward for a period of twenty taxable years 
following the taxable year in which the credit originated until fully expended. A tax credit or incre- 
ment of a tax credit may only be transferred once. The credit may be transferred to any taxpayer. A 
taxpayer to whom a credit has been transferred may use the credit for the taxable year in which the 
transfer occurred and unused amounts may be carried forward to succeeding taxable years, but in 
no event may the transferred credit be used more‘than twenty years after it was originally issued. 

I, A tax credit issued pursuant to this section shall be transferred through a qualified intermedi- 
ary. The qualified intermediary shall, by means of a sworn notarized statement, notify the taxation 
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and revenue department of the transfer and of the date of the transfer within ten days of the trans- 
fer. Credits shall only be transferred in increments of ten thousand dollars ($10,000) or more. The 
qualified intermediary shall keep an account of the credits and have the authority to issue sub- 
numbers registered with the taxation and revenue department and traceable to the original credit. 

J, Ifa charitable deduction is claimed on the taxpayer's federal income tax for any contribu- 
tion for which the credit provided by this section is claimed, the taxpayer's itemized deductions for 
New Mexico income tax shall be reduced by the amount of the deduction for the contribution in’ 
order to determine the New Mexico taxable income of the ARASH AYE 

K. For the purposes of this section: 

(1) "qualified intermediary" does not include a person who has been kevin convicted 
of a felony, who has had a professional license revoked, who is engaged in the practice defined in 
Section 61-28B-3 NMSA 1978 and who is identified in Section 61-29-2 NMSA 1978, and does not 
include any entity owned wholly or in part or employing any of the foregoing persons; and’ 

(2) "taxpayer" means a citizen or resident of the United States, a domestic partnership, a 
limited liability company, a domestic corporation, an estate, including a foreign estate, or a trust. 


History: 1978 Comp., § 7-2A-8.9, enacted by Laws The 2007 amendment, effective June 15, 2007, pro- 


2003, ch. 331, § 8; 2007, ch. 335, § 2. vided that the credit shall not exceed $100,000 for a 

Cross references. — For §§ 501 (c)(8) and 170(h) of conveyance prior to January 1, 2008 and $250,000 for a 
the Internal Revenue Code , see 26°U.S.C. § 501 (c)(3) and conveyance on or after January 1, 2008; and added Sub- 
26 U.S.C. § 170(h). sections F through K, ~ 


7-2A-9. Taxpayer returns; payment of tax. 


A. Every corporation deriving income from any business transaction, property or employment 
within this state, that is not exempt from tax under the Corporate Income and Franchise Tax Act 
and that is required by the laws of the United States to file a federal income tax return shall file a 
complete tax return with the department in form and content as prescribed by the secretary. Ex- 
cept as provided in Subsection C of this section, a corporation that is required by the provisions of 
the Corporate Income and Franchise Tax Act to file a return or pay a tax shall, on or before the due 
date of the corporation's federal corporate income tax return for the taxable year, file the return 
and pay the tax imposed for that year. | 

B. Every domestic or foreign corporation that is not exempt from tax under the Corporate In- 
come and Franchise Tax Act, that is employed or engaged in the transaction of business in, into or 
from this state or that derives any income from property or employment within this state and every 
domestic or foreign corporation, regardless of whether it is engaged in active business, that has or 
exercises its corporate franchise in this state and that is not exempt from tax under the Corporate 
Income and Franchise Tax Act shall file a return in the form and content as prescribed by the secre- 
tary and pay the tax levied pursuant to Subsection B of Section 7-2A-3 NMSA 1978 in the amount 
for each corporation as specified in Section 7-2A-5.1 NMSA 1978. Returns and payment of tax for 
corporate franchise tax for a taxable year shall be filed and paid on the date specified in Subsection 
A or C of this section for payment of corporate income tax for the preceding taxable year. 

C. Acorporation that is required by the provisions of the Corporate Income and Franchise’ Tax 
Act to file a return or pay a tax and that is approved by the department to use electronic media for 
filing’and paying taxes shall, if using electronic media for filing and paying taxes, file the return 
and pay the tax levied for that taxable year on or before the last day of the month in which the cor- 
poration's federal corporate income tax return is originally due for the taxable year. The due date 
provided by this subsection does not apply to corporations that have received a filing extension from 
New Mexico or an extension from the federal internal revenue service for the same taxable year. 


History: 1978 Comp., § 7-2A-9, enacted by Laws each taxable year" and added "due date of the corporation's 
1981, ch. 37, § 42; 1986, ch. 20, § 47; 1989, ch. 111, § 2; _.. federal corporate income tax return for the taxable year", 
2015 (1st S.S.), ch. 2, § 4; 2016, ch. 15, § 2. and after "pay the tax", deleted "levied" and added "im- 

The 2016 ‘amendment, effective May 18, 2016, changed posed"; and in Subsection C, after "taxable year on or before 
the due dates of income taxes to conform with due dates the", deleted "thirtieth" and added "last", after "day of the", 
pursuant to federal law, and provided certain exceptions; in deleted "third", and after "month", deleted "following the end 
Subsection A, in the second sentence, after "on or before the", of that year" and added the remainder of the subsection. 


deleted "fifteenth day of the third month following the end of 
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Applicability. — Laws 2016, ch. 15,.§ 3 provided that 
the provisions of Laws 2016, ch. 15, 8§ 1 and 2 apply to 
taxable years beginning on or after January 1, 2016: . 

The 2015 (1st S.S.) amendment, effective Septem- 
ber 6, 2015, provided for corporations that are required 
to file a return or pay a tax pursuant to the Corporate In- 
come and Franchise Tax Act to use electronic media for fil- 
ing and paying the tax, and set a deadline for filing the tax 
return and paying,the tax; in Subsection A, after "within 
this state", deleted "and" and added "that is", after "Corpo- 
rate Income and Franchise Tax Act", deleted "which" and 
added "and that", and after "prescribed by the secretary.", 


deleted. "Corporations shall file such returns with the de-', 


partment on or before the fifteenth day of the third month 
following the end of each taxable year. The corporate in- 
come tax imposed on corporations under Subsection A 
of Section 7-2A-3 NMSA 1978 is due and: payment is re- 
quired on or before the fifteenth day of the third month 
following the end of the taxable year." and added the last 
sentence; in Subsection B, after the first occurrence of 
"foreign corporation", added "that is", after the first occur- 
rence of "Corporate Income and Franchise Tax Act", added 
"that is", after "from this state or", deleted "deriving" and 
added "that derives", after the second occurrence of "for- 
eign corporation", added "regardless of", after "whether", 
added "it is", after "active business", deleted "or not, but 
having or exercising" and added "that has or exercises", 
after "in this state and", added "that is", after the second 
occurrence of "Corporate Income and Franchise Tax Act", 
deleted "is required to" and added "shall", and after "Sub- 
section A", added "or C"; and added Subsection C. 


TAXATION 


7-2A-9.1 


The, 1989 amendment, effective June 16, 1989, in 
Subsection A substituted all of the language of the last 
sentence preceding “is due" for “The tax imposed on cor- 
porations under the Corporate Income'and Franchise Tax 


_ Act", and in Subsection B substituted "is required”, for 


"shall be required" near the middle of the first sentence, 
and inserted "for a taxable year" near the beginning of the 
second sentence while adding all of the language of that 


.. sentence following "this section". \ 


ANNOTATIONS 


Trustees in bankruptcy who have been appointed 
to conduct the business of a foreign railroad corporation 
are liable for the tax, since otherwise the franchise would 
be dissolved and could not be returned to the corporation 
when rehabilitation was complete. Lowden v. State Corp. 
Comm'n, 1988-NMSC-016, 42 N.M. 254, 76 P.2d 1139 (de- 
cided predecessor of 53-3-3. NMSA-1978, now repealed). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 71.Am, 
Jur, 2d State and Local Taxation §§ 266, 589 to 596. ~ 

Corporation in hands of receiver, 18 A.L.R. 700, 26 
A.L.R. 426... 

Forfeiture of charter for nonpayment of franchise taxes; 
47 A.L.R. 1288, 97 A.L.R. 477. 

Penalty for nonpayment of franchise taxes when due as 
affected by lack of notice to the taxpayer, 102 A.L.R. 406. 

Amount in controversy in case involving franchise 
taxes, 109 A.L.R. 314. 

85 C.J,.S. Taxation:§§ 1699, 1777 to 1778. 


7-2A-9.1. Estimated tax due; vines! of estimated tax; —— 


exemption. 


A. Every taxpayer shall pay estimated corporate income tax to sible state of New Mexico during 
its taxable year if its tax after applicable credits is five thousand dollars ($5,000) or more in. the 
current taxable year. A taxpayer to which this section applies. shall calculate estimated tax by one 


of the following methods: 


(1) estimating the amount of tax due, net-of any credits, for the current taxable year, pro- 
vided that the estimated amount.is at least eighty percent of the amount determined to be due for 


the taxable year; 


(2) using as the estimate an amount equal to one hundred percent of the tax due for the 
previous taxable year, if the previous taxable year was.a full twelve-month year; 
(3) using as the estimate an amount equal to one hundred ten percent of the tax due for 


the taxable year immediately preceding the previous taxable year, if the taxable year immediately 
preceding the previous taxable year was.a full twelve-month year and the return for, the previous 
taxable year has not been filed and the extended due date for filing that return has not,occurred at 
the time the first.installment is due for the taxable year; or » 

(4) estimating the amount of tax due, net of any credits, for each fiscal peters of the cur- 
rent taxable year, provided that the estimated. amount. is.at least eighty percent. of the amount 
determined to be due for that. quarter. 

B. If Subsection A of this section applies, the amount of estimated tax shall be paid j in install- 
ments as provided in this subsection. Twenty-five percent of the estimated tax. calculated under 
Paragraph (1), (2) or (3), of Subsection A of this.section or one hundred percent of the estimated 
tax calculated under Paragraph (4) of Subsection A of this section is due on or before the following 
dates: the fifteenth day of the fourth month of the taxable year, the fifteenth day of the sixth month 
of the taxable year, the fifteenth day ofthe ninth month of the taxable year and the fifteenth day 
of the twelfth month of the taxable year. Application of this subsection to a taxable year that is a 
fractional part of a year shall be determined by regulation of the secretary. 

C. Every taxpayer to which Subsection A of this section applies that fails to pay the estimated 
tax when due or that makes estimated tax payments during the taxable year that are less than 
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the lesser of eighty percent of the income tax imposed on the taxpayer under the Corporate Income 
and Franchise Tax Act or the amount required by Paragraph (2), (3) or (4) of Subsection A of this 
section shall be subject'to the interest and penalty provisions of Sections 7- i 67 and 7-1-69 NMSA 
1978 on the underpayment. 

D. For purposes of this section, the amount of underpayment shall be the excess of the amount 
of the installment that would be required to be paid if the estimated tax were equal to eighty per- 
cent of the tax shown on the return for the taxable year or the amount required by Paragraph (2), 
(3) or (4) of Subsection A’ of this section or, if no return was filed, eighty percent: of the tax for the 
taxable year for which the estimated tax is due less the amount, if any, of the installment paid on 
or before the last date prescribed for payment. 

EK. -For purposes of this section, the period of datinenhieaant shall run from the date the install- 
ment was required to be paid to whichever of the following dates is earlier: 

(1) the fifteenth day of the third month following the end of the taxable year; or 

(2) with respect to any portion of the underpayment, the date on which such portion is paid. 
For the purposes of this paragraph, a payment of estimated tax on any installment date shall*be ap- 
plied as a payment of any previous underpayment only to the extent such payment exceeds the amount 
of the installment determined under Subsection D of this section due on such installment date. 

F. For the purposes of this section, the amount of tax deducted and withheld with respect to a tax- 
payer under the Withholding Tax Act [Chapter 7, Article 3 NMSA 1978] or the Oil and Gas Proceeds 
and Pass-Through Entity Withholding Tax Act [Chapter 7, Article 3A NMSA 1978] shall be deemed 
a payment of estimated tax. An equal amount of the amount of withheld tax shall be deemed paid 
on each due date for the applicable taxable year unless the taxpayer establishes the dates on which 
all amounts were actually withheld, in which case the amounts withheld shall be deemed payments 
of estimated tax on the dates on which the amounts were actually withheld. The taxpayer may ap- 
ply the provisions of this subsection separately to amounts withheld under the Withholding Tax Act 
or the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act. Amounts of tax paid by 
taxpayers pursuant to Section 7-3A-3 NMSA 1978 shall not be deemed a payment of estimated tax. 


History: 1978 Comp., § 7-2A-9.1, enacted by Laws taxable year immediately preceding the previous taxable 
1986, ch. 5, § 1; 1990, ch. 49, § 13; 1992, ch. 78, § 4; 1995, year was at least five thousand dollars ($5,000)" follow- 
ch, 11, § 7; 1997, ch. 60, § 1;.2003, ch. 86, § 2; 2003, ch. ing "a full twelve-month year" in Paragraph A(3); added 
295, § 1; 2009, ch. 4, § 1; 2010, ch. 53, § 2. Paragraph A(4); in Subsection B, substituted "provided in 

The 2010 amendment, effective May 19, 2010, in Sub- this subsection. Twenty-five percent of the estimated tax 
section F, in the first and third sentences, after "Oil and calculated under Paragraph (1), (2), or (3) of Subsection 
Gas Proceeds", added "and Pass-Through Entity"; and A of this section or one hundred percent of the estimated 
added the last sentence. tax calculated under Paragraph (4) of Subsection A of this 

Applicability. — Laws 2010, ch. 53, § 19 provided that section is due on or before the following dates" for "fol- 
the provisions of this act are applicable to taxable years lows: twenty-five percent of the estimated tax is due on or 
beginning on or after January 1, 2011. before the fifteenth day of the fourth month of the taxable 

The 2009 amendment, effective February 6, 2009, in year, another twenty-five percent is due on or before", de- 
Subsection B, provided that the payment date for the first leted "another twenty-five percent is due on or before" fol- 
quarterly payment of estimated corporate income tax is lowing "sixth month of the taxable year,", and deleted "the 
the fifteenth day of the fourth month of the taxable year; final twenty-five percent is due on or before" following 
and in Subsection F, provided that the amount of the tax "ninth month of the taxable year and"; inserted "or (4)" 
deducted and withheld under the Withholding Tax Act is following "(3)" near the middle of Subsections C and D. 

a payment of estimated tax and added the last sentence. The 1997 amendment, effective. June.20, 1997, re- 

Temporary provisions. — Laws 2009, ch. 4, § 2, wrote Paragraph A(2), and added Paragraph A(3) and 
provided that for estimated payments due‘on or before made related stylistic changes. 

April 15, 2009, pursuant to Section 7-2A-9.1 NMSA 1978, The 1995 amendment, effective June 16, 1995, inserted 
a taxpayer shall remit at least one-eighth of the annual "the greater of five thousand dollars ($5,000)" in Subsection 
estimated taxes due for the taxable year in lieu of the one- A(2), substituted "the amount required by Paragraph (2) of 
fourth that is required in that section. The remainder of Subsection A of this section" for "one hundred percent of 
the annual estimated taxes due in the first quarter shall the tax liability for the previous taxable year" in Subsec- 
be remitted in addition ‘to the taxpayer's second-quarter tions C and D; and made a stylistic change. 

payment by June 15, 2009. The 1992 amendment, effective May 20, 1992, added 

The 2003 amendment, effective June 20, 2003, in Sub- the second sentence of Subsection A; and, in Subsection 
section A substituted "is" for "for such taxable year can C, substituted "the lesser of eighty percent of the income 
reasonably be otpentad to be" following "applicable cred- tax" for "eighty percent of the tax", substituted "Corporate 
its" near the middle of the first sentence and added "in Income and. Franchise Tax Act" for "Corporate Income Tax 
the current taxable year" at the end of the first sentence; Act", and inserted "or one hundred percent of the tax li- 
deleted "and if the amount due for that previous taxable ability for the previous taxable year"... 
year was at least five thousand dollars ($5,000); or" at the The 1990 amendment, effective May 16, - 1990, 
end of Paragraph A(2); deleted "the amount due for the inserted "after applicable credits" in Subsection A, 
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substituted "secretary" for "director" at the end of Sub- "Paragraph (1) of this subsection"; and made a minor sty- 
section B, redesignated former Paragraphs (1) and (2) of listic change in Subsection D. . 
Subsection C as present Subsections D and H, designated . 


former Subparagraphs (a) and (b) of Paragraph (C)(2) as ANNOTATIONS 
present Paragraphs (1) and (2) of Subsection E; in Para- Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
graph (2) of Subsection E, substituted "this paragraph" for Jur. 2d State and Local Taxation § 596. 

"this subparagraph" and "Subsection D of this section" for 85 C.J.S, Taxation §§ 1777 et seq. 


7-2A-9.2. Limitation on claiming of credits waite tax rebates. 


A credit or tax rebate provided in the Corporate Income and Peaches Tax Act that is claimed 
shall be disallowed if the claim for the credit or tax rebate was first made after the end of the third 
calendar year following the calendar year in which the return upon which the credit or rebate was 
first claimable was initially due. 


History: 1978 Comp., § 7-2A-9.2, enacted by Laws IV, § 23, was effective May 16, 1990, 90 days after the ad- 
1990, ch. 23, § 2. journment of the legislature. 

Effective dates. — Laws 1990, ch. 23 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


7-2A-10,. Information returns. 


A. Pursuant to regulation, the secretary may require any person doing business in this state 
and making payments in the course of business to another person to file information returns with 
the department. 

B. The provisions of this section also apply to payments made by the state of New Mexico, by 
the governing bodies of any political subdivision of the state of New Mexico, by any agency, de- 
partment or instrumentality of the state or of any political subdivision thereof and, to the extent 
permitted by law or pursuant to any agreement entered into by the secretary, to payments made 
by any other governmental body or by an agency, department or instrumentality thereof. 


History: 1978 Comp., § 7-2A-10, enacted by Laws 7 ANNOTATIONS ' 
1981, ch. 37, § 43; 1983, ch. 213, §14; 1986, ch. 20, § 48. | | 
nape oe bs tet a 8 Am, Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 


Jur, 2d State and Local Taxation § 589. 
85 C.J.S, Taxation §§ 1699, 1777 et seq. 


7-2A-11. Accounting methods. 


A taxpayer shall use the same accounting methods for reporting income for corporate income 
tax purposes as are used in reporting income for federal income tax purposes. 


History: 1978 Comp., § 7-2A-11, enacted by Laws ANNOTATIONS 
1981, ch. 37, § 44; 1986, ch. 20, § 49. 

Cross references, — For deduction of accounting Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
services from gross receipts by corporations, see 7-9-69 Jur, 2d State and Local Taxation §§ 578, 579. 
NMSA 1978. 85 C.J.S. Taxation § 1699, 


7-2A-12. Fiscal years permitted. 


Any corporation which files income tax returns under the Internal Revenue Code on the basis of 
a fiscal year shall report income under the Corporate Income and Franchise Tax Act on the same 
basis. 


History: 1978 Comp., § 7-2A-12, enacted by Laws ANNOTATIONS 


1981, ch. 37, § 45; 1986, ch. 20, § 50. 
Cropa references: For the Internal Revenue Code, see Am, Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
26 U. s. C.§ Tet seq. Jur. 2d State and Local Taxation §§ 578 to 586. 


85 C.J.S. Taxation § 1697. 
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7-2A-13. Administration. 


The Corporate Income and Franchise Tax Act shall be administered pursuant to the provisions 
of the Tax Administration Act [Chapter.7, Article 1 NMSA 1978]. 


History: 1978 Comp., § 7-2A-13, enacted by Laws 
1981, ch. 37, § 46; 1986, ch, 20, § 51. 


7-2A-14, Corporate-supported child care; credits allowed. 


A.A taxpayer that pays for child care services in New Mexico for dependent children of an 
employee of the taxpayer during the employee's hours of employment may claim a credit against 
the corporate income tax imposed pursuant to the Corporate Income and Franchise Tax Act in an 
amount equal to thirty percent of the total expenses, net of any reimbursements, for child care 
services incurred and paid by the taxpayer in the taxable year. 

B.A taxpayer that operates a child care facility in New Mexico used primarily by the dependent 
children of the taxpayer's employees may also claim a credit against the corporate income tax im- 
posed pursuant to the Corporate Income and Franchise Tax Act in an amount equal to thirty percent 
of the net cost of operating the child care facility for the taxable year. If two-or more taxpayers share 
in the cost of operating a child care facility primarily for the dependent children of the taxpayers' 
employees, each taxpayer shall be allowed a credit in relation to the taxpayer's share of the cost of 
operating the child care facility. Each taxpayer's share of the tax credit shall be determined by divid- 
ing the employer's share of the net cost of operating the child care facility by the number of children 
served and multiplying the result by the number of the taxpayer's employees’ children served. The 
credit allowed pursuant to this subsection may be taken only if the child care facility is operated un- 
der the authority of a license issued pursuant to the Public Health Act [Chapter 24, Article 1 NMSA 
1978] and is operated without. profit by the taxpayer. For the purposes of this section, the term "net 
cost" means the cost of operating a child care facility less any amounts collected as fees for use of the 
facility, any federal tax credits with respect to the facility or its operation and any other payment or 
reimbursement from any other source other than the credit provided by this section. 

C. For the purposes of this section,."dependent children" means children under twelve years of age. 

D. The credits provided for by Subsections A and B of this section may only be deducted from the 
taxpayer's corporate income tax liability for the taxable year in which the expenditures occurred. The 
credit may not exceed thirty thousand dollars ($30,000) in any taxable year. If the credit amount ex- 
ceeds the corporate income tax liability, the excess may be carried forward for three consecutive years; 
provided that in no event shall the annual credit amount exceed thirty thousand dollars ($30,000). 


History: Laws 1983, ch. 218, § 1; 1986, ch. 20, § 52; 
1995, ch. 11, § 8. 


payroll program by which employees could shelter from 
income tax a portion of their salary and then use the tax 


The 1995 amendment, effective June 16, 1995, in- 
serted "net of any reimbursement" near the end of Subsec- 
tion A; and, in Subsection B, rewrote the third sentence 
which read "The tax credit shall be determined by divid- 
ing the net operating cost paid by the employer by the 
number of children served and multiplying the result by 
the number of employees’ children served", added the fi- 
nal sentence, and made stylistic changes. 


ANNOTATIONS 


Payments made under salary reduction pay- 


roll program. — Under an employer's salary reduction. 


sheltered salary to pay for dependent care expenses, the 
expenses were "incurred and paid" by the employer, rather 
than the employees, within the meaning of this section. 
Intel Corp. v. Taxation & Revenue Dep't, 1997-NMCA-005, 
122 N.M. 760, 931 P.2d 754. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation § 549. —_; 

85 C.J.S. Taxation §§ 1719, 1756 to 1759, 1777 to 1778. 


7- 2A-15. Qualified business facility rehabilitation credit; corporate 


income tax credit. 


A. To stimulate the creation of new jobs and revitalize economically distressed areas within 
New Mexico enterprise zones, any taxpayer who files a corporate income tax return and who is 
the owner of a qualified business facility may claim a credit in an amount equal to one-half of the 
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cost, not to exceed fifty thousand dollars ($50,000), incurred to restore, rehabilitate or renovate a 
qualified business facility. 

B. A-taxpayer may claim the credit provided in this section for each taxable year in which 
restoration, rehabilitation or renovation is carried out. Except as provided in’Subsection D of this 
section, claims for the credit provided in this section shall be limited to three consecutive years, 
and the maximum aggregate credit allowable shall not exceed fifty thousand dollars ($50,000) for 
any single restoration, rehabilitation or renovation project for any qualified business facility. Each 
claim for a qualified business facility rehabilitation credit shall be accompanied by documentation 
and certification as the department may require by regulation or instruction: 

C. No credit may be claimed or allowed pursuant to the provisions of this section for any costs 
incurred for a restoration, rehabilitation or renovation project for which a credit may be claimed 
pursuant to the provisions of Section 7-2A-8.6 or Section 7-9A-1 NMSA 1978. 

D. A taxpayer who otherwise qualifies and claims a credit on a restoration, rehabilitation or 
renovation project on a building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to his interest in the partnership 
or association. The total credit claimed by all members of the partnership or association shall not 
exceed fifty thousand dollars ($50,000) in the aggregate for any single restoration, relrabiitauen 
or renovation project for 'a qualified business facility. 

E. The credit provided in this section may only be deducted from the Laepuyer s corporate income 
tax liability. Any portion of the maximum tax credit provided by this section that remains unused at 
the end of the taxpayer's taxable year may be carried forward for four consecutive taxable years; pro- 
vided, the total tax credits claimed under this section shall not exceed fifty thousand dollars ($50,000) 
for any single restoration, rehabilitation or renovation project for a qualified business facility. 

F. As used in this section: 

(1) "qualified business facility" means a building located in a New Mexico enterprise zone 
that is suitable for use'and is put into service by a person in the manufacturing, distribution or 
service industry immediately following the restoration, rehabilitation or renovation project; pro- 
vided, the building must have been vacant for the twenty-four month period immediately preced- 
ing the commencement of the restoration, rehabilitation or renovation project; and 

(2) "restoration, rehabilitation or renovation" includes: 

(a) the construction services necessary to ensure that a building is in compliance with 
applicable zoning codes, is safe for occupancy and meets the operating needs of a person in the 
manufacturing, distribution or service industry; and 

(b) expansion of or additions to a building if the expansion or addition does not in- 
crease the usable square footage of the building by more than ten percent'of the usable bein 
footage of the building prior to the restoration, rehabilitation or renovation. 


History: Laws 1994, ch. 115, § 2. Effective dates. — Laws 1994, ch. 115, § 8 made Laws 
1994, ch. 115, § 2 effective July 1, 1994. 


7-2A-16, Intergovernmental business tax credit. 


A. With respect to the net income of a taxpayer engaged in the transaction of business occur- 
ring after July 1, 1997 from a new business on Indian land, the person who is liable for the pay- 
ment of the corporate income tax may claim a credit as provided in Subsection D of this section 
against the corporate income tax for the aggregate amount of tax 04 to an Indian nation, tribe or 
pueblo located in whole or in part within New Mexico. 

B. The credit provided by this section may be referred to as the "intergovernmental panindds 
tax credit". 

C. Asused in this section: |. ef 

(1) "aggregate amount of tax" means the total of all taxes imposed by an ‘Indian aaa 
tribe or pueblo located in whole or in part in New Mexico on income derived from the new busi- 
ness's activity on. Indian land, except a tax shall not be included in that total if the tax is eligible 
for a credit pursuant to the provisions. of Section '7-29C-1 NMSA 1978 or any other intergovern- 
mental tax credit that provides a similar tax credit; . 
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(2) "Indian land" means all land in New Mexico that on March 1, 1997 was: 

(a) within the exterior boundaries of an Indian reservation or pueblo grant; or 

(b) lands held in trust by the United States for an individual Indian nation, tribe or 
pueblo; , 

(3) "new business" means a manufacturer or processor that occupies a new business facil- 
ity ora Brower that commences operation in New Mexico on or after July 1, 1997; and 

(4) "new business facility" means a facility on Indian land Mink satisfies the following re- 
quirements: 

(a) the facility is employed by the taxpayer in the Peace of a revenue-producing 
enterprise. The facility shall not be considered a "new business facility" in the hands of the tax- 
payer if the taxpayer's only activity with respect to the facility is to lease it to another person; 

(b) the facility is acquired by or leased to the taxpayer on or after January 1, 1997. 
The facility shall be deemed to have been acquired by or leased to the taxpayer on or after the 
specified date if the transfer of title to the taxpayer, the transfer of possession pursuant to a bind- 
ing contract to transfer title to the taxpayer or the commencement of the term of the lease to the 
taxpayer occurs on or after that date or if the facility is constructed, erected or installed by or on 
behalf of the taxpayer, the construction, erection or installation is completed on or after that date; 

(c) the facility is a newly acquired facility in which the taxpayer is not continuing the 
operation of the same or a substantially identical revenue-producing enterprise that previously was 
in operation on the Indian land of the Indian nation, tribe or pueblo where the facility is now located; 
a facility is a "newly acquired facility" if the facility was acquired or leased by the taxpayer from an- 
other person even if the facility was employed in a revenue-producing enterpriseon the Indian land 
of the same Indian nation, tribe or pueblo immediately prior to the transfer of the title to the facility 
to the taxpayer or immediately prior to the commencement of the term of the lease of the facility to 
the taxpayer by another person provided that the revenue-producing enterprise of the previous occu- 
pant was not the same or substantially identical to the taxpayer's revenue-producing enterprise; and 

(d) the facility is not a replacement business facility for a business facility that ex- 
isted on the Indian land of the Indian nation, tribe or pueblo where the business is now located. 

D. The intergovernmental business tax credit shall be determined separately for each report- 
ing period and shall be equal to fifty percent of the lesser of: 

(1) the aggregate amount of tax paid by a taxpayer; or 

(2) the amount of the taxpayer's corporate income tax due for the reporting period from 
the new business's activity conducted on Indian land. 

E. The department shall administer and interpret the provisions of this section in accordance 
with the provisions of the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]. 

F. The burden of showing entitlement to a credit authorized by this section is on the taxpayer 
claiming it, and the taxpayer shall furnish to the appropriate tax collecting agency, in the man- 
ner determined by the department, proof of payment of the aggregate amount of tax on which the 
credit is based. 

G. For a taxpayer qualifying for the credit provided by this section that conducts business in 
New Mexico both on and off Indian land, the taxpayer's corporate income tax liability derived 
from the new business activity conducted on Indian land shall be equal to the sum of the products 
of one-half of the taxpayer's New Mexico corporate income tax liability before application of the 
credit provided by this section multiplied by the payroll factor and one-half of the taxpayer's New 
Mexico corporate income tax liability before application of the credit provided by this section mul- 
tiplied by the property factor. The factors shall be determined as follows: 

(1) the payroll factor is a fraction, the numerator of which is the amount of compensation 
paid to employees employed during the tax period by the taxpayer in his new business on Indian 
land, and the denominator of which is the total amount of compensation paid to employees em- 
ployed during the tax period by the taxpayer in all of New Mexico, including Indian land; and 

(2) the property factor is a fraction, the numerator of which is the average value of the 
taxpayer's real and tangible personal property owned or rented and used in the new business on 
Indian land in New Mexico during the tax period and the denominator of which is the average 
value of all the taxpayer's real and tangible property owned or rented and used in New Mexico, 
including on Indian land, during the tax period. 
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History: Laws 1997, ch. 58, § 1. _. Effective dates. — Laws 1997, ch. 58, § 3 made Laws 
1997, ch. 58, § 1 effective July 1, 1997. 


7-2A-17. Repealed. 


Repeals. — Laws 1999, ch. 217, § 4 repealed 7-2A- VW Compiler's notes. — For possible carry forward of 
NMSA 1978, as enacted by Laws 1999, ch. 217, § 2, relat- credit after repeal of section, see temporary provisions 
ing to the job mentorship tax credit, effective January 1, note under this section on the 1998 spatsrete 1978 on 
2002. For provisions of former section, see the 1998 NMSA NMOneSource.com. irre 
1978 on NMOneSource.com. 


7-2A-17.1. Job mentorship tax credit. ° 


A.. To encourage New Mexico businesses to hire youth participating in career preparation edu- 
cation programs, a taxpayer that is a New Mexico business and that files a corporate income tax 
return may claim a credit in an amount. equal to fifty percent of gross wages paid to qualified stu- 
dents who are employed by the taxpayer during the taxable year for which the return is filed. The 
tax credit provided by this section may be referred to as,the "job mentorship tax credit", 

B.. A taxpayer may claim the job mentorship tax credit provided in this section for each taxable 
year in which the taxpayer employs one or more qualified students. The maximum. aggregate credit 
allowable shall not exceed fifty percent of the gross wages paid to not more than.ten qualified students 
employed by the taxpayer for up to three hundred twenty hours of employment of each qualified stu- 
dent in each taxable year for a maximum of three taxable years for.each qualified ‘student. In no event 
shall a taxpayer claim a credit in excess of twelve thousand dollars ($12,000) in any taxable year, The 
employer shall certify that hiring the qualified student does not displace or replace a current.employee, 

C. The department shall issue job mentorship tax credit certificates upon request. to any ac- 
credited New Mexico secondary school that has a school-sanctioned career preparation, education 
program. The maximum number of,certificates that may be issued in a school year to any one 
school. is equal to the number of qualified students in the school-sanctioned career preparation 
education program on October 15 of that. school year, as certified by the school principal. 

D. A job mentorship tax credit certificate may be executed by a school principal with respect to 
a qualified student, and the executed certificate may be transferred to a New Mexico business that 
employs that student, By executing the certificate with respect to a student, the school principal 
certifies that the school has a school-sanctioned career preparation education program and the 
student is a qualified student. 

E. To claim the job mentorship tax credit, the taxpayer must submit sot cosmerh to each em- 
ployee for whom the credit is claimed: ) 

(1) a properly executed job mentorship tax credit certificate; 

(2). information required by the secretary with respect to the employee's employment; by 
the taxpayer during the taxable year for which the credit is claimed; and 

(3) information required by |the secretary that the employee was not. also employed i in the 
same taxable year by another New Mexico business qualifying for and claiming a job mentorship 
tax credit for that employee pursuant to this section or the Income Tax Act [Chapter 7, Saticlea 
NMSA 1978]. 

F. The job ela er tax credit may only be deducted from the taxpayer’ 8 astutiaich income 
tax liability for the taxable year. Any portion of the maximum credit provided by this section that 
remains unused at the end of the taxpayer's taxable year may be carried forward for three con- 
secutive taxable years; provided the total credits claimed pursuant to this section ehall not exceed . 
the maximum allowable under Subsection B of this section. » 

G. As used j in this section: ., 

(1) "career preparation education program" means a ores based learning or cahpae to- 
career program designed for secondary, school students to create academic and career gagle and 
objectives and find employment in a job meeting those goals and objectives; _ 

(2) "New Mexico business" means a corporation that carries on a trade or business in New 
Mexico and that employs in New Mexico fewer than three hundred full-time employees during the 
taxable year; and ) 
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(3). “qualified student" means an individual who is at least fourteen years of age but not 
more than twenty-one years of age who is attending full time an accredited New Mexico second- 
ary school and who is a rics in a career preparation education program sanctioned: by the 
sectabolayyst school. 


History: Laws 2003, ch. 400, § 2. IV, § 23, was effective June 20, 2003,-90 days after ad- 
Effective dates. — Laws 2003, ch. 400 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-24-18. Credit; certain electronic equipment. 


A. ~A taxpayer who files a New Mexico corporate income tax return, is licensed by the state to 
sell cigarettes, other tobacco products or alcoholic beverages and has purchased and has in use 
equipment that electronically reads identification cards to verify age, may claim a one-time credit 
in an amount equal'to three hundred ‘dollars ($300) for each business location the taxpayer has 
such equipment in use. 

~B. The credit provided in this section may only be sodaaiae from the taxpayer's New sider ate 
income tax liability for the taxable year. 

C. A taxpayer who otherwise qualifies and claims a credit pursuant to this section for equip- 
ment owned by a partnership or other business association of which the taxpayer is'a member may 
claim a credit only in proportion to his interest in the partnership or association. The total credit 
claimed by all members of the partnership or association shall not exceed three hundred dollars 
($300) in the aggregate for each business location the partnership or sileistchbls has purchased 
equipment and has it in use. 


History: Laws 2001, ch. 73, § 2. IV, § 28, was effective June 15, 2001, 90 dee: after ad- 
Effective dates. — Laws 2001, ch. 78 contained no ef- journment of the iesidiaee 
fective date provision, but, pursuant to N.M. Const., art. 


7-2A-19, Renewable energy production tax credit; limitations; 
definitions; claiming the credit. 


A... The tax credit provided, in this section may be referred to as the "renewable energy produc- 
tion tax credit", The tax credit provided in this section may not be claimed with respect. to the 
same electricity production for which the renewable energy production tax credit paguides3 in the 
Income Tax Act [Chapter 7, Article 2 NMSA 1978] has been claimed. 

B, A person is eligible for the renewable energy production tax credit if ay person: .. 

(1) holds title to a qualified energy generator that first produced seckriaity on or before 
January 1, 2018; or 

(2) leases property upon which a qualified energy generator operates froma pou or mu- 
nicipality under authority of an industrial revenue bond and if the qualified energy generator first 
produced electricity on or before January 1, 2018. 

C. The amount of the tax credit shall equal one cent ($.01) per, kilowatt- hour of the first four 
hundred thousand megawatt-hours of electricity produced by the qualified energy generator in 
the taxable year using a wind- or biomass-derived qualified energy resource; provided that the 
total amount of tax credits claimed by all taxpayers for a single qualified energy generator using 
a wind- or biomass-derived qualified energy resource shall not exceed one cent ($.01) per kilowatt- 
hour of the first four hundred thousand megawatt-hours of electricity produced by the qualified 
energy generator in a taxable year. By 

D. The amount of the tax credit for electricity produced. by a qualified energy generator in the 
taxable year using a solar-light-derived or solar-heat-derived qualified energy resource shall be 
at the amounts specified in Paragraphs (1) through (11) of this subsection; provided that the total 
amount of tax credits claimed by all taxpayers in a taxable year for,a single qualified energy gen- 
erator using a solar-light-derived or solar-heat-derived qualified energy resource shall be limited 
to the first two hundred thousand megawatt-hours of electricity produced by the qualified energy 
generator in the taxable year: 
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(1) one and one-half cents ($.015) per kilowatt-hour in the first taxable year in which the 
qualified energy generator produces electricity using a solar-light- derived or solar-heat-derived 
qualified energy resource; 

(2) two cents ($.02) per isllowatt. hour in the second taxable year in which’ the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived qualified 
energy resource; 

(8) two and one-half cents ($.025) per kilowatt-hour in the third taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource; | 

(4) three cents ($.03) per kilowatt-hour in the fourth taxable year in which the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived qualified 
energy resource; 

(5) three and one-half cents ($. 035) per kilowatt-hour in the fifth faxsble year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource; 

(6) four cents ($.04) per kilowatt-hour in the sixth taxable year in which the qualified 
energy generator produces electricity yaoi a solar-light-derived or solar-heat-derived qualified 
energy resource; 

(7) three and one-half cents ($.035) per kilowatt-hour in the seventh taxable year in which 
the qualified energy generator produces electricity using a solar-light-derived or solar-heat-derived 
qualified energy resource; 

(8) three cents ($.03) per kilowatt-hour in the eighth taxable year in aie the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived qualified 
energy resource; 

(9) two and one-half cents ($.025) per kilowatt-hour in the ninth taxable year in which the 
qualified energy generator produces electricity using a solar-light-derived or solar-heat- pcre 
qualified energy resource; 

(10) two cents ($.02) per kilowatt-hour in the tenth taxable year in which the qualified 
energy generator produces electricity using a solar-light-derived or solar-heat-derived qualified 
energy resource; and 

(11) one and one-half cents ($.015) per kilowatt-hour in the eleventh taxable year in which 
the qualified energy generator produces electricity using a solar-light- derived or solar-heat-derived 
qualified energy resource. 

K. A taxpayer eligible for a renewable energy production tax credit pursuant to Subsection 
B of this section shall be eligible for the renewable energy production tax credit for one hundred 
twenty consecutive months, beginning on the date the qualified energy generator begins producing 
electricity. 

F. As used in this section: 

(1) “biomass” means organic material that is available on a renewable or recurring basis, 
including: Tas 43) DONT | | 

(a) forest-related materials, including mill residues, logging residues, forest thin- 
nings, slash, brush, low-commercial-value materials or undesirable species, salt cedar and other 
phreatophyte or woody vegetation removed from river basins or watersheds and woody material 
harvested for the purpose of forest fire fuel reduction or forest health and watershed improvement; 

(b) agricultural-related materials, including orchard trees, vineyard, grain or crop 
residues, including straws and stover, aquatic plants and agricultural processed co- “products and 
waste products, including fats, oils, greases, whey and lactose; 

(c) animal waste, including manure and slaughterhouse and other processing waste; 

(d) solid woody waste materials, including landscape or right-of-way tree trimmings, 
rangeland maintenance residues, waste pallets, crates and manufacturing, construction and de- 
molition wood wastes, excluding pressure-treated, chemically treated or painted wood Wastee and 
wood contaminated with plastic; 

(e) crops and trees planted for the purpose of being used to produce energy; 

(f) landfill gas, wastewater treatment gas and biosolids, including organic waste by: 
products generated during the wastewater treatment process; and 
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(g) segregated municipal solid waste, excluding tires and medical and hazardous 
waste; ; 
(2) "qualified energy generator" means an electric generating facility with at least one 
megawatt generating capacity located in New Mexico that produces electricity using a qualified 
energy resource and the electricity produced:is sold to an unrelated person; and 

(3) "qualified energy resource" means a resource that generates electrical energy by means 
of a fluidized bed technology or similar low-emissions technology or a zero-emissions generation 
technology that has substantial long-term production potential and that uses onlxcth the following 
energy sources: 

(a) solar light; 

(b) solar heat; 

(c) wind; or 

(d) biomass. 

G. <A person that holds title to a facility generating electricity from a qualified energy resource 
or a person that leases such a facility from a county or municipality pursuant to an industrial 
revenue bond may request certification of eligibility for the renewable energy production tax credit 
from the energy, minerals and natural resources department, which shall determine if the facil- 
ity is a qualified energy generator. The energy, minerals and natural resources department may 
certify the eligibility of an energy generator only if the total amount of electricity that may be 
produced annually by all qualified energy generators that are certified pursuant to this section 
and pursuant to the Income Tax Act will not exceed a total of two million megawatt-hours plus an 
additional five hundred thousand megawatt-hours produced by qualified energy generators using 
a solar-light-derived or solar-heat-derived qualified energy resource. Applications shall be consid- 
ered in the order received. The energy, minerals and natural resources department may estimate 
the annual power-generating potential of a generating facility for the purposes of’this section. 
The energy, minerals and natural resources department shall issue a certificate to the applicant 
stating whether the facility is an eligible qualified energy generator and the estimated annual 
production potential of the generating facility, which shall be the limit of that facility's energy pro- 
duction eligible for the tax credit for the taxable year. The energy, minerals and natural resources 
department may issue rules governing the procedure for administering the provisions of this sub- 
section and shall report annually to the appropriate interim legislative committee information 
that will allow the legislative committee to analyze the effectiveness of the renewable energy 
production tax credit, including the identity of qualified energy generators, the energy production 
means used, the amount of energy produced by those qualified energy generators and whether any 
applications could not be approved due to program limits. 

H.. A taxpayer may be allocated all or a portion of the right to claim a renewable energy produc- 
tion tax credit without regard to proportional ownership interest if: 

(1) the taxpayer owns an interest in a business entity that is taxed for federal income tax 
purposes as.a partnership; 

(2) the business entity: 

(a) would qualify for the renewable energy production tax credit pursuant to Para- 
graph (1) or (2) of Subsection B of this section; 

(b) ‘owns an interest in a business entity that is also taxed for federal income tax 
purposes as a partnership and that would qualify for the renewable energy production tax credit 
pursuant to Paragraph (1) or (2) of Subsection B of this section; or 

(c) owns, through one or more intermediate business entities that are each taxed for 
federal income tax purposes as a partnership, an interest in the business entity described in Sub- 
paragraph (b) of this paragraph; 

(8) the taxpayer and all other taxpayers allocated a right to claim the renewable energy 
production tax credit pursuant to this subsection own collectively at least a five percent interest 
ina qualified energy generator; 

(4) the business entity provides notice of the allocation and the taxpayer’ s interest to the 
energy, minerals and natural resources department on forms prescribed by that department for 
the taxable year to be claimed; and 
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(5) the energy, minerals and natural resources department certifies the allocation for - 
taxable year to be claimed in writing to the taxpayer. 
ol. Upon receipt of notice of an allocation of the right to claim all or’a portion of the renew- 
able energy production tax credit, the energy, minerals‘and natural resources department rte 
promptly certify the allocation in writing to the recipient of the allocation. 

J. A taxpayer may claim the renewable energy production tax credit by suibriiitting to the taxes 
tion and revenue department the certificate issued by the energy, minerals and natural resources 
department,’pursuant to Subsection G or H of this section, documentation showing the taxpayer's 
interest in the facility, documentation of the amount of electricity produced by the facility in the 
taxable year and any other information the taxation and revenue department may require to de- 
termine the amount of the tax credit due the taxpayer. 

K. If the requirements of this section have been complied with, the department shall approve 
payment of the renewable energy production tax credit. The credit may be deducted from a taxpay- 
er's New Mexico corporate income tax liability for the taxable year for which the credit is claimed. If 
the amount of tax credit exceeds the taxpayer's corporate income tax liability for the taxable year: 

(1) the excess may be carried forward for a period of five taxable years; or 

(2) if the tax credit was issued with respect to a qualified energy generator that first pro- 
duced electricity using a qualified‘energy resource on or after October 1, 2007, theexcess shall be 
refunded to the taxpayer. 

L. Once a taxpayer has been granted a renewable energy production tax Hredit for a given 
facility, that taxpayer shall be allowed to retain the facility's original date of application for tax 
credits for that-facility until either the facility goes out of production for more than six consecutive 
months in a year or until the facility's ten-year eligibility has expired. 


imac Laws 2002, ch. 59, § 1; 2003, ch, 419, § 1; Applicability. — Laws 2007, ch. 204, § 21 vamos 
2005, ch. 104, § 7; 2005, ch. 181, § 1; 2007, ch. 204, § 1; that Laws 2007, ch. 204, §1 apply to taxable years begin- 
2021, ch. 65, § 7. ning on or after January 1, 2008, 

Repeals. — Laws 2007, ch. 204, § 19 repealed Laws The 2005 amendment, effective June 17, 2005; in 
2005, ch. 104, §.7, effective June 15, 2007. Subsection A, provided that a tax credit provided i in this 

The 2021 amendment, effective July 1, 2021, provided . _ section is the "renewal energy production tax credit"; de- 
that the amount of the renewable energy production tax leted the former provision of Subsection A, which provide 
credit in the eleventh taxable year in which the qualified — a credit to a taxpayer who owns a qualified energy genera- 
energy generator produces electricity is one and one-half tor; added Subsection B to provide that a person is eligible 
cents per kilowatt-hour, clarified that a taxpayer eligible for the credit if the person has title to a qualified energy 
for a renewable energy production tax credit shall be generator or leases property upon which a qualified energy 
eligible for one hundred twenty consecutive months, and generator operates under authority of a industrial revenue 
revised. the definition of "qualified energy generator",.as bond; added Subsection C, which provided the amount of 
used in this section; in Subsection D, after "Paragraphs (1) the credit; provided in Subsection D that a taxpayer eli- 
through", changed "(10)" to "(11)", and added Paragraph gible for the credit shall be eligible for the credit for ten 
D(11); in Subsection E, after "tax credit for", changed "ten" years; added Subsection F, which provided that a person 
to "one hundred twenty", and after "consecutive", changed who has (title to a facility generating electricity from a 
"years" to "months"; in Subsection F, Paragraph F(2), after qualified energy source or that leases a facility pursuant 
"means", deleted "a" and added "an electric generating"; © to an industrial revenue bond may request certification of 
and in Subsection H, Paragraph H(4), after "department", eligibility for the credit; added Subsection G, which pro- 
added "for the taxable year to be claimed", and in Para- vided the criteria by which a taxpayer may be allocated 
graph H(5), after "allocation", added "for the taxable year . all or a portion of the credit without regard to proportional 
to be claimed", ~ ownership; added Subsection H, which provided that upon 

The 2007 amendment, effective June 15, 2007, pro- receipt of notice of an allocation of the right to claim-all or 
vided that the credit may not be claimed with: respect to a portion of the credit, the department shall certify the al- - 
the same electricity production for which the renewable location to the recipient; and in Subsection I, provided that 
energy production tax credit provided in the Income Tax a taxpayer may claim the credit by submitting the certifi- 
Act is claimed; provided that a person ‘is eligible for the cate issued by the energy, minerals and natural resources 
credit if the qualified energy generator first produces elec- department, documentation showing the taxpayer's inter- 
tricity on or before January 1, 2018; added Subsection D est in the facility and the amount of electricity produced to 
and Subparagraphs (a) through (g) of Paragraph (1) of the taxation and revenue department, 
Subsection F; changed the definition of "qualified energy The 2003 amendment, effective June 20, 2003, added 
generator" to mean a facility with at least one megawatt Paragraph B(1); redesignated former Paragraphs B(1) 
generating capacity; provided that an eligible energy gen-. _. and (2) as Paragraphs B(2) and (3); substituted "ten" for 
erator will not exceed two million megawatt-hours plus "twenty" following "with at least" in present Paragraph 
an additional five hundred thousand megawatt-hours by B(2); inserted "a fluidized bed technology or similar low- 
solar-light-derived or solar-heat-derived qualified energy emissions technology or" following "by means of" in Para- 
resource; required the department to report information graph B(3); added Subparagraph B(3)(d); and substituted 
to the legislature that will allow the legislature to analyze "two million" for "eight hundred thousand" a sate fh ‘will 
the effectiveness of the credit; and added Subsection K. not exceed" in Subsection C. 

590 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


7-2A-20 CORPORATE INCOME AND FRANCHISE TAX 7-2A-21 


7-2A-20. Repealed. 


Repeals. — Laws 2002, ch. 91, § 3, repealed 7-2A-20 For provisions of former section, see the 2005 NMSA 1978 
NMSA 1978, as enacted by Laws 2002, ch. 91, § 2, relating on the NMOneSource.com. 
to a credit for produced water, effective January 1, 2006. 


7-2A-21. Sustainable building tax credit. 


A. The tax credit provided by this section may be referred to as the "sustainable building tax 
credit". The sustainable building tax credit shall be available for the construction in New Mexico 
of a sustainable building, the renovation of an existing building in New Mexico into a sustainable 
building or the permanent installation of manufactured housing, regardless of where the housing 
is manufactured, that is a sustainable building. The tax credit provided in this section may not 
be claimed with respect to the same sustainable building for which the sustainable building tax 
credit provided in the Income Tax Act [Chapter 7, Article 2 NMSA 1978] has been claimed. 

B. The purpose of the sustainable building tax credit is to encourage the construction of sus- 
tainable buildings and the renovation of existing buildings into sustainable buildings. 

C. A taxpayer that files a corporate income tax return is eligible to be granted a sustainable 
building tax credit by the department if the taxpayer submits a document issued pursuant to Sub- 
section J of this section with the taxpayer's corporate income tax return. 

D. For taxable years ending on or before December 31, 2016, the sustainable building tax credit 
may be claimed with respect to a sustainable commercial building. The credit shall be calculated 
based on the certification level the building has achieved in the LEED green building rating sys- 
tem and the amount of qualified occupied square footage in the building, as indicated on the fol- 
lowing chart: 


LEED Rating Level Qualified Occupied Tax Credit per 
Square Footage Square Foot 

LEED-NC Silver First 10,000 $3.50 
Next 40,000 $1.75 
Over 50,000 $.70 
up to 500,000 

LEED-NC Gold _ First 10,000 $4.75 
Next 40,000 $2.00 
Over 50,000 $1.00 
up to 500,000 

LEED-NC Platinum First 10,000 ' $6.25 

Next 40,000 $3.25 

Over 50,000 $2.00 
up to 500,000 

LEED-EB or CS Silver First 10,000 | | $2.50 
Next 40,000 $1.25 
Over 50,000 a oid 
-up to 500,000 

LEED-EB or CS Gold | First 10,000 $3.35 
Next 40,000 $1.40 
Over 50,000 $.70 
up to 500,000 

LEED-EB or CSPlatinum | First 10,000 $4.40 
Next 40,000 $2.30 
Over 50,000 $1.40 
up to 500,000 
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LEED-CI Silver First 10,000 : $1.40 
Next 40,000... $.70 
Over 50,000 $.30 
up to 500,000 . 
LEED-CI Gold First 10,000 $1.90 
Next 40,000 . ‘ SELs $.80 » 
Over 50,000 $.40 
| up to 500,000 | 
LEED-CI Platinum First 10,000 | $2.50 
oe Next 40,000 $1.30 
Over 50,000 $.80.°: 
up to 500,000 


EK. For taxable years ending on or before December 31, 2016, the sustainable building tax credit 
may be claimed with respect to a sustainable residential building. The credit shall be calculated 
based on the amount of qualified occupied square footage, as indicated on the following chart: 


QualifiedOccupied Tax Creditper 
Square Footage Square Foot 
LEED-H Silver or Build First 2,000 $5.00 
Green NM Silver . Next 1,000 , $2.50 .. 
LEED-H Gold or Build First 2,000 ; $6.85 b-4 
Green NM Gold Next 1,000 $3.40... o 
LEED-H Platinum or Build First 2,000 $9.00 
Green NM Emerald Next 1,000 $4.45 
EPA ENERGY STAR 
Manufactured Housing ~ Up to 3,000 $3.00. 


F. A person that is a building owner may apply for a certificate of eligibility for the sustainable 
building tax credit from the energy, minerals and natural resources department after the construc- 
tion, installation or renovation of the sustainable building is complete. Applications shall be con- 
sidered in the order received. If the energy, minerals and natural resources department determines 
that the building owner meets the requirements of this subsection and that the building with re- 
spect to which the tax credit application is made meets the requirements of this section as a sus- 
tainable residential building or a sustainable commercial building, the energy, minerals and natu- 
ral resources department may issue a certificate of eligibility to the building owner, subject to the 
limitation in Subsection G of this section. The certificate shall include the rating system certifica- 
tion level awarded to the building, the amount of qualified occupied square footage in the building 
and a calculation of the maximum amount of sustainable building tax credit for which the building 
owner would be eligible. The energy, minerals and natural resources department may issue rules 
governing the procedure for administering the provisions of this subsection. If the certification level 
for the sustainable residential building is awarded on or after January 1, 2007, the energy, minerals 
and natural resources department may issue a certificate of eligibility to a building owner who is: 

(1) the owner of the sustainable residential building at the time the certification level for 
the building is awarded; or 

(2) the subsequent purchaser of a sustainable residential building with respect to which 
no tax credit has been previously claimed, 

G, The energy, minerals and natural resources department may issue a certificate of eligibility 
only if the total amount of sustainable building tax credits represented by certificates of eligibil- 
ity issued by the energy, minerals and natural resources department pursuant to this section and 
pursuant to the Income Tax Act shall not exceed in any calendar year an aggregate amount of one 
million dollars ($1,000,000) with respect to sustainable commercial buildings and an aggregate 
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amount of four million dollars ($4,000,000) with respect to sustainable residential buildings; pro- 
vided that no more than one million two hundred fifty thousand dollars ($1,250,000) of the aggre- 
gate amount with respect to sustainable residential buildings shall be for manufactured housing. 
If for any taxable year the energy, minerals and natural resources department determines that the 
applications for sustainable building tax credits with respect to sustainable residential buildings 
for that taxable year exceed the aggregate limit set in this section; the energy, minerals and natu- 
ral resources department may issue certificates of eligibility under the aggregate annual limit for 
sustainable commercial buildings to owners of sustainable residential buildings that meet the re- 
quirements of the energy, minerals and natural resources department and of this section; provided 
that applications for sustainable building credits for other sustainable commercial buildings total 
less than the full amount allocated for tax credits for sustainable commercial buildings. 

H, Installation ofa solar thermal system or a photovoltaic system eligible for the solar market 
development tax credit pursuant to Section 7-2-18.14 NMSA 1978 may not be used as a compo- 
nent of qualification for the rating system certification level used in determining eligibility for 
the sustainable building tax credit, unless a:solar market development tax credit pursuant to 
Section 7-2-18.14 NMSA 1978 has not been claimed with respect to that system and the building 
owner and the taxpayer claiming the sustainable building tax credit certify that such a tax credit 
will not be claimed with respect to that system? 

I. To be eligible for the sustainable building tax credit, tine building owner shall provide to the 
taxation and revenue department: a certificate of eligibility issued by the energy, minerals and 
natural resources department pursuant to the requirements of Subsection F of this section and 
any other information the taxation and revenue department may require to determine the amount 
of the tax credit for which the building owner is eligible. 

J. Ifthe requirements of this section have been complied with, the department shall is issue to 
the building owner a document granting a sustainable building tax credit. The document shall be 
numbered for identification ‘and declare its date of issuance and the amount of the tax credit al- 
lowed pursuant to this section. The document may be submitted by the building owner with that 
taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise transferred 
to another taxpayer. The parties to such’a transaction shall notify the “actos of the sale, ex- 
change or transfer within ten days of the sale, exchange or transfer. | 

K. Ifthe total approved amount of all sustainable building tax credits for a fren Nee in a tax- 
able year represented by the documents issued pursuant to Subsection J of this section is: 

(1) less than one hundred thousand dollars ($100,000), a maximum of twenty-five thou- 
sand dollars ($25,000) shall be applied against the taxpayer's corporate income tax liability for 
the taxable year for which the credit is approved and the next three aheubseqnent taxable years as 
needed depending on the amount of credit; or 

(2) one hundred thousand dollars ($100 ,000) or more, cersieute of twenty-five percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent taxable years, shall be applied against the MaEpAYer s 
corporate income tax liability. 

L. If the sum, of all sustainable building tax credits that can be applied to.a taxable year for a 
taxpayer, calculated according to Paragraph (1) or (2) of Subsection K of this section, exceeds the 
taxpayer's corporate income tax liability for that taxable year, the excess may be carried forward 
for a period of up to seven years. 

M. A taxpayer that otherwise qualifies and claims a sustainable building tax credit with re- 
spect to a sustainable building owned by a partnership or other business association of which the 
taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the part- 
nership or association, The total credit claimed in the aggregate by all members of the partnership 
or association with respect to the sustainable building shall not exceed the amount of the credit 
that could have been claimed by a sole owner of the property. 

._N. The department shall compile.an annual report on the sustainable building tax credit created 
pursuant to this section that shall include the number of taxpayers approved. by the department to 
receive the tax credit, the aggregate amount of tax credits approved and any other information nec- 
essary to evaluate the effectiveness of the tax credit. Beginning in 2015 and every five years there- 
after, the department shall compile and present the annual reports to the revenue stabilization and 
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tax policy committee and the legislative finance committee with an analysis of the effectiveness and 
cost of the tax credit and whether the tax credit'is performing the purpose for which it was created. 
O, For the purposes of this section: 

(1) "build green New Mexico rating system" means the certification standards hinetaa by 
the homebuilders association of central New Mexico; 

(2) "LEED-CI" means the LEED rating system for comment interiors; 

(3) "LEED-CS" means the LEED rating system for the core and shell of ssfiiilieensy 

(4)"LEED-EB" means the LEED rating system for existing buildings; 

(5) “LEED gold" means the rating in compliance with, or exceeding, the second-highest 
rating awarded by the LEED certification process; 

(6) "LEED" means the most current leadership in energy and environmental design green 
building. rating system guidelines cesclepeg and adopted by the United States green building 
council; 

(7) "LEED- H" means the LEED rating system for homes; 

(8) "LEED-NC" means the LEED rating system for new buildings sidio major renovations; 

(9) "LEED platinum" means the rating in compliance with, or exceeding, the highest rat- 
ing awarded by the LEED certification process; 

(10) "LEED silver" means the rating in compliance with, or cipictratty the third-highest 
rating awarded by the LEED certification process; 

(11) "manufactured housing" means a multisectioned home that is: 

(a) amanufactured home or modular home; 

(b) a single-family dwelling with a heated area of at least thirty-six feet by twenty: 
four feet and a total area of at least eight hundred sixty-four square feet; 

(c) constructed in a factory to the standards of the United States department of howe 
ing and urban development, the National Manufactured Housing Construction and Safety Stan- 
dards Act of 1974 and the Housing and Urban Development Zone Code 2 or ‘New Mexico rat 
tion codes up to the date of the unit's construction; and 

(d) installed consistent with the Manufactured Housing Act (Ghbpted 60, dost 14 
NMSA 1978] and rules adopted pursuant to that act relating to permanent foundations; 

(12) "qualified occupied square footage" means the occupied spaces of the building as de- 
termined by: 

(a) the United States green Sr aia! council for those buildings obtaining LEED cer- 
tifieatine! 

(b) the administrators of the build green New Mexico rating system for those homes 
obtaining build green New Mexico certification; and 

(c) the United States environmental protection agency for ENERGY STAR- certified 
manufactured homes; 

(13) "person" does not include state, local government, public school district or tribal agencies; 

(14) "sustainable building" means either a sustainable commercial building or a sustain- 
able residential building; 

(15) "sustainable: commercial building" means a multifamily dwelling unit, as registered 
and certified under the LEED-H or build green New Mexico rating system, that is certified by the 
United States green building council as LEED-H silver or higher or by build green New Mexico as 
silver or higher and has achieved a home energy rating system index of sixty or lower as developed 
by the residential energy services network or a building that has been poaienies and certified un- 
der the LEED-NC, LEED-EB, LEED-CS or LEED-CI rating system and that: 

(a) is certified by the United States green building council at LEED silver or higher; 

(b) achieves any prerequisite for and at least one point related to commissioning un- 
der LEED "energy and atmosphere", if included in the applicable rating system; and 

(c) has reduced energy consumption, as follows: 1) through 2011; a fifty percent en- 
ergy reduction will be required based on the national average for that building type as published 
by the United States department of energy; and beginning January 1, 2012, a sixty percent energy 
reduction will be required based on the national average for that building type as published by the 
United States department of energy; and 2) is substantiated by the United States environmental 
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protection agency target finder energy performance results form, dated no sooner than the sche- 
matic design phase of development; 

(16) "sustainable residential building" means: 

(a) a building used as a single-family residence as registered and certified under the 
build green New Mexico or LEED-H rating systems that: 1) is certified by the United States green 
building council as LEED-H silver or higher or by build green New Mexico as silver or higher; and 
2) has achieved a home energy rating system index of sixty or lower as developed by the residen- 


tial energy services network; or 


(b) manufactured housing:that is ENERGY STAR-qualified by the United States en- 


vironmental protection agency; and 


(17) "tribal" means of, Be ine to or eidaitied by a federally recognized Indian nation, 


mt or Sania 


History: Laws 2007, ch. 204, § 4; 2009, ch. 59, § 2; 
2013, ch. 92, § 2. 

The 2013 amendment, effective January 1, 2014, ex- 
tended the sustainable building tax credit for three years; 
decreased the maximum aggregate calendar year amount 
of sustainable building tax credit for which a certificate of 
eligibility may be issued; changed provisions for applica- 
tion of the tax credit; added Subsection B; in Subsection D, 
in the first sentence, deleted "The amount of" and added 
"For taxable years ending on or before December 31, 
2016"; in Subsection H, in the first sentence, deleted "The 
amount of" and added "For taxable years ending on or 
before December 31, 2016"; in Subsection G, in the first. 
sentence, after "any calendar year’an aggregate amount 
of", deleted "five million dollars ($5,000,000)" and added 
"one million dollars ($1,000,000)" and after "commercial 
buildings and an aggregate amount of", deleted "five mil- 
lion dollars ($5,000,000)" and added "four million dollars 
($4,000,000)" and in the second sentence, after "sustain- 
able commercial buildings to", deleted "building" and after 
“commercial buildings to owners of", deleted "multifamily 
dwelling units" and added "sustainable residential build- 
ings"; deleted former Subsection J which provided for the 
application of the sustainable building tax credit over a 
period of four to seven years; deleted former Subsection 
K which provides for the application of the sustainable 
building tax credit of less than twenty five in a single 
taxable year; added Subsections K, L and N; in Para- 
graph (15) of Subsection O, added the language between 
"means" and "a building that hasbeen registered"; and 
deleted former Subparagraph (b) of Paragraph 16 of Sub- 
section O, which was the same language that was added 


7-2A-22. Repealed. 


Repeals. — Laws 2007, ch. 204, § 20 repealed 7-2A-22 
NMSA 1978, as enacted by Laws 2007, ch. 204, § 6, re- 
lating to a tax credit for agricultural water conservation 


to the definition of "sustainable commercial building" in 
Paragraph (15) of Subsection O, 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, at the end of the second sentence, added the pro- 
vision concerning manufactured housing; in Subsection B, 
deleted former Paragraphs (1) and (2):;which required the 
taxpayer to be owner of the building at the time the build- 
ing was certified or the subsequent purchaser of a sustain- 
able building with respect to which no tax credit had been 
claimed and added the provision requiring the taxpayer 
to submit a document pursuant to Subsection I with the 
taxpayer's income tax return; in Subsection D, deleted the 
provision which required the tax credit to be calculated 
based on the certification level the building had achieved 
in the LEED rating system or the New Mexico rating sys- 
tem and in the chart, added the Build Green NM Silver, 
Gold and Emerald levels; in Subsection E, added the last 
sentence, together with Paragraphs (1) and (2); in Subsec- 
tion F, added the last sentence; in Paragraph I, permit- 
ted the document to be submitted with the taxpayer's 
income tax return; added Paragraphs (11), (13) and (17) 
of Subsection N; in Subparagraph (b) of Paragraph (16) 
of Subsection N, added the build green New Mexico rat- 
ing system; and in Subparagraph (c) of Paragraph (16) of 
Subsection N, deleted the requirement that manufactured 
housing be as defined by the United States department of 
housing and urban development. 

Applicability. — Laws. 2007, ch. 204, § 21 provided 


that Laws 2007, ch. 204, § 4 apply to taxable years begin- 


ning on or after January 1, 2007 through December 31, 
2013, 


expenses, effective January 1, 2013. For provisions of for- 
mer section, see the 2012 NMSA 1978 on NMOneSource 
com. 


7-2A-23. Credit; blended biodiesel fuel. 


A. A taxpayer that is liable for payment of the special fuel excise tax pursuant to Subsections 
A through D of Section 7-16A-2.1 NMSA 1978 and that files a New Mexico corporate income tax 
return is eligible to claim a credit against corporate income tax liability for each gallon of blended 
biodiesel fuel on which that person paid the special fuel excise tax in the taxable year or who would 
have paid the special fuel excise tax in the taxable year but for the deductions allowed pursuant to 
Subsections B through F of Section 7-16A-10 NMSA 1978 or the treaty exemption for north Atlan- 
tic treaty organization use. The credit shall be in the following amounts for the following periods: 

(1) from January 1, 2007 until December 31, 2010, at a rate of three cents ($.03) per gallon; 
(2) from January 1, 2011 until December 31, 2011, at a rate of two cents ($.02) per gallon; and 
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(8) from January 1, 2012 until December 31, 2012, at.a rate of one cent ($.01) per gallon. 

B. The tax credit provided by this section may not be claimed with respect to the same blended 
biodiesel fuel for which a credit has been claimed: pursuant to the Income Tax Act [Chapter 7, Ar- 
ticle 2 NMSA 1978] or for which a credit or refund has been:claimed Seager to Section 7-16A-13 
NMSA 1978. 

C. A taxpayer that piledrsiad qualifies for and cain’ a‘ credit sheath: to this section for 
blended biodiesel fuel on which special fuel excise tax has been paid by a partnership or other 
business association of which the taxpayer is a member may claim a credit only in proportion to 
the taxpayer's interest in the partnership or business association. The total credit claimed in the 
aggregate by all members of the partnership or business association shall not exceed the amount 
of credit allowed pursuant to Subsection A of this section, 

D. The tax credit provided by this section may only be applied against the corporate income 
tax liability of the person that paid the special fuel excise tax on the blended biodiesel fuel with 
respect to which the credit is provided or that would have paid the special fuel excise tax but for 
the deductions allowed pursuant to Subsections B through F of Section 7-16A-10 NMSA 1978 or 
the treaty exemption for north Atlantic treaty organization use. If the credit exceeds the person's 
corporate income tax liability for the taxable year in which the credit is granted, ahs credit may be 
carried forward for five years. 

E,, A taxpayer claiming a credit pursuant to this section shall provide documentation of eligir 
bility in form and content as determined by the department. i 

F. For the purposes of this section: 

(1) "biodiesel" means renewable, biodegradable, monoalkyl ester combustible liquid fuel 
that is derived from agricultural plant oils or animal fats and that meets American society for test- 
ing and materials D 6751 standard specification for biodiesel B100 blend stock for distillate fuels; 

(2) "blended biodiesel fuel" means a diesel fuel that contains at least two percent biodiesel; and 

(3) "diesel fuel" means any diesel-engine fuel used for the generation of power to propel a 
motor vehicle. 


History: Laws 2007, ch, 204, § 8. but, pursuant to N.M. Const., art. IV, § 23, was effective 


Effective dates. — Laws 2007, ch. 204, contained = June 15,:2007, 90 days after the adjournment of the iat 
no effective date provision for Laws 2007, ch. 204, § 7, islature. 


7-2A-24, Geothermal ground-coupled heat pump tax credit. 


A. A taxpayer that files a New Mexico corporate income tax return for a taxable year begin- 
ning on or after January 1, 2010 and that purchases and installs after January 1, 2010 but before 
December 31, 2020 a geothermal ground-coupled heat pump in a property owned by the taxpayer 
may claim against the taxpayer's corporate income tax liability, and the department may allow, a 
tax credit of up to thirty percent of the purchase and installation costs of the system. The credit 
provided in this section may be referred to as the "geothermal ground-coupled heat pump tax 
credit". The total geothermal ground-coupled heat pump tax credit allowed to a taxpayer shall not 
exceed nine thousand dollars ($9,000). The department shall allow a geothermal ground-coupled 
heat pump tax credit only for geothermal ground-coupled heat pumps certified by the energy, min- 
erals and natural resources department. 

B. A portion of the geothermal ground-coupled heat pump tax credit that remains unused in a 
taxable year may be carried forward for a maximum of ten consecutive taxable years following the 
taxable year in which the credit originates until the credit is fully expended. 

C. Prior to July 1, 2010, the energy, minerals and natural resources. department shall adopt 
rules establishing procedures to provide certification of geothermal ground-coupled heat pumps 
for purposes of obtaining a geothermal ground-coupled heat pump tax credit. The rules shall ad- 
dress technical specifications and requirements relating to safety, building code and standards 
compliance, minimum system sizes, system applications and lists of eligible components. The en- 
ergy, minerals and natural resources department may modify the specifications and requirements 
as necessary to maintain a high level of system THEI and performance. 
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D.». The department may allow a maximum annual aggregate of two million dollars ($2,000,000) 
in geothermal ground-coupled heat pump tax credits. Applications for the credit shall be consid- 
ered in the order received by the department. 

-E. °As used in this section, "geothermal ground-coupled heat pump" means a reversible refrig- 
erator device that provides space heating, space cooling, domestic hot water, processed hot water, 
processed chilled water or any other application where hot air, cool air, hot water or chilled water 
is required and that utilizes ground water or water circulating through pipes buried in the ground 
as a condenser in the “abtseakc mode and an aoa ata in the heating mode, 


Eatin Laws 2009, ch. 271, § 2. IV,§ 93, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — ‘Laws 2009, ch, 271 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2A-25. Advanced energy corporate income tax credit. 


A. The tax credit that may.be claimed pursuant to this section may be referred to as the "ad- 
vanced energy corporate income tax credit". 

B. A taxpayer that holds an interest in a qualified ratios facility located;i in New Mexico 
and that files a New Mexico corporate income tax return may claim an advanced energy corporate 
income tax credit in an amount equal to six percent of the eligible generation plant costs of a quali- 
fied generating facility, subject to the limitations imposed in this section. The tax credit claimed 
shall be verified and approved by the department. 

C. An entity that holds an interest in a qualified generating facility may request a certificate 
of eligibility from the department of environment to enable the requester to apply for an advanced 
energy corporate income tax credit. The department of environment: 

(1) shall determine if the facility is a qualified generating facility;, 

(2) shall require that the requester provide the department of environment, with the in- 
formation necessary to assess whether the requester's facility meets the criteria to be a qualified 
generating facility; 

(3) shall issue a certificate to the requester stating that the facility is or is not a qualified 
generating facility. within one hundred eighty days after receiving all information necessary to 
make a determination; 

(4) . shall; 

(a) issuea schedule of fees in which no fee eeaG one hundred fifty thousand dollars 
($150,000); and 

(b) deposit fees collected pursuant to this paragraph i in the state air quality permit 
fund created pursuant to Section 74-2-15 NMSA 1978; and 

(5) shall report annually to the appropriate interim legislative committee information 
that will allow the legislative committee to analyze the effectiveness of the advanced energy tax 
credits, including the identity of qualified generating facilities, the energy production means used, 
the amount of emissions identified in this section reduced and removed by those qualified generat- 
ing facilities and whether any requests for certificates of eligibility could not be approved due to 
program limits. 

D. A taxpayer that holds an interest in a qualified generating facility may be allocated the 
right to claim the advanced energy corporate income tax credit without regard to the taxpayer's 
relative interest in the qualified generating facility if: 

(1) the business entity making the allocation provides notice of the allocation and the tax- 
payer's interest in the qualified generating facility to the department on forms prescribed by the 
department; 

(2) allocations to the taxpayer ant all other taxpayers allocated a right to claim the ad- 
vanced energy tax credit shall not exceed one hundred percent of the advanced energy tax credit 
allowed for the qualified generating facility; and 

(3) the taxpayer and all other taxpayers allocated a right to claim the advanced energy tax 
credits collectively own at least a five percent interest in the qualified generating facility, 
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E. Upon receipt of the notice of an allocation of the right to claim all or a portion of the ad- 
vanced energy corporate income tax credit, the department shall verify the allocation duc te the 
recipient. 

F.. To claim the advanced energy: corporate income tax credit, a ree shall submit with the 
taxpayer's New Mexico corporate income tax return a certificate of eligibility from the department of 
environment stating that the taxpayer may be eligible for advanced energy tax credits. The taxation 
and revenue department shall provide credit claim forms. A credit claim form shall accompany any 
return in which the taxpayer wishes to apply for an approved credit,and the claim shall specify the 
amount of credit intended to apply to each return. The taxation and revenue department shall deter- 
mine the amount of advanced energy corporate income tax credit for which the taxpayer may apply. 

G. The total amount of all advanced energy tax credits claimed shall not exceed the ‘total 
amount determined by the department to be allowable pursuant to this section, the Income Tax 
Act [Chapter 7, Article 2 NMSA 1978] and Section 7-9G-2 NMSA 1978. 

H. Any balance of the advanced energy corporate income tax credit that the:taxpayer is ap- 
proved to claim may be claimed by the taxpayer as an advanced energy combined reporting tax 
credit allowed pursuant to Section 7-9G-2 NMSA 1978. If the advanced energy corporate income 
tax credit exceeds the amount of the taxpayer's tax liabilities pursuant to the Corporate Income 
and Franchise Tax Act and Section 7-9G-2 NMSA 1978 in the taxable year in which it is claimed, 
the balance of the unpaid credit may be carried forward for ten years’and claimed-as an advanced 
energy corporate income tax credit or an advanced energy combined reporting tax credit. The “ei 
vanced energy corporate income tax credit is not refundable. 

I. A taxpayer claiming the advanced energy corporate income tax credit decree to this see- 
tion is ineligible for credits pursuant to the Investment Credit Act [Chapter 7, Article 9A NMSA 
1978] or any other credit that may be taken pursuant to the Corporate Income and Franchise Tax 
Act or credits that may be taken against the gross receipts tax, compensating tax or withholding 
tax for the same expenditures. 

J. The aggregate amount of all advanced energy tax credits that may be claimed with respect 
to a qualified generating facility shall not exceed sixty million dollars ($60,000,000). 

K. As used in this section: ; 

(1) "advanced energy tax credit" means the advanced energy income’tax credit, the pies 
vanced energy corporate income tax credit and the advanced energy combined reporting tax credit; 

(2) "coal-based electric generating facility" means a new or repowered generating facility 
and an associated coal gasification facility, if any, that uses coal to generate electricity and that 
meets the following specifications: 

(a) emits the lesser of: 1) what is idhio HIS with the best available control tech- 
nology; or 2) thirty-five thousandths pound per million British thermal units of sulfur dioxide, 
twenty-five thousandths pound per million British thermal units of oxides of nitrogen and one 
hundredth pound per million British thermal units of total particulates in the flue gas; 

(b) removes the greater of: 1) what is achievable with the best available control tech- 
nology; or 2) ninety percent of the mercury from the input fuel; ion 

(c) captures and sequesters or controls carbon dioxide emissions so that by the later 
of January 1, 2017 or eighteen months after the commercial operation date of the coal-based elec- 
tric generating facility, no more than one thousand one hundred pounds per megawatt-hour of 
carbon dioxide is emitted into the atmosphere; ‘ 

(d) all infrastructure required for sequestration is in place by the later of January 1, 
2017 or eighteen months after the commercial cf Reel date of the coal-based électric generating 
facility; 

(e) includes methods and procedures to dndnitor the disposition of the’ earbbis pei 
captured and sequestered from the coal-based electric generating facility; and 

(f) does not exceed a name-plate capacity of seven hundred net megawatts; 

(3) "eligible generation plant costs" means expenditures for the development and construc- 
tion of a qualified generating facility, including permitting; site characterization and assessment; 
engineering; design; carbon dioxide capture, treatment, compression, transportation and seques- 
tration; site and equipment acquisition; and fuel supply development used directly and exclusively 
in a qualified generating facility; 
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(4). "entity" means an individual, estate, trust, receiver, cooperative association, club, cor- 
poration, company, firm, partnership; limited liability company, limited liability partnership, joint 
venture, syndicate or other association or a wee water or felectinie utility.owned or operated by a 
county or municipality; sudise od 

(5) "geothermal electric panera facility’ means a arnee vicithes name-plate aametibe of 
one megawatt or more that uses geothermal energy to generate electricity, including a facility that 
captures and provides geothermal energy to a ooogiet e electric arenige facility using other 
fuels in part; 

(6) "interest in a qualified: pul dbiiaiegs facility" means title to a qualified generating facil- 
ity; a leasehold interest in a qualified generating facility; an ownership interest. in a business 
or entity that is taxed for federal income tax purposes:as a partnership that holds title to or a 
leasehold interest ina qualified generating facility; oran ownership interest, through one or more 
intermediate entities that are each taxed for federal income tax purposes.as a partnership, in a 
business that holds title to or a leasehold interest in a qualified generating facility; 

(7) "name-plate capacity" means the maximum rated output of the facility measured as 
alternating current or the equivalent direct current measurement; 

(8) "qualified generating facility" means a facility that begins construction not later than 
December 31, 2015 and is: 

(a) a solar thermal electric generating facility that begins édriatmadtion on or after 
July 1, 2007 and that may include an associated renewable energy storage facility; 

| (b) asolar photovoltaic electric generating facility that begins construction on or after 

July 1, 2009 and that may include an associated renewable energy storage facility; 
(ce) a geothermal electric generating facility that begins construction on or after 
July 1, 2009; 
(d) a recycled energy project if that facility begins construction on or after July 1, 
2007; or 
(e) a new or repowered coal-based electric generating facility and an associated coal 
gasification facility; 

(9) "recycled: energy" means energy produced:by a generation unit with a natne-plate ca- 
pacity of not. more than fifteen megawatts that converts the otherwise lost energy from the ex- 
haust stacks or pipes to electricity without combustion of additional fossil fuel; 

(10) "sequester" means to store, or chemically convert, carbon dioxide in a‘manner that 
prevents its release into the atmosphere and may include the use of geologic formations and en- 
hanced oil, coalbed methane or natural gas recovery techniques; 

(11) "solar photovoltaic electric generating facility" means an slachrie generating facility 
with a name-plate capacity of one megawatt or more that uses solar photovoltaic energy to gener- 
ate electricity; and 

(12) "solar thermal eletinid generating facility" means an electric generating facility with 
a name-plate capacity of one megawatt or more that uses solar thermal energy to generate elec- 
tricity, including a facility that captures and provides solar energy to a preexisting electric gener- 
ating facility using other fuels in part. : 


History: Laws 2009, ch. 279, § 2. ; IV, § 23, was effective June 19, 2009; 90 days after the ad- 
Effective dates. — Laws 2009; ch. 279'contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. . 


7-2A-26. Agricultural biomass corporate income tax credit. 


A. A taxpayer that files a New Mexico corporate income tax return for a taxable year begin- 
ning on or after January 1, 2011 and ending prior to January 1, 2030 for a dairy or feedlot owned 
by the taxpayer may claim against the taxpayer's corporate income and frarichise tax liability, and 
the department may allow, a tax credit equal to five dollars ($5.00) per wet ton of agricultural bio- 
mass transported from the taxpayer's dairy or feedlot to a facility that uses agricultural biomass to 
generate electricity or make biocrude or other liquid or gaseous fuel for commercial use. The credit 
provided in this section may be referred to as the "agricultural biomass corporate income tax credit". 
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B. Ifthe requirements of this section have been complied with, the department shall issue to’ 
the taxpayer a document granting an agricultural biomass corporate income tax credit. The docu- 
ment shall be numbered for identification and declare its date of issuance and the amount of the 
tax credit allowed pursuant to this section. The document may be submitted by the taxpayer with 
that taxpayer's corporate income tax return or may be sold, exchanged or otherwise transferred 
to another taxpayer. The parties to such a transaction shall notify the sisi of the sale, ex- 
change or transfer within ten days of the sale, exchange or transfer. 

C. A portion of the agricultural biomass corporate income tax credit that remains cena in 
a taxable year may be carried forward for a maximum of four consecutive taxable years following 
the taxable year in which the credit originates until the credit is fully expended. 

D. -The energy, minerals and natural resources department shall adopt rules establishing pro- 
cedures to. provide certification of transportation of agricultural biomass to a qualified facility that 
uses agricultural biomass to generate electricity or make biocrude or other liquid or gaseous fuel 
for commercial use for purposes of obtaining an agricultural biomass corporate income tax credit. 
The rules may be modified as determined necessary by the energy, minerals and natural resources 
department to determine accurate recording of the quantity of agricultural biomass transported 
and used for the purpose allowable in this section. 

E. A taxpayer that claims an agricultural biomass corporate income tax credit shall not also 
claim an agricultural biomass income tax credit for transportation of the same agricultural bio- 
mass on which the claim for that agricultural biomass income tax credit is based. 

F. The department shall limit the annual combined total of all agricultural biomass income 
tax credits and all agricultural biomass corporate income tax credits allowed to a maximum of five 
million dollars ($5,000,000). Applications for the credit: shall be considered in the order received 
by the department. 

G. A taxpayer allowed a tax credit pursuant to this section shall report the amount of the 
credit to the department in a manner required by the department. 

H. The department shall compile an annual report on the agricultural biomass corporate in- 
come tax credit that shall include the number of taxpayers approved by the department to receive 
the credit, the aggregate amount of credits approved and any other information necessary to eval- 
uate the credit. The department shall present the report to the revenue stabilization and tax pol- 
icy committee and the legislative finance committee with an analysis of the cost of the tax credit. 

I. As used in this section: 

(1) “agricultural biomass" means wet manure meeting specifications established by the 
energy, minerals and natural resources department from either a dairy or feedlot commercial op- 
eration; | 
(2) “biocrude" means a nonfossil form of energy that can be transported and refined using 
existing petroleum refining facilities and that is made from Eee derived feedstocks and 
other agricultural biomass; 

(3) "feedlot" means an operation that fattens livestock for dca and 

(4) "dairy" means a facility that raises livestock for milk production. 


History: Laws 2010, ch. 84, § 2; 2020, ch. 20, § 2. taxation and revenue department, and required the taxa- 


Applicability. — Laws 2010, ch. 84, § 3 provided that 
the provisions of Laws 2010, ch. 84, § 2 apply to taxable 
years beginning on or after January 1, 2011 and ending 
prior to January 1, 2020. 

The 2020 amendment, effective May 20, 2020, ex- 
tended the agricultural biomass corporate income tax 
credit until the year 2030, required taxpayers claim- 
ing the credit to report the amount of the credit to the 


tion and revenue department to compile an annual report 
on the agricultural biomass corporate income: tax credit 
and present the report to the revenue stabilization and 
tax policy committee and the legislative finance commit- 
tee; in Subsection A, after "prior to January 1", deleted 
"2020" and added "2030"; and added new Subsections G 
and H and redesignated the succeeding subsection accord- 
ingly. 


7-2A-27. Veteran employment tax credit. 


A. _A taxpayer that employs a qualified military veteran in New Mexico is eligible for a credit 
against the taxpayer's tax liability imposed pursuant to the Corporate Income and Franchise Tax 
Act in an amount up to one thousand dollars ($1,000) of the gross wages paid to each qualified 
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military veteran by the taxpayer during the taxable year for which the return is filed. A taxpayer 
that employs a qualified military veteran for less than the full taxable year is eligible for a credit 
amount equal to one thousand dollars ($1,000) multiplied by the fraction of a full year for which 
the qualified military veteran was employed. The tax credit oe by this section may be re- 
ferred to as the "veteran employment tax credit". 

B. The purpose of the veteran employment tax credit is to encourage the full-time Snailiyaabnt 
of qualified nie veterans within two years of discharge seinen the armed forces of the United 
States. 

C. A taxpayer may alii the wataran seerruredtsr tax chai provided i in this section for each 
taxable year in which the taxpayer employs one or more qualified military veterans; provided that 
the taxpayer may not claim the veteran employment: tax credit for any individual qualified mili- 
tary veteran for more than-one calendar year from the date of hire. . 

D..: That portion of a veteran employment tax credit approved by the rbeelis cherie that exceeds 
a taxpayer's corporate income tax liability in the taxable year in which the credit is claimed shall 
not be refunded to the taxpayer but may be carried forward for up to three years. The veteran em- 
ployment tax credit shall not be transferred to another taxpayer. 

E. The taxpayer shall submit to the department with respect to each employee for whom the 
veteran employment tax credit is claimed information required by the department with respect to 
the veteran's employment by the taxpayer during the taxable year for which the veteran employ- 
ment tax credit is claimed, including information.establishing that the employee is a qualified mil- 
itary veteran that can be used to determine that the employee was not also employed in the same 
taxable year by another taxpayer claiming a veteran employment tax credit for that employee 
pursuant to this section or the Income Tax Act [Chapter 7, Article 2 NMSA 1978]. | 

F. The department shall adopt rules establishing procedures to certify qualified military vet- 
erans for purposes of obtaining a veteran employment tax credit. The rules shall ensure that not 
more than one veteran employment tax credit per qualified military veteran shall be allowed in a 
taxable year and that the credits allowed per qualified military veteran are limited to a maximum 
of one year's employment. 

G. The department shall compile an annual report for the revenue stabilization and tax policy 
committee and the legislative finance committee that sets forth the number of taxpayers approved 
to receive the veteran employment tax credit, the aggregate amount of credits approved and the 
average and median amounts of credits approved. The department shall advise those committees in 
2015 whether the veteran employment tax credit is performing the purpose for which it was enacted. 

H. Acceptance of the veteran employment tax credit is authorization to the department to 
reveal the amount of the tax credit claimed by the taxpayer and other information from the tax- 
payer's tax reports as needed to report fully as required by this section to the revenue stabilization 
and tax policy committee and the legislative finance committee. 

I. As used in this section, "qualified military veteran" means an individual who is hired within 
two years of receipt of an honorable discharge from a branch of the United States military, who works 
at least forty hours per week during the taxable year for which the veteran employment tax credit is 
claimed and who was not previously employed by the taxpayer prior to the individual's deployment. 


History: Laws 2012, ch. 55, § 2. Applicability. — Laws 2012, ch. 55, § 3 provided that 

Effective dates. — Laws 2012, ch. 55 contained no ef- the provisions of Laws 2012, ch. 55, § 2 applies to taxable 
fective date provision, but, pursuant to N.M. Const., art. | year's beginning on or after January 1, 2012 and ending on 
IV, § 23, was effective May 16, 2012, 90 days after the ad-. . or before January 1, 2017. 


journment of the legislature. 


7-2A-28. New sustainable building tax credit. 


A. The tax credit provided by this section may be referred to as the "2015 sustainable build- 
ing tax credit". The 2015 sustainable building tax credit shall be available for the construction 
in New Mexico of a sustainable building, the renovation of an existing building in New Mexico 
into a sustainable building or the permanent installation of manufactured housing, regardless of 
where the housing is manufactured, that is a sustainable building; provided that the construction, 
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renovation or installation project is completed prior to April 1, 2023. The tax credit provided in 
this section may not be claimed with respect to the same sustainable building for which the 2015 
sustainable building tax credit provided in the Income Tax Act [Chapter 7, Article 2 NMSA 1978] 
or the 2021 sustainable building tax credit pursuant to the Income Tax Act or the Corporate In- 
come and Franchise Tax Act has been claimed. 

_.B. The purpose of the 2015:sustainable building tax credit i is ih encourage the construction of 
sustainable buildings and the renovation of existing buildings into sustainable buildings. 

C. A taxpayer that files a corporate income tax return is eligible to be granted a 2015 sustain- 
able building tax credit by the department if the taxpayer submits a document issued pursuant to 
Subsection K of this section with the taxpayer's corporate income tax return. 

D. | For taxable years ending on or before’December 31, 2024, the 2015 intitle building 
tax credit may be claimed with respect to a sustainable commercial building. The credit shall be 
calculated based on the certification level the building has achieved in the LEED green building 
rating system and the amount of qualified occupied square ei in the building, as indicated on 
the following chart: 7 


LEED Rating Level | Qualified Occupied atl Tax Credit per 


LEED-NC Silver . First 10,000 iat $3.50° 
Next 40;000 clot bom $1.75 
Over ‘50,000 i 
! “up to 500,000 ) $70 
LEED-NC Gold ss ae Sea aL ELST 7 $4.75 
| 5 * Next 40,000. wt $2.00 
Over 50,000 _ ) 
up to 500,000 .- re ' $1.00. 
LEED-NC Platinum First 10,000 $6.25 
, Next 40,000. -fenae | $3.25 
Over 50,000 
~ up'to 500,000... $2.00 
LEED-EB or CS Silver’ “© First’ 10;000 ’ ee 2 Oe 
~ “Next 40,000 © ' $1.25 ~ 
Over 50,000° °* *” nee age 2 
| up to 500,000 Bois GUE Svar 
LEED-EB or CS Gold | First 10,000 . $3.35 
Next 40,000 ai $1.40 
Over 50,000: , 
up to 500,000 ) CaO nc 
LEED-EB or CS | be | wv isl 
Platinum First 10,000 $4.40 
Bien ~ Next 40,000 & asia $2.30 — 
Over 50,000, = 
up to 500,000 } $1.40 
LEED-CI Silver First 10,000 $1.40 
Next 40,000 $ .70 
Over 50,000 . pWi 
up to 500,000 $ 30 
LEED,CI Golds, <3 5i4o1; ( Hloda tihors First, 30,000 7 | | $1.90 
| vi Next 40,000 | eae -7 
Over 50,000 . ) . 
antento500000% fewcide chescrserr.a; $ .40 
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LEED-CI Platinum First 10,000 $2.50 
: Next 40,000. ta | $1.30 

Over 50,000 ~ 
up to 500,000 $ .80. 


E. For taxable years ending on or before December 31, 2024, the 2015 sustainable building tax 
credit may be claimed with respect to a sustainable residential building: The credit shall be-calcu- 
lated based on the amount of qualified occupied square footage, as indicated on the following chart: 


Rating System/Level Qualified Occupied Tax Credit per 
Square Footage Square Foot 

LEED-H Silver or Build Up to 2,000. sf ‘$3.00 

Green NM Silver bia 7 

LEED-H Gold or Build Up to 2,000 $4.50 

Green NM Gold ; petite 

LEED-H Platinum or Build . Up to 2,000 » $6.50 

Green NM Emerald 

Manufactured Housing Up to 2,000 $3.00. 


F. A person that is a building owner may apply for a certificate of eligibility for the 2015 sus- 
tainable building tax credit from the energy, minerals and natural resources department after the 
construction, installation or renovation of the sustainable building is complete. Applications shall 
be considered in the order received. If the energy, minerals and natural resources department de- 
termines that the building owner meets the requirements of this subsection and that the building 
with respect to which the tax credit application is made meets the requirements of this section as 
a sustainable residential building or a sustainable commercial building, the energy, minerals and 
natural resources department may issue a certificate of eligibility to the building owner, subject 
to the limitations in Subsection G of this section. The certificate shall include the rating system 
certification level awarded to the building, the amount of qualified occupied square footage in the 
building and a calculation of the maximum amount of 2015 sustainable building tax credit for 
which the building owner would be eligible. The energy, minerals and natural resources depart- 
ment may issue rules governing the procedure for administering the provisions of this subsection. 
If the certification level for the sustainable residential building is awarded on or after J anuary 1, 
2017 but prior to April 1, 2023, the energy, minerals and natural resources department may issue 
a certificate of eligibility to a building owner who is: 

(1) the owner of the sustainable residential building at the time the certification level for 
the building is awarded; or 

(2) the subsequent purchaser of a sustainable residential building with respect to which 
no tax credit has been previously claimed. 

G. Except as provided in Subsection H of this section, the energy, minerals and natural re- 
sources department may issue a certificate of eligibility only if the total amount of 2015 sustain- 
able building tax credits represented by certificates of eligibility issued by the energy, minerals 
and natural resources department pursuant to this section and pursuant to the Income Tax Act 
[Chapter 7, Article 2 NMSA 1978] shall not exceed in any calendar year an aggregate amount of: 

(1) one million two hundred fifty thousand dollars ($1,250,000) with respect to sustainable 
commercial buildings; 
(2) three million three hundred seventy-five thousand dollars. ($3,375,000) with respect to 
sustainable residential buildings that are not manufactured housing; and 
(3) three hundred seventy-five thousand dollars ($375,000) with respect to sustainable 
residential buildings that are manufactured housing. 

H. For any taxable year that the energy, minerals and natural resources department deter- 
mines that applications for sustainable building tax credits for any type of sustainable building 
pursuant to Paragraph (1), (2) or (3) of Subsection G of this section are less than the aggregate 
limit for that type of sustainable building for that taxable year, the energy, minerals and natural 
resources department shall allow the difference between the aggregate limit and the applications 
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to be added to the aggregate limit of another type of sustainable building for which applications 
exceeded the aggregate limit for that taxable year. Any excess not used in a taxable year shall not 
be carried forward to subsequent taxable years. 

I. Installation of a solar thermal system or a photovoltaic system eligible for the solar market 
development tax credit pursuant to Section 7-2-18.14 NMSA 1978 may not be used as a compo- 
nent of qualification for the rating system certification level used in determining eligibility for the 
2015 sustainable building tax credit, unless a solar market development tax‘ credit pursuant to 
Section 7-2-18.14 NMSA 1978 has not been claimed with respect to that system and the building 
owner and the taxpayer claiming the 2015 sustainable building tax credit certify that such a tax 
credit will not be claimed with respect to that system. 

J. To be eligible for the 2015 sustainable building tax credit, the building owner shall provide 
to the taxation and revenue department a certificate of eligibility issued by the energy, minerals 
and natural resources department pursuant to the requirements of Subsection F of this section 
and any other information the taxation and revenue department may require to deshariiiinik the 
amount of the tax credit for which the building owner is eligible. 

K. Ifthe requirements of this section have; been complied with, the department shall i issue to 
the building owner a document granting a 2015 sustainable building tax credit. The document 
shall be numbered for identification and declare its date of issuance and the amount of the tax 
credit allowed pursuant to this section. The document may be submitted by the building owner 
with that taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise 
transferred to another taxpayer. The parties to such a transaction shall notify the department of 
the sale, exchange or transfer within ten days of the sale, exchange or transfer. 

L. Ifthe approved amount of a 2015 sustainable building tax credit for a taxpayer i ina taxable 
year represented by a document issued pursuant to Subsection K of this section is: 

(1) less than one hundred thousand dollars ($100,000), a maximum of twenty-five thou- 
sand dollars ($25,000) shall be applied against the taxpayer's corporate income tax liability for 
the taxable year for which the credit is approved and the next three subsequent taxable years as 
needed depending on the amount of credit; or 

(2) one hundred thousand dollars ($100,000) or more, increments of twenty-five percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent taxable years, shall be applied against the taxpayer’ s 
corporate income tax liability. 

M. Ifthe sum of all 2015 sustainable building tax credits that can be applied to a taxable year 
for a taxpayer, calculated according to Paragraph (1) or (2) of Subsection L of this section, exceeds 
the taxpayer's corporate income tax liability for that taxable year, the excess may be carried for- 
ward for a period of up to seven years. | 

N. A taxpayer that otherwise qualifies and claims a 2015 sustainable building tax credit with 
respect to a sustainable building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the 
partnership or association. The total credit claimed in the aggregate by all members of the part- 
nership or association with respect to the sustainable building shall not exceed the amount of the 
credit that could have been claimed by a sole owner of the property. 

O. The department shall compile an annual report on the 2015 sustainable building tax credit 
created pursuant to this section that shall include the number of taxpayers approved by the de- 
partment to receive the tax credit, the aggregate amount of tax credits approved and any other 
information necessary to evaluate the effectiveness of the tax credit. Beginning in 2019 and every 
three years thereafter that the credit is in effect, the department shall compile and present the an- 
nual reports to the revenue stabilization and tax policy committee and the legislative finance com- 
mittee with an analysis of the effectiveness and cost of the tax credit and whether the tax credit is 
performing the purpose for which it was created. 

P. For the purposes of this section: 

~ (1) “build green New Mexico rating system" means the certification standards adopted by 
build green New Mexico in November 2014, which include water conservation standards; 

(2) “LEED-CI" means the LEED rating system for commercial interiors; 

(3) ""LEED-CS" means the LEED rating system for the core and shell of buildings; 
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(4) "LEED-:EB" means the LEED rating system for existing buildings; 

»(5). "LEED gold':means the rating in compliance with, or exceeding, the second: eee 
rating awarded by the LEED certification process; 

| (6): "LEED" means the most current leadership:in energy and environmental esis green 
eahiee rating system pudeaee, developed and adopted by the United States green building 
council; 

(7) “LEED-H" means the LEED rating system for faite 

(8), "LEED-NC" means the LEED rating system for new buildings bite major renovations; 

(9) "LEED platinum" means the rating in compliance with, or exceeding, the highest rat- 
ing awarded by the LEED certification process; 

(10) "LEED silver" means the rating in compliance writhQ or exceeding, the third-highest 
rating awarded by the LEED certification process; inns 

“€11) © "manufactured housing” means a multisectioned home that is: 

(a) a manufactured home or modular home; 

(b) a single-family dwelling with a heated area of at least thirty-six feet by weet 
four feet and a total area of at least eight hundred sixty-four square feet; 

(c) constructed in a factory to the standards of the United States department of hous- 
ing and urban development, the National Manufactured Housing Construction and Safety Stan- 
dards Act of 1974 and the ‘Housing and Urban Development Zone Code 2 or New Mexico construc- 
tion codes up to the date of the unit's construction; and ) 

(d) installed consistent with the Manufactured Housing Act and rules adopted pursu- 
ant to that act relating to permanent foundations; 

(12) "qualified occupied square footage" means the occupied spaces of the building as de- 
termined by: 

' (a) the United States green building council for those buildings obtaining LEED cer- 
tification; ti 
(b):: the administrators of the build green New Mexico aire system for those homes 
obtaining build green New Mexico certification; and 

(c) the United States environmental Prakestion agency for ENERGY STAR-~certified 
méhufactured homes; 

(13). "person" does not inelude mene, local government, mabe acleeal district or ‘ribal agen- 
cies; 

(14) "adatainable building! means eithér a sustainable Apiiacteral building or a antilint 
able residential building; 

(15) | "sustainable cghubiid building" means a multifamily dwelling unit; as registered 
and certified under the LEED-H or build green New Mexico rating system, that is certified by the 
United States green building council as LEED-H silver or higher or by build green New Mexico as 
silver or higher and has achieved a home energy rating system index of sixty or lower as developed 
by the residential energy services network or a building that:has been registered and certified un- 
der the LEED-NC,; LEED-EB, LEED-CS or LEED-CI rating system and that: 

(a) is certified by the United States green building council at LEED silver or highers 

(b) achieves any prerequisite for and at least one point related to commissioning un- 
der LEED "energy and atmosphere"; if included in the applicable rating system; and 

(c) has reduced energy consumption beginning January 1, 2012, by sixty percent 
based on the national average for that building type as published by the United States department 
of energy as substantiated by the United States environmental protection agency target finder en- 
ergy performance results form, dated no sooner than the schematic design phase of development; 

(16) "sustainable residential building" means: 

(a) a building used as a single-family residence as registered and certified under the 
build green New Mexico or LEED-H rating systems that: 1) is certified by the United States green 
building council as LEED-H silver or higher or by build green New Mexico as silver or higher; 2) 
has achieved a home energy rating system index of sixty or lower as developed by the residential 
energy services network; 3) has indoor plumbing fixtures and water-using appliances that, on 
average, have flow rates equal to or lower than the flow rates required for certification by Wa- 
terSense; 4) if landscape area is available at the front of the property, has at least one water line 
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outside the building below the frost line that may be connected to a drip irrigation system; and 5) 
if landscape area is available at the rear of the property, has at least one water line outside the 
building below the frost line that may be connected to a drip irrigation system; or 
(b). manufactured housing that is ENERGY STAR-qualified by the — States en- 

vironmental protection agency; 

(17) "tribal" means of, belonging to or created by a federally recognized Tridiitn nation, 
tribe or pueblo; and 

(18) .."WaterSense" means a program created by the federal environmental protection 
agency that certifies water-using products that meet the cabialoagates Seip protection agency's crite- 
ria for Bi CeCny and performance. | 


History: Laws 2015, ch. 180, § 2; 2021, ch. 84, § 3. substituted "new" with "2015" preceding "sustainable 


Cross references. — For the federal National Manu- building tax credit" throughout; after "December 31", 
factured Housing Construction and Safety Standards Act changed "2026" to."2024" throughout; in Subsection A, af- 
of 1974, see 42 U.S.C. § 5408. ter "that is a sustainable building", added "provided that 

The 2021 amendment, effective June 18, 2021, made the construction, renovation or installation project is com- 
conforming changes due to changing the name of the "new pleted prior to April 1, 2023", and after "Income Tax Act", 
sustainable building tax credit" to the "2015 sustain- added'"or the 2021 sustainable building tax credit pursu- 
able building tax credit", accelerated the termination of | ~ ant to the Income Tax Act or the Corporate Income and 
the 2015 sustainable building tax credit, and provided Franchise Tax Act"; and in Subsection F, after "January 1, 
the credit for projects completed prior to April 1, 2023; 2017", added "but prior:to April 1, 2023", 


7-2A-28.1. 2021 sustainable building tax credit. 


A. The tax credit provided by this section may be referred to as the "2021 sustainable building 
tax credit". For taxable years prior to January 1, 2028, a taxpayer that is a building owner and 
files a corporate income tax return is eligible to be granted a 2021 sustainable building tax credit 
by the department if the requirements of this section are met. The 2021 sustainable building tax 
credit shall be available for the construction in New Mexico of a sustainable building, the renova- 
tion of an existing building in New Mexico, the permanent installation of manufactured housing, 
regardless of where the housing is manufactured, that is a sustainable building or the installation 
of energy-conserving products to existing buildings in New Mexico, as provided in this section. The 
tax credit provided in this section may not be claimed with respect to the same sustainable build- 
ing for which the 2021 sustainable building tax credit provided in the Income Tax Act [Chapter 7; 
Article 2 NMSA 1978] or the 2015 sustainable building tax credit pursuant to the Income be: Act 
or the Corporate Income and Franchise Tax Act has been claimed. 

B. The amount of a 2021 sustainable building tax credit shall be determined as eee 

(1) for the construction of a new sustainable commercial building that is broadband ready 
and electric vehicle:ready and is completed on or after January 1, 2022, the amount of credit shall 
be calculated: 

(a) -based on the certification level the building has achieved in the rating level and 
the amount of kn occupied square footage in the building, as indicated on the following 
chart: ) 


Rating Level Qualified Occupied Tax Credit per 
Square Footage Square Foot 
LEED-NC Platinum First 10,000 $5.25 
Next 40,000 $2.25 
Over 50,000 : 
up to 200,000 $1.00 
LEED-EB or CS Platinum First 10,000 $3.40 
Next 40,000 | $1.30. 
Over 50,000 SS es 
. . up to 200,000 $0.35 
LEED-CI Platinum First 10,000 $1.50 
Next 40,000. . » $0.40 
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Over 50,000 
up to 200,000 . $0.30 
LEED-NC Gold First 10,000 $3.00 
Next 40,000 $1.00 
Over 50,000 
up to 200,000 $0.25 
LEED-EB or -CS Gold First 10,000 — $2.00 
Next 40,000 $1.00 
Over 50,000 
up to 200,000 $0.25 
LEED-CI Gold First 10,000 $0.90 
Next 40,000 $0.40 
Over 50,000 ) 
up to 200,000 $0.10; and 


(b) with additional amounts based on the additional criteria and the amount of quali- 
fied occupied square footage, as indicated in the following chart: 


Additional Criteria Qualified Occupied Tax Credit per 
. Square Footage Square Foot 
Fully Electric Building First 50,000 $1.00 
Over 50,000 
up to 200,000 $0.50 
Zero Carbon, Energy, 
Waste or Water Certified First 50,000 $0.25 
Over 50,000 
up to 200,000 $0.10; 


(2) for the renovation of a commercial building that was built at least ten years prior to 
the date of the renovation, has twenty thousand square feet or more of space in which tempera- 
ture is controlled and is broadband ready and electric vehicle ready, the amount of credit shall be 
calculated by multiplying two dollars twenty-five cents ($2.25) by the amount of qualified occupied 
square footage in the building, up to a maximum of one hundred fifty thousand dollars ($150,000) 
per renovation; provided that the renovation reduces total energy and power costs by fifty per- 
cent when compared to the most current energy standard for buildings except low-rise residential 
buildings, as developed by the American society of heating, refrigerating and air-conditioning en- 
gineers; a 

(3) for the installation of the following energy-conserving products to an existing com- 
mercial building with less than twenty thousand square feet of space in which temperature is 
controlled that is broadband ready, the amount of credit shall be based on the cost of the product 
installed, which shall include installation costs, and if the building is affordable housing, per prod- 
uct installed: 


Product Amount of Credit 

Affordable Non-Affordable 

Housing Housing 

Energy Star Air 
Source Heat Pump $2,000 $1,000 
Energy Star Ground 
Source Heat Pump $2,000 $1,000: 
Energy Star 
Windows and Doors 100% of product 50% of product 

cost up to cost up to 

$1,000 $500 
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Insulation Improvements That 


Meet Rules of the 
Energy, Minerals and Natural 
Resources Department a) 100% of product 50% of product 
cost up to cost up to 
p $2,000 $1,000 
Energy Star Heat Pump Water 
Heater : $700 $350 
Electric Vehicle Ready 100% of product 50% of product 
cost up to cost up to 
$3,000 $1,500; 


(4) for the construction of a new sustainable residential building that is broadband ready 
and electric vehicle ready and is completed on or after January 1, 2022, the amount of credit shall 
be calculated: 

(a) based on the certification level the building has achieved in the rating level and 
the amount of qualified occupied square footage in: the building, as indicated on the following 
chart: . 


Rating Level Qualified Occupied = Tax Credit per 
Square Footage Square Foot 
LEED-H Platinum a Up to 2,000 PAG SIBHRHO VY | 
LEED-H Gold | Up to 2,000 $3.80 
Build Green Emerald ; Up to 2,000 $5.50 
Build Green Gold Up to 2,000 $3.80 
Manufactured Housing Up to 2,000 > s $2.00; and 


(b) with additional amounts based on the additional criteria and the amount of quali- 
fied occupied square footage, as indicated in the following chart: 


Additional Criteria | Qualified Occupied syste Tax Credit per 
Square Footage Square Foot . 
Fully Electric Building Up to 2,000 / $1.00 
Zero Carbon, Energy, at Naa ; 
Waste or Water Certified Up to 2,000 © ~ $0.25; and 


(5) forthe installation of the following energy-conserving products to an existing residen- 
tial building, the amount of credit shall be based on the cost of the product installed, which shall 
include installation costs, and if the building is affordable Si id or the taeneven! is a low-income 
taxpayer, per product installed: ) 


phys 


Product : Amount of Credit 
Affordable Non-Affordable 
Housing and Housing and 
Low-Income Non-Low Income 
Energy Star Air 
Source Heat Pump $2,000 $1,000 
Energy Star Ground 
Source Heat Pump $2,000 | $1,000 
Energy Star nC 
Windows and Doors eae : 100% of product 50% of product 
cost up to cost up to, , 
$1,000 $500 _. 


Insulation Improvements That ; 
Meet Rules of the 


608 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-2A-28.1 CORPORATE INCOME AND FRANCHISE TAX 7-2A-28.1 


Energy, Minerals and Natural 


Resources Department | 100% of product _ 50% of product 
| ' cost up to cost up to 
$2,000 $1,000 
Energy Star Heat Pump Water 
Heater $700 $350 
Electric Vehicle Ready $1,000 $500. 


C. A person that is a building owner may apply for a certificate of eligibility for the 2021 sus- 
tainable building tax credit from the energy, minerals and natural resources department after 
the construction, installation or renovation of the sustainable building or installation of energy- 
conserving products in an existing building is complete. Applications shall be considered in the or- 
der received. If the energy, minerals and natural resources department determines that the build- 
ing owner meets the requirements of this subsection and that the building with respect to which 
the application is made meets the requirements of this section for a 2021 sustainable building tax 
credit, the energy, minerals and natural resources department may issue a certificate of eligibil- 
ity to the building owner, subject to the limitations in Subsection D of this section. The certificate 
shall include the rating system certification level awarded to the building, the amount of qualified 
occupied square footage in the building, a calculation of the maximum amount of 2021 sustain- 
able building tax credit for which the building owner would be eligible, the identification number, 
date of issuance and the first taxable year that the credit shall be claimed. The energy, minerals 
and natural resources department may issue rules governing the procedure for administering the 
provisions of this subsection. If the certification level for the sustainable residential building is 
awarded on or after January 1, 2022, the energy, minerals and natural resources department may 
issue a certificate of eligibility to a building owner thatis: |. 

(1) .the owner of the sustainable residential building at the time the certification level for 
the building is awarded; or 

(2) the subsequent purchaser of a sustainable residential building with aed to which 
no tax credit has been previously claimed. 

D.. Except as provided in Subsection E of this section, the energy, ‘minerals aoe natural re- 
sources department may issue a certificate of eligibility only if the total amount of 2021 sustain- 
able building tax credits represented by certificates of eligibility issued by the energy, minerals 
and natural resources department pursuant to this section and pursuant to the Income Tax Act 
[Chapter 7, Article 2 NMSA 1978] shall not exceed in any calendar year an aggregate amount of: 

(1) one million dollars ($1,000,000) with respect to the construction of new sustainable 
commercial buildings; 

(2). two million dollars ($2, 000,000): with respect to the construction of new. sustainable 
residential buildings that are not manufactured housing; 

(3) two hundred fifty thousand dollars ($250,000) with respect to the construction of new 
sustainable residential buildings that are manufactured housing; 

(4) one million dollars ($1,000,000) with respect to the renovation not large commercial 
buildings; and 

(5) two million nine hundred thousand dollars ($2,900,000) with, meonrga to the inatalldtion 
of energy-conserving products in existing commercial buildings pursuant to Paragraph (3) of Sub- 
section B of this section and existing residential buildings pursuant to Paragraph (5) of Subsection 
B of this section. 

E. . For any taxable year that the energy, minerals and natural resources department deter- 
mines that applications for sustainable building tax credits for any type of sustainable building 
pursuant to Subsection D of this section are less than the aggregate limit for that type of sustain- 
able building for that taxable year, the energy, minerals and natural resources department shall 
allow the difference between the aggregate limit and the applications to be added to the aggregate 
limit of another type of sustainable building for which applications exceeded the aggregate limit 
for that taxable year. Any excess not used in a taxable year shall not be carried forward to subse- 
quent taxable years. 
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F, Installation of a solar thermal system or a photovoltaic system eligible for the new solar 
market development tax credit pursuant to Section 7-2-18.31 NMSA 1978 shall not be used as a 
component of qualification for the rating system certification level used in determining eligibility 
for the 2021 sustainable building tax credit, unless a new solar market development tax credit 
pursuant to Section 7-2-18.31 NMSA 1978 has not been claimed with respect to that system and 
the building owner and the taxpayer claiming the 2021 sustainable building tax credit certify that 
such a tax credit will not be claimed with respect to that system. 

G. To claim the 2021 sustainable building tax credit, the building owner shall provide to the 
taxation and revenue department a certificate of eligibility issued by the energy, minerals and 
natural resources department pursuant to the requirements of Subsection C of this section and 
any other information the taxation and revenue department may require: 

H. Ifthe approved amount of a 2021 sustainable building tax credit for a taxpayer in a taxable 
year represented by a document issued pursuant to Subsection C of this section is: 

(1) less than one hundred thousand dollars ($100,000), a maximum of twenty-five ied 
sand dollars ($25,000) shall be applied against the‘ taxpayer's corporate income tax liability for’ 
the taxable year for which the credit is approved and the next three subsequent —, years as 
needed depending on the amount of credit; or 

(2) one’‘hundred thousand dollars ($100,000) or more, iieremedtta of tvenedses percent of 
the total credit amount in each of the four taxable years, including the taxable year for which the 
credit is approved and the three subsequent taxable years, shall be applied against the taxpayer 8 
corporate income tax liability. 

I. Ifthe sum of all 2021 sustainable building tax credits that can be applied to a taxable year 
for a taxpayer, calculated according to Paragraph (1) or (2) of Subsection H of this section, exceeds 
the taxpayer's corporate income tax liability for that taxable year, the excess may be carried — ; 
ward for a period of up to seven years. 

J. A taxpayer that otherwise qualifies and claims a 2021 sustainable buildings tax credit vith 
respect to a sustainable building owned by a partnership or other business association of which 
the taxpayer is a member may claim a credit only in proportion to that taxpayer's interest in the 
partnership or association. The total credit claimed in the aggregate by all members of the part- 
nership or association with respect to the sustainable building shall not exceed the amount of the 
credit that could have been claimed by a sole owner of the property. 

K. Ifthe requirements of this section have been complied with, the dedhotmant shall issue to 
the building owner a document granting a 2021 sustainable building tax credit. The document 
shall be numbered for identification and declare its date of issuance and the amount of the tax 
credit allowed pursuant to this section. The document may be submitted by the building owner 
with that taxpayer's income tax return, if applicable, or may be sold, exchanged or otherwise 
transferred to another taxpayer. The parties to such a transaction shall notify the BER AmSSHPES of 
the sale, exchange or transfer within ten days of the sale, exchange or transfer. 

L. The department and the energy, minerals and natural resources department shall Sniliile 
an annual report on the 2021 sustainable building tax credit created pursuant to this section that 
shall-include the number of taxpayers approved to receive the tax credit, the aggregate amount of 
tax credits approved and any other information necessary to evaluate the effectiveness of the tax 
credit. The department shall present the report ‘to the revenue stabilization and tax policy com- 
mittee and the re conclu finance committee with an analysis of the effectiveness and cost of the 
tax credit. 

M. For the purposes of this bariion! 

(1) "broadband ready" means a building with an internet connection capable of connecting 
to a broadband provider; 

(2) “build green emerald" means the emerald level certification standard adopted by build 
green New Mexico, which includes water conservation standards and uses forty percent less en- 
ergy than is required by the prescriptive path of the most current residential energy conservation 
code promulgated s¢ the construction industries division of the ae and sears | depart- 
ment; 

(3) "build green gold" means the gold level certification stained adopted by build green 
New Mexico, which includes water conservation standards and uses thirty percent less energy 
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than is required by the prescriptive path of the most current residential energy conservation code 
promulgated by the construction industries division of the regulation and licensing department; 

(4) "electric vehicle ready" means a property that: provides for commercial buildings at 
least ten percent of parking spaces and for residential buildings at least one parking space with 
one forty-ampere, two-hundred-eight-volt or two-hundred-forty-volt dedicated: branch circuit for 
servicing electric vehicles that terminates in a suitable termination point, such as a receptacle or 
junction box, and is located in peancn abla close proximity to the aT oa logahion of the parking 
spaces; 

(5) "energy rating pate inaiex? means a numerical score ephiis a building where one 
hundred is equivalent to the 2006 international energy conservation code and zero is equivalent 
to a net-zero home, As used in this paragraph, "net-zero home" means an energy-efficient home 
where, on a source energy basis, the actual annual delivered energy is less than or equal to the on- 
site renewable exported energy; 

(6) "Energy Star" means products and devices certified under the energy star program ad- 
ministered by the United States environmental protection agency and United States department 
of energy that meet the specified performance requirements at the installed locations; 

(7) "fully electric building" means a building that uses a permanent supply of electricity 
as the source of energy for all space heating, water heating, including pools and spas, cooking ap- 
pliances and clothes drying appliances and, in the case of a new building, has no natural gas or 
propane plumbing installed in the building or, in the case of an existing building, has no connected 
natural gas or propane plumbing; 

(8) "LEED" means the most current leadership i in energy and environmental design green 
building rating system guidelines developed and: adopted by the United States green building 
council; , 
(9) "LEED-CI" means the LEED rating system for commercial interiors; 

(10) "LEED-CS" means the LEED rating system for the core and shell of buildings; 

(11) ""LEED-EB" means the LEED rating system for existing buildings; 

(12) "LEED gold" means the rating in compliance with, or exceeding, the second- feta 
rating awarded by the LEED certification process; 

(13) "LEED-H" means the LEED rating system for homes; 

(14) "LEED-NC" means the LEED rating system for new een and major renovations; 

(15). "LEED platinum" means the rating in compliance with, or exceeding, the highest rat- 
ing awarded by the LEED certification process; 

(16), "low-income taxpayer" means. a taxpayer with an ainigal household adjusted gross 
income equal to or less than two hundred percent:of the federal poverty level guidelines published 
by the United States department of health and human services; 

(17) ' "manufactured housing" means a multisectioned home that is: 

(a) amanufactured home or modular home; 

(b). a single-family dwelling with a heated;area of at least thirty-six feet by twenty- 
four feet and a total area of at least eight hundred sixty-four square feet; 

(c) constructed in a factory to the standards of the United States department of hous- 
ing and urban development, the National Manufactured Housing Construction and Safety Stan- 
dards Act of 1974 and the Housing and Urban Development Zone Code 2 or New Mexico construc- 
tion codes up to the date of the unit's construction; and | 

(d) installed consistent with the Manufactured Housing Act. [Chapter 60, Article 14 
NMSA 1978] and rules adopted pursuant to that act relating to permanent foundations; 

(18) . "qualified occupied square footage" means the occupied spaces of the building as de- 
termined by: 

(a) the United States green iti council for those buildings peteining LEED cer- 
tification; 

(b) the administrators of the build green New Mexico pene 3 system for those homes 
obtaining build green New Mexico certification; and 

(c) the United States environmental protection agency for Energy Star-certified man- 
ufactured homes; 
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(19) "person" does not include state, local government, public school district or tribal agen- 
cies; if 
(20) "sustainable building" means either a sustainable commercial building or a sustain- 
able residential building; 

_ (21). "sustainable commercial building" means: ° 

(a) acommercial building that is certified as any LEED platinum or gold for commer- 
cial buildings; 

(b) a multifamily dwelling unit that j is certified as LEED-H platinum or sold or build 
green emerald or gold and uses at least thirty percent less energy than is required by the prescrip- 
tive path of the most current applicable energy conservation code promulgated by the construction 
industries division of the regulation and licensing department for build green gold or LEED-H, or 
uses at least forty percent less energy than is required by the prescriptive path of the most current 
residential energy conservation code promulgated by the construction industries division of the 
regulation and licensing department for build green emerald or LEED platinum; or 

(ec) 'a building that: 1) is certified at LEED-NC, LEED-EB, LEED-CS or LEED-CI plat- 
inum or gold levels; 2) achieves any prerequisite for and at least one point related to commission- 
ing under the LEED energy and atmosphere category, if included in the applicable rating system; 
and 3) has reduced energy consumption beginning January 1, 2012 by forty percent based on the 
national average for that building type as published by the United States department of energy as 
substantiated by the United States environmental protection agency target finder energy =o 
mance results form, dated no sooner than the schematic design phase of development; 

(22) "sustainable residential building" means: 

(a) a building used as a single-family residence that: 1) is certified as LEED-H plati- 
num or gold or build green emerald or gold; 2) uses at least thirty percent less energy than is 
required by the prescriptive path of the most current residential energy conservation code pro- 
mulgated by the construction industries division of the regulation and licensing department for 
build green gold or LEED-H, or uses at least forty percent less energy than is required by the pre- 
scriptive path of the most current residential energy conservation code promulgated by the con- 
struction industries division of the regulation and licensing department for build green emerald 
or LEED platinum; 3) has indoor plumbing fixtures and water-using appliances that, on average, 
have flow rates equal to or lower than the flow rates required for certification by WaterSense; 4) 
if landscape area is available at the front of the property; has at least one water line outside the 
building below the frost line that may be connected to a drip irrigation system; and 5) if landscape 
area is available at the rear of the property, has at least one water line outside the building below 
the frost line that may be connected to a drip irrigation system; or 

(b) manufactured housing that is Energy Star-qualified; . 

(23) "tribal" means of, belonging to or created by a federally recognized Indian vatian, 
tribe or pueblo; 

(24) "WaterSense" means a program created by the federal environmental protection 
agency that certifies water-using products that meet the environmental kanal agency's crite- 
ria for efficiency and performance; 

(25) "zero carbon certified" means a building’ that is certified as LEED zero carbon by 
achieving a Cambor dioxide-equivalent balance of zero for the building; 

(26) "zero energy certified" means’a building that is certified as LEED zero energy by 
achieving a source energy use balance of zero for the building; 

(27) "zero waste certified" means a building that is certified as LEED zero waste by achiev- 
ing green building certification incorporated's true zero waste certification at the platinum level; 
and 
(28) "zero water certified" means a building that is certified as LEED zero water by achiev- 
ing a potable water use balance of zero for the abies 


History: Laws 2021, ch. 84, § 4; 2022, ch. 47, § 10. April 1, 2023 to January 1, 2022; in Subsection A, after 


The 2022 amendment, effective May 18, 2022, pro- "prior to January. 1" , changed "2030" to "2028"; in Subsec- 
vided for an earlier sunset date for the 2021 ‘sustainable tion B, Paragraphs B(1) and B(4), after "on or after", de- 
building tax credit, and changed the start of the eligibility leted "April 1, 2023" and added "January 1, 2022"; in Sub- 
period for the 2021 sustainable building tax credit from section C, after "on or after January 1", changed "2021" 
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to "2022"; and in Subsection F, after each occurrence of Applicability. — Laws 2021, ch. 84, § 5 provided that 
"pursuant to Section", deleted "7-2-18.14" and added "7- the provisions of 7-2-18.32 NMSA 1978 and 7-2A-28,1 
2-18.31", : , rs NMSA 1978 apply to taxable years beginning on or after 


January 1, 2021, 


7-2A-29. Foster youth employment corporate income tax credit. 


A. A taxpayer that employs a qualified foster youth in New Mexico is eligible for a credit 
against the taxpayer's tax liability imposed pursuant to the Corporate Income and Franchise Tax 
Act in an amount up to one thousand dollars ($1,000) of the gross wages paid to each qualified 
foster youth by the taxpayer during the taxable year for which the return is filed. A taxpayer that 
employs a qualified foster youth for less than the full taxable year is eligible for a credit amount 
equal to one thousand dollars ($1,000) multiplied by the fraction of a full year for which the quali- 
fied foster youth was employed. The tax credit provided by this section may be referred to as the 
"foster youth employment corporate income tax credit". 

B. The purpose of the foster youth employment corporate income tax credit is to encourage the 
employment of individuals who as youth were adjudicated as abused or neglected or who were in 
the legal custody of the children, youth and families department under the Children's Code [Chap- 
ter 32A NMSA 1978] or in the legal custody of a New Mexico Indian nation, tribe or pueblo or the 
United States department of the interior bureau of Indian affairs division of human services. 

C, A taxpayer may claim the foster youth employment corporate income tax credit provided in 
this section for each taxable year in which the taxpayer employs one or more qualified foster youths; 
provided that the taxpayer may not claim the foster youth employment corporate income tax credit 
for any individual qualified foster youth for more than one calendar year from the date of hire. 

D. That portion of a foster youth employment corporate income tax credit approved by the 
department that exceeds a taxpayer's corporate income tax liability in the taxable year in which 
the foster youth employment corporate income tax credit is claimed shall not be refunded to the 
taxpayer but may be carried forward for up to three years. The foster youth employment corporate 
income tax credit shall not be transferred to another taxpayer. 

EK. The taxpayer shall submit to the department with respect to each employee for whom the 
foster youth employment corporate income tax credit is claimed information required by the de- 
partment with respect to the qualified foster youth's employment by the taxpayer during the tax- 
able year for which the foster youth employment corporate income tax credit is claimed, including 
information establishing that the employee is a qualified foster youth that can be used to deter- 
mine that the employee was not also employed in the same taxable year by another taxpayer 
claiming a foster youth employment income or corporate income tax credit for that employee pur- 
suant.to this section or the Income Tax Act [Chapter 7, Article 2. NMSA 1978]. 

F. The department shall: 

(1) adopt rules establishing procedures to certify that an employee is a qualified foster 
youth for purposes of obtaining a foster youth employment corporate income tax credit. The rules 
shall ensure that not more than one foster youth employment corporate income tax credit per 
qualified foster youth shall be allowed in a taxable year and that the credits allowed per qualified 
foster youth are limited to a maximum of one year's employment; and 

(2) collaborate with the children, youth and families department, the New Mexico Indian 
nations, tribes and pueblos and the United States department of the interior bureau of Indian af- 
fairs division of human services to establish the certification procedures. 

G.. A taxpayer allowed a tax credit pursuant to this section shall report the amount of the 
credit to the department in a manner required by the department. 

H. The department shall compile an annual report on the foster youth employment corporate in- 
come tax credit that shall include the number of taxpayers approved by the department to receive the 
credit, the aggregate amount of credits approved and any other information necessary to evaluate the 
effectiveness of the credit. The department shall present the annual report to the revenue stabilization 
and tax policy committee and the legislative finance committee with an analysis of the effectiveness 
and cost of the tax credit and whether the tax credit is performing the purpose for which it was created. 

I. As used in this section, "qualified foster youth" means an individual: 
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(1) . who: 

(a) is currently in the legal sadbay of the children, youth and families Aap eRe 
pursuant to the Children's Code or in the legal custody of a New Mexico Indian nation, tribe or 
pueblo or the United States department of the interior bureau of Indian affairs division of human 
services; or “}. 

(b) within the seven years prior to the taxable year for which the tax credit is claimed, 
was aged fourteen years or older and was in the legal custody of the children, youth and families 
department pursuant to the Children's Code or in the legal custody of a New Mexico Indian na- 
tion, tribe or pueblo or the United States department of the interior bureau of Indian affairs divi- 
sion of human services; 

(2) who works at least twenty hours per week during the taxable year for which the foster 
youth employment corporate income tax credit is claimed; and. .. 

(8) who was not previously employed by the taxpayer prior to the taxable year for which 
the foster youth employment corporate income tax credit is claimed. 


History: Laws 2018, ch. 36, § 2. Applicability. — Laws 2018, ch. 36, § 3 provided that 


* Effective dates. — Laws 2018, ch. 36 contained no ef- the provisions of Laws 2018, ch. 36, §§ 1 and 2 apply to 
fective date provision, but, pursuant to N.M. Const., art. taxable years beginning on or after January 1, 2018. 


IV, § 23, was effective May 16, 2018, 90 days after the ad- 
journment of the legislature. 


7-2A-30. Deduction to offset material financial effects of changes 
in deferred tax amounts due to certain changes made 
to sections 7-2A-2, 7-2A-3, 7-2A-8.3, 7-4-10 and 7-4-18 
NMSA 1978. , 


A. For each of ten consecutive toate years beginning on or after January 1, 2026, a filing 
group subject to the corporate income tax whose members are part of a publicly ieaded company 
may claim a deduction, as provided by Subsection B of this section, from taxable income before net 
operating losses are deducted. 

B. The deduction for each taxable year shall not exceed one-tenth of the amount necessary 
to offset the aggregate increase in net deferred tax liabilities, the aggregate decrease in net 
deferred tax assets or an aggregate change from a net deferred tax asset to a net deferred tax 
liability, as measured under generally accepted accounting principles, that resulted from the 
changes to Sections 7-2A-2, 7-2A-3, 7-2A-8.3, 7-4-10 and 7-4-18 NMSA 1978 made by this 2019 
act; provided that: 

(1) the amount of the aggregate change in deferred tax assets and deferred tax liabilities 
is properly included in the calculation of the deferred tax asset or deferred tax liability reported as 
part of the consolidated financial statements, as required by the federal Securities Exchange Act 
of 1934, for the first reporting period affected by the changes to Sections 7-2A-2, 7-2A-3, 7-2A-8.3, 
7-4-10 and 7-4-18 NMSA 1978 oats by this 2019 act but for the deduction ta by this sec- 
tion; and 

(2) ifthe deduction brvidiae by this section is greater than the taxpayer's net income, uny 
excess amount shall be carried forward and applied as a deduction to the taxpayer's net j income in 
future income years until fully utilized. 

C. A filing group shall not claim a deduction pursuant to this section unless the sie group 
files a preliminary notice with the secretary prior to January 1, 2023 and provides necessary in- 
formation to show the calculation of the Bese Mare slaps) to be claimed, as the ape Es may 
require. 


f 


History: Laws 2019, ch. 270, § 20; 2021, ch. 65, § 8. The 2021 amendment, effective July 1, 2021, clari- 


Applicability. — Laws 2019, ch. 270, § 59: provided fied that the deduction is to offset changes in deferred 
that the provisions of Sections 16 through 22 and 58 of tax liabilities; and in Subsection B, after "one-tenth of the 
Laws 2019, ch. 270 apply to taxable years beginning on or amount", deleted “of" and added "necessary to offset", 


after January 1, 2020. 
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7-2A-31. Deduction; income from leasing a liquor license. 


A. Prior to January 1, 2026, a taxpayer that is a liquor license lessor and that held the license 
on June 30, 2021 may claim a deduction from taxable income in an amount equal to the gross 
receipts from sales of alcoholic beverages made by each liquor license lessee in an amount, if the 
liquor license is a dispenser's license and sales of alcoholic beverages for consumption off premises 
are less than fifty percent of total alcoholic beverage sales, not to exceed fifty thousand dollars 
($50,000) for each of four taxable years. 

B. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction to the department in a manner required by the department. 

C. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount of 
deductions claimed and any other information necessary to evaluate the cost of the deduction. The 
department shall provide the report to the revenue stabilization and tax policy committee and the 
legislative finance committee with an analysis of the cost of the deduction. 

D. As used in this section: 

(1) "alcoholic beverage" means alcoholic beverage as eeneds in the Liquor Control Act; 

(2) "dispenser's license" means a license issued pursuant to the provisions of the Liquor 
Control Act [60-3A-1 NMSA 1978] allowing the licensee to sell, offer for sale or have in the person's 
possession with the intent to sell alcoholic beverages both by the drink for consumption on the li- 
censed premises and in unbroken packages, including growlers, for consumption and not for resale 
off the licensed premises; 

(3) "growler" means a clean, refillable, resealable container that has a liquid capacity that 
does not exceed one gallon and that is intended and used for the sale of beer, wine or cider; 

(4) "liquor license" means a dispenser's license issued pursuant to Section 60-6A-3 NMSA 
1978 or a dispenser's license issued pursuant to Section 60-6A-12 NMSA 1978 issued prior to 
July 1, 2021; 

(5) "liquor license lessee" means a person that leases a liquor license from a liquor license 
lessor; and ) 

(6) "liquor license lessor" means a person that leases a liquor license to a third party. 


History: Laws 2021, ch. 7, § 2. Effective dates. — Laws 2021, ch. 7, § 37 made Laws 
2021, ch. 7, § 2 effective July 1, 2021. 
ARTICLE 2B 


Solar Capital Investments 


7-2B-1. Recompiled. 


Recompilations. — Laws 1983, ch. 2138, § 4, recom- Laws 1990, ch. 49, § 20 repealed 7-2-16.1 NMSA 1978, 
piled former 7-2B-1 NMSA 1978, relating to tax credit for effective May 16, 1990. 
solar investments, as 7-2-16,1 NMSA 1978. 


ARTICLE 2C 

Tax Refund Intercept Program 
Sec. Sec 
7-2C-1. Short title. 7-2C-6. Procedures for setoff; notifications to debtor. 
7-2C-2. Purpose: 7-2C-7. Suspense account. 
7-2C-3. Definitions. 7-2C-8. Interest becomes obligation of claimant agency. 
7-2C-4, Remedy additional. 7-2C-9. Administrative hearing required of claimant 
7-2C-5. Department to aid in collection of debts through ~ agency; department exempted. 

setoff. 7-2C-10. Final determination and notice of setoff. 
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Sec. ; , Sec. 
7-2C-11. Priority of claims. 7-2C-13. Confidentiality; exemption. 
7-2C-12. Administrative costs; charges appropriated to 7-2C-14. Repealed. 

department. 


Chapter 7, Article 2C NMSA 1978 may be cited as the "Tax Refund Intercept Program Act". 


History: Laws 1985, ch. 106, § 1; 1993, ch. 30, § Ty 2 og 4 agama _ ANNOTATIONS 
The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 7, Article SC NMSA 1978" for "This act", . Am. Jur. 2d, A.L,R. and C..S, references. — 71 Am, 


Jur. 2d State and Local Taxation §§ 608, 610. 
85 C.J.S. Taxation § 1763 to 1764. 


7-2C-2. Purpose. 


A. The purpose of the Tax Refund Intercept Program Act is to comply with state and federal 

law: | : , 
(1) by enhancing the enforcement of child support and medical support obligations; 
(2) to aid collection of outstanding debts owed for: 

(a) overpayment of public assistance and overissuance of food stamps; 

(b) overpayment of unemployment compensation benefits and nonpayment of contri- 
butions or payments in lieu of contributions or other amounts due under the Unemployment Com- 
pensation Law [Chapter 51 NMSA 1978]; ) 

(c). nonpayment of reimbursements owed to the uninsured employers’ fund under the 
Workers’ Compensation Act [Chapter 52, Article 1 NMSA 1978]; and 

(d) nonpayment of the workers' compensation fee due under the Workers' Compensa- 
tion Administration Act [Chapter 52, Article 5 NMSA 1978]; 

(3) to promote repayment of educational loans; 

(4) to aid collection of fines, fees and costs owed to the district, magistrate and municipal 
courts; 

(5) to aid collection of fines, fees and costs owed to the Bernalillo county metropolitan 
court; and 

(6) to aid in the paynent to.the state investment officer of film production tax credit 
amounts owed to the state investment officer due to loans made against the credit pursuant to 
Subsection D of Section 7-27-5.26 NMSA 1978. , 

B. Efforts to accomplish the purpose of the Tax Refund Intercept Program Act may be en- 
hanced by establishing a system to collect debts, in particular, outstanding child support obliga- 
tions, educational loans, amounts due under the Unemployment Compensation Law, the Workers' 
Compensation Act and the Workers' Compensation Administration Act, fines, fees and costs owed 
to the district, magistrate and municipal courts, film production tax credit amounts owed to the 
state investment officer and fines, fees and costs owed to the Bernalillo county metropolitan court, 
by setting offthe amount of such debts against the state income tax refunds or film production tax 
credit amounts due the debtors. 


History: Laws 1985, ch. 106, § 2; 1987, ch. 125, § 1; _ Workers' Compensation Act and the Workers' Compensa- 
1988, ch. 49, § 1; 1991, ch. 184, § 1; 1993, ch. 261, § 2; tion Administration Act. 


1994, ch. 76, § 1; 1997, ch. 210, § 1; 2005, ch. 101, § 1; Duplicate laws. — Laws 2006, ch. 52, §1 and Laws 

2006, ch. 52, § 1; 2006, ch. 53, § 1. 2006, ch. 53, § 1 enacted identical amendments to this sec- 
The 2006 amendment, effective May 17, 2006, added © *- tion. The section was set out as amended by Laws 2006, 

Subparagraphs (c) and (d) of Paragraph (2) of Subsection ch. 53, § 1. See 12-1-8 NMSA 1978. 

A, which provided that the act is to aid collection of out- Applicability. — Laws 2006, ch. 53, §5, effective 

standing debts owed for nonpayment of reimbursements May 17, 2006, provided that Laws 2006, ch, 53,.§ 1 apply 

owed to the uninsured employers' fund under the Work- to tax refunds issued on or after January 1, 2007. 

ers' Compensation Act and workers' compensation fees The 2005 amendment, effective June 17, 2005, added 

due under the Workers' Compensation Administration Subsection A(6), which provided that a purpose of the Tax 

Act; and in Subsection B, added amounts due under the Refund Intercept Program Act is to comply with state and 
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federal law to aid in the payment to the state investment 
officer of film production tax credit amounts owed to the 
state investment officer due to a loan made against the 
credit; and in Subsection B, added that the purpose’ may 
be enhanced by establishing a system to collect film pro- 
duction tax credit amounts owed to the state investment 
officer and amounts owed to Bernalillo County metropoli- 
tan court by setting off the amount of such debts ipa 
the film production tax credit amounts. 

The 1997 amendment, effective June 20, 1997, sub- 


"magistrate courts" in Paragraph A(4) and near the mid- 
dle of Subsection B. 

The 1994:amendment, effective March’ 4, 1994, in- 
serted "and medical support" in Paragraph A(1). 

The 1993 amendment, effective July 1, 1993, rewrote 
the section, adding subsection and paragraph designa- 
tions and adding Paragraphs (4) and:(5) to Subsection A. 

The 1991 amendment, effective January 1,.1992, in- 
serted the provisions relating to collection of amounts due 


under the Unemployment Compensation Law. 
stituted "district, magistrate and municipal courts" for , e 


7-2C- 3. Definitions. 


” As used in the Tax Refund Intercept Beto Act: 

A. "claimant agency" means the taxation and revenue department or any of its divisions, the 
human services department, the workforce transition services division of the workforce solutions 
department, the higher education department, the workers' compensation administration, any 
corporation authorized to be formed under the Educational Assistance Act [Chapter 21, Article 
21A NMSA 1978], a district, magistrate or unica court or the Bernalillo county metropolitan 
court; 

B. .."debt" means a recat enforceable obligation of an employer subject to the Unemployment 
Compensation Law [Chapter 51 NMSA 1978], the Workers' Compensation Act [Chapter 52, Article 
1 NMSA 1978] and the Workers' Compensation Administration Act [Chapter 52, Article 5 NMSA 
1978], or an individual to pay. a liquidated amount of money that: 

(1) is equal to or more than one hundred dollars ($100); 

(2) is due and owing a claimant agency, which a claimant agency is obligated by law to 
collect or which, in the case of an educational loan, a claimant agency has lawfully contracted to 
collect; 

(3) has accrued through contract, tort, subrogation or operation of law; and 

(4) either: 

(a) has been secured by a warrant of levy and lien for amounts due under the Unem- 
ployment Compensation Law or workers' compensation fees due under the Workers' Compensa- 
tion Administration Act; or 

(b) has been reduced to judgment for all other cases; _ 

C. "debtor" means any employer subject to the Unemployment Compensation Law, the Work- 
ers' Compensation Act and the Workers. gomnen cation Administration eat or any individual ow- 
ing a debt; 

D. "department" or "division" means, far the aioe indicates rn aan the taxation and 
revenue department, the secretary of taxation and revenue or any employee of the department 
exercising authority lawfully delegated to that employee by the secretary; 

E. "educational loan" means any loan for educational purposes owned by a public post- 
secondary educational institution, originated and owned by the higher education department or 
owned or guaranteed by any corporation authorized to be formed under the Educational Assis- 
tance Act; 

F, "medical support" means amounts owed to the human services department pursuant to the 
provisions of Subsection B of Section 40-4C-12 NMSA 1978; 

G. "public post-secondary educational institution" means a publicly owned or operated institu- 

tion of higher education or other publicly owned or operated post-secondary educational facility 
located within New Mexico; 

H. "spouse" means an individual who is or was a spouse of the debtor and who has joined with 
the debtor in filing a joint return of income tax pursuant to the provisions of the Income Tax Act 
[Chapter: 7, Article 2 NMSA 1978], which joint return has given rise to.a refund that may be sub- 
ject to the provisions of the Tax Refund Intercept Program Act; and 

I,. "refund" means a refund, including any amount of tax rebates or credits, ree the Tae 
Tax Act or the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] that 
the department has determined to be due to an individual or corporation. 
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History: Laws 1985, ch. 106, § 3; 1986, ch. 20, § 53; due under the Workers' Compensation Administration Act 
1987, ch. 125, § 2; 1988, ch. 49, § 2; 1991, ch. 141, § 1; or reduced to judgment for other cases; included within the 
1991, ch. 184, § 2; 1998, ch. 261, § 3; 1994, ch. 56, § 1; definition of "debtor" in Subsection C, employers subject to 
1994, ch. 76, § 231997, ch. 210, § 2; 2006, ch. 52, § 2; the Workers' Compensation Act and the Workers' Compen- 
2006, ch. 58, § 2; 2017, ch. 82, § 1. sation Administration Act; and included rebates or credits 

The 2017 amendment, effective June 16, 2017, autho- under the Corporate Income and Franchise Tax Act due to 
rized the higher education department to be a claimant a corporation as a "refund" in Subsection I. 
under the Tax Refund Intercept Program Act, and revised The 1997 amendment, effective June 20, 1997, substi- 
the definition of "educational loan" to include any loan tuted "district, magistrate or municipal court" for "magis- 
originated and owned by the higher education depart- trate court" in Subsection A. 
ment; in Subsection A, after "human services department, The 1994 amendment, effective March 4, 1994, in- 
the", deleted "employment security division of the labor" serted Subsection F, and redesignated former Subsections 
and added "workforce transition services division of the F to H as Subsections G to I. 
workforce solutions", and after the next occurrence of The 1993 amendment, effective July 1, 1993, deleted 
"department,", added "the higher education department"; "or" before "any corporation" and added "a magistrate 
and in Subsection E, after "educational institution", added court or the Bernalillo county metropolitan court" to the 
"originated and owned by the higher education depart- end, in Subsection A; substituted "one hundred dollars 
ment". ($100)" for "one hundred fifty dollars ($150)" in Paragraph 

The 2006 amendment, effective May 17, 2006, added (1) of Subsection B; and made a stylistic change in Subsec- 
the workers' compensation administration to the defini- tion H,. , 
tion of "claimant agency" in Subsection A; added’ obliga- The 1991 amendment, effective January 1, 1992, in- 
tions of employers subject to the Workers' Compensation serted "the employment security division of the labor de- 
Act and the Workers' Compensation Administration Act as partment" in Subsection A; in Subsection B, inserted "an 
a "debt" in Subsection B; deleted former Paragraph (4) of employer subject to the Unemployment Compensation 
Subsection B, which provided that a "debt" included obliga- Law or" in the introductory phrase, deleted "and has been 
tions due under the unemployment compensation law that reduced to judgment" following "law" in Paragraph (3), 
has been secured by a warrant of levy or lien or has been rewrote Paragraph (4), which read "which, in the. case of 
reduced to judgment; added Subparagraphs (a) and (b) of an educational loan has been reduced to judgment," and 
Paragraph (4) of Subsection B, which provided that "debt" made minor stylistic changes; and inserted "employer 
includes obligations that have either been secured by a subject to the Unemployment Compensation Law or any" 
warrant of levy and lien for amounts due under the unem- in Subsection C, 


ployment compensation law or workers' compensation fees 


7-2C-4. Remedy additional. 


The remedies of a claimant agency under the Tax Refund Intercept Program Act are in addition 
to and not in substitution for any other remedies available by law. 


History: Laws 1985, ch. 106, § 4. IV, § 23, was effective June 14, 1985, 90 days after the ad- 
Effective dates. — Laws 1986, ch, 106 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ' 


7-2C-5. Department to aid in collection of debts through setoff. 


Subject to the limitations contained in the Tax Refund Intercept Program Act, the department, 
upon request, shall render assistance in the collection of any debt owed to a claimant agency or 
any debt that a claimant agency is obligated by law to collect. This assistance shall be provided by 
withholding from any refund due to the debtor pursuant to the Income Tax Act [Chapter 7, Article 
2 NMSA 1978] the amount of debt meeting the requirements of the Tax Refund Intercept Program 
Act and paying over to the claimant agency the amount withheld. 


History: Laws 1985, ch. 106, § 5; 1994, ch. 56, § 2. | and "department" for "division" and "that" for "which" in 
The 1994 amendment, effective May 18, 1994, substi- the first sentence. 
tuted "Department" for "Division" in the section heading, 


7-2C-6. Procedures for setoff; notifications to debtor. 


A.~ Each year a claimant agency seeking to collect a debt through setoff shall notify the depart- 
ment in the manner and by the date required by the department, which date shall be in the period 
from November 1 through December 15. The notice to the department shall include the amount 
of the debt, the name and identification number of the debtor and such other information as the 
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department may require. The notice shall also include certification that the debt is due and owing 
the claimant agency or that the claimant agency is obligated by law to collect the debt. This notice 
shall be effective only to initiate setoff against refunds that would be made in the calendar year 
subsequent to the year in which notifications made to the department. 

B. The claimant agency shall inform the department within one week of any changes in the 
status of any debt submitted by the claimant agency for setoff. 

C. Upon proper and timely notification from the claimant agency, the department shall deter- 
mine whether the debtor is entitled»to a refund of at least fifty dollars ($50.00). The department 
shall notify the claimant agency in writing, or in such other manner as the department and the 
claimant agency may agree, with respect to each debt accepted for setoff whether the debtor is due 

a refund of fifty dollars ($50.00) or more and; if so, the amount of refund, the address of the debtor 
entered upon the return and, if the refund arises from : a joint return; the name and address of the 
spouse as entered upon the return. ; 

D. Within ten days after receiving the nbtiflcation from the department pursuant to Subsec- 
tion C of this section, the claimant agency shall send a notice by first class mail to the debtor at the 
debtor's last known address. The notice required by this subsection shall include: 

(1) a statement that a transfer of the refund will be made and that the claimant agency 
intends to set off the amount of the transfer against a claimed debt; 

(2) the amount of the debt asserted and a description of how the debt asserted arose; 

(3) the name, address and telephone number of the claimant agency; 

(4) the amount of refund to be set off against the debt asserted; 

(5) a statement that the debtor has thirty days from the date indicated on the notice to 
contest the setoff by applying to the claimant agency for a hearing with respect to the validity of 
the debt asserted by that agency; and 

(6) astatement that failure of the debtor to apply for a hearing within thirty days will be 
deemed a waiver of the opportunity to contest the setoff and to a hearing. 

E. Ifthe refund against which a debt is intended to be set off results from a joint tax return, 
the claimant agency shall send a notice by first class mail to the spouse named on the return 
within ten days after receiving the notification from the department pursuant to Subsection C of 
this section. The notice to the spouse shall contain the following information: 

(1) a statement that a transfer of the refund will be made and that the claimant agency 
intends to set off the amount of the transfer against a claimed debt; 

(2) the total amount of the refund and the amount of each claimed debt; 

(3) the name, address and telephone number of the claimant agency; 

(4) a statement that no debt is claimed against the spouse and that the spouse may be 
entitled to receive all or part of the refund regardless of the claimed debt against the debtor 
spouse; 

(5) astatement that to assert a claim to all or part of the refund, the spouse shall apply 
to the claimant agency for a hearing within thirty days from the date indicated on the notice with 
respect to the entitlement of the spouse to all or part of the refund from which a transfer will be 
made at the request of the claimant agency;and 

(6) astatement that failure of the spouse to apply for a hearing within thirty days may be 
deemed.a waiver of any claim of the spouse with respect to the refund. 

F. A debtor may contest the setoff of a debt by applying to the claimant agency for a hearing 
within thirty days of the date the notice required by Subsection D of this section is sent to the 
debtor. Failure of the debtor to apply for a hearing within the time required shall constitute a 
waiver of the right to contest the debt or the setoff of the debt. 

G. A spouse may contest the setoff of a debt against a refund to which the spouse claims 
entitlement in whole or in part by applying to the claimant agency for a hearing within thirty 
days of the date the notice required by Subsection E of this section was sent to the spouse. 
Failure of the spouse to apply for a hearing within the time required shall constitute a waiver 
of the right to contest the setoff of the debt against a refund to which the spouse may claim 
entitlement. 
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H. The department shall apply against the refund the amount. of the claimed debt, not to 
exceed the amount of the refund, and shall transfer that amount to the claimant agency with an 
accounting of the amount transferred. When the:amount of refund due exceeds the amount of all 
applied debts, the department shall treat the excessias it does other refunds relating to income 
taxes. L 

I. Whether or not the refund due es debtor Mn the aiken of the applied debt, the de- 
partment shall notify the debtor at the time of the transfer to the claimant agency of: 

(1) the fact of the transfer and that the claimant agency intends to set off the angie inf 
the transfer against the asserted debt; ) ie 

(2) the total amount of the refund; : 

(3) the amount of debt asserted by the cheat agency; and ' 

(4) the name, address and-telephone number of the claimant agency. | 

J. Once the department has sent to the debtor the notice required by Subsection I of this sec- 
tion, together with any excess of the amount of refund over the amount of asserted debts, the 
department shall be deemed to have made the refund required by the Income Tax Act [Chapter 7, 
Article 2 NMSA 1978] or the iy zene Income ae Franchise Tax Act [Chapter'7, Article 2A 
NMSA 1978]. 


History: Laws 1985, ch. 106, § 6; 1994, ch. 56, § 3; Applicability. Laws 2006, ch. 53, § 5, effective May 17, 


2006, ch. 52, § 3; 2006, ch. 53, § 3. 2006, provided that Laws 2006, ch. 53, §.3 apply to tax 
The 2006 amendment, effective May 17, 2006, pro- refunds issued on or after January 1, 2007. 
vided in Subsection J that when the department has sent The 1994 amendment, effective May 18, 1994, substi- 
to the debtor the notice and any excess amount of refund, tuted "department" for, division" throughout the section; 
the department shall be deemed to have made the refund and, in Subsection H, deleted the former first two sen- 
required by the Corporate Income and Franchise Tax Act. tences, relating to confirmation that the claimant agency 
Duplicate laws. — Laws 2006, ch. 52, § 3 and Laws has met the requirements of Subsection D, and deleted "If 
2006, ch. 58, § 3 enacted. identical amendments to this sec- the division receives timely confirmation from the claim- 
tion. The section was set out as amended by Laws.2006, ant agency" at the beginning of the first sentence, 


ch, 53, § 3. See 12-1-8 NMSA 1978. © 


7-2C-7. Suspense account. 


Upon receipt of money transferred from the department pursuant to Subsection H of Section 7- 
2C-6 NMSA 1978, the claimant agency shall deposit and hold the money in the suspense account 
until a final determination of the setoff is made, 


History: Laws 1985, ch. 106, $7; 1994, ch, 56, § 4, NMSA 1978" for "Section 6 of the Tax Refund Intercept 
The 1994 amendment, effective May 18, 1994, sub- © Program Act". 
stituted "department" for "division" and "Section 7-2C-6 


7-2C-8. Interest becomes obligation of claimant agency. 


Once a transfer is made by the department pursuant’ to Subsection H of Section 7-2C-6 NMSA 
1978, notwithstanding any other provision of law to the contrary, the department, except in its 
capacity as a claimant agency, is not obligated in any manner for the payment of interest to the 
debtor or to the claimant agency with respect to that portion of the refund against which the as- 
serted debt was applied for any period after the date of transfer. Any interest subsequently deter- 
mined to be due the debtor with respect to any refund against which the asserted debt was applied 
for any period after the date of transfer is the responsibility of the claimant agency; provided, how- 
ever, compliance by the department and claimant agency with the provisions of the Tax Refund 
Intercept Program Act bars accrual of interest, HowWithsbana ine the provisions of Section 7-1-68 
NMSA 197 8. 


History: Laws 1985, ch. 106, § 8; 1994, ch. 56, § 5. sentence, and "Section 7-2C-6 NMSA 1978" for "Section 6 


The 1994 amendment, effective May 18, 1994, sub- of the Tax Refund Intercept Program Act" in the first sen- 
stituted "department" for "division" twice in the first tence, 


sentence and once in the proviso clause in the second 
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7-2C-9. Administrative hearing required of claimant agency; 
department exempted. 


A. The claimant agency shall provide notice and opportunity for hearing, consistent with due 
process, as required by Subsections F and G of Section 7-2C-6 NMSA 1978. 

B. Notwithstanding any other provision of law, the department, except in its capacity as a 
claimant agency, is not obligated to grant, and will not grant, a hearing to any debtor or spouse 
with respect to any action taken or any issue arising under the provisions of the Tax Refund Inter- 
cept Program Act. 


History: Laws 1985, ch. 106, § 9; 1994, ch. 56, § 6. Subsection B, and "Section 7-2C-6 NMSA 1978" for "Sec- 


The 1994 amendment, effective May 18, 1994, substi- tion 6 of the Tax Refund Intercept Program Act" in Sub- 
tuted "department" for "division" in the catchline and in | ‘section A. 


7-2C-10. Final determination and notice of setoff. 


A. The determination of the validity and the amount of the setoff asserted or the application 
of setoff to a refund to which a debtor or spouse asserts entitlement in whole or in part under the 
provisions of the Tax Refund Intercept Program Act shall be final upon the exhaustion of the ad- 
ministrative or appellate process as applicable. 

B. If, during application of setoff procedures, any changes occur in the amount of the refund 
subject to setoff, including any changes resulting from the filing of amended returns or the filing 
of additional returns during the calendar year for which the claimant agency has requested setoff 
with respect to the debtor, the department shall notify the claimant agency of these changes. The 
department shall promulgate regulations or other appropriate administrative directives to set 
forth the procedures by which such notice shall be made and by which the amount held in sus- 
pense shall be adjusted when required. 

C. Upon final determination of the entitlement of a debtor or spouse to any or all of that por- 
tion of a refund that has been transferred to the claimant agency, as the amount transferred may 
be adjusted in accordance with Subsection B of this section, the claimant agency shall remit to the 
debtor or spouse from the suspense fund the amount determined to be due, with an appropriate 
accounting. A copy of the accounting shall be sent to the department. 

D. Upon final determination, the claimant agency shall remit to itself from the suspense 
account that amount determined to be due the claimant agency and shall credit that amount 
against the debt. In the case that the amount remitted is not sufficient to extinguish the debt, 
the claimant agency shall have the right to pursue collection of the remaining debt through any 
available remedy, including a proceeding under the Tax Refund Intercept Program Act for other 
calendar years. 

E. Upon remittance from the suspense fund to the credit of the debtor's account pursuant to 
Subsection D of this section, the claimant agency shall notify the debtor in writing of the final 
determination of the setoff. ft copy of the notice shall be sent to the department. The notice shall 
include: 

(1) a final accounting of the cite) against which the debt was set off, including the 
amount of the refund to which the debtor was entitled prior to setoff; — . 

(2) the final determination of the amount of the debt that has been satisfied and the 
amount of debt, if any, still due and owing; and 

(8) the amount of the refund in excess of the debt finally determined to be due and owing 
and the amount of any interest due. 

F. Upon remittance from the suspense fund to the credit of the debtor's account pursuant 
to Subsection D of this section, any amount finally determined to be due to the debtor with 
respect to the refund amount shall be promptly paid by the claimant agency from the suspense 
account to the debtor with an appropriate accounting. Interest due the debtor with respect to 
the amount of refund finally determined to be due the debtor for any period after the transfer 
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to the suspense fund by the department ‘pursuant, to Subsection H of Section 7-2C-6 NMSA 
1978 is authorized to be paid by the claimant agency from any funds available to it for this 
purpose. 


History: Laws 1985, ch. 106, § 10; 1994, ch. 56, § 7. » and "Section 7-2C-6 NMSA 1978" for "Section 6 of the Tax 


The 1994 amendment, effective May 18, 1994, substi- Refund Intercept Program Act" in the second sentence in 
tuted "department" for "division" throughout the section, Subsection F. 


"that" for "which" in the first sentence in Subsection C 


7-2C-11. Priority of claims. 


A. Claims of the department take precedence over the claim of any competing claimant agency, 
whether the department asserts a claim or sets off an asserted debt under the provisions of the 
Tax Refund Intercept Program Act or under the provisions of any other law that authorizes the 
department to apply amounts of tax owed against any refund due an individual pursuant to the 
Income Tax Act [Chapter 7, Article 2 NMSA 1978]: 

B.. After claims of the department, claims shall take priority in the following order before 
claims of any competing claimant agency: 

(1) claims of the human services department resulting from child suppart enforcement li. 
abilities; 

(2) claims of the human services department resulting from medical support liabilities; 

(3) claims resulting from educational loans made ‘under the Educational Assistance Act 
[Chapter 21, Article 21A NMSA 1978]; 

(4) claims of the human services department resulting from temporary assistance for 
needy families liabilities; 

(5) claims of the human services department resulting from supplemental hutrition as- 
sistance program liabilities; 

(6) claims of the workforce transition services division of the workforce solutions depart- 
ment arising under the Unemployment Compensation Law [Chapter 51 NMSA 1978]; 

(7) claims of a district court for fines, fees or costs owed to that court; 

(8) claims of a magistrate court for fines, fees or costs owed to that court; 

(9) claims of the Bernalillo county metropolitan court for fines, fees.or costs owed to that 
court; 

(10) claims of a municipal court for fines, fees or costs owed to that court; 

(11) claims of the workers' compensation administration arising under the Workers' Com- 
pensation Act [Chapter 52, Article 1 NMSA 1978] or the Workers' Compensation Administration 
Act [Chapter 52, Article 5 NMSA 1978]; and 

(12) claims from educational loans made by the higher education department. 


History: Laws 1985, ch, 106, § 11; 1988, ch. 49, § 3; of claims of the workers’ compensation administration 
1991, ch. 184, § 3; 1998, ch. 261, § 4; 1994, ch. 76, § 3; arising under the Workers' Compensation Act or the 
1997, ch. 210, § 3; 2006, ch. 52,:§ 4; 2006, ch. 53, § 4; Workers' Compensation Administration Act. . 
2017, ch. 82, § 2. The 1997 amendment, effective June 20, 1997, made 

The 2017 amendment, effective June 16, 2017, added a minor stylistic change in Subsection A, and in Subsec- 
claims from educational loans made by the higher educa- tion B, added Paragraphs (7) and (10), redesignated for- 
tion department to the priority of claims list under the mer Paragraphs (7) and:(8) as Paragraphs (8) and (9) and 
provisions of the Tax Refund Intercept Program Act; in _ made stylistic changes accordingly, 

Subsection B, Paragraph B(4), after "resulting from", de- The 1994 amendment, effective March 4, 1994, in- 
leted "AFDC" and added "temporary assistance for needy serted Paragraph B(2) and redesignated former Para- 
families", in Paragraph B(5), after "resulting from", de- graphs B(2) to B(7) as Paragraphs B(8) to B(8). 

leted "food stamp" and added "supplemental nutrition The 1993 amendment, effective July 1, 1993, added 
assistance program", in Paragraph B(6), after "claims of . Paragraphs (6) and (7) to Subsection B, making, a related 
the", deleted "employment security division of the labor" grammatical change. 

and added "workforce transition services division of the The 1991 amendment, effective January 1, 1992, in 
workforce solutions", and added Paragraph B(12). Subsection B, added Paragraph (5) and made a related 

The 2006 amendment, effective May 17, 2006, added stylistic change. 


Paragraph (11) of Subsection B to provide for the priority 
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7-2C-12. Administrative costs; charges appropriated to department. 


A. The department shall charge claimant agencies an administrative fee of three percent of the 
debts for the claimant agencies pursuant to the Tax Refund Intercept Program Act. 

B. The administrative fee authorized pursuant to Subsection A of this section shall be with- 
held on all debts set off and collected by the department on or after July 1, 1997 and shall be dis- 
tributed monthly to the New Mexico finance authority to be pledged irrevocably for the payment 
of the principal, interest and expenses or other obligations related to the bonds for the taxation 
and revenue information management systems project. That distribution shall continue until the 
earlier of December 31, 2005 or the date on which the New Mexico finance authority certifies to 
the department that all obligations for bonds issued pursuant to Section 12 of this 1997 act have 
been fully discharged or provision has been made for their discharge and directs the department 
to cease distributing the money from the fee pursuant to Subsection A of this section to the author- 
ity. Thereafter, the administrative fees are appropriated to the department for use in administer- 
ing the Tax Refund Intercept Program Act. 


History: Laws 1985, ch. 106, § 12; 1994, ch. 56, § 8; 
1997, ch. 125, § 5. 

Compiler's notes. — The phrase "Section 12 of this 
1997 act" in Subsection B referred to Section 12 of Laws 
1997, ch. 125, which was an uncompiled provision autho- 


The 1997 amendment, effective July 1, 1997, added 
the Subsection A designation, rewrote Subsection A, and 
added Subsection B. 

The 1994 amendment, effective May 18, 1994, substi- 
tuted."department" for "division" in, the section heading 


rizing the issuance of revenue bonds. and throughout the section. 


7- 2C- 13. Confidentiality; exemption. 


ir The, information obtained by a claimant agency from the department in accordance with the 
provisions of the Tax Refund Intercept Program Act shall be confidential and shall be used by the 
claimant agency only in pursuit of the collection of a debt under the provisions of the Tax Refund In- 
tercept Program Act. Any employee or former employee of a claimant agency who unlawfully discloses 
any information obtained from the department is guilty of a misdemeanor and shall, upon conviction, 
be fined not more than one thousand dollars ($1,000) or imprisoned not more than one year or both 
and shall not be employed by the state for a period of five years after the date of conviction. 

_ B... Notwithstanding other provisions of. law prohibiting disclosure by the department of infor- 
mation from a taxpayer's return, the department may provide to a claimant. agency any informa- 
tion deemed necessary by-the department to accomplish the purposes of the Tax Refund Intercept 
Program Act. 


, and deleted "thereof" following.."upon conviction" in the 
second sentence in Subsection A. 


History: Laws 1985, ch. 106, § 13; 1994, ch..56, § 9. 
~The 1994 amendment; effective May 18, 1994, Pabatt. 
tuted "department" for "division" throughout the section 


f 


7-2C-14. Repealed. 
Repeals. — Laws 1999, ch. 47, §9 repealed 7-2C-14 
NMSA 1978, as enacted by Laws 1985; ch. 106, § 14, re- » 


lating to administrative regulations, rulings, instruc-__ 
tions and orders for purposes of the Tax Refund Intercept 


ARTICLE 2D 


Venture Capital Investments 


Program Act, effective June 18, 1999. For provisions of 
the former section, see the: 1998 NMSA 1978 on NMOne 
Source.com. 


Sec. Sec. 

7-2D-1. Short title. 7-2D-5. Additional definition; qualified diversifying busi- 
7-2D-2... Definitions. ness. | , 
7-2D-3. Repealed. 7-2D-6. Additional definition; active manufacturing busi- 
7-2D-4. Additional definition; quakesd aiveraifying busi- ness, 


ness stock, 7-2D-7. Additional definition; New Mexico business. 
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Sec. 3 Sec. ey 
7-2D-8. Additional definition; successful business. 7-2D-11. Stock exchanged for property. 
7-2D-8.1. Tax credit. 7-2D-12. Pass-thru entities. 

7-2D-9. Special rules for options, warrants and certain 7-2D-18. Election. 


convertible investments. 7-2D-14. Administration of act. 
7-2D-10. Certain tax-free and other transfers. ; 


7-2D-1. Short title. , 
Chapter 7, Article 2D NMSA 1978 may be cited as the "Venture Capital Investment Act". 


History: Laws 1993, ch. 313, § 1; 1995, ch. 89, § 1. The 1995 amendment, effective June 16, 1995, substi- 
; tuted "Chapter 7, Article 2D NMSA 1978" for "This act". 


7-2D-2. Definitions. 


As used in the Venture Capital Investment Act: 

A. "capital gain tax differential" equals either: 

(1) an amount equal to fifty percent of the federal income tax paid by the caehaie on 
qualified diversifying business net capital gains; or 

(2) in the event that the taxpayer makes an election pursuant to Section 7-2D-13 NMSA 
1978, and the taxpayer has not previously paid federal income tax on the qualified diversifying 
business net capital gain that accrued prior to that election, then an amount equal to fifty percent 
of the federal income tax paid by the taxpayer on the gain on the sale of that qualified diversifying 
business stock times the percentage derived by dividing the gain on such stock accruing since the 
election by the total gain on the stock accruing since its original acquisition without regard to the 
election; 

B. "department" means the taxation and revenue department, the secretary of-taxation and 
revenue or any employee of the department Sree. authority lawfully delegated to es em- 
ployee by the secretary; 

C. "Internal Revenue Code" means the federal Internal Revenue Code of 1986, as dowehael or 
renumbered; . For 

D. "manufacturing business" means the manufacture of, and the Dusinees atervinee related to 
the manufacture of, all nondurable and durable goods; 

EK. "New Mexico income tax" means the tax imposed pursuant to the Income Tax ISN bela 
ter 7, Article 2 NMSA 1978]; 

F. "qualified diversifying business net capital gain" means the net capital gain for the taxable 
year determined under the Internal Revenue Code by taking into account only gains or losses from 
sales or exchanges of qualified diversifying business stock with a holding period of more than five 
years at the time of the sale or exchange; 

G. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

H. "taxpayer" means any individual subject to the tax imposed pursuant to the Income Tax 
Act; and 

I. "testing period" means ihe five-year period a stock is held by a taxpayer, beginning with the 
first day of the taxpayer's holding period for the stock. 


History: Laws 1998, ch. 318, § 2; 1995, ch. 89, § 2. The 1995 amendment, effective June 16, 1995, added 
Cross references, — For the Internal Revenue Code, Subsections A, D and F and redesignated the remaining 
see 26 U.S.C. § 1. subsections accordingly. 


7-2D-3. Repealed. 


Repeals. — Laws 1995, ch. 89, § 11 repealed 7-2D-3 qualified diversifying business net capital gain, effective 
NMSA 1978, as enacted by Laws 1998, ch. 318, § 3, re- June 16,1995. For provisions of the former section, see the 
lating to the tax credit for federal income tax paid on a 1994 NMSA 1978 on NMOneSource.com. 
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7-2D-4. Additional definition; qualified diversifying business stock. 


A. For purposes of the Venture Capital Investment Act, "qualified diversifying business stock" 
means, except as otherwise provided in Section 7-2D-13 NMSA 1978, any stock in a corporation 
that is originally issued after June 30, 1994 but before July 1, 2001, if: 

(1) on the date of issuance the corporation is a qualified diversifying business; 
(2) except as otherwise provided in Subsection B of this section and in Sections 7-2D-9 and 
7-2D-10 NMSA’ 1978, the stock is acquired by the taxpayer at its original issue, either: 
(a) in exchange for money or other property, not including stock; or 
(b) as compensation for services, other than services performed as an underwriter of 
such stock; and 
(3) the corporation throughout the testing period is an active manufacturing business and 
a New Mexico business and at the end of the testing period is a successful business. 

B. For purposes of Paragraph (2) of Subsection A of this section, stock shall not be treated as 
acquired by the taxpayer at its original issue if; 

(1) itis issued directly or indirectly in redemption of, or otherwise i in exchange for, stock 
that is not qualified diversifying business stock; or 

(2) it is issued in an exchange described in Section 351 of the Internal Revenue Code in 
exchange for property other than qualified diversifying business stock if, immediately after the 
exchange, both the issuer and transferee of the stock are members of the same controlled group of 
corporations as defined in Section 1563 of the Internal Revenue Code. 


History: Laws 1998, ch. 313, § 4; 1995, ch. 89, § 3. 

Cross references, — For Sections 351 and 1563 of the 
Internal Revenue Code, see 26 U.S.C. §§ 351 and 1563. 

The 1995 amendment, effective June 16, 1995, in 
Subsection A, substituted "Section 7-2D-13 NMSA 1978" 
for "Section 13 of that act" in the introductory paragraph; 


substituted "Sections 7-2D-9 and 7-2D-10 NMSA 1978" 
for "Sections 9 and 10 of the Venture Capital Investment 
Act" in Paragraph (2); and rewrote former Paragraph (3) 
which formerly required that stock meet the requirements 
of Sections 6, 7 and 8 of the Venture Capital Investment 
Act throughout the testing period. 


7-2D-5. Additional definition; qualified diversifying business. 


‘A. For purposes of the Venture Capital Investment Act, "qualified diversifying business" means, 
except as otherwise provided in Section 7-2D-13 NMSA 1978, any domestic corporation that has 
its commercial domicile in New Mexico and with respect to which the aggregate amount of money, 
other property and services received by the corporation for stock, as a contribution to capital and 
as paid-in surplus, plus the accumulated earnings and profits of the corporation, does not exceed 
twenty-five million dollars ($25,000,000); provided: 

(1) the aggregate amount shall be determined at the time of issuance and shall include 
amounts received in the issuance and all prior issuances; and 
(2) in the case of stock issued in a calendar year after 1993, the aggregate amount ; shall 
not exceed an amount equal to twenty-five million dollars ($25,000,000) multiplied by the cost-of- 
living adjustment determined under Section 1 (f)(3) of the Internal Revenue Code for that calen- 
dar year by substituting "1992" for "1987" in Subparagraph (B) of that section. 
B. For the purpose of determining the aggregate amount in Subsection A of this section: 


(1) the amount taken into account with respect to any property other than money shall be 
an amount equal to the adjusted basis of that property for determining capital gain: 
(a) reduced to not below zero by any liability to which the property was subject or 


that was assumed by the corporation; and 


(b) determined at the time the property was received by the corporation; and 
(2) the amount taken into account with ee to stock issued for services shall be the 


value of those services. 


History: Laws 1998, ch. 318, § 5; 1995, ch. 89, § 4.° 
Cross references. — For Section 1(f)(8) of the Internal 
Revenue Code, see 26 U.S.C. § 1(f)(8). 


The 1995 amendment, effective June 16, 1995, sub- 
stituted "Section 7-2D-13 NMSA 1978" for "Section 13 
of that act" in the introductory paragraph of Subsection 
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A; substituted !'aggregate amount shall be determined" — , "determining the aggregate amount" for\"making the de- 


for "determination made under this subsection shall - ~ termination" in the introductory paragraph of Subsection 
made" and "and" for "but" in Paragraph A(1); inserted "a B; and made minor stylistic. changes throughout the sec- 
gregate" near the beginning of Paragraph A(2); subetituted tion, 


7 -2D-6. Additional definition; active manufacturing business. 


A. Except as otherwise provided in this section, for the purposes. of the Venture Capital In- 
vestment Act, "active manufacturing business" means _a corporation that throughout the testing 
period: 

(1) either: 

(a) is engaged in the active conduct of a manufacturing business; and 

(b) uses substantially all of its assets in the active conduct. of a manufacturing trade 
or business; provided, rights to computer software that produce income described in Section 543(d) 
of the Internal Revenue Code and any assets that are held for investment and _ are to be used to 
finance future research and experimentation or working capital needs of the corporation shall be 
treated as assets used in the active conduct of a manufacturing business; or 

(2) is engaged in any of the following activities, whether or not the corporation has any 
gross income from such activities at the time of the determination: _ 

(a). start-up activities described in Section 195(c)(1)(A) of the Internal Revenue 
Code; unc allle 

(b) activities resulting in the payment or incurring of expenditures that may be 
treated as research and experimental expenditures under Section 174 of the Internal Revanue 
Code; or 

(c) activities with respect to in-house resebteh expenses dedcribed in Section 41(by(4) 
of the Internal Revenue Code. 

B. A corporation shall not be considered an active manufacturing business.if at any time dur- 
ing the testing period: 

(1) more than ten percent of the value of its assets in excess of liabilities consists of stock 
in other corporations that are not subsidiaries of that corporation; provided: 

(a) for purposes of this section, stock and debt in. any subsidiary corporation shall be 
disregarded and the parent corporation shall be deemed to own its ratable share of the subsid- 
iary's assets and to conduct its ratable share of the subsidiary's activities; and 

(b) acorporation shall be considered a subsidiary if the parent owns at least fifty per- 
cent of the combined voting power of all classes of stock entitled to vote or at least fifty percent in 
value of all outstanding stock of that corporation; or 

(2) more than ten percent of the total value of its assets is real property that is not used 
in the active conduct of a manufacturing business. The ownership of, dealing in or renting of real 
property shall not be treated as the active conduct of a tan iChGrne business. 


. History: Laws 1998, ch. 313, § 6; 1995, ch. 89, § 5. ars The 1995 amendment, effective June 16, 1995, re- 


Cross references, — For Sections 41, 174, 195, and wrote the section heading which read "active manufactur- 
548 of the Internal Revenue Code, see 26 U.S.C. §§ 41, 174, ing business requirement" and rewrote the section to such 
195, and 543, respectively. an extent that a detailed comparison would be impracti- 

cable, 


7-2D-7. Additional definition New Mexico business. 


For the purposes of the Venture Capital Investment Act, "New Mexico business" means a corpo- 
ration that throughout the testing period:meets these conditions: 

A. the corporation has its commercial domicile in New Mexico and all of its eeer(® directors 
who are also employees of the corporation are full-time residents of New Mexico; 

B. at least two-thirds of all of the corporation's employees, at least two-thirds of its employees 
who perform research, development or design activities and at least two-thirds of its employees 
who perform manufacturing activities are full-time residents of New Mexico; 
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C. the corporation maintains an employee stock purchase plan, incentive stock option plan or 
similar plan pursuant to which employees of the corporation have the opportunity to acquire eq- 
uity ownership in the corporation; and 

D. the corporation employs on a full-time basis an average of at least fifty full-time New Mex- 
ico residents. 


History: Laws 1993, ch. 318, § 7; 1995, ch. 89, § 6. paragraph which read "A corporation meets the require- 


The 1995 amendment, effective June 16, 1995, re- ments pursuant to Paragraph (3) of Subsection A of Sec- 
wrote the section heading which read "New Mexico tion 4 of the Venture Capital Investment Act if throughout 
business requirement" and rewrote the introductory the testing period". 


7-2D-8. Additional definition; successful business. 


For the purposes of the Venture Capital Investment Act, "successful business" means a corpora- 
tion that, at the end of the taxpayer's holding period, has experienced a net increase in valuation 
of at least fifteen million dollars ($15,000,000); provided: 

A. the increase in valuation shall be calculated by subtracting the valuation of the corporation 
at the time it was determined to be a qualified diversifying business from the current valuation 
of the corporation at the time of the transfer giving rise to the qualified diversifying business net 
capital gain; 

B. the current valuation of the corporation at the time of the transfer giving rise to the quali- 
fied diversifying business net capital gain equals the per-share value of the money and property 
received by the taxpayer on the transfer multiplied by the outstanding shares of the corporation, 
as calculated using the number of shares that would be outstanding if all outstanding convert- 
ible securities were fully converted and all outstanding options and warrants were fully exer- 
cised; and 

C. in the case of any stock issued in a calendar year after 1994, the net increase in valuation 
required shall be an amount equal to fifteen million dollars ($15,000,000) multiplied by the cost-of- 
living adjustment determined under Section 1(f)(3) of the Internal Revenue Code for that calendar 
year by substituting "1992" for "1987" in Subparagraph (B) of that section. 


History: Laws 1993, ch. 313, § 8; 1995, ch. 89, § 7. . The 1995 amendment, effective June 16, 1995, re- 
Cross references. — For Section 1 of the Internal Rev- wrote the section heading which read "Business success 
enue Code, see 26.U,S.C. § 1. requirement" and rewrote the section to such an extent 


that a detailed comparison would be impracticable. 


7-2D-8.1. Tax credit. 


A: Any taxpayer who pays federal income tax on a qualified diversifying business net capital 
gain may claim a credit against the taxpayer's New Mexico income tax liability equal to a capital 
gain tax differential, if the taxpayer allocates the qualified diversifying business net capital gain 
to New Mexico. 

B. The tax credit provided i in Sa Ruedtidn A of this section may only be deducted from the tax- 
payer's New Mexico income tax liability. Any portion of the credit that remains unused at the 
end of the taxpayer's taxable year may be carried forward and deducted from the Sete dade s New 
Mexico income tax liability in succeeding years. 


History: 1978 Comp., § 7-2D-8.1, enacted by Laws IV, § 28, was effective June 16, 1995, 90 days after the ad- 
1995, ch. 89, § 8. journment of the legislature. 

Effective dates. — Laws 1995, ch. 89 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
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TAXATION - 


7-2D-10 


7-2D-9. Special rules for options, warrants and certain ripen aed 


investments. 


A. In the case of stock that is acquired by the taxpayer through the Aare of.a nontransfer- 
able option or warrant issued in exchange for the performance of services for the corporation issu- 
ing it, through the conversion of convertible debt or in exchange for securities of the corporation 1 in 
a transaction described in Section 368 of the Internal Revenue Code: 1048) 

(1) the stock shall be treated as acquired by the taxpayer ‘at original issue; and 
(2) the stock shall be treated as having been held during the period that the option, war- 
rant or debt was held or that the security was outstanding. 

B. For purposes of Subsection A of Section 7-2D-5 NMSA 1978 and notwithstanding Subsec- 
tion B of that section, in the case of a’ debt instrument converted to stock or ’stock-issued in ex- 
change for securities in a transaction described in Section 368 of the Internal Revenue Code, such 
stock shall be treated as issued for an amount equal to the sum of: 


and 


(1) the principal amount of the debt or security at the time of the conversion or exchange; 


(2) accrued but unpaid interest on that loan or security. 


History: Laws 1998, ch. 318, § 9; 1995, ch. 89, § 9. 

Cross references. — For Section 368 of the Internal 
Revenue Code, see-26 U,S,C. § 368. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "a nontransferable option or warrant issued in ex- 


change for the performance of services for the corporation’ 


“issuing it" for “an applicable option or warrant" in the 


introductory paragraph of Subsection A; substituted "Sec- 
tion 7-2D-5 NMSA 1978" for "Section 5 of the Venture 
Capital Investment Act" near the beginning of Subsection 
B; and deleted former Subsection C which defined "appli- 
cable option or warrant". 


7-2D-10. Certain tax-free and other transfers. 


A. This section applies to the following transfers of stock: 

(1) by gift; - 

(2) at death; 

(3) tothe extent that the basis of the property in the hands of the transferee is determined 
by reference to the basis of the property in the hands of the transferor by reason of Sections 334(b), 
723 or 732 of the Internal Revenue Code; and 

(4) of qualified diversifying business stock for other qualified diversifying business stock 
in a transaction described in Section 351 of the Internal Revenue Code or a reorganization de- 
scribed in Section 368 of the Internal Revenue Code. 

B. In the case of a transfer of stock to which this section applies, the transferee shall be treated 
as having acquired the stock in the same manner as the transferor and as having held such stock 
during any continuous period immediately preceding the transfer during which it was held or 
treated as held under this section by the transferor. 

C. In the case of a transaction described ,in Section 351 of the Internal Revenue Code or a 
reorganization described in Section 368 of the Internal Revenue Code, if a qualified diversifying 
business stock is transferred for other stock that is not qualified diversifying business stock, the 
transfer shall be treated as a transfer to which this section applies solely with respect to the per- 
son receiving such other stock. . 

D. This section applies to the sale or exchange of stock treated. as qualified diversifying busi- 
ness stock by reason of Subsection C of this section only to the extent of the gain, if any, that would 
have been recognized at the time of the transfer described in Subsection C of this; section if See- 
tion 351 or 368 of the Internal Revenue Code had not applied at that time. 

EK. For purposes of this subsection, stock treated as qualified diversifying bese stock under 
Subsection C of this section shall be so treated for subsequent transactions or reorganizations, 
except that the limitation of Subsection D of this section shall be applied as of the time of the first 
transfer to which Subsection C of this section applied. 

F. Except in the case of a transaction described in Section 368 of the Taya! Revenue Code, 
this section applies only if, immediately after the transaction, the corporation issuing the stock 
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owns; directly or indirectly, stock representing control, within the meaning of Section 368(c) of the 
Internal Revenue Code, of the corporation whose stock was transferred. 


» History: Laws 1993, ch. 313, § 10. Cross references. — For Sections 334, 351, 368, 723, 


Effective dates. — Laws 1998, ch. 313 contained no. and 732 of the Internal Revenue Code, see, 26. U.S.C, 
effective date provision, but, pursuant to N.M. Const., art. “$§ 334, 351, 368, 723, and 732, respectively. 


IV, § 23, was effective June 18, 1993, 90 aah after the ad- 
journment of the legislature. 


7-2D-11. Stock exchanged for property. 


For purposes of the Venture Capital Investment Act, in the case where the aasene, transfers 
property other than money or stock to a corporation in\exchange for stock in that corporation: 

A. the stock shall be treated as having been acquired by the taxpayer on the date of that ex- 
change; and | 

B. the basis of the stock in the hands of the taxpayer shall be treated as equal to the fair mar- - 
ket value of the property exchanged, , . 


History: Laws 19983, ch. 313, § 11. IV, § 23, was effective June 18, 1993, 90 days after the ad- 
Effective dates. — Laws 1993, ch. 318 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2D-12. Pass-thru entities. 


For purposes of the Venture Capital Investment Act, any gain or loss of a pass-thru entity that 

is treated for purposes of that act as a gain or loss of any person holding an interest in that entity 

shall retain its character as quantod diversifying business p capital gain or loss in the hands of that 
person. 


History: Laws 1993, ch. 318, § 12. IV, § 28, was effective June 18, 1993, 90 Hove after the ad- 
Effective dates. — Laws 1993, ch. 313 contained ‘no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2D-13. Election. 


A. On any date after June 30, 1993, a taxpayer who holds any stock of a corporation that has 
its commercial domicile in New Mexico and meets the requirements of this section may elect to 
have the stock treated as a qualified diversifying business stock in accordance with the provisions 
of this section for purposes of claiming the tax credit pursuant to the Venture Capital Investment 
Act. 

B._ On any date after June 30, 1994, if a taxpayer holds any stock of a corporation that has its 
commercial domicile in New Mexico on that date and which stock, at the time it was issued, would 
have been treated as qualified diversifying business stock pursuant to the Venture Capital Invest- 
ment Act but for the facts that the stock was issued on or before June 30, 1994 and that the stock 
was issued by a corporation that at the time did not have its commercial domicile in New Mexico 
and the value of such stock on that date exceeds its adjusted basis, the taxpayer may elect to set 
that date as the election date and treat the stock as having been acta on that date for an amount 
equal to its value on that date and as having been reacquired on that date for an amount equal to 
such value. 

C. For purposes of determining the tax credit pursuant to Section 7-2D-8.1 NMSA 1978 and 
whether or not the taxpayer actually incurs federal or New Mexico income tax liability, the gain 
from sales determined in Subsection B of this section shall be treated as received or accrued and 
the holding period of the reacquired stock shall be treated as beginning on that election date. Such 
stock shall be treated after such reacquisition as acquired in the same manner and at the same 
time as the original acquisition. Neither the requirement of Subsection A of Section 7-2D-4 NMSA 
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1978 that the stock must have been issued after June 30, 1994 nor the requirement of Subsection 
A of Section 7-2D-5 NMSA 1978 that the issuing corporation have its commercial domicile in New 
Mexico shall apply. 

D. An election under this section with respect to any stock shall be made in the manner the 
secretary prescribes. Such an election, once made with respect to any stock, is irrevocable. 

E. Notwithstanding the provisions of this section, no credit shall be allowed or claimed 
on any qualified diversifying business net capital gain arising from the: sale of stock prior to 
July 1, 1998. 


History: Laws 1998, ch. 813, § 13; 1995, ch. 89,§ 10. "Section 7-2D-4 NMSA 1978" for "Section 4 of the Venture 
The 1995 amendment, effective June 16, 1995, in Capital Investment Act" and "Section 7-2D-5 NMSA 1978" 


Subsection C, substituted "Section 7-2D-8.1 NMSA 1978" for "Section 5 of the Venture Capital Investment Act". 
for "Section 3 of the Venture Capital Investment Act"; ry 


7-2D-14. Administration of act. 


The Venture Capital Investment Act shall be administered pursuant to the provisions of the Tax 
Administration Act [Chapter 7, Article 1 NMSA 1978]. 


History: Laws 1993, ch. 313, § 14. Compiler's notes, — Laws 1993, ch. 313, § 17 provided 
Effective dates. — Laws 1993, ch. 313 contained no that if any part or application of the act is held invalid, 
effective date provision, but, pursuant to N.M. Const., art. the entire act shall be deemed invalid and shall cease to 
IV, § 23, was effective June 18, 1993, 90 days after the ad- apply and the credit shall not be extended to any taxpayer. 


journment of the legislature. 


ARTICLE 2E 
Rural Job Tax Credits 
Sec. Sec. 
7-2E-1. Repealed. 7-2E-2, Repealed. 


7-2E-1.1. Tax credit; rural job tax credit. 


7-2E-1. Repealed. 


Repeals. — Laws 1999, ch. 183, § 3 repealed 7-2H-1 
NMSA 1978, as enacted by Laws 1999, ch. 183, § 1, relat- 
ing to rural tax credit, effective July 1, 2006. 


7-2E-1.1. Tax credit; rural job tax credit. 


A. The tax credit created by this section may be referred to as the "rural job tax credit". Every 
eligible employer may apply for, and the taxation and revenue department may approve, a tax 
credit for each qualifying job the employer creates. The maximum tax credit amount with respect 
to each qualifying job is equal to: 

(1) twenty-five percent of the first sixteen thousand dollars ($16,000) in wages paid for the 
qualifying job if the job is performed or based at a location in a tier one area; or 

(2) twelve and one-half percent of the first sixteen thousand dollars ($16,000) in wages 
paid if the qualifying job is performed or based at a location in a tier two area. 

B. .The purpose of the rural job tax credit is to encourage businesses to start new businesses or 
expand existing businesses in rural areas of the state. 3 

C. The amount of the rural job tax credit shall be six and one-fourth percent of the first sixteen 
thousand dollars ($16,000) in wages paid for the qualifying job i in a qualifying period. The rural job 
tax credit may be claimed for each qualifying job for a maximum of: 

(1) four qualifying periods for each qualifying job performed or based at a location in a tier 
one area; and 
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(2) two qualifying periods for each qualifying Job performed or based at a location in a tier 
two area. 

D. With respect to each qualifying job for which an eligible emiployel seeks the rural job tax 
credit, the employer shall certify: 

(1) the amount of wages paid'to ait eligible‘employee during each qualifying period; 

(2) the number of weeks during the qualifying period the position was occupied; 

(3) whether the qualifying job was in a tier one or tier two area; 

(4) whether the application pertains to the first, second, third or fourth qualifying period, 
depending on whether the taxpayer is in a tier one or tier two area; 

(5) the total number of employees employed by the employer at the job location on the day 
prior to the qualifying period and on the last day of the qualifying period; 

(6) «whether the eligible employer is receiving or is eligible to receive development training 
program assistance pursuant to Section 21-19-7 NMSA 1978; and 

(7). whether the eligible employer has ceased business operations at any of its business 
locations in'New Mexico. 

E. The economic development department shall determine which employers are eligible em- 
ployers and shall report the listing of eligible businesses to the taxation and revenue department 
in a manner and at times the departments shall agree upon. 

F. To receive a rural job tax credit with respect to any qualifying period, an eligible employer 
shall apply to the taxation and revenue department once per calendar year on forms and in 
the manner the department may prescribe. The annual application shall include a certification 
made pursuant to Subsection D of this section and contain all qualifying periods that closed dur- 
ing the calendar year for which the application is made. Any qualifying period that did not close 
in the calendar year for which the application is made shall be denied by the department. The 
application for a:calendar year shall be filed no later than December 31 of the following calen- 
dar year. If a taxpayer fails to file the annual application within the time limits provided in this 
section, the department shall deny the application. If all the requirements of this section have 
been complied with, the taxation and revenue department shall issue to the applicant a docu- 
ment granting a tax credit for the appropriate qualifying period. The tax credit document shall 
be numbered for identification and declare its date of issuance and the amount of rural job tax 
credit allowed for the respective jobs created. The tax credit documents may be sold, exchanged 
or otherwise transferred and may be carried forward for a period of three years from the date 
of issuance. The parties to such a transaction to sell, exchange or transfer a rural job tax credit 
document shall notify the department of the transaction within ten days of the sale, exchange 
or transfer. 

-G. The holder of the tax credit document may claim all or a portion of the rural job tax credit 
granted by the document against the holder's modified combined tax liability, personal income 
tax liability or corporate income tax liability. Any balance of rural job tax credit granted by the 
document may be carried forward for up to three years from the date of issuance of the tax credit 
document. No amount of rural job tax credit may be applied against :a gross receipts tax or com- 
pensating tax imposed by a municipality or county. 

H. Notwithstanding the provisions of Section 7-1-8 NMSA 1978, the taxation and revenue de- 
partment may disclose to any person the balance of rural job tax credit remaining on any tax 
credit document and the balance of credit remaining on that document for any period. 

I. The secretary of economic development, the secretary of taxation and revenue and the secre- 
tary of workforce solutions or their designees shall annually evaluate the effectiveness of the rural 
job tax credit in stimulating economic development in the rural areas of New Mexico and make a 
joint report of their findings to each session of ne legislature so long as the rural job tax credit is 
in effect. 

J. A qualifying job shall not be sligible for a erin job tax credit pursuant to this section if: 

(1) the job is created due to a business merger, acquisition or other change in organiza- 
tion; , 

(2) the eligible employee was terminated from employment in New Mexico by another em- 
ployer involved in the merger, acquisition or other change in organization; or 
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(3) . the job is performed by: 

(a) the person who performed the job or its functional psevaleesiayl prior to the iniettiot 
merger, acquisition or other change in organization; or . 

(b) a person replacing the person who unineneal ae job or its functional equivalent 
prior to the business merger, acquisition or other change in organization. 

K. Notwithstanding Subsection:J of this section, a qualifying job that was created by another 
employer and for which the rural job tax credit application was received by the taxation and rev- 
enue department prior to July 1, 2013 and is under review or has been approved shall remain 
eligible for the rural job tax credit for the balance of the qualifying periods for which the job quali- 
fies by the new employer that results from a business merger, acquisition or other change in the 
organization. 

L. A job shall not be eligible for a rural job tax credit pursuant to this section if the job is cre- 
ated due to an eligible employer entering into a contract or becoming a subcontractor to a contract 
with a governmental entity that replaces one or more entities performing functionally equivalent 
services for the governmental entity in New Mexico unless the job is a qualifying job that was not 
being performed by an employee of the replaced entity. 

M. As used in this section: 

(1) "dependent" means "dependent" as defined in 26 U.S.C. 152(a), as that section may be 
amended or renumbered; 

(2) "eligible employee" means any individual other than an individual who: 

(a) is a dependent of the employer; 

_ (b) if the employer is an estate or trust, is a grantor, beneficiary or fiduibiary of the 
estate or trust or is a dependent of a grantor, beneficiary or fiduciary of the estate or trust; 

(c) if the employer is a corporation, is a dependent of an individual who owns, directly 
or indirectly, more than fifty percent in value of the outstanding stock of the corporation; 

(d) if the employer is an entity other than a corporation, estate or trust, is a depen- 
dent of an individual who owns, directly or indirectly, more than fifty percent of the:capital and 
profits interests in the entity; or 

(e) is working or has worked as an snipes or as an independent contractor fi an 
entity that, directly or indirectly, owns stock in a corporation of the eligible employer or other 
interest of the eligible employer that represents fifty percent or more of the total voting power of 
that entity or has a value equal to fifty percent or more of the capital and profits interests in the 
entity; 

(3) "eligible employer" means an employer who’ is eligible for in-plant teathirg assistamtde 
pursuant to Section 21-19-7 NMSA 1978; 

(4) "metropolitan statistical area" means a metropolitan statistical area in New MIEXiCO as 
determined by the United States bureau of the census; 

. (5) ."modified combined tax liability" means the total liability for the reporting period 
for iss gross receipts tax imposed by Section 7-9-4 NMSA 1978 together with any tax collected 
at the same time and in: the same manner as that gross receipts tax, suchas the compensating 
tax, the withholding tax, the interstate telecommunications gross receipts tax; the surcharges 
imposed by Section 63-9D-5 NMSA‘1978 and the surcharge imposed by Section 63-9F-11 NMSA 
1978, minus the amount of any credit other than the rural job tax credit applied against any 
or all of these taxes or surcharges; but "modified combined tax liability" excludes all amounts 
collected with respect to a gross npdeipta tax or oorapensating tax imposed by a municipality or 
county; 

(6) "new job" means a a that is occupied. by ‘an adic ms bak ea been Sepa in 
New Mexico by the eligible employer in the three years prior to the date of hire; 

(7) "qualifying job" means a new job that was created after July 1, 2000 and that was s not 
created due to.a change in organizational structure established by the employer that is occupied 
by an eligible employee for at least forty-four weeks of a qualifying period; 

(8) "qualifying period" means the period of twelve months beginning on the day an eligible 
employee begins working in.a qualifying job or the period of twelve months beginning on the an- 
niversary of the day an eligible employee began working in a qualifying job; . , 


“ 
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(9) "rural area" means any part of the state other than: 

(a) an Hclass county; 

(b) the state fairgrounds; 

(ec) an incorporated municipality within a mdoktivolitan Epuiiutieal area if the munici- 
pality's population is thirty thousand or more according to the most recent federal decennial cen- 
sus; and 

(d) any area within ten miles of the exterior boundaries of a municipality described in 
Subparagraph (c) of this paragraph; 

(10) "tier one area" means: 

(a) any municipality within the rural area if the municipality's population according 
to the most recent federal decennial census is fifteen thousand or less; or 

(b) any part of the rural area that is not within the exterior boundaries of a municipal: 
ity; 

(11) "tier two area" means any municipality within the rural area if the municipality's 
population according to the most recent federal decennial census is more than fifteen thousand; 
and 

(12) "wages" means all compensation paid by an eligible employer to an eligible employee 
through the employer's payroll system, including those wages the employee elects to defer or re- 
direct, such as the employee's contribution to 401(k) or cafeteria Sa programs, but not including 
benefits or the employer's share of payroll taxes, ) 


History: Laws 2007, ch, 172, § 2; 9013, ch. 58, § 1; (c) and added new Subparagraphs M(2)(a) through M(2) 


2021, ch. 65, § 9. (e), added new Paragraph M(6) and redesignated for- 
The 2021 amendment, effective January 1, 2022, pro- mer Paragraphs N(5) through N(10) as Paragraphs M(7) 
vided that one of the purposes of the rural job tax credit through M(12), respectively, and in Paragraph M(7), after 
is to expand existing businesses, revised certain employer "means a", added "new", after "job", added "that was cre- 
certifications with respect to each qualifying job for which ated after July 1, 2000 and that was not created due to a 
an eligible employer seeks the rural job tax credit, added change in organizational structure", and after "at least", 
time limits in which to apply for the rural job tax credit, changed "forty-eight" to "forty-four". 
and defined "new job" and revised the definition of "quali- Applicability. — Laws. 2021, ch. 65, § 39 provided that 
fying job", as used in this section; in Subsection B, after the provisions of Laws 2021, ch. 65, § 9 apply to tax re- 
"new businesses", added "or expand existing businesses"; turns filed on or after January 1, 2022: 
in Subsection D, added Paragraphs D(4) through D(7); in A. for rural job tax credit claims against a taxpayer's 
Subsection F, after the first occurrence of "taxation and modified combined tax liability, for qualified jobs created 
revenue department", added "once per calendar year", af- in the calendar quarters beginning on or after July 1, 
ter "Subsection D of this section", added "and contain all 2022; and 
qualifying periods that closed during the calendar year B. for rural job tax credit claims against a taxpayer's 
for which the application is made. Any qualifying period personal income tax liability or corporate income tax li- 
that did not close in the calendar year for which the ap- ability, for qualified jobs created in taxable years begin- 
plication is made shall be denied by the department, The ning on or after January 1, 2022. 
application for a calendar year shall be filed no later than The 2013 amendment, effective July 1, 2013, provided 
December 31 of the following calendar year. If a taxpayer the purpose for the rural job tax credit; clarified the eli- 
fails to file the annual application within the time limits gibility of qualifying jobs for a rural job credit; defined 
provided in this section, the department shall deny the "wages"; added Subsection B; in Subsection F, in the sec- 
application", and after the second occurrence of "taxation ond sentence, after "Subsection", deleted "C" and added 
and revenue department", and deleted "may" and added "D"; in Subsection I, after "secretary of", deleted "labor" 
"shall"; in Subsection G, after "gross receipts tax", added and added "workforce solutions"; in Subsection J, in the 
"or compensating tax"; deleted former ‘Subsection J and first sentence, after "application for, and the", added 
redesignated former Subsections K through N as Subsec- . _—"taxation and revenue"; added Subsections F, L and M; in 
tions J through M, respectively; in Subsection J,: Para- Paragraph (2) of Subsection N, after "means an employer 
graph J(2), after "organization", deleted "and" and added who", deleted "has been approved" and added "is eligible"; 
or"; and in Subsection M, added new Paragraph M(1) and in Paragraph (10) of Subsection N, after "means", de- 
hast redesignated former Paragraph N(1) through N(4) as ,leted "wages as defined by Paragraphs (1), (2) and (3) of 
Paragraphs M(2) through M(5), respectively, in Paragraph 26 U.S.C. Section 51(c)" and added the remainder of the 


M(2), deleted former Subparagraphs N(1)(a) through N(1) sentence, 


7-2E-2. Repealed. 


Repeals. — Laws 2005, ch. 104, § 27 repealed 7-215-2 ‘effective July 1, 2005. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1999, ch. 183, § 2, re- the 2004 NMSA 1978 on NMOneSource.com. 
lating to continued applicability of rural job tax credit, 
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ARTICLE 2F 
Film Production Tax Credit 


Sec, 
7-2F-1. Film production tax credit; film production com- 


panies that commence principal photogra- . 


phy prior to January 1, 2016. 

-1.1. Short title. 

2. Definitions. 

-2.1. Additional definitions. 

-3. Purposes; goals. 

-4, Reporting; accountability. 

5, Assignment. 

-6. Film and television tax credit; film production 
companies that commence principal pho- 
tography on or after January 1, 2016. 

7-2F-7, Additional credit; television pilots and series. 


Sec. 
7-2F-8. Additional ati qualified production facilities, 
7-2F-9. Additional credit; nonresident industry crew. 
7-2F-10. Payments for performing artists; credit limitation. 
7-2F-11. Requirements to contract with certain vendors. 
7-2F-12. Credit claims; certification of direct production 
and postproduction expenditures; aggre- 
gate amount of claims allowed; epee 

3. New film production tax credit. 

4, Additional amounts: to be applied in cecabas 
ing credit amounts; expenditures made in 
certain areas of the state; television pilots 
and series, 

7-2F-15,: Nonresident below-the-line crew credit. 


7-2F-1. Film production tax credit; film production companies that 
commence principal photography prior to January 1, 2016. 


A. The tax credit created by this section may be referred to as the "film production tax credit". 
B. Except as otherwise provided in this section, an eligible film production company may apply 
for, and the taxation and revenue department may allow, subject to the limitation in this section, a 
tax credit in an amount equal to twenty-five percent of: 
(1) direct production expenditures made in New Mexico that: 

(a) are directly attributable to the production in New Mexico of a film or Ay, 
audiovisual product; 

(b) are subject to taxation by the state of New Mexico; 

(c) exclude direct production expenditures for which another taxpayer claims the film 
production tax credit; and 

(d) donot exceed the‘usual and customary cost of the goods or services acquired ieee 
purchased by unrelated parties. The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the, buyer and seller are affiliated persons 
or the sale or purchase is not an arm's length transaction; and 

(2) postproduction expenditures made in New Mexico that: | 

(a) are directly attributable to the production of a commercial film or audiovisual 
product; . 
(b) are for ip tetiad performed in New Mexico; 
(c). are subject to taxation by the state of New Mexico; 
(d) exclude postproduction expenditures for which another taxpayer claims the film 
production tax credit; and 

(e) do not exceed the usual.and customary cost of the goods or services acquired when 
purchased by unrelated parties. The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the buyer and seller are affiliated persons 
or the sale or purchase is not an arm's length transaction. 

C. In addition to the percentage applied pursuant to Subsection B of this section, aides five 
percent shall be applied in calculating the amount of the film production tax credit to direct pro- 
duction expenditures: 

(1) ona standalone pilot intended for series television in New Mexico or on series televi- 
sion productions intended for commercial distribution with an order for at least six episodes in a 
single season; provided that the New Mexico budget for each of those six episodes is fifty thousand 
dollars ($50,000) or more; or 

(2) ona production with a total New Mexico budget of the following amounts; provided 
that the expenditures are directly attributable and paid to a New Mexico resident who is hired as 
industry crew, or who is hired as a producer, writer or director working directly with the physical 
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production and has filed a'New Mexico income tax return as a resident in the two Se a taxable 
years: 
(a) not more ‘has thirty million daliand ($30,000,000) that shoots at least ten princi- 
pal photography days in New Mexico at.a qualified production facility; provided that a film pro- 
duction company in principal photography on or-after April 10, 2015 shall: 1) shoot at least seven 
of those days at.a sound stage that is a qualified production facility and the remaining number of 
required days, if any, at a standing set that is a qualified production facility; and 2) for each of the 
ten days, include industry crew working on the premises of those facilities for a minimum of eight 
hours within a twenty-four-hour period; or ©. . 

_-» (b) . thirty million dollars ($30,000,000) or more that shoots at least fifteen principal 
photography daysin New Mexico at a qualified production facility; provided that a film production 
company in principal photography on or after April 10, 2015 shall: 1) shoot at least ten of those 
days at a sound:stage that is a qualified production facility and the remaining numberof required 
days, if any, at a standing set that is a qualified production facility; and 2) for each day of the fif- 
teen days, include industry crew working on the premises of the ana for a minimum af eight 
hours within a twenty-four-hour period., ) 

D. With respect to expenditures attributable toa pradurcticia for relnialh the film production com- 
pany receives a tax credit pursuant to the federal new markets tax credit program, the percentage 
tobe applied in calculating the film production tax credit is twenty percent: 

EK. A claim for film production tax credits shall be filed as part of a'return filed pursuant is 
the Income Tax Act [Chapter 7, Article.2 NMSA 1978] or the Corporate Income and Franchise Tax 
Act [Chapter 7, Article 2A NMSA 1978]. The date.a credit claim is received by the taxation and 
revenue department shall determine the order that.a credit claim is authorized for payment by the 
department. 

F. Except as otherwise provided in this section and Section 10 of this 2019 act, credit claims 
authorized for payment pursuant to the Film Production Tax Credit Act: shall be paid pursuant 
to provisions of the Tax Admigistration Act [Chapter 7, Article 1 NMSA 1978] to the taxpayer as 
follows: 

(1) accredit claim amount of less than two ion dollars ($2,000, 000) per taxable year 
shall be paid immediately upon authorization for payment of the credit claim;,,\. 

(2).. acredit claim amount of two million dollars ($2,000,000) or:more but less ssiass five mil- 
lion dollars ($5,000,000) per taxable year shall be divided into two equal payments, with the first 
payment to be made immediately upon authorization of the payment of the credit claim and the 
second payment to be made twelve months following the date of the first payment; and 

(3) acredit claim amount of five million dollars ($5,000,000) or. more per taxable year shall 
be divided into three equal payments, with the first payment to be made immediately upon autho- 
rization of payment of the credit claim, the second payment to be made twelve months following 
the date of the first payment and the third ipasmment to be made twenty-four months following the 
date of the first payment. 

G., For a fiscal year in which the uriovat of total credit claims authorized for payment is less 
than the aggregate amount of credit: claims that may be authorized for payment.pursuant to Sec- 
tion 7-2F-12 NMSA 1978, the next. scheduled payments for credit claims authorized for payment 
pursuant to Subsection F of this section shall be accelerated for payment for that fiscal year and 
shall be paid to a'taxpayer pursuant to the Tax Administration Act and in the order in which out- 
standing payments are scheduled in the queue established pursuant to Section 7-2F-12 NMSA 
1978; provided that the total credit claims authorized for payment shall not exceed the aggregate 
amount of credit claims that may be authorized for payment pursuant to this section. If a partial 
payment is made pursuant to this subsection, the difference owed shall retain its original position 
in the queue, 

H,. Any amount of a credit claim that is carried forward pursuant to Subsection F an this sec- 
tion shall be subject. to the limit on the aggregate amount of credit claims that may be authorized 
for payment pursuant to Section 7-2F-12 NMSA 1978. 

I, Acredit claim shall only be considered received by the taxation and revenue department if 
the credit.claim is made on a complete return filed after the close of the taxable year. All direct 
production expenditures and postproduction expenditures incurred during, the taxable year by a 
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film production company shall be submitted as part of the same income tax return and paid pursu- 
ant to this section. A credit claim shall not be divided and submitted with multiple returns or in 
multiple years. 

J. For purposes of datendtiixiay the payment of bredit claims pursuant to this section, the secre- 
tary of taxation and revenue may require that credit claims of affiliated persons be combined into 
one claim if necessary to accurately reflect closely integrated activities of affiliated persons. 

K. The film production tax credit shall not be claimed with respect to direct production expen- 
ditures or postproduction expenditures for which the film production company has delinernie a 
nontaxable transaction certificate pursuant to Section 7-9-86 NMSA 1978. 

L. A production for which the film production tax credit is claimed pursuant to phe an (1) 
of Subsection B of this section shall contain‘an acknowledgment to the state of New Mexico in the 
end screen credits that the production was filmed in New Mexico, and:a state logo provided by the 
division shall be included and embedded in the end screen credits of long-form narrative film pro- 
ductions and television episodes, unless otherwise agreed upon in writing by the seni goat age 
company and the division. 

M. To be eligible for the film production tax credit, a Alin production company shall submit 
to the division information required by the division to demonstrate conformity with the require- 
ments of the Film Production Tax Credit Act, including detailed information on each direct pro- 
duction expenditure and each postproduction expenditure. A film production company shall make 
reasonable efforts, as determined by the division, to contract with a specialized vendor that pro- 
vides goods and services, inventory or services directly related to that vendor's ordinary course of 
business. A film production company shall provide to the division a projection of the film produc- 
tion tax credit claim the film production company plans to submit'in the fiscal year. In addition, 
the film production company shall agree in writing: | 
(1) to pay all obligations the film production company has incurred in New Mexico; 

(2) \to post a notice at completion of principal photography on the website of the division 
that: | 
(a) contains production company information, including the name of the production, 
the address of the production company and ‘contact information that includes a working phone 
number, fax number and email address for both the local production office and the permanent 
production office to notify the public of the need to file creditor claims pees the film production 
company; and 

(b) remains posted on the website until all financial obligations incurred in the state 
by the film production company have been paid; 

(3). that outstanding obligations are not waived should a creditor fail to file; 

(4) to delay filing of a claim for the film production tax credit until the division delivers 
written notification to the taxation and revenue department that the film production company has 
fulfilled all requirements for the credit; and 

(5) to submit a completed application for the film production tax credit and supporting 
documentation to the division within one year of making the final: expenditures in New Mexico 
that were incurred for the registered project and that are included in the credit claim. 

N. The division shall determine the eligibility of the company and shall report this informa- 
tion to the taxation and revenue department in a manner and at times the economic development 
department and the taxation and revenue department shall agree upon. The division shall also 
post on its website all information provided by the film production company that does not reveal 
revenue, income or other information that may jeopardize the confidentiality of income tax ‘re- 
turns, including that the division shall report quarterly the projected amount of credit satis for 
the fiscal year. 

O. To provide guidance to film production companies regarding the amount of credit kaneis 
remaining in the fiscal year, the taxation and revenue department shall post monthly on that de- 
partment's website the aggregate amount of credits claimed and processed for the fiscal year. 

P. To receive a film production tax credit, a film production company shall apply to the taxation 
and revenue department on forms and in the manner the department may prescribe. The applica- 
tion shall include a certification of the amount of direct production expenditures or postproduc- 
tion expenditures made in New Mexico with‘ respect to the film production ‘for which the film 
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production company is seeking the film production tax credit; provided that for the film production 
tax credit, the application shall be submitted within one year of the date of the last direct pro- 
duction expenditure in New Mexico or the last postproduction expenditure in New Mexico. If the 
amount of the requested tax credit exceeds five million dollars ($5,000,000), the application shall 
also include the results of an audit, conducted by a certified public accountant licensed to practice 
in New Mexico, verifying that the expenditures have been made in compliance with the require- 
ments of this section. If the requirements of this section have been complied with, the taxation and 
revenue department shall approve the film production tax credit and issue a document granting 
the tax credit. 

'Q. The film production company may apply all or a portion of the film production tax credit 
granted against personal income tax liability or corporate income tax liability. If the amount of the 
film production tax credit claimed exceeds the film production company's tax liability for the tax- 
able year in which the credit is being claimed; the excess shall be refunded. 

R. That'amount of a film production tax credit for total payments as applied to direct pro- 
duction expenditures for the services of performing artists shall not exceed five million dollars 
($5,000,000).for services rendered by nonresident performing artists and featured resident prin- 
cipal performing artists in a production. This limitation shall not apply to the services of back- 
ground artists and resident performing artists who: are not cast in industry standard featured 
principal performer roles. 

S. As used in this section, "direct production expenditure" means a transaction that is subject 
to taxation in New Mexico: 

(1) including an expenditure fers 

(a) payment of wages, fringe benefits or fees for talent, management or labor to a per- 
son who is a.New Mexico resident; 

(b) payment for wages and per iticsita fora performing artist who is not a New Mexico 
resident and who is directly employed by the film production company; provided that the film pro- 
duction company deducts and remits, or causes to be deducted and remitted, income tax from the 
first’ day of services rendered in New Mexico at the maximum rate pursuant to the Withholding 
Tax Act [Chapter 7, Article 3 NMSA 1978]; 

(c)' payment to a personal services business for the services of a performing artist if: 
1) the personal services business pays gross receipts tax in New Mexico on the portion of those 
payments qualifying for the tax credit; and 2) the film production company deducts and remits, or 
causes to be deducted and remitted, income tax at the maximum rate in New Mexico pursuant to 
Subsection H of Section 7-3A-3 NMSA 1978 on the portion of those payments qualifying for the 
tax credit paid to a personal services business where the performing artist is a full or part owner 
of that business or subcontracts with a personal services business where the performing artist is a 
full or part owner of that business; and 

(d) any of the following provided by a vendor: 1) the story and scenario to be used 
for a film; 2) set construction and operations, wardrobe, accessories and related services; 3) pho- 
tography, sound synchronization, lighting and related services; 4) editing and related services; 5) 
rental of facilities and equipment; 6) leasing of vehicles, not including the chartering of aircraft for 
out-of-state transportation; however, New Mexico-based chartered aircraft for in-state transporta- 
tion directly attributable to the production shall be considered a direct production expenditure; 
provided that only the first one hundred dollars ($100) of the daily expense of leasing a vehicle for 
passenger transportation on roadways in the state may be claimed as a direct production expen- 
diture; 7) food or lodging; provided that only the first one hundred fifty dollars ($150) of lodging 
per individual per day is eligible to be claimed as a direct production expenditure; 8) commercial 
airfare if purchased through a New Mexico-based travel agency or travel company for travel to 
and from New Mexico or within New Mexico that is directly attributable to the production; 9) in- 
surance coverage and bonding if purchased through a New Mexico-based insurance agent, broker 
or bonding agent; 10) services for an external audit upon submission of an application for a film 
production tax ‘credit by an accounting firm that submits the application pursuant to this section; 
and 11) other direct costs of producing a film in accordance with generally accepted entertainment 
industry practice; and i 

(2) does not include an expenditure for: 
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(a) a gift with a value greater than twenty-five dollars ($25.00); 

» (b). artwork or jewelry, except that ia work of art or a piece of sexoidlice may ha a direct 
production expenditure if: 1) it is used in the film production;and 2) the expenditure is less than 
two thousand five hundred dollars ($2,500); ) | 

(c). entertainment, amusement or recreation; 

(d) subcontracted goods or services provided by\a vendor when sihoontmanbdds are ia 
subject to state'taxation, such as equipment and locations: provided by: the military, iasieesbii 2-2 
and religious organizations; or 

(e) a service provided by a person who i is not a New Mexico Sesto and aia 
in an industry crew; position, excluding a performing artist, where it is the standard entertain- 
ment industry practice for the film production company toemploy a person for that industry crew 
position, except when:the person who is nota New Mexico resident is hired or subcontracted by a 
vendor; and when the film production company, as determined by the division and when applicable 
in consultation with industry, provides: 1) reasonable efforts to hire resident crew; and 2) financial 
or promotional contributions toward education or workforce development efforts in-New Mexico, 
including at least one of the following: a payment to a New Mexico public education institution 
that administers at least one industry-recognized film or multimedia program, as: determined by 
the division, in an amount equal to two and one-half percent:of payments made to nonresidents in 
approved positions employed by the vendor; promotion of the New Mexico filnmvindustry by direc- 
tors, actors or executive producers affiliated with the production company's project through social 
media that is managed by the state; radio interviews facilitated by the division; enhanced: screen 
credit Ani TOwlec sameness or related events that are facilitated, conducted or:sponsored by the divi- 
sion. 

T. As used in this section, "film AE AN company" means a person that produces one or more 
films or any part of a film and that:commences principal photography prior to January 1, 2016. 

U.. As used in this section, "vendor" means a person who sells or leases goods or services that 
are related to standard industry craft inventory, who has a physical presence in New Mexico and is 
subject to gross receipts tax pursuant to the Gross Receipts and Compensating Tax Act [Chapter:7, 
Article 9 NMSA 1978] and income tax pursuant to the Income Tax ‘Act or corporate income tax 
pursuant to the Corporate Income and Franchise Tax Act but excludes a personal services busi- 
ness and services provided by nonresidents hired or subcontracted.if the tasks and responsibilities 
are associated with: ) 

(1) the standard industry job posiliatt of: 

(a) a director; 

(b) a writer; 

(c). a producer; 

(d) an associate producer; 

(e) a co-producer; 

(f) an executive producer; 

(g) a production supervisor; 

(h), a director of photography; 

(i) .a motion picture driver whose sole redyonatlillitys is driving; 

(j) a production or personal assistant; 

(k) a designer; 

(1). astill photographer; or . 

(m) acarpenter and utility technician at an entry level; and 
(2). nonstandard-industry job positions and personal:support services. 


History: Laws 2002, ch, 36, § 1; 2003, ch. 127, § 1; in any fiscal year is fifty million dollars ($50,000,000); in 


2005, ch. 104, § 9; 2006, ch. 78, § 1; 2007, ch. 172, § 3; Subsection E, deleted "or an information return filed by a 
2011, ch. 165, § 1; 2011, ch. 177, § 2; 2018, ch. 160, § 5; pass-through entity", and after "authorized for payment 
2015, ch. 148, § 1; 2019; ch. 87,§ 3. ©) by the department", deleted the remainder of the subsec- 

The 2019 amendment, effective June 14, 20 19, re- _ tion, which related to the aggregate amount of claims for a 
moved the provision which provided that the aggregate credit provided by the Film Production Tax Credit Act that 
amount of claims for a credit provided by the Film Produc- may be authorized for payment in any fiscal year; deleted 
tion Tax Credit Act that may be authorized for payment former Subsection F and redesignated former Subsections 

638 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-2F-1 


G through V as Subsection F through U, respectively; in 
Subsection F, added "and Section 10 of this 2019 act"; in 
Subsection G, added "7-2F-12 NMSA 1978", and deleted 
"Subsections E and G of this section" and added "Sec- 
tion 7-2F-12 NMSA 1978"; in Subsection H, deleted "Sub- 
sections E and F of this section in the fiscal year in which 
that amount is paid" and added "Section 7-2F-12 NMSA 
1978"; in Subsection P, deleted "subject to the provisions 
of Subsection E of this section"; and in Subsection S, Para- 
graph S(1), deleted "except as provided in Paragraph (2) of 
this subsection", . 

Temporary provisions, — Laws 2019, ch. 87, § 10 pro- 
vided: 

A. In addition to the aggregate amount of claims that 
may be paid pursuant to Section 7-2F-12 NMSA 1978, a 
claim for a tax credit approved by the taxation and rev- 
enue department pursuant to the Film Production Tax 
Credit Act shall be paid: 

(1) prior to July 1, 2019; provided that the aggregate 
amount of claims for credits that may be authorized for 
payment pursuant to this subsection does not exceed one 
hundred million dollars ($100,000,000); and 

(2) on or after July 1, 2019, but prior to July 1, 
2020; provided that the aggregate amount of claims for 
credits that may be authorized for payment pursuant to 
this subsection does not exceed ninety-five million dollars 
($95,000,000) and that the claim meets the requirements 
of the Film Production Tax Credit Act; provided further 
that, if the fiscal year 2019 general fund revenues esti- 
mated by the consensus revenue estimating group pre- 
sented to the legislative finance committee in August 2019 
exceeds the fiscal year 2019 general fund revenues fore- 
casted by the consensus revenue estimating group in Feb- 
ruary 2019 by at least thirty million dollars ($30,000,000), 
then the ninety-five-million dollar ($95,000,000) thresh- 
old shall be increased to one hundred twenty-five million 
dollars ($125,000,000). 

B. A claim that exceeds the authorized amounts to 
be paid as provided in this section shall be paid in accor- 
dance with the applicable provisions of the Film Produc- 
tion Tax Credit Act, as those provisions were in effect on 
the date the claim was approved. 

The 2015 amendment, effective June 19, 2015, pro- 
vided that the film production tax credit only applies to 
film production companies that commence principal pho- 
tography prior to January 1, 2016, amended the require- 
ments for receiving the film production tax credit, and 
defined direct production expenditure, film production 
company and vendor; in the catchline, added "film pro- 
duction companies that commence principal photography 
prior to January 1, 2016"; in Subsection A, after "film 
production tax credit’, designated the remainder of the 
subsection as Subsection B; in new Subsection B, added 
"Except as otherwise provided in this section", after "in an 
amount equal to", deleted "the percentage specified in Sub- 
section B of this section" and added "twenty-five percent"; 
deleted former Subsection B; in Paragraph (1) of Subsec- 
tion C, added "on a standalone pilot intended for series 


television in New Mexico or", after "provided that the", 


added "New Mexico", after "budget", deleted "per episode" 
and added "for each of those six episodes"; in Paragraph 
(2) of Subsection C, deleted "that" and added "on a pro- 
duction with a total New Mexico budget of the following 
amounts; provided that the expenditures", after "directly 
attributable", deleted "to the wages and fringe benefits" 
and added "and", after "New Mexico resident", deleted "di- 
rectly employed in an industry crew position, excluding a 
performing artist, on a production with a total budget of" 
and added "who is hired as industry crew, or who is hired 
as a producer, writer or director working directly with the 
physical production and has filed a New Mexico income 
tax return as a resident in the two previous taxable years"; 
in Subparagraph C(2)(a), after "photography days", added 
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"in New Mexico", after "production facility", deleted "in 
New Mexico", after the semicolon, added the remainder of 
the subparagraph up to the semicolon; in Subparagraph 
C(2)(b), after "photography days", added "in New Mexico", 
after "production facility", deleted "in New Mexico", after 
the semicolon, added the remainder of the subparagraph; 
in Subsection E, after "aggregate amount of", deleted "the 
film production tax credit", after "claims", added "for a 
credit provided by the Film Production Tax Credit Act", 
and after "front of a queue of", deleted "film production 
tax"; in Subsection H, after the first occurrence of "aggre- 
gate amount of", deleted "the film production tax", after 
the second occurrence of "aggregate amount of", deleted 
"the film production tax"; in Subsection M; after "contain 
an acknowledgment", added "to the state of New Mexico", 
after "the division shall be included", added "and embed- 
ded", and after "narrative film productions", added "and 
television episodes"; in the introductory paragraph of Sub- 
section N, after "to contract with a", added "specialized", 
and after "provides goods", added "and services"; in Para- 
graph (5) of Subsection N, after "New Mexico", added "that 
were incurred for the registered project and"; in Subsec- 
tion O, after "division shall report", deleted "monthly" and 
added "quarterly"; in Subsection S, added "That amount 
of a film production tax credit for total payments", after 
"performing artists", deleted "the film production tax 
credit authorized by this section", after "services rendered 
by", deleted "all" and added "nonresident performing art- 
ists and featured resident principal", after "artists in pro- 
duction", deleted "for which the film production tax credit 
is claimed" and added the remainder of the section; and 
added new Subsections T, U and V. 

The 2013 amendment, effective June 14, 2018, in- 
creased the film production tax credit for certain direct 
production expenditures; allowed a maximum of ten mil- 
lion dollars of unclaimed film production tax credits to 
be carried forward for three fiscal years; provided for ac- 
celerated payments of future scheduled payments of film 
production tax credits; in Subsection B, at the beginning 
of the sentence, after "Except as", added "otherwise", af- 
ter "provided in", deleted "Subsections G and P of"; added 
Subsection C; in Subsection E, in the first sentence, af- 
ter "Franchise Tax Act", added the remainder of the sen- 
tence and in the third sentence, at the beginning of the 
sentence, added "Except as otherwise provided in this sec- 
tion"; added Subsection F; in Subsection G, at the begin- 
ning of the sentence, added "Except as otherwise provided 
in this section"; added Subsection H; in Subsection I, after 
"forward pursuant to Subsection", deleted "E" and added 
"G" and after "payment pursuant to", deleted "Subsection 
D" and added "Subsections E and F"; in Subsection J, af- 
ter "claim is made on a complete", deleted "tax" and after 
"complete return filed", deleted "timely"; in Subsection K, 
after "claims pursuant to", deleted "Subsection E of"; in 
Subsection M, at the beginning of the sentence, deletes "A 
long-form narrative film", after "contain an acknowledg- 
ment", added "in the end screen credits", and after "filmed 
in New Mexico", added the remainder of the sentence; and 
in Subsection N, added the second sentence, 

Applicability, — Laws 2013, ch. 160, § 14 provided 
that Laws 2013, ch. 160, § 5 applies to direct production 
expenditures and ‘postproduction expenditures made on 
or after April 15, 2013. 

The 2011 amendment, effective July 1, 2011, in Sub- 
section A, provided that direct production expenditures 
and postproduction expenditures may not exceed the 
cost of goods and services in an arm's length transaction; 
added Subsections D through H to limit the amount of the 
film production tax credit that may be paid in a year and 
to provide for the filing and payment of credit claims; in 
Subsection K, required film production companies to pro- 
vide information about expenditures and a projection of 
the credit the company plans to claim in the fiscal year; 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-2F-1.1 


in Subsection L, required the film division to post non- 
confidential information provided by film production com- 
panies on the division's website; added Subsection M to 
require the department to post on its website the aggre- 
gate amount of credits claimed and processed for the fiscal 
year; and in Subsection N, imposed a one-year limitation 
on the filing of credit claims and required the filing of an 
audit for claims that exceed five million dollars. 

The 2007 amendment, effective July 1, 2007, added 
Subparagraph (d) of Paragraph (2) of Subsection A; in- 
creased the tax credit percentage to twenty-five percent; 
provided that for expenditures for which a company re- 
ceives a tax credit pursuant to the federal.new markets 
tax credit program, the film production tax credit is 
twenty percent; and added Subsection J. 

The 2006 amendment, effective May 17, 2006, in Sub- 
section A deleted the provision that the tax credit shall 
be "fifteen percent" and provided that the tax credit shall 
equal the percentage specified in. Subsection B; added 
a new Subsection B, which provided that except as pro- 
vided in Subsection C, the percentage shall be 20% and 
for taxable years beginning prior to January 1, 2009, an 
additional 5%; and added a new Subsection C, which: pro- 
vided that the additional 5% shall not be available for 
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productions which receive a tax credit pursuant to fedora) 
law. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A(1) and (2) that the tax credit may be 
based on direct production expenditures for commercial 
audiovisual production and postproduction expenditures 
made in New Mexico that are attributable to production 
on a commercial film or audiovisual product, for services 
performed in New Mexico and subject to taxation by the 
state; provided in Subsection B that the tax credit shall 
not be claimed for direct production expenses or postpro- 
duction expenses for which the film company. has. deliv- 
ered a nontaxable transaction certificate; and provided in 
Subsection D that to be eligible for the tax credit, the film 
company, must agree in writing to the conditions stated in 
Subsection D(1) through (4). 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A, substituted "in an amount equal to" for "for" 
folowing "a tax credit", inserted "that are" following "of 
a film and"; deleted former Subsection D relating to the 
definitions of "direct production expenditure", "film" and 
"film production company"; redesignated Subsections E to 
G as Subsections D to. F; and deleted "by the document" 
following "tax credit granted" in present Subsection F. 


Chapter 7, Article 2F NMSA 1978 may be cited as the "Film Production Tax Credit Act". 


History: Laws 2011, ch. 165, § 2 and Laws 2011, ch. 
177, § 3. 

Duplicate laws.’— Laws 2011, ch. 165, § 2, effec- 
tive June 17; 2011, and Laws 2011, ch. 177, § 3, effective 


7-2F-2. Definitions. 


As used in the Film Production Tax Credit Act: 


July 1, 2011, enacted identical new sections. The slockitie 
was set out as enacted by Laws noes ch. apa § 3, See 12- 
1-8 NMSA: 1978. 


A. “affiliated person" means a person who directly or indirectly owns or controls, is owned or 


controlled by or is under common ownership or control with another person through ownership of 
voting securities or other ownership interests representing a majority of the total voting power. of 
the entity; 

B. "background ‘artist" means a person who is not a performing artist but is a person of at- 
mospheric business whose work includes atmospheric noise, normal actions, gestures and facial 
expressions of that person's assignment; or a person of atmospheric business whose work includes 
special abilities that are not stunts; or a substitute for another actor, whether photographed as a 
double or acting as a stand-i “ins 

C. "below-the-line' crew" means a person in a position that is off-camera and aa provides 
technical services during the physical production of a film. "Below-the-line crew" does not include 
a person who is a writer, director, producer or background artist or performing artist for the film; . 

D.. "commercial audiovisual product” means a film or a video game intended for commercial 
exploitation; 

E,., "direct production expenditure" means a crane that is subject to taxation in New Mex- 
ico and is certified pursuant to Subsection A of 7-2F-12 NMSA 1978: ) 

(1) including an expenditure for: ! 
(a) payment of wages, fringe benefits or fees for talent, management or labor to a per- 
son who is a New Mexico resident; 
(b) payment for standard industry craft Prion when provided by'a below- the tine 
crew that is a New Mexico resident in addition to its below-the-line crew services; 
(c) payment for wages and per diem for a performing artist who is not a New Mexico 
resident and who is directly employed by the film production company; provided that the film 


\ 
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production company deducts and remits, or causes to be deducted ‘and remitted, income tax from 
the first day of services rendered in New Mexico:at the maximum rate pursuant to the Withhold- 
ing Tax Act [Chapter 7, Article 3 NMSA 1978]; 

(d): payment to a personal services business for the services of a pérhaiming artist if: 
1) the ndfioh Gl services business pays gross receipts tax in New Mexico on the portion of those 
payments qualifying for the tax credit; and 2) the film production company deducts:and remits, or 
causes to be deducted and remitted, income tax at the maximum rate in New Mexico pursuant to 
Subsection H of Section 7-3A-3 NMSA 1978 on the portion of those payments qualifying for the 
tax credit paid to.a personal services business where the performing artist is a full or part owner 
of that business or subcontracts with a personal services business where:the ebalitis artist is a 
full or part owner of that business; and 

(e) any of the following provided by a:vendor: 1) the story and scenario to be used for 
a film; 2) set construction and operations, wardrobe, accessories and related services; 3) photogra- 
phy; sound synchronization, lighting and related services; 4) editing and related services; 5) rental 
of facilities and equipment; 6). the first one hundred fifty dollars ($150) of the daily expense of 
leasing: of vehicles, not including the chartering of aircraft for out-of-state transportation; how- 
ever, New Mexico-based chartered aircraft for in-state transportation directly attributable to the 
production shall be considered a direct production expenditure; 7) food; 8) the-first three hundred 
dollars ($300) of lodging per individual, per day; 9) commercial airfare if purchased through a New 
Mexico-based travel agency or travel company for travel to and from New Mexico or within New 
Mexico that is directly. attributable to the production; 10) insurance coverage: and bonding if pur- 
chased through a New Mexico-based insurance agent, broker or bonding agent; 11) subcontracted 
goods and services from businesses; provided that the ordinary course of business of the vendor 
procuring the goods and services from the subcontractor directly relates to standard film industry 
goods‘and services; and 12) other direct costs of producing a film in accordance with genefally ac- 
cepted entertainmént industry practice; and. La: 

(2) does not include an expenditure for: 

(a) .a-gift with a value greater than one;hundred dollars ($100); 

(b) artwork or jewelry, except that a work of art or a piece of jewelry may be a direct 
production expenditure if: 1) it is used in the film production; and 2) the expenditure is less than 
two thousand five hundred dollars ($2,500); 

(c) entertainment, amusement or recreation; 

(d).. subcontracted goods or services provided by a Sontnk when the subcontractors 
providing those goods or services to the vendor are not subject to state taxation, such as equip- 
ment and locations provided by the military, government and organizations that demonstrate to 
the taxation and revenue department that they have been granted exemption from the federal 
income tax by the United States, commissioner of internal revenue as organizations described in 
Section 501(c)(3) of the United States Internal Revenue Code of 1986, as amended or renumbered; 

(e) subcontracted services provided by a vendor when the subcontracted services are 
provided by a person who is below-the-line crew and is not a New Mexico resident; 

(f) hidden or other indirect service fees, costs, commissions or other remuneration re- 
ceived by:third parties and that are not directly paid by the film production company or expressly 
enumerated on a film production company's filing to claim a new film production tax credit; 

(g). wages for a-:person who is not a New Mexico resident and who falsely claims to be 
a New Mexico resident. The wages of such person shall not be,considered an eligible expense for 
two years from the date in which the person is determined by the taxation and revenue depart- 
ment as having made.a false claim, regardless of whether the person becomes a New Mexico resi- 
dent within that time frame; or. 

(h) . which the film production company receives sifinding pursuant to Section i. 19. 
7.1 NMSA 1978; 

F. "division" means the New Mexico film division of re economic development spats yeaah sr 
G.. "federal new markets tax credit program" means the tax credit program codified as Sec- 
tion 45D of the United States: Internal Revenue Code of 1986, as amended; 
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H. "film" means a single medium or multimedia program, including television programs but 
excluding advertising messages other than national or regional prner aang messages intended for 
exhibition, that: 

(1) is fixed on film, a digital medium, videotape, computer disc, laser dise or other sienller 
delivery medium; ) | 

(2) can be viewed or reproduced; 

(8) is not intended to and doesnot violate a provision 1 of Bhepsvet 30, Abptilis 37 NMSA 
1978; and 

(4) is intended for reasonable commercial exploitation for the ealbened medium used; 

I. "film production company" means a person that produces one or more films or commercial 
audiovisual products or any part of a film or commercial audiovisual product; 

J. "fiscal year" means the state fiscal year beginning on July 1; 

K. "New Mexico resident" means an individual who is domiciled in this state during any part 
of the taxable year or an individual who is physically present in this state for one hundred eighty- 
five days or more during the taxable year; but any individual, other than someone who was physi- 
cally present inthe state for one hundred eighty-five days or more during the taxable year and 
who, on or before the last day:of the taxable year, changed the individual's place of abode to a place 
without this state with the bona fide intention of continuing actually to abide permanently with- 
out this state is not a resident for the purposes of the Film Production Tax Credit Act for periods 
after that change of abode; 

L. "performing artist" means an actor, on-camera stuntpebsdd) puppeteer, pilot who is a stunt- 
person or actor, specialty foreground performer or narrator; and who speaks a line of dialogue, is 
identified with the product or reacts to narration as assigned. "Performing artist" does not vain 9 
a background artist; 

M. "personal services business" means a business organization, with or without ohydisal press 
ence, that receives payments pursuant to the Film Production Tax Credit Act for the services of a 
performing artist; 

N. "physical presence" means a physical address:in New wheats from which a vendor conducts 
business, stores inventory or otherwise creates, assembles or offers for sale the product purchased 
or leased by a film production company and the vendor or an employee of the vendor is a resident; 

O. "postproduction expenditure" means an expenditure, certified pursuant to Subsection A of 
Section 7-2F-12 NMSA 1978, for editing, Foley recording, automatic dialogue replacement, sound 
editing, special effects, including computer-generated imagery or other effects, scoring and music 
editing, beginning and end credits, negative cutting, soundtrack production, dubbing, subtitling or 
addition of sound or visual effects; but not wtp an ea ale for advertising, marketing, 
distribution or expense payments; 

P. "principal photography" means the pr baavEiult of a film during which the main visual ele- 
ments are created; 

Q. "qualified production facility" means a building, or complex of buildings, building improve- 
ments and associated back-lot facilities in which films are or are intended to be regularly produced 
and that contain at least one: 

(1) sound stage with contiguous floor space of at least seven alec tipi square feet and ¢ a 
ceiling height of no less than eighteen feet; or 

(2) standing set that includes at least one interior, and at leet ie exteriors, built or re- 
purposed for film production use on a continual basis and is located on at least fifty acres of con- 
tiguous space designated for film production use; and 

R: "vendor" means a person who sells or leases goods or services that are related to standard 
industry craft inventory, who has a physical presence in New Mexico and is subject to gross re- 
ceipts tax pursuant to the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978] or income tax pursuant to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] or corporate 
income tax pursuant to the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 
1978] but excludes a personal services business and services provided by nonresidents hired or 
subcontracted if the tasks and responsibilities are associated with the standard industry job posi- 
tion of director, writer or producer. 
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History: 1978 Comp., § 7-2F-2, enacted by Laws 
2003, ch. 127, § 2; 2005, ch. 104, § 10; 2006, ch. 78, § 2; 


2007, ch. 172, § 4; 2011, ch. 177, § 4;.2013, ch. 160, § 6; 


2015, ch. 148, § 2; 2019, ch. 87, § 4. 

Re] peals. — Laws 2013, ch, 160, § 13 repealed Laws 
2011, An 165, § 3, effective June 14, 2013. 

Cross references. — For the federal Internal Revenue 
Code of 1986, see 26 U.S.C. § 1. 

The 2019 amendment, effective July 1, 2019, defined 
"below-the-line crew", "direct. production expenditure", 
* "film production company" and "vendor", revised the defi- 
nition of certain terms as used in the Film Production Tax 
Credit Act, and removed the definition of "industry crew"; 
added new Subsections C, E, I and R and redesignated the 
succeeding subsections accordingly; deleted former Sub- 
section H, which defined "industry crew"; in Subsection 
N, after "company and the", deleted "business owner" and 
added "vendor", and after "employee of the", deleted "busi- 
ness" and added "vendor"; in Subsection O, added "certi- 
fied pursuant to Subsection A of Section 7-2F-12 NMSA 
1978";-and in Subsection Q, Paragraph Q(1), after "con- 
tiguous", deleted "clear-span", and after "ceiling height of 
no less than", deleted "twenty-one" and added "eighteen. 

Applicability. — Laws 2019, ch. 87, § 11 provided: 

_ A. The provisions of Sections 4 [7-2F-2 NMSA: 1978] 
and 7 through 9 [7-2F-13 through 7-2F-15 NMSA 1978] 
of this act apply to film production companies that com- 
mence principal photography for a film or commercial au- 
diovisual product on or after July 1, 2019. 

B, The provisions of Sections 7-2F-2.1 and .7-2F-6 
through 7-2F-11 NMSA 1978 shall not apply to a film pro- 
duction company that commences principal photography 
for a film or commercial audiovisual product on or. after 
July 1, 2019, 

The 2015 amendment, effective June 19, 2015, 
amended certain definitions as used in the Film Produe- 
tion Tax Credit Act; added a new Subsection B, and re- 
designated former Subsection B as Subsection C; deleted 
former Subsection C, which defined "direct production 
expenditure"; deleted former Subsection G, which de- 
fined "film production company", and redesignated former 
Subsection H as Subsection G; added a new Subsection 
H; added a new Subsection J and redesignated former 
Subsections J, K and L as Subsections K, L and M, re- 
spectively; in Subsection K, after "business organization", 
added "with or without physical presence", after "receives 
payment", added "pursuant to the Film Production Tax 
Credit Act"; in Subsection L, after "film production com- 
pany", added "and the business owner or an employee of 
the business is a resident’; added a new Subsection N 
and redesignated former Subsection M as Subsection O; 
in Subsection O, after "buildings", deleted "and their" and 
added "building", after "contain at least one", added a co- 
lon and designated the remainder of the former section up 
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to "twenty-one feet" as Paragraph (1) of Subsection O and 
added "; or"; added new Paragraph (2) of Subsection O and 
deleted "and"; and deleted former Subsection N, which de- 
fined "vendor". 

The 2013 amendment, effective June 14, 2013, defined 
terms to provide for additional eligibility requirements 
and to change the scope of direct production expenditures 
for which film production tax credits may be claimed; 
added Subparagraph (b) of Paragraph (1) of Subsection C; 
in Subparagraph (c) of Paragraph (1) of Subsection C, af- 
ter "qualifying for the tax credit; and 2)", deleted "deducts 
and remits withheld income tax pursuant to Subsection I 
of Section 7-3A-3 NMSA 1978" and added the remainder 
of the sentence; added Subparagraphs (d) and (e) of Para- 
graph (2) of Subsection C; in Subsection K, after "New 
Mexico", deleted "but does not include a post office box or 
other mail drop enterprise unless the physical presence is 
for a business and the business is providing mail services 
to a film production company"; added Subsection M; and 
in Subsection N, in the introductory sentence, after "Fran- 
chise Tax Act", added the remainder of the sentence and 
added Paragraphs (1) and (2), 

Applicability. — Laws 2013, ch. 160, § 14 provided 
that: 

1, Subsections A, B and D through N, and Paragraph 
(1) and Subparagraphs (a) through (d) of Paragraph (2) 
of Subsection C of Laws 2013, ch. 160, § 6 apply to direct 
production expenditures and postproduction expenditures 
made on or after April 15, 2013; and 

2, Subparagraph (e) of Paragraph (2) of Subsection C 
of Laws 2013, ch. 160, § 6 applies to productions starting 
principal photography on or after January 1, 2014. 

_ The 2011 amendment, effective July 1, 2011, added 
definitions of "affiliated person", "division", "fiscal year", 
"New Mexico resident", "personal services business", 
"physical presence", and "vendor"; provided that pay- 
ments to performing artists qualify as direct production 
expenditures only if income tax withholding is deducted 
from the payments; provided that only the first one hun- 
dred dollars of daily expenses for leasing a passenger ve- 


‘hicle and the first one hundred fifty dollars for lodging per 


person per day qualify as direct production expenditures; 
and excluded expenditures for certain gifts and entertain- 
ment as direct production expenditures. 

The 2007 amendment, effective July 1, 2007, changed 
the payments that qualify as direct production expendi- 
tures, 

The 2006 amendment, effective May 17, 2006, added 
a new Subsection C to define "federal new markets tax 
credit program", 

The 2005 amendment, effective July 1, 2005, added 
the definition in Subsection A of ' ‘commercial audiovisual 
product" and the definition in Subsection .E of "postpro- 
duction expenditure". 


As used in Sections 7-2F-6 through 7-2F-12 NMSA 1978: 


A. "direct production expenditure": 


(1) except as provided in Paragraph (2) of this subsection, means a transaction that is sub- 


ject to taxation in New Mexico, including: 


(a) payment of wages, fringe benefits or fees for talent, management or labor to a per- 


son who is a New Mexico resident; 


(b) payment for standard industry craft inventory when provided by a resident indus- 


try crew in addition to its industry crew services; 


(c) payment for wages and per diem for a performing artist who is not a New Mexico 
resident and who is directly employed by a film production company; provided that the film pro- 
duction company deducts and remits, or causes to be deducted and remitted, income tax from the 
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first day of services rendered in New Mexico at the maximum rate pursuant to ane Withholding 
Tax Act [Chapter 7, Article 3 NMSA 1978]; 

(d) payment to a personal services business on the wages and per diem paid to a 
performing artist of the personal services business if: 1) the personal services business pays ‘gross 
receipts tax in New Mexico on the portion of those payments qualifying for the tax credit; and 
2) the film production company deducts and remits, or causes to be deducted and remitted, income 
tax at the maximum rate in New Mexico pursuant to Subsection H of Section 7-3A-3 NMSA 1978 
on the portion of those payments qualifying for the tax credit paid to a personal services business 
where the performing artist is a full or part owner of that business or subcontracts with a personal 
services business where the performing artist is a full or part owner of that business; and » 

. (e) any of the following provided by a vendor: 1) the story and scenario to be used for 
a film; 2) set construction and operations, wardrobe, accessories and related services; 3) photogra- 
phy, sound synchronization, lighting and related services; 4) editing and related services; 5) rental 
of facilities and equipment; 6) leasing of vehicles, not including the chartering of aircraft for out- 
of-state transportation; however, New Mexico-based chartered aircraft for in-state transportation 
directly attributable to the production shall be considered a direct production expenditure; pro- 
vided that only the first one hundred dollars ($100) of the daily expense of leasing a vehicle for 
passenger transportation on roadways in the state may be claimed asa direct production expen- 
diture; 7) food or lodging; provided that only the first one hundred fifty dollars ($150) of lodging 
per individual per day is eligible to be claimed as a direct production expenditure; 8) commercial 
airfare if purchased through a New Mexico-based travel agency or travel company for travel to 
and from New Mexico or within New Mexico that is directly attributable to the production; 9) in- 
surance coverage and bonding if purchased through a New Mexico-based insurance agent, broker 
or bonding agent; 10) services for an external audit upon submission of an application for a film 
production tax credit by an accounting firm that submits the application pursuant to Subsection 
I of Section 7-2F-6 NMSA 1978; and 11) other direct costs of producing a film in accordance with 
generally accepted entertainment industry practice; and | 

(2) » does not include an expenditure for: 

(a) a gift with a value greater than twenty-five dollars ($25.00); 

(b) artwork or jewelry, except that a work of art or a piece of jewelry may be.a direct 
production expenditure if: 1) it is used in the film production; and 2) the expenditure is less than 
two thousand five hundred dollars ($2,500); 

(c) entertainment, amusement or recreation; or 

(d) subcontracted goods or services provided by a vendor when subcontractors are itt 
subject to state taxation, such as equipment and locations provided by the military, Rover nai 
and religious organizations; 

B. "film production company" means a person that produces one or more films or any cap a a 
film and that commences principal photography on or after January 1, 2016; and 

C. "vendor" means a person who sells or leases goods or services that are related to standard 
industry craft inventory, who has a physical presence in New Mexico and is subject:to gross re- 
ceipts tax pursuant to the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978] and income tax pursuant to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] or corpo- 
rate income tax pursuant to the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A 
NMSA 1978] but excludes a personal services business. 


History: Laws 2015, ch. 148, § 4; 2016, ch. 77, § 2. 11 of this 2015 act" and added "7-2F-6 through 7-2F-12 


The 2016 amendment, effective May 18, 2016, clari-, NMSA 1978"; in Subparagraph A(1)(e), after "Subsection I 
fied citations to the NMSA 1978 within the section; in the of Section", deleted "5 of this 2015 act" and added "7-2F-6 


introductory sentence, after "Sections", deleted "5 through NMSA 1978". 


7-2F-3. Purposes; goals. 


The purposes and goals of the Film Production Tax Credit Act are to: 
A. establish the film industry as a permanent component of the economic base of New Mexico; 
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B. develop a pool of trained professionals and businesses in New Mexico to supply and support 
the film industry in the state; 

C. increase employment of New Mexico residents; 

D. improve the economic success of existing businesses in New Mexico; and 

E. develop the infrastructure in the state necessary for a thriving film industry. 


History: Laws 2011, ch. 165, § 4; 2016, ch. 77, §:3. The 2016 amendment, effective May 18, 2016, in the 
introductory sentence, after "Tax Credit", added "Act". 


7-2F-4. Reporting; accountability. 


A. The economic development department shall: 

(1) collect data to be used in an econometric tool that objectively assesses the effectiveness 
of the credits provided by the Film Production Tax Credit Act; 

(2) track the direct expenditures for the credits; 

(3) with the support and assistance of the legislative finance committee staff and the taxa- 
tion and revenue department, review and assess the analysis developed in Paragraph (1) of this 
subsection and. create a report for presentation to the revenue stabilization and tax policy commit- 
tee and the legislative finance committee that provides an objective assessment of the effective- 
ness of the credits; and © 

(4) report annually to the revenue stabilization and tax policy committee and the legis- 
lative finance committee on aggregate approved tax credits made pursuant to the Film Produc- 
tion Tax Credit Act and the past performance of and current outlook for the Film Production Tax 
Credit Act, including: 

_ (a) the aggregate amount of credits paid subject to the aggregate amount allowed 
pursuant to Subsection B of Section 7-2F-12 NMSA 1978 in the prior fiscal year and the current 
amount of claims in the queue pursuant to Subsection C of Section 7-2F-12 NMSA 1978; 

(b) the aggregate amount of approved credits paid in the prior fiscal year for expendi- 
tures by certain film production companies that are not subject to the aggregate amount of claims 
allowed pursuant to Section 7-2F-12 NMSA 1978; 

(c) the number of applicants receiving the additional credit for television pilots and 
series pursuant to Section 7-2F-7 NMSA 1978; 

(d) the number of applicants receiving the additional amount for expenditures made 
in certain areas of the state pursuant to Section 8 [7-2F-14 NMSA 1978] of this 2019 act; 

(e) the aggregate amount of direct production expenditures and post production ex- 
penditures in New Mexico during the prior fiscal year, shown by county; 

(f) the total number and wages of New Mexico residents employed by film production 
companies in the prior fiscal year; and 

(g) any other relevant information, as determined by the division, 

B. The division shall develop a form on which the taxpayer claiming a credit pursuant to the 
Film Production Tax Credit Act shall submit a report to accompany the taxpayer's application for 
that credit. 

C. With respect to the production on which the application for a credit is based, the film pro- 
duction company shall report to the division at a minimum the following information: 

(1) the total aggregate wages of the members of the New Mexico resident crew; 

(2) the number of New Mexico residents employed; 

(3) the total amount of gross receipts taxes paid; 

(4) the total number of hours worked by New Mexico residents; 

(5) the total expenditures made in New Mexico that.do not qualify for the credit; 

(6) the aggregate wages paid to the members of the nonresident crew while working in 
New Mexico; 

(7) the aggregate amount of direct production expenditures and postproduction expendi- 
tures in New Mexico in the prior fiscal year, shown by county; and 

(8) other information deemed necessary by the division and economic development depart- 
ment to determine the effectiveness of the credit. 
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D, For purposes of assessing the effectiveness of a credit, the inability of the economic devel- 
opment department to aggregate data due to sample size shall not relieve the department of the 
requirement to report all relevant data to the legislature. The division shall provide notice to a 
film production company applying for a-credit that information provided to the division se be 
revealed by the department in reports to the legislature. 


History: Laws 2011, ch. 165, § 5; 2015, ch. 148,:§ 3; The 2015 amendment, effective June 19, 2015, made 
2016, ch. 77, § 4; 2019, ch. 87, § 5. technical amendments to the reporting requirements 

The 2019 amendment, effective July 1, 2019, required in the Film Production Tax Credit Act; in Subsection A, 
the economic development department to include in its Paragraph (1), after "effectiveness of the", deleted "film 
annual report to the revenue stabilization and tax policy production tax credit" and added "credits provided: by the 
committee and the legislative finance committee certain film Production Tax Credit Act", in Paragraph (2), after 
additional information regarding tax credits made pursu- “expenditures for the", deleted "film production tax credit" 
ant to the Film Production Tax Credit Act, and required and added "credits", in Paragraph (3), after "effectiveness 
film. production companies applying for a tax credit to re- of the'', deleted "film production tax credit" and added 
port to the New Mexico film division information regard- "credits"; in Subsection B, after "taxpayer claiming a", de- 
ing production and postproduction expenditures made leted "film production tax"; in the introductory sentence of 
in New Mexico; in Subsection A, Paragraph A(4), added Subsection C, after "application for a", deleted "film pro- 
"and the past performance of and current outlook for the... duction tax"; in Subsection C, Paragraph (5), after "qualify 
Film Production Tax Credit Act, including", and added for the", deleted "film production ,tax", in Paragraph (7), 
Subparagraphs A(4)(a) through A(4)(g); and in Subsection after "effectiveness of the", deleted "film production tax"; 
C, added’a new Paragraph C(7) and redesignated former and in Subsection D, after "assessing the effectiveness of", 
Subparagraph C(7) as Subparagraph C(8). deleted "the film production tax" and added:"a", and after 

The 2016 amendment, effective May 18, 2016, in Sub- "company applying for", deleted "the film meen pth tax". 


section C, after "With respect to the", deleted "film" and 
added "production", 


7-2F-5, Assignment. 


A. A film production company that is eligible to receive a credit pursuant to the Film Produc- 
tion Tax Credit Act may assign the payment of an authorized film production tax credit or a film 
and television tax credit to a third-party financial institution, or to an authorized third party, one 
time in a full or partial amount. If the parties to the assignment have complied with the proce- 
dures established by the taxation and revenue department for the assignment of a film production 
tax credit payment, the department shall remit to the institution that amount of tax credit ap- 
proved by the department that would otherwise be remitted to the company. 

B. For the purposes of this section: 

(1) “authorized third party" means an entity that: 
(a) holds the rights to a film for which a film production tax credit may be claimed; and 
‘(b) initiates that film's production; and 
(2) "financial institution" means: 
(a) afund purposely created to produce a film; or 
(b) abank, savings institution or credit union that is organized or chartered pursuant 
to the laws of New Mexico or the United States and that files a New Mexico income tax return. 


History: Laws 2015, ch. 62, § 1; 2016, ch. 77, § 5. the Film Production Tax Credit Act", and after "an autho- 
The 2016 amendment, effective May 18, 2016, allowed rized film production tax credit", added "or a film and tele- 
a film production company to'assign payment of.a film vision tax credit", 
and television tax credit to a third-party financial institu- Applicability. — Laws 2015, ch. 62, § 2 provided that 
tion; in Subsection A, after "eligible to receive a", deleted Laws 2015, ch. 62, § 1 apply to taxable years beginning on 
"film production tax", after "credit", added "pursuant to or after January 1, 20165. 


7-2F-6. Film and television tax credit; film production companies — 
that commence principal photography on or after 
January 1, 2016. 


A, The tax credit created by this section may be referred to as the "film and television tax 
credit”. 


cot 


646 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-2F-6 FILM PRODUCTION TAX CREDIT 7-2F-6 


B.. An eligible film production company may apply for, and the taxation and revenue depart- 
ment may allow, subject.to the limitation in Section 7-2F-12 NMSA 1978, a tax credit in an amount 
equal to twenty-five percent of: 

(1) direct production expenditures made in New Mexico that: 

(a) are directly attributable to ei siping ae in New Mexico of a film or commercial 
audiovisual product; 

(b) are subject to taxation by basen state of New Mexico; 

(c) exclude direct production expenditures for which another taxpayer claims the film 
and television tax credit; and 

(d) donot exceed the usual and customary cost of the goods or services BbAeiitaae when 
purchased by unrelated parties, The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the buyer and seller are atiliated persons 
or the sale or purchase is not an arm's length transaction; and 

(2) -postproduction expenditures made in New Mexico that: 

(a) are directly attributable to the production of a commercial film or audiovisual 
product; | rsa 
(b) are for postproduction services performed in New Mexico; 

(c) are subject to taxation by the state of New Mexico; 
(d) exclude postproduction expenditures for which another taxpayer claims the film 
and velewaiati tax credit; and 

(e) donot exceed the usual and customary cost of the goods or services Sopp when 
purchased by unrelated parties. The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the buyer and seller are affiliated persons 
or the sale or purchase is not an arm's length transaction. 

C. With respect to expenditures attributable to a production for which the film production com- 
pany receives a tax credit pursuant to the federal new markets tax credit program, the percentage 
to be'applied in calculating the film and television tax credit is twenty percent. 

D. The film and television tax credit shall not be claimed with respect to direct production ex- 
penditures or postproduction expenditures for which the film production company has delivered a © 
nontaxable transaction certificate pursuant to Section 7-9-86 NMSA 1978. 

EK. A production for which the film and televison tax.credit is claimed pursuant to Paragraph 
(1) of Subsection B of this section shall contain an acknowledgment to the state of New Mexico in 
the end screen credits that the production was filmed in New Mexico; and a state logo provided by 
the division shall be included and embedded in the end screen credits of long-form narrative film 
productions and television episodes, unless otherwise agreed upon in writing by the film eee 
tion company and the division. 

F. To be eligible for the film and (Aavision tax credit, a film production company shall suBinit 
to the division information required by the division to demonstrate conformity with the require- 
ments of the Film Production Tax Credit Act, including detailed information on each direct produc- 
tion expenditure and each postproduction expenditure. A film production company shall provide 
to the division a projection of the film and television tax credit claim the film production company 
plans to submit in the fiscal year, In addition, the film production company shall agree in writing: 

(1) to pay all obligations the film production company has incurred in New Mexico; 
(2) to post a notice at completion of principal photography on the website of the division 
that: 

(a) contains production company information, including the name of the production, 
the address of the production company and contact information that includes a working phone 
number, fax number and email address for both the local production office and the permanent 
production office to notify the public of the need to file creditor claims against the film production 
company; and 

(b) remains posted on the website until all financial obligations incurred in the state 
by the film production company have been paid; 

(3) that outstanding obligations a are e not waived should a creditor fail to file; 


647 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 


7-2F-7 TAXATION 7-2F-7 


(4) to delay filing of a claim for the film and television tax credit until the division delivers 
written notification to the taxation and revenue department that the film production company has 
fulfilled all requirements for the credit; and 

(5) to submit a completed application for the film and television tax credit and supporting 
documentation to the division within one year of the close of the film production company's taxable 
year in which the expenditures in New Mexico were incurred for the registered project: and that 
are included in the credit claim. 

G. The division shall determine the eligibility of the company and shall report this information 
to the taxation and revenue department in a manner and at times the economic development de- 
partment and the taxation and revenue department shall agree upon. The division shall also post on 
its website all information provided by the film production company that does not reveal revenue, 
income or other information that may jeopardize the confidentiality of income tax returns, including 
that the division shall report quarterly the projected amount of credit claims for the fiscal year. 

H. To provide guidance to film production companies regarding the amount of credit capac- 
ity remaining in the fiscal year, the taxation and revenue department shall post monthly on that 
department's website the aggregate amount of credits claimed and processed for the fiscal year. 

I. To receive a film and television tax credit, a film production company shall apply to the 
taxation and revenue department on forms and in the manner the department may prescribe. 
The application shall include a certification of the amount of direct production expenditures or 
postproduction expenditures made in New Mexico with respect to the film production for which 
the film production company is seeking the film and television tax credit; provided that for the 
film and television tax credit, the application shall be submitted within one year of the date of the 
last direct production expenditure in New Mexico or the last postproduction expenditure in New 
Mexico incurred within the film production company's taxable year. If the amount of the requested 
tax credit exceeds five million dollars ($5,000,000), the application shall also include the results of 
an audit, conducted by a certified public accountant licensed to practice in New: Mexico, verifying 
that the expenditures have been made in compliance with the requirements of this section. If the 
requirements of this section have been complied with, subject to the provisions of Section 7-2F-12 
NMSA 1978, the taxation and revenue department shall approve the film ae television tax credit 
and issue a document granting the tax credit. | 

J. The film production company may apply all or a portion of the film 7 pelovision tax credit 
granted against personal income tax liability or corporate income tax liability. If the amount of the 
film and television tax credit claimed exceeds the film production company's tax liability for the 
taxable year in which the credit is being claimed, the excess shall be refunded. 


History: Laws 2015, ch. 148, § 5; 2016, ch. 77, § 6. in Subsection B, deleted "11 of this 2015 act" and added 


The 2016 amendment, effective May 18, 2016, clari- "7-2F-12 NMSA 1978"; and in Subsection I, deleted "11 of 
fied citations to the NMSA 1978 within the section; this 2015 act" and added "7-2F-12 NMSA 1978". 


throughout the section, changed "web site" to "website"; 


7-2F-7, Additional credit; television pilots and series. 


A. In addition to the credit provided by Section 7-2F-6 NMSA 1978, an additional five percent 
shall be applied in calculating the amount of the film and television tax credit to direct production 
expenditures, except as provided in Subsections C and D of this section, on: 

(1) astandalone pilot intended for series television in New Mexico; and 

(2) series television productions intended for commercial distribution with an order for at 
least six episodes in a single season; provided that the New Mexico budget for each of those six 
episodes is fifty thousand dollars ($50,000) or more. 

B. A film production company applying for an additional credit pursuant to this SPs shall 
not be eligible for the additional credit pursuant to Section 7-2F-8 NMSA 1978. 

C. Direct production expenditures that are payments to a nonresident performing artist in a 
standalone pilot shall not be eligible for the additional credit pursuant to this section. 

D. Payments to a nonresident performing artist for a television series may be eligible for the 
additional credit pursuant to this section; provided that: 
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(1) atelevision series completes at least one season of the scheduled episodes for that se- 
ries in New Mexico; 

(2) the film production company certifies the intention to produce a subsequent season to 
the series described in Paragraph (1) of this subsection in New Mexico; and 

(3) the film production company, or its parent company, produces or begins production of 
an additional eligible television series in New Mexico during the same film production company's 
taxable year as the television series. Payments to a nonresident performing artist for the addi- 
tional television series may also be eligible for the additional credit pursuant to this section. 


History: Laws 2015, ch. 143, § 6; 2016, ch. 77, § 7. this 2015 act" and added "7-2F-6 NMSA 1978"; and in 
The 2016 amendment, effective May 18, 2016, clari- Subsection B, deleted "7 of this 2015 act" and added "7- 
fied citations to the NMSA 1978 within the section; in 2F-8 NMSA 1978". 
Subsection A, in the introductory sentence, deleted "5 of 


7-2F-8. Additional credit; qualified production facilities. 


A. In addition to the credit provided by Section 7-2F-6 NMSA 1978, an additional five percent 
shall be applied in calculating the amount of the film and television tax credit to direct produc- 
tion expenditures that are directly attributable and paid to a New Mexico resident who is hired as 
industry crew, or who is hired as a producer, writer or director working directly with the physical 
production and has filed a New Mexico income tax return as a resident in the two previous taxable 
years. The direct production expenditures shall be on a production with a total new budget of: 

(1) not more than thirty million dollars ($30,000,000) that shoots at least ten principal 
photography days in New Mexico at a qualified production facility; provided that a film production 
company shall: 

(a) shoot at least seven of those days at a sound stage that is a qualified production 
facility and the remaining number of required days, if any, at a standing set that is a qualified 
production facility; and 

(b) for each of the ten days, include industry crew working on the premises of those 
facilities for a minimum of eight hours within a twenty-four-hour period; or 

(2) thirty million dollars ($30,000,000) or more that shoots at least fifteen principal pho- 
tography days in New Mexico at a qualified production facility; provided that a film production 
company shall: — 

(a) shoot at least ten of those days at a sound stage that is a qualified production 
facility and the remaining number of required days, if any, at a standing set that is a qualified 
production facility; and 

(b) for each day of the fifteen days, include industry crew working on the premises of 
the facility for a minimum of eight hours within a twenty-four-hour period. 

B. A film production company that receives an additional credit pursuant to Section 7-2F-7 
NMSA 1978 shall not be eligible for the additional credit pursuant to this section. | 


History: Laws 2015, ch. 143, § 7; 2016, ch. 77, § 8. of this 2015 act" and added "7-2F-6 NMSA 1978"; and in 
The 2016 amendment, effective May 18, 2016, clari- Subsection B, deleted "6 of this 2015 act" and added "7- 
fied citations to the NMSA 1978 within the section; in 2F-7 NMSA 1978". 
Subsection A,in the introductory paragraph, deleted "5 


7-2F-9, Additional credit; nonresident industry crew. 


A film production company may apply for, and the taxation and revenue department may allow, 
subject to the limitation in this section, a tax credit in an amount equal to fifteen percent of the 
payment of wages, fringe benefits and per diem for nonresident industry crew; provided that: 

A. the service for which payment is made is rendered in New Mexico; 

B. payments for nonresident industry crew exclude payments for production designer, direc- 
tor of photography, line producer, costume designer, still unit photographer and driver whose sole 
responsibility is driving; 
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C.. the number of nonresident industry crew shall be employed by the film production company ~ 
in New Mexico, and shall be, as calculated by the division upon receipt of the first application for a 
film production tax credit and review of the project's New Mexico budget: 

(1) four positions for up to two million dollars ($2,000,000) of the final New Mekies budget; 

(2) one additional position for each additional one million dollars ($1,000,000) of the proj- 
ect's final New Mexico budget of at least two million dollars ($2,000,000) ep to ten million dollars 
($10,000,000); 

(3) one additional position for each additional five million dollars ($5,000 000) of the proj- 
ect's final New Mexico budget of at least ten million dollars aes hie ,000) up to fifty million dollars 
($50,000,000); 

(4) one additional position for every additional He, million dollars ($10,000,000) of the 
project's final New Mexico budget of at least fifty million dollars ($50,000,000) and thereafter; 

(5) eight additional positions, above the number of positions described in this subsection, 
for a television pilot episode that has not been ordered to series at the time of New Mexico produc- 
tion; provided that the film production company certifies to the division that the series is intended 
to be produced in New Mexico if the pilot is ordered to series; and 

(6) no more than thirty positions; provided that, at the discretion of the division, up to and 
including ten additional positions may be permitted if five other films are being produced in New 
Mexico at the time of the film production company's production; and | 

D. the film production company makes financial or promotional contributions toward educa- 
tional or work force development efforts in New Mexico as determined by the division, including: 

(1) a payment to a New Mexico educational institution that administers at least one 
industry-recognized film or multimedia program, as determined by the division, equal to at least 
two and one-half percent of the direct production expenditures for the payment of wages, fringe 
benefits and per diem for nonresident industry crew made by the film production company to non- 
resident industry crew; or 

(2) promotion of the New Mexico film fetbiciiet by directors, actors or producers affiliated 
with the film production company's project through: 

(a) social media that is managed by the state; 

(b) radio interviews facilitated by the division; 
(c) enhanced screen credit acknowledgments; or 
(d) related events that are facilitated, conducted or Phoneored by the division. 


History: Laws 2015, ch. 143, § 8. . ‘IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2F-10, Payments for performing artists; credit limitation. 


That amount ofa film and television tax credit for the total payments of direct production ex- 
penditures for the services of performing artists shall not exceed five million dollars ($5,000,000) 
for services rendered by nonresident performing artists and featured resident principal perform- 
ing artists in a production. This limitation shall not apply to the services of background artists and 
resident performing artists who are not cast in industry rs pple featured principal performer 
roles. 


History: Laws 2015, ch. 143, § 9. r IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates, — Laws 2015, ch. 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M; Const., art. i 


7-2F-11. Requirements to contract with certain vendors. 


_ A. A film production company shall make reasonable efforts, as determined by the division, to 
contract with a specialized vendor whose ordinary course of business directly relates to a standard 
industry craft inventory and that: 
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(1) provides services; 

(2) provides inventory, for sale or lease, that is maintained in New Mexico and represented 
by the specialized vendor; or 

(3) subcontracts similar standard industry craft inventory from other businesses with or 
without physical presence. 

B.. Ifa film production company does not contract with a specialized vendor, but contracts with 

a vendor that provides services, does not sell or lease standard industry craft inventory and out- 
sources inventory from out-of-state businesses for a film production company, the film production 
company shall provide documentation of reasonable efforts made to find a specialized vendor. 


History: Laws 2015, ch. 143, § 10. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch, 143 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-2F-12. Credit claims; certification of direct production and 
postproduction expenditures; aggregate amount of claims 
allowed; exception. 


A. The division shall certify a film production company's budget for direct production expen- 
ditures and postproduction expenditures during a preproduction meeting with the division; pro- 
vided that the division is prohibited from certifying a film production company's budget if the total 
expected claims in excess of the aggregate amount of claims that may be authorized for payment 
pursuant to Subsection B of this section would exceed one hundred million dollars ($100,000,000) 
in any fiscal year; and provided further that the limitation in this subsection shall not apply to 
certification of a budget for a New Mexico film partner. 

B. Except as provided in Section 10 of this 2019 act, the aggregate amount of claims for a credit 
provided by the Film Production Tax Credit Act that may be authorized for payment in any fiscal 
year is one hundred ten million dollars ($110,000,000) with respect to the direct production expen- 
ditures or postproduction expenditures made on film or commercial audiovisual products; provided 
that direct production expenditures and postproduction expenditures made by a New Mexico film 
partner shall not be subject to the aggregate amount of claims provided by this subsection. 

C. Ifa film production company submits a claim for a credit pursuant to the Film Production 
Tax Credit Act and the aggregate amount of claims pursuant to Subsection B of this section has 
been met for the fiscal year, the claim shall be placed at the front of a queue for payment in a sub- 
sequent fiscal year. Claims shall be placed in order of the date on which the completed return in 
which the credit is claimed is filed. Claims authorized for payment shall be paid pursuant to the 
Tax Administration Act [Chapter 7, Article 1 NMSA 1978]. 

D. If, in fiscal years 2020 through 2022, the aggregate amount of claims authorized for payment 
is less than one hundred ten million dollars ($110,000,000), excluding claims by a New Mexico film 
partner, then the difference in that fiscal year or twenty million dollars ($20,000,000), whichever is 
less, shall be added to the aggregate amount of claims that may be authorized for payment pursu- 
ant to Subsection B of this section in the immediately following fiscal year. 

E. To provide guidance to film production companies regarding the amount of credit capac- 
ity remaining in the fiscal year, the taxation and revenue department shall post monthly on that 
department's website the aggregate amount of credits claimed and paid for the fiscal year. In ad- 
dition, the division shall post monthly on the division's website the aggregate amount of claims 
certified pursuant to Subsection A of this section for the fiscal year or any subsequent fiscal year. 

F. As used in this section, "New Mexico film partner" means a film production company that 
has made a commitment to produce films or commercial audiovisual products in New Mexico and 
has purchased or executed a ten-year contract to lease a qualified production facility. 


‘History: Laws 2015, ch. 148, § 11; repealed and re- Compiler's notes. — The reference in Subsection B to 
enacted by Laws 2019, ch. 87, § 6. "Section 10 of this 2019 act", refers to Laws 2019, ch. 87, 
Repeals and reenactments. — Laws 2019, ch. 87, § 6 - § 10, as set out below. 
repealed 7-2F-12 NMSA 1978 and enacted a new section Temporary provisions. — Laws 2019, ch, 87, § 10 pro- 
effective July 1, 2019. vided: 
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A. In addition to the aggregate amount of claims that 
may be paid pursuant to Section 7-2F-12 NMSA 1978, a 
claim for a tax credit approved by the taxation and rev- 
enue department pursuant to the Film Production Tax 
Credit Act shall be paid: 

(1) prior to July 1, 2019; provided that the aggregate 
amount of claims for credits that may be authorized for 
payment pursuant to this subsection does not exceed one 
hundred million dollars ($100,000,000); and 


(2) on or after July 1, 2019, but prior to nee ‘s : 


2020; provided that the aggregate amount of claims for 
credits that may be authorized for payment pursuant to 
this subsection does not exceed ninety-five million dollars 
($95,000,000) and that the claim meets the requirements 


TAXATION |: 


7-2F-13 


that, if the fiscal year 2019 general fund revenues esti- 
mated by the consensus revenue estimating group pre- 
sented to the legislative finance committee in August 2019 
exceeds the fiscal year 2019 general fund revenues fore- 
casted by the consensus revenue estimating group in Feb- 
ruary 2019 by at least thirty million dollars ($30,000,000), 
then the ninety-five-million dollar ($95,000,000) thresh- 
old shall be increased to one hundred twenty-five million 
dollars ($125,000,000). 

B. A claim that exceeds the dork, es amounts to 
be paid as provided in this section shall be paid in accor- 
dance with the applicable: provisions of the Film Produc- 
tion Tax Credit Act, as those provisions were in effect on 


the date the claim was approved. 
of the Film Production Tax Credit Act; provided further 


7-2F-13. New film production tax credit. 


A. The tax credit created by this section may be referred to as the " new film ae ee tax 
credit". 

B. A film production company that meets the requirements of the Film Production Tax Credit 
Act may apply for, and the taxation and revenue department may allow, a tax credit in an amount 
equal to twenty-five percent of: 

(1). direct production expenditures made in New Mexico that: _ 

(a) are directly attributable to the production in New Mexico of a film or commercial 
audiovisual product; 

(b) are subject to taxation by the state of New Mexico; | 

(c) exclude direct production expenditures for which another taxpayer claims the new 
film production tax credit; and 

(d) donot exceed the usual and customary cost of the goods or services acquired when 
purchased by unrelated parties. The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the buyer and seller are affiliated persons 
or the sale or purchase is not an arm's length transaction; and 

(2). postproduction expenditures made in New Mexico that: 

(a) are directly attributable to.the production of a commercial film or audiovisual 
product; 
(b) are for services performed in New Mexico; 
(c) , are subject to taxation by the state of New Mexico; 
(d) exclude postproduction expenditures for which another taxpayer claims the new 
film production tax credit; and 

(e) donot exceed the usual and customary cost of the goods or services acquired when 
purchased by unrelated parties. The secretary of taxation and revenue may determine the value of 
the goods or services for purposes of this section when the buyer and seller are affiliated persons 
or the sale or purchase is not an arm's length transaction. 

C. With respect to expenditures attributable to a production for which the film production com- 
pany receives a tax credit pursuant to the federal new markets tax credit program, the percentage 
to be applied in calculating the amount of credit allowed pursuant to the Film Production Tax 
Credit Act is twenty percent. 

D. Acclaim for new film production tax credits shall be filed as part of a return filed pursuant 
to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] or the Corporate Income and Franchise 
Tax Act [Chapter 7, Article 2A NMSA 1978] or an information return filed by an entity assigned 
payment of an authorized credit pursuant to Section 7-2F-5 NMSA 1978. The date a complete 
credit claim is received by the taxation and revenue department shall determine the order that a 
credit claim is authorized for payment by the department. The film production company may apply 
all or a portion of the new film production tax credit granted against personal income tax liability 
or corporate income tax liability. If the amount of the credit claimed exceeds the film production 
company's tax liability a8 the taxable year in which the Stes 2 is being claimed, the excess shall 
be refunded. : 
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E. A credit:claim shallonly be considered received: by the taxation and revenue department 
if the credit claim:is:made on a complete return filed after the close of the taxable year. All direct 
production expenditures and postproduction expenditures incurred during the taxable year by a 
film production company shall be submitted as part of the same income tax return and paid pursu- 
ant to this section. A credit claim’shall not be divided:and submitted with multiple returns or in 
multiple years. 

F. For purposes of ei berrisering the payment of credit claims pursuant to this section, the secre- 
tary of taxation and:revenue may require that credit claims of affiliated persons be combined into 
one claim if necessary to accurately reflect closely integrated: activities of affiliated persons. 

G. The new film production tax credit shall not be claimed with respect to direct production ex- 
penditures or postproduction expenditures for which the film production company has delivered a 
nontaxable transaction certificate pursuant to Section 7-9-86 NMSA 1978 or alternative evidence 
pursuant to Section 7-9-4383 NMSA 1978. :. 

H. °A production for which the new film production tax credit is claimed pursuant to. Paragraph 
(1) of Subsection B of this section shall contain an acknowledgment to the state of New Mexico. 
Unless otherwise agreed upon in writing by the film production company and the division, the 
acknowledgment shall be in the end screen credits that the production was filmed in New Mexico 
anda three-second static or animated state logo provided by the division shall be included and 
embedded in the following: ~ 

(1) end screen credits before the below-the-line crew craw] for the life of the project of long- 
form narrative film productions; and 

°(2) body of the program for the life of television episodes, the placement of which shall be: 

(a) in the opening sequence; 

(b) asa bumper into or out of a commercial break; or 

(c) ina prominent position in each single project's end credits with no less than a half 
screen exposure, but not covering content. 

I. To be eligible for the new film production tax credit, a film production company shall submit 
to the division information required by the division to demonstrate conformity with the require- 
ments of the Film Production Tax Credit Act, including production data deemed necessary by the 
division and the economic development department to determine the effectiveness of the credit, 
and a projection of the new film production tax credit claim the film production company plans to 
submit. In addition, the film production company shall agree in writing: 

(1) to pay all obligations the film production company has incurred in New Mexico; 
(2) to post a notice at completion of principal photography on the website of the division 
that: ) 
(a) contains production company information, including the name ofthe production 
and contact information that includes a working phone number and email address for both the 
local. production office and the permanent production office. to notify the public of the need to file 
creditor claims against the film production company; and ) 
(b) remains posted on the website until all financial obligations incurred in the state 
by the film production company have been paid; 

(3) that outstanding obligations are not vaidiexside should a creditor fail to file; 

(4) to delay filing of a claim for the new film production tax credit until the division deliv- 
ers written notification to the taxation and revenue department that the film production company 
has fulfilled all requirements for the credit; and 

(5) to submit a completed application for the new film production tax credit ahd support- 
ing documentation to the division within one year of making the final expenditures in New Mexico 
that were incurred for the registered project and that are included in the credit. claim. 

J. The division, in consultation with the taxation and revenue department, shall determine 
the eligibility of the film production company and shall report this information to the taxation 
and revenue department in a manner and at times the economic development department and 
the taxation and revenue departmént-shall-agree upon: The division shall also, post on its website 
all information provided by the film production company that does not reveal revenue, income or 
other information that may jeopardize the confidentiality of income tax returns. 
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K. To receive a new film production tax credit, a film production company shall apply to the 
taxation and revenue department on forms and in the manner the department may prescribe. The 
application shall include a certification of the amount of direct production expenditures or post- 
production expenditures made in New Mexico with respect to the film production for which the 
film production company is seeking the credit; provided that for the credit, the application shall 
be submitted within one year of the date of the last direct production expenditure in New Mexico 
or the last postproduction expenditure in New Mexico. If the amount of the requested tax credit 
exceeds five million dollars ($5,000,000), the application shall also include the results of an audit, 
conducted by a certified public accountant licensed to practice in New Mexico, verifying that the 
expenditures have been made in compliance with the requirements of this section. If the require- 
ments of this section have been complied with, the taxation and revenue department shall approve 
the credit and issue a document granting the credit. 

L. That amount of a new film production tax credit for total payments as applied # direct pro- 
duction expenditures for the services of performing artists shall not exceed five million dollars 
($5,000,000) for services rendered by nonresident performing artists and resident principal perform- 
ing artists in a production. This limitation shall not apply to the services of background artists. 


History: Laws 2019, ch. 87, § 7. 

Effective dates. — Laws 2019, ch. 87, § 12 made Laws 
2019, ch. 87, § 7 effective July 1, 2019. 

Applicability. — Laws 2019, ch. 87, § 11 provided: 


principal photography for a film or commercial audiovisual 
product on or after July 1, 2019. 

B. The provisions of Sections 7-2F-2.1 and 7-2F-6 
through 7-2F-11 NMSA 1978 shall not apply to a film pro- 


A. The provisions of Sections 4 [7-2F-2 NMSA 1978] 
and 7 through 9 [7-2F-13 through 7-2F-15 NMSA 1978] of 
this act apply to film production companies that commence 


duction company that commences ‘principal photography 
for a film or commercial audiovisual product on or after 
July 1, 2019. 


7-2F-14, Additional amounts to be applied in calculating credit 
amounts; expenditures made in certain areas of the state; 
television pilots and series. 


A. In addition to the percentage of direct production expenditures and postproduction expen- 
ditures calculated pursuant to Section 7 [7-2F-13 NMSA 1978] of this 2019 act, an additional five 
percent shall be applied for payments for direct production expenditures and postproduction ex- 


penditures: 


(1) for work, services or items provided on location for a production of a film or commercial 
audiovisual product that is located in New Mexico but at least sixty miles outside of the exterior 


boundaries of certain counties; and 
(2) for either of the following: 


(a) on a standalone pilot intended for series television in New Mexico or on series 
television productions intended for commercial distribution with an order for at least six episodes 
in a single season; provided that the New ee budget for each of these six episodes is fifty thou- 


sand dollars ($50,000) or more; or 


(b) ona prog acon I in a qualified production facility. 
B. As used in this section, "certain counties" includes counties with a net tatable value of prop- 
erty for property taxation purposes of greater than six billion dollars ($6,000,000,000). 


History: Laws 2019, ch. 87, § 8. 

Effective dates, — Laws 2019, ch. 87, § 12 made Laws 
2019, ch. 87, §.8 effective July 1, 2019. 

Applicability. — Laws 2019, ch. 87,;§ 11 provided: 

A. The provisions of Sections 4 [7-2F-2 NMSA 1978] 
and 7 through 9 [7-2F-13 through 7-2F-15 NMSA 1978] 
of this act apply to film production companies that 


commence principal photography for a film or commercial 
audiovisual product on or after July 1,.2019. 

B. The provisions of Sections 7-2F-2.1 and 7-2F-6 
through 7-2F-11 NMSA 1978 shall not apply to a film pro- 
duction company that commences principal photography 
for a film or commercial audiovisual product on or after 
July 1, 2019, 


7-2F-15. Nonresident below-the-line crew credit. 


A. A film production company may apply for, and the taxation and revenue department may 
allow, a tax credit in an amount equal to fifteen percent of the payment of wages for below-the-line 
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crew who are not New Mexico residents, that are directly attributable to the production in New 
Mexico of a film or commercial audiovisual product for which the film production company is 
claiming a new film production tax credit; provided that: 
(1) the service for which payment is made is rendered in New Mexico; 
<2)® the total oe wages for below-the-line crew who are hy New Mestad residents 
are: 
(a) not more than fifteen percent of the production's vata New Mexico budget for 
below-the-line crew wages; or 
(b) as determined by the division, up to twenty percent of the production's total New 
Mexico budget for below-the-line crew wages; provided that sufficient and qualified below-the-line 
crew who are New Mexico residents are not available. A film production company that is approved 
for the additional credit by meeting the requirements of this paragraph shall make a financial or 
promotional contribution toward educational, media-related nonprofit or workforce ee 
efforts in New Mexico, as determined by the division; and 
(3) the film production company makes financial or promotional dsdearmiatia toward edu- 
cational or workforce development efforts in New Mexico as determined by the division, including: 
(a) a payment to a New Mexico educational institution that administers at least one 
industry-recognized film or multimedia program, as determined by the division, equal to at least 
two and one-half percent of the direct production expenditures for the payment of wages, fringe 
benefits and per diem for nonresident industry crew made by the film production company to non- 
resident industry crew; or 
(b) promotion of the New Mexico film Rater, by directors, actors or producers affili- 
ated with the film production company's project through: 1) social media that is managed by the 
state; 2) radio interviews facilitated by the division; 3) enhanced screen credit acknowledgments; 
or 4) related events that are facilitated, conducted or sponsored by the division. 
B. The credit provided by this section ae) be referred to as the "nonresidential below-the-line 
crew credit. 


History: Laws 2019, ch. 87, § 9. 

Effective dates. — Laws 2019, ch. 87, § 12 made Laws 
2019, ch. 87, § 9 effective July 1, 2019. 

Applicability. — Laws 2019, ch. 87, § 11 provided: 

A. The provisions of Sections 4 [7-2F-2 NMSA 1978] 
and 7 through 9 [7-2F-13 through 7-2F-15 NMSA 1978] of 
this act apply to film production companies that commence 


principal photography for a film or commercial audiovisual 
product on or after July 1, 2019. 

B, The provisions of Sections 7-2F-2.1 and 7-2F-6 
through 7-2F-11 NMSA 1978 shall not apply to a film pro- 
duction company that commences principal photography 
for a film or commercial audiovisual product on or after 
July 1, 2019. 


ARTICLE 2G 


New Mexico Filmmaker Tax Credit 


Sec. 
7-2G-1. Repealed. 


7-2G-1. Repealed. 


Repeals. — Laws 2006, ch. 78, § 3 repealed 7-2G-1 
NMSA 1978, as enacted by Laws 2005, ch. 337, § 1, re- 
lating to the New Mexico filmmaker tax credit, effective 


July 1, 2006. For provisions of former section, see the 2005 
NMSA 1978 on the NMOneSource.com. 


ARTICLE 2H 


Native American Veterans' Income Tax Settlement Fund 


See. : 
7-2H-1. elslgtie ep he 
7-2H-2, Definition. 


Sec. 

7-2H-3. Native American veterans’ income tax settlement 
fund; created; purpose; appropriations. 

7-2H-4. Duties of the secretary. 
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7-2H-1. Legislative findings. 


A. Native Americans have had a long history of serving their country through active duty in he 
armed forces of the United States during periods of both war and peace and have made great sac- 
rifices in serving their country through active duty in the military during periods of war and peace. 

B. Native American veterans domiciled within the boundaries of their tribal lands or their 
spouse's tribal lands during their periods of active military service may have been exempt from 
paying state personal income taxes on their military income, but may have had state personal in- 
come taxes withheld from their military income, 

C. Native American veterans now are barred by the state statute of limitations from claiming 
refunds of state personal income taxes that may have been withheld from their military income when 
they were domiciled within the boundaries of their tribal lands or their spouse's tribal lands during 
the period of their active military duty, and even if not barred by the statute of limitations, the pas- 
sage of time extending to decades will make it difficult for many Native American veterans to meet 
strict standards of proof that they are entitled to a refund of withheld state personal income taxes. 

D.. It is incumbent upon the state to ensure that it was not unjustly enriched by the withhold- 
ing of state personal income taxes from Native American veterans who were domiciled within 
the boundaries of their tribal lands or their spouse's tribal lands during the period of their active 
military duty, and the state should implement a feasible means of refunding to Native American 
veterans any state personal income taxes that were withheld from military income while they 
were domiciled within the boundaries of their tribal lands or their spouse's tribal lands during the 
period of their active military duty. 


History: Laws 2008, ch. 89, § 1; 2009, ch. 289, § 1. 

The 2009 amendment, effective June 19, 2009, in 
Subsection B, after "veterans domiciled", deleted "on" and 
added "within the boundaries oftheir tribal lands or their 
spouse's tribal lands" and after "personal income taxes", 
deleted "improperly"; in Subsection C, in two places, before 


income" and "and even if not barred", added new language; 
in Subsection D, in two places, before "withheld", deleted 
"improperly"; between "Native American veterans" and 
"and the state should implement", added new language; 
and after "withheld from military", added the remainder 
of the sentence. 


"withheld", deleted "improperly"; and between "military 


7-2H-2. Definition. 
As used in Chapter 7, Article 2H NMSA 1978, "fund" means the Native American veterans' in- 


come tax settlement fund. 


History: Laws 2008, ch. 89, § 2; 2009, ch. 289; § 2. The 2009 amendment, effective June 19, 2009, de- 


‘leted Subsection A, which defined "department"; and de- 
leted Subsection C, which defined "secretary". 


7-2H-3. Native American veterans' income tax settlement fund; created; 
purpose; appropriations. 


A. The "Native American veterans' income tax settlement fund" is created as a nonreverting 
fund in the state treasury and shall be administered by the taxation and revenue department. The 
fund shall consist of money that is appropriated or donated or that otherwise accrues to the fund. 

B. The taxation and revenue department shall establish procedures and adopt rules as 're- 
quired to administer the fund and to make settlement payments from the fund as approved by the 
secretary of taxation and revenue. 

C. Money in the fund is appropriated to the taxation and revenue department to make settle- 
ment payments to Native American veterans who were domiciled within the boundaries of their 
tribal lands or their spouse's tribal lands during the period of their active military duty and had 
state personal income taxes withheld from their military income, or to their heirs pursuant to ap- 
plicable law. Settlement payments shall include the amount of state personal income taxes with- 
held from eligible Native American veterans that have not been previously refunded to the veter- 
ans and interest on the amount withheld from the date of withholding computed on a daily basis 
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at the rate specified for individuals pursuant to Section 6621 of the Internal Revenue Code of 
1986. No settlement payments shall be made for any taxable year for which a refund claim may 
be timely filed with the taxation and revenue department. Money shall be disbursed from the 
fund only on warrant of the secretary of finance and administration upon vouchers signed by the 
secretary of taxation and revenue or the secretary's authorized representative. Any unexpended 
or unencumbered balance remaining in the fund at the end of a fiscal year shall not revert to the 
general fund. 

D. Beginning in fiscal year 2010 and in subsequent fiscal years, not more than five percent of 
the fund is appropriated from the fund to the taxation and revenue department for expenditure in 
the fiscal year in which it is appropriated to administer the fund. Any unexpended or unencum- 
bered balance remaining at the end of any fiscal year shall revert to the Native American yeterans' 
income tax settlement fund. 

EK. Beginning in fiscal year 2010 and in subsequent fiscal years, not more than five percent of 
the fund is appropriated from the fund to the veterans’ services department for expenditure in the 
fiscal year in which it is appropriated to assist in outreach and public relations and in determining 
eligibility for settlement payments. Any unexpended or unencumbered balance remaining at the 
end of any fiscal year shall revert to the Native American veterans' income tax settlement fund. 


History: Laws 2008, ch. 89, § 3; 2009, ch. 289, § 3; settlement"; and in Subsection E, after "shall revert to 
2018, ch. 52, § 1. the", added "Native American veterans' income tax settle- 

The 2018 amendment, effective May 16, 2018, re- ment", 
moved the time limit for filing an application for a settle- The 2009 amendment, effective June 19, 2009, in Sub- 
ment claim from the Native American veterans' income section A, deleted the last sentence, which provided for 
tax settlement fund; in Subsection C, after "timely filed investment of money in the fund by the state investment 
with the taxation and revenue department", deleted "or council; in Subsection C, in the first sentence, between 
for which an application for settlement is received after "Native American veterans who" and "and the state per- 
December 31, 2012"; in Subsection D, after "shall revert sonal income tax", added new language; added the seeond 


to the", added "Native American veterans' income tax and third sentences; and added Subsections D and E, 


7-2H-4. Duties of the secretary. 


A. The secretary of veterans’ services shall conduct a study in cooperation with the taxation 
and revenue department to determine whether Native American veterans who were domiciled 
within the boundaries of their tribal lands or their spouse's tribal lands during the period of their 
active military duty had state personal income taxes withheld from their military income and if 
so, to determine the amount of such state personal income taxes withheld and the number and 
identity of Native American veterans or their survivors affected by the withholding of such state 
personal income taxes. 

B. The secretary of taxation and revenue and the secretary of veterans' services shall promul- 
gate rules for a state program to compensate Native American veterans or their survivors for state 
personal income taxes withheld from military income while on active military duty and domiciled 
within the boundaries of the veteran's or the veteran's spouse's tribal lands. 

C. The secretary of taxation and revenue shall report to the appropriate interim legislative 
committee no later than October 1 of each year regarding estimates of the amount of state per- 
sonal income taxes withheld from the military income of Native American veterans domiciled on 
their respective tribal lands, the number of Native American veterans or their survivors affected 
by such withholding of state personal income taxes, total expenditures from the fund for the previ- 
ous fiscal year and the anticipated appropriations to the fund needed to pay for settlements to be 
entered into for the next fiscal year. 


History: Laws 2008, ch. 89, § 4; 2009, ch. 289, § 4. added "of taxation and revenue and the secretary of vet- 

The 2009 amendment, effective June 19, 2009, in Sub- erans' affairs"; before "withheld", deleted "improperly"; 
section A, after "secretary", added "of veterans' services"; and after "active military duty", added the remainder of 
after "Native American veterans who are domiciled", the sentence; and in Subsection C, after "The secretary", 
deleted "on" and added "within the boundaries of their added "of taxation and revenue"; before "withheld", de- 
tribal lands or their spouse's"; after "withheld from their", leted "improperly"; and after "Native American veterans", 
deleted "pay" and added "military i income"; before "with- added "domiciled on their respective tribal lands". 


held", deleted "improperly"; and before "withholding", de- 
leted "improper"; in Subsection B, after "The secretary", 
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» ARTICLE 3 
Income Tax Withholding 


Sec. , Sec - 
7-3-1. Short title. 7-3-9. Withheld amounts credited against tax. 
7-3-2. Definitions. 7-3-10. Voluntary submission to act, 
7-3-3, Tax withheld at source. 7-3-11. Acts to be performed by agents; liability of third 
7-8-4. Deductions considered taxes. parties. 
7-3-5, Withholder liable for amounts deducted and swith » 7-38-12. Repealed, © 
held; exceptions, ., 7-3-13,. Withholding information return required; penalty. 
7-3-6. Date payment due. , 7-3-14, Composite returns. 
7-3-7. Statements of withholding. lili ; 
7-3-8, Annual statement of withholding and ‘afbrtid: 


tion regarding, state assistance. for low- 
income New Mexicans to be provided to 
withholdees. 


7-3-1. Short title. | 
Chapter 7, Article 3 NMSA 1978 may be cited as the "Withholding Tax Act". 


History: 1953 Comp., § 72-15-49, enacted by Laws ANNOTATIONS 


1961; ch, 84) ps 107, cba) t 2 ee Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State atte Local Taxation § 602. 
85 C.J.S, Taxation §§ 1779 to 1780, 


7-3-2. Definitions. 


As used in the Withholding Tax Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. "employee" means either an individual poniieded within the state who performs services 
either within or without the state for an employer or, to the extent permitted by law, an individual 
domiciled outside of the state who performs services within the state for an employer; 

C. "employer" means a person or an officer, agent or employee of that person having control of the 
payment of wages, doing business in or deriving income from sources within the state for whom an 
individual performs or performed any service as the employee of that person, except that if the person 
for whom the individual performs or performed the services does not have control over the payment 
of the wages for such services, "employer" means the person having control of the payment of wages; 

D. "Internal Revenue Code" means the Internal Revenue Code of 1986, as amended; _, 

EK. "payee" means an individual to whom a payor is making a pension or annuity payment; 

F, "payor" means a person making payment of a pension or annuity to.an individual domiciled 
in New Mexico; 

G. "payroll period" means a period for which a payment of wages is made to an employee by the 
emplayee. 8 employer; 

H. "person" means an individual, a club, a company, : a cooperative association, a corporation, 
an estate, a firm, a joint venture, a partnership, a receiver, a syndicate, a trust or other association, 
a limited liability company, a limited liability partnership or a gas, water or electric utility owned 
or operated by a county or municipality and, to the extent permitted by law, a federal, state or 
other governmental unit or subdivision or an agency, a department or an instrumentality thereof; 

I, "wagerer" means any person who receives winnings that are subject to withholding; 

J. "wages" means remuneration in cash or other form for services ‘performed by’ an employee 
for an employer, 

K. "winnings that are subject to withholding" means "winnings which are subject to wattahold 
ing" as that term is defined in Section 3402 of the Internal Revenue Code; 

L. "withholdee" means: 
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(1) ‘an individual domiciled in‘New Mexico receiving a’pension or annuity from which an 
amount of taxis deducted and withheld pursuant to the Withholding Tax Act; 


(2). an employee; and 
(3) a wagerer; and 


M. "withholder" means a payor, an employer or any person required to deduct and withhold 


from winnings that are sribuRce to see oben g. 


History: 1978 Comp., r 7-3-2, enacted by Laws 
1990, ch. 64, § 1; 1996, ch. 16, §'3; 1999, ch. 14, § 1; 2000, 
ch. 33, § 3: 2002, ch. 9, § 1; 2010, ch. 53, § 3. 

Repeals and Mensermente: — Laws 1990, ch. 64, § 1 
repealed former 7-3-2 NMSA 1978, as amended by Laws 
1986, ch, 20, § 54, and enacted the above section, effective 
July 1, 1990. 

Cross references. — For Section 3402 of the Internal 
Revenue Code, see 26 U.S.C:S. § 3402. 

The 2010 amendment, effective May 19, 2010, deleted 
former Subsection E, which defined "owner": deleted for- 
mer Subsection F, which defined "pass-through entity"; 
added Subsection E; in Subsection H, after "trust or other 
association", added "a limited liability company, a lim- 
ited liability partnership or a gas, water or electric utility 
owned or operated by a county or municipality"; ; and relet- 
tered subsections accordingly. 


The 2002 amendment, effective May 15, 2002, added 
Paragraph F‘(4). 

The 2000 amendment, effective May 17, 2000, sub- 
stituted "pass-through-entity" for "business association, 
other than a sole proprietorship, not taxed as a corpora- 
tion for federal income tax purposes for the taxable year" 
at the end of Subsection E. 

The 1999 amendment, effective June 18, 1999, added 
present Subsections E and F, and redesignated former 
Subsections E through L as Subsections G through N. 

The 1996 amendment, effective April 1, 1996, added 
Subsections H and J and redesignated former Subsections 
H through J as Subsections I through L, and added Para- 
graph K(3). 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 85 


Applicability. — Laws 2010, ch. 53, § 19 provided that C.J.8. Taxation §§ 1701 to 1705, 1721 to 1735. 


the provisions of this act are applicable to' taxable years 
beginning on or after January 1, 2011. 


7-3-3. Tax withheld at source. 


A. Every employer who deducts and withholds a portion’ of an employee's wages for payment 
of income tax under the provisions of the Internal Revenue Code shall deduct and withhold an 
amount for each payroll period computed from a state withholding tax table furnished by the de- 
partment; provided: 

_. (1) . if the: employee instructs. the employer to withhold a greater amount, the employer 
shall deduct and withhold the greater amount; 

(2) ifthe employee is not a resident of New Mexico and is to perform services in New Mex- 
ico for fifteen or fewer days cumulatively during the calendar year, the employer 4 is not required to 
deduct and withhold an amount from that employee's wages; and 

(3) if the aggregate monthly amount withheld under this section would be less than one 

dollar ($1.00) for an er a the vapis as aghe not be required to’ Soak and withhold wages in 
regard to that employee. 
” B. The department shall devise and furnish a state withholding ‘tax table Wiléed on statutes 
made and provided to employers required to withhold amounts under this section. This table shall 
be devised to provide for a yearly aggregate withholding that will 3) Nat ar the state income 
tax liability of average taxpayers in each exemption category. ' 

C.- If an individual requests in writing that the payor deduct and withhold an amount from 
the amount of the pension or annuity due the individual, the payor making payment of a pension 
or annuity to an individual domiciled in New Mexico shall deduct and withhold the amount re- 
quested to be deducted and withheld, provided that the payor is not required to deduct and with- 
hold any amount less than ten dollars ($10.00) per payment. The written request shall include 
the payée's name, current. address, taxpayer identification number and, if applicable, the contract, 
policy or account, number to which the request applies. 

D. Every person in New Mexico who is required by the provisions of the Internal Revenue Code 
to deduct and withhold federal tax from payment of winnings that are subject:to withholding shall 
deduct and withhold from such payment.a tax in an amount equal to six percent of the winnings, 
except that an Indian nation, tribe or pueblo or an agency, department, subdivision or instrumen- 
tality thereof is not required to deduct or withhold from payments made to members or spouses of 
members of that Indian nation, tribe or pueblo. 
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History: 1953 Comp., § 72-15-51, enacted by Laws . (1). the unpaid property, taxes did not become delin- 
1961, ch. 243, § 3; 1990, ch. 64, § 2; 1995, ch. 11,§ 9; | quent because of an intent.to defraud by. the property 
1996, ch. 16, § 4. ~ owner; 

Cross references. — For the Internal Revenue Code, (2) payment for the unpaid property taxes is made in 
see 26 U.S.C. § 1 et seq. full on or before May 10, 2021; and 

Temporary provisions, — Laws 2020 (1st S.S.). ch. 4, (3) the subject property does not have property taxes 
§ 4, effective June 29, 2020, provided: that became delinquent pursuant to Section 7-38- 46 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA NMSA 1978 prior to May 10, 2020.: 

1978, no interest shall accrue and no penalty shall be as- The 1996 amendment, effective April 1, 1996, added 
sessed to a taxpayer for: Subsection D, 

(1) tax liabilities pursuant to the Income Tax Act or The 1995 amendment, effective July . 1995, encanta 
the Corporate Income and Franchise Tax Act for failure the first sentence of Subsection A as Paragraph A(1) and 
to pay the tax that became due April 15, 2020 through added Paragraphs A(2) and A(8); designated the former sec- 
July 15, 2020; provided that the failure to pay the tax was ond sentence of Subsection A as Subsection B and deleted 
made without intent to evade or defeat the tax; and pro- a proviso at the end thereof which read "Provided that if 
vided further that payment for the unpaid payments is that aggregate monthly amount withheld under this section 
made in full on or before April 15, 2021; would be less one dollar ($1.00) for an employee, the em- 

(2) tax liabilities pursuant to the Withholding Tax Act ployer shall not be required to deduct and withhold wages in 
for failure to pay the tax that became due March 25, 2020 regard to that employee"; and redesignated former Subsec- 
through July 25, 2020; provided that the failure to pay the tion B as Subsection C and made a stylistic change therein. 
tax was made without intent to evade or defeat the tax; The 1990 amendment, effective July 1, 1990, des- 
and provided further that payment for the unpaid taxes is ignated the former section as Subsection A; "added Sub- 
made in full on or before April 25, 2021; section B; and, in present Subsection A, substituted "de- 

(3) gross receipts tax, local option gross receipts tax or partment, provided that, if the employee instructs the 
compensating tax liabilities for failure to pay any of those employer to withhold a greater amount, the employer 
taxes that became due March 25, 2020 through July 25, shall deduct and withhold the greater amount" for: "bu- 
2020; provided that the failure to pay the tax was made reau of revenue" at the end of the first sentence, substi- 
without intent to evade or defeat the tax; and provided tuted "department" for "bureau" in the second sentence, 
further that payment for the unpaid taxes is made in full and substituted "one dollar ($1.00)" for "fifty cents ($,50)" 
on or before April 25, 2021; and in the fourth sentence. 


(4) tax liabilities assessed between September 3, 2019 
and January 3, 2020 as the result of a managed audit per- 
formed in accordance with a managed audit agreement 
pursuant to Section 7-1-11.1 NMSA 1978; provided that 
payment for those liabilities is made pursuant to terms of 
the managed audit agreement on or before December 31, 


ANNOTATIONS 


New Mexico may not tax income and gross re- 
ceipts of Indians residing on reservation when the 
income and gross receipts involved are derived solely 
from activities within the reservation. Hunt v. O'Cheskey, 


2020. 
i ‘ . , 1973-NMCA-026, 85 N.M. 381, 512 P.2d 954, cert. quashed, 
B, Notwithstanding Sections 7-38-49 and 7-38-50 85 N.M. 388, 512 P.2d 961. See also case ‘notes to yi 2-3 
NMSA 1978, no interest shall accrue and no penalty shall NMSA 1978. 
be assessed to a property owner for unpaid property taxes Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
that became due April 10, 2020 pursuant to Section 7-38- Tus ad. Stabe ea Local Taxation. § 602. 
a8 NMSA 1078; provided ‘that: 85 C.J.S, Taxation §§ 1701 to 1705, 1721 to 1786. 


7-3-4, Deductions considered taxes. 


Amounts deducted under the provisions. of the Withholding Tax Act shall be a collected tax.) No 
employee shall have a right of action against the employer for any amount deducted and with- 
held from the employee's wages. No individual who has instructed a payor to deduct.and withhold 
an amount from the pension or annuity due that individual shall have a right of action against 
a payor for any amount deducted and withheld pursuant to the instruction. No wagerer who re- 
ceives winnings that are subject to withholding shall have a right of action against the person 
who deducted and withheld an amount from the wagerer's winnings for the amount deducted and 
withheld. 


History: 1953 Comp., § 72-15-52, enacted by Laws ANNOTATIONS f 


1961, ch. 243, § 4; 1971, ch. 27, § 1; 1990, ch. 64, § 3; 

1996, ch. 16,85. } ¢ ae: , a Am. Jur. 2d, A.L.R. and C.wJ.S. references. — 71 deal 
Cross references. — For right of action for gambling Jur, 2d State and Local Taxation §§ 530, 531, 596 to 607... 
losses, see 44-5-1 NMSA 1978. Construction, application and effect, with respect to 

The 1996 amendment, effective April 1, 1996, added withholding, social security and unemployment compen- 
the last sentence. | sation taxes, of statutes imposing penalties for tax eva- 
The 1990 amendment, effective July 1, 1990, added sion or default, 22 A.L.R.3d 8. 
the second sentence and made minor stylistic changes in _ 85 CWS. Taxation §§ 1756 to 1759, 1779 to 1780, 1763 
the first sentence. to 1764. . 
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7-3-5. Withholder liable for amounts deducted and withheld; exceptions. 


Every withholder shall be liable for amounts required to be deducted and withheld by the With- 
holding Tax Act regardless of whether the amounts were in fact deducted and withheld, except that: 

A. ifthe withholder fails to deduct and withhold the required amounts and if the tax against 
which the required amounts would have been credited is paid, the withholder shall not be liable 
for those amounts not deducted and withheld; or 

B.. if the withholder's failure to deduct and withhold the required amounts was due to: reason- 
able cause, the withholder shall not be liable for amounts not deducted and withheld. . 


History: 1953 Comp., § 72-15-58, enacted by Laws throughout the section, and deleted "or not" following "of 
1961, ch. 243, § 5; 1990, ch. 64, § 4; 1999, ch. 14, § 2; whether" in the introductory language. | 
2010, ch. 53, § 4. The 1990 amendment, effective July 1, 1990, substi- 
The 2010 amendment, effective May 19, 2010, in tuted "Withholder" for "Employer" in the section heading 
the introductory sentence, after "Every withholder", de- and throughout the section and made a minor stylistic 
leted "or pass-through entity"; in Subsection A, after "if change in Subsection B, 
the withholder", deleted "or pass-through entity"; and in , 
Subsection B, after "if the withholder's", deleted "or pass- ANNOTATIONS 
through entity", and after "reasonable cause, the with- Am. Jur. 2d, A.L.R. and C.J.8. references. — 71 Am 
W tt ° " 0. iT LJ @' cd) ° ° * 
holder", deleted "or pass-through entity’. Jur, 2d State and Local Taxation §§ 580, 531,596 to 607. 


Applicability. — Laws 2010, ch. 53, § 19 provided that Application of payments, made in satisfaction of em- 


the provisions of this act are applicable to taxable years lover'acwvithholding! tac Mubility.td. employer's diabilit 

beginning on or after January 1, 2011, font senultrea: 59 ae Fed, Ya ploy 4 
The 1999 amendment, effective June 18, 1999, inserted 85 O.J.8. Taxation §§ 1719 to 1756 

“or pass-through entity" and "or pass-through entity's" ; 


7-3-6. Date payment due. 


rp 


Taxes withheld under the provisions of the Withholding Tax Act must bé paid on or before the 
twenty-fifth day of the month following the month when the taxes were requared to be si eae 


History: 1978 Comp., § 1.86, enacted by Laws Applicability. — Laws 2010, ch. 53, $19 preville that 
1969, ch. 25, § 1; 2000, ch. 38, § 4; 2010, ch. 53, § 5. the provisions of this act are applicable to taxable years 

The 2010 amendment, effective May 19, 2010, in the beginning on or after January 1, 2011. 
first sentence, deleted "Except for amounts withheld pur- The 2000 amendment, effective May 17, 2000, added 
suant to the provisions of Section 7-3-12 NMSA 1978" the exception for amounts withheld pursuant to the pro- 
and deleted the former last sentence, which provided that visions of 7-3-12 NMSA 1978 from ‘the ‘time period that 
amounts withheld pursuant to Section 7-3-12 NMSA 1978 taxes must be paid, and added the stipulation that such 
must be paid on or before the due date of the return for amounts must be paid on or before the due date of the 
the pass-through entity. return forthe pass-through entity. 


7-3-7. Statements of withholding. 


A. Every employer shall file with the department an annual statement of withholding for each 
employee. The statement shall be in a form prescribed by the department, except employers with 
twenty-five or more employees shall file statements using a department-approved electronic me- 
dium. The statement shall be filed with the department on or before the last day of January of the 
year following that for which the statement is made. It shall include the total compensation paid 
the employee and the total amount of tax withheld for the calendar year or portion of a calendar 
year if the employee has worked less than a full calendar year. 

B, Every payer shall file with the department an annual statement of withholding for each 
individual from whom some portion of a pension or an annuity has been deducted and withheld 
by that payer. The statement shall be in a form prescribed by the department, except employers 
with twenty-five or more employees shall file statements using a department-approved electronic 
medium. The statement shall be in a form prescribed by the department and shall be filed with 
the department on or before the last day of January of the year following that for which the state- 
ment is made. It shall include the total amount of pension or annuity paid to the individual and 
the amount of tax withheld for the calendar year. 
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C. Every person required to deduct and withhold tax from a payment of winnings that are sub- 
ject to withholding shall file with the department an annual statement of withholding for each wa- 
gerer from whom some portion of a payment of winnings has been deducted and withheld by that 
person. The statement’ shall be filed using a department-approved electronic medium and shall be 
filed with the department on or before the last day of January of the year following that for which 
the statement is made. It shall include the total amount of winnings paid to the individual and the 
amount of tax withheld for the calendar year. The department may also require any person who is 
required to submit an information return to the internal revenue service regarding the winnings 
of another person to submit copies of the return to the department. 


History: 1953 Comp., § 72-15-56, enacted by Laws "January"; and in Subsection C, after "shall file", added 
1961, ch. 248, § 8; 1990, ch. 64, § 5; 1996, ch. 16, § 6; "with the department", after "The statement shall be", de- 
2010, ch. 53, § 6; 2018, ch. 59, § 1. leted "in a form prescribed by the department" and added 

The 2018 amendment; effective May 16, 2018, re- "filed using a department-approved electronic medium", 
quired all employers to submit annually statements of and after "before the last day of", deleted "February" and 
withholding for each employee, and required certain em- added "January". 
ployers to file statements of withholding electronically; in Applicability. — Laws 2018, ch. 59, § 2 provided that 
Subsection A, deleted "Except for employers required to the provisions of Laws 2018, ch. 59, § 1 apply to taxable 
file quarterly withholding information returns. pursuant years beginning on or after January 1, 2019. 
to the Withholding Tax Act or required to file a wage and The 2010 amendment, effective May 19, 2010, in Sub- 
contribution report to the workforce solutions department section A, in the first sentence, added the language pre- 
pursuant.to Section 51-1-12 NMSA 1978", after "employer ceding "every employer shall file an annual statement”; 
shall file", added "with the department", after "prescribed and in Subsection B, in the first sentence, added the lan- 
by the department", deleted "and" and added "except guage preceding "every payor shall file an annual state- 
employers with twenty-five or more employees shall file ment", 
statements using a department-approved electronic me- Applicability. — Laws 2010, ch. 53, § 19 provided that 
dium. The statement", and after "the last day of", deleted the provisions of this act are applicable to taxable years 
"February" and added "January"; in Subsection B, deleted beginning on or after January 1, 2011. 

"Except for payors who file the quarterly withholding in- The 1996 amendment, effective April 1, 1996, added 
formation returns pursuant to the Withholding Tax Act", Subsection C, 

after "payor shall file", added "with the department", de- The 1990 amendment, effective July 1, 1990, desig- 
leted "This" and added "The statement shall be in a form nated the former section as Subsection A, substituting 
prescribed by the department, except employers with therein "department" for "bureau" in two places and "the 
twenty-five or more. employees shall file statements using last day of February" for "February 15" in the second sen- 
a department-approved electronic medium. The", and af- tence, and added Subsection B. , 


ter "before the last day of", deleted baat! and added 


7-3. 8. Maeat statement of withholding and information regarding © 
_. . state assistance for low-income New Mexicans to be 
provided to withholdees. 


On or before January 31 of the year following that for which the annual statement of withhold- 
ing is made pursuant to Section 7-3-7 NMSA 1978, a withholder shall provide to a withholdee: 

A. a copy of the annual statement of withholding; and 

B. information regarding state assistance for low-income New Mesicnan including informa- 
tion regarding refundable tax rebates and credits for low-income filers provided by the state, 
such as the low-income comprehensive tax rebate and the working families tax credit. The in- 
formation shall be provided in English and in Spanish on a form and in a manner required by 
the department, and the department shall make the information available on the department's 
website. 


7A. 


History: Laws 1999, ch. 205, § 1; 2003, ch. 2, § 7; annual statement of withholding shall be furnished to the 
2019, ch. 270, § 14; 2021, ch. 116, 83. withholdee by the'withholder", added "annual" preceding 

The 2021 funendmisnt; effective June 18, 2021, re- "statement", and after "statement", added "of withhold- 
quired withholders of the withholding tax.to provide to ... ing", and after "is made", added "pursuant to Section 7-3-7 
withholdees information regarding state assistance for NMSA 1978, a. withholder shall provide toa withholdee’; 
low-income New Mexicans from the taxation and rev- and added Subséctions A and B. a 
enue department; in the section heading, deleted "Copy The 1990 amendment, effective July 1, 1990, isibetd- 
of the" and added "annual", after "statement of withhold- tuted "withholdee" for "employee" in the section heading 
ing", added "and information regarding state assistance and in the text, and substituted "to the withholdee by the 
for low-income New Mexicans", and after "to be", deleted withholdér" for "the employee" and“"January'31" for "Feb- 
"furnished the withholdee" and added "provided to with- ruary 15". 


holdees"; in the introductory clause, deleted "A copy of the 
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7-3-9. Withheld amounts credited against tax. 


The entire amount of income upon which tax was deducted and withheld shall be included in 
the gross income of the withholdee for state income tax purposes. The amount of tax deducted and 
withheld under the provisions of the Withholding Tax Act during the taxable year shall be credited 
against any state income tax liability for that taxable year. 


History: 1953 Comp., § 72-15-59, enacted by Laws ANNOTATIONS 
1961, ch. 243, § 11; 1990, ch. 64, § 7. 
The 1990 Le BAS Oa July 1, 1990, deleted Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 


Jur. 2d State and Local Taxation §§ 258, 602. 


"fro NPT I t offi % and substi 
hy Cee CE en Pie 85 C.J.S. Taxation 88, 1700, 1779 to 1780, 1782. 


tuted "withholdee" for "employee" in the first sentence 
and "tax deducted" for "wages deducted" in the second 
sentence, 


7-3-10. Voluntary submission to act. 


Any employee whose participation under the Withholding Tax Act is not mandatory may subject 
himself or herself to its provisions with the consent of the employer. 


History: 1953 Comp., § 72-15-66, enacted by Laws The 1990 amendment, effective July 1, 1990, inserted 
1961, ch, 243, § 18; 1990, ch, 64, § 8. "or herself’ following "himself" and substituted "the em- 
ployer" for "his employer". 


7-3-11. Acts to be performed by agents; liability of third parties. 


A. When a fiduciary, agent or other person has the control, receipt, custody or disposal of or 
pays the wages of an employee or group of employees employed by one or more employers and the 
fiduciary, agent or other person has been designated by the United States secretary of the trea- 
sury to perform such acts as are required of employers for federal withholding purposes under 
the Internal Revenue Code, the fiduciary, agent or other person shall perform the acts required of 
employers by the provisions of the Withholding Tax Act. All provisions of Chapter 7 NMSA 1978 
applicable in respect to an employer shall be applicable to a fiduciary, agent or other person so 
designated, but the employer, unless provided otherwise by law, for whom the fiduciary, agent or 
other person acts shall remain subject to the provisions of Chapter 7 NMSA 1978 applicable in 
respect to employers. 

B. For purposes of the Withholding Tax Act, if a lender, surety or other person who is not an 
employer under the Withholding Tax Act with respect to an employee or group of employees, pays 
wages directly to the employee or group of employees employed by one or more employers or to an 
agent on behalf of the employee or employees, the lender, surety or other person shall be liable in 
its Own person and estate to the state of New Mexico in a sum equal to the taxes required to be 
deducted and withheld from those wages by the employer. Any amount paid pursuant to this sub- 
section shall be credited against the liability of the employer. 


History: 1978 Comp., § 7-3-11, enacted by Laws Cross references. — For the Internal Revenue Code, 
1990, ch. 64, § 9. see Title 26 of the United States Code. 


7-3-12. Repealed. 


Repeals. — Laws 2010, ch. 53, § 18 repealed 7-3-12 entities, effective May 19, 2010. For provisions of former 
NMSA 1978, as enacted by Laws 1999, ch. 14, § 3, relat- section, see the 2009 NMSA 1978 on NMOneSource.com. 
ing to information returns required from pass-through 
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7-38-13. Withholding information return required; penalty. 


A, An employer that has more than fifty employees and is not required to file an unemploy- 
ment insurance tax form with:the-workforce solutions department ora payor shall file quarterly a 
withholding information return with the department on or before the last day of the month follow- 
ing the close of the calendar quarter. 

B. The quarterly withholding information return so by this ashe shall contain ‘all in- 
formation required by the department, including: | 

(1) each employee's or payee's social security number; 

(2) each employee's or payee's name; 

(3) each employee's or payee's gross wages, pensions or annuity payments; 
(4) each employee's or payee's state income tax withheld; and 

(5) the workers' compensation fees due on behalf of each employee or payee. 

C. Each quarterly withholding information return shall be filed with the department using a 
department-approved electronic medium. 

D. Any employer or payor required to file the quater withholding information return EB 
fails to do so by the due date or to file the return in accordance with Subsection C of this section is 
subject to a penalty in the amount of fifty dollars ($50.00). . 


History: Laws 2010, ch. 53, § 7. . : Applicability. — Laws 2010, ch. 53, § 19 provided that 
Effective dates. — Laws 2010, ch. 53 contained no ef- the provisions of this act are applicable to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January 1, 2011. 


IV, § 23, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature. 


7-3-14. Composite returns. 


A,. A pass-through entity may file a composite income tax return on behalf of electing nonresi- 
dent members reporting and paying income tax at the highest marginal rate provided in Section 7- 
2A-5 NMSA 1978 on the members' pro rata or distributive shares of income of the pass-through 
entity from doing business in, or deriving income from sources within, this state. 

B. Anonresident member whose only source of income within a state is from one or more pass- 
through entities may elect to be included in a composite income tax return filed pursuant to, this 
section. 

C. Anonresident member that has been included in a composite i income tax return may file an 
individual income tax return and shall receive credit for tax paid on the member's behalf by the 
pass-through entity. 

D,, As used in this section: , | ; 

(1) "pass-through entity" means a corporation that for the applicable tax year is treated 
as an S corporation pursuant to Section 1362(a) of the Internal Revenue Code and any entity with 
one or more members that is not taxed as a corporation pursuant to Subchapter C of the Internal 
Revenue Code; 

(2) "member" means a shareholder of an S corporation; a partner ina general erates Ser) 
a limited partnership or a limited liability partnership; a member of a limited Hability, company; 
ora beneficiary of a trust; and 

(3) "nonresident" means an individual who is not a resident of or domiciled in thie state, a 
business entity that does not have its commercial domicile in the state or a trust not organized in 
the state. 


History: Laws 2021, ch. 83, § 5. Effective dates: — Laws 2021, ch. 83, § 7 made ae 
2021, ch. 83, § 5 effective January 1, 2022, 
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7-3A-1 OIL AND GAS PROCEEDS AND PASS-THROUGH ENTITY WITHHOLDING TAX 7-8A-2 


ARTICLE 3A 
Oil and Gas Proceeds: and Pass-Through 
Entity Withholding Tax 

Sec. Sec 
7-3A-1. Short title. ; 7-3A-6. Date payment due; form. 
7-3A-2. Definitions. 7-3A-7, Statements of withholding. ° 
7-3A-3. Withholding from oil and gas proceeds,and net 7-3A-8.. Withheld amounts credited against income tax, 

income, 7-3A-9. Interpretation of act; administration ,and en- 
7-3A-4. Deductions considered taxes. forcement of act; report to Sieh Aa 
7-3A-5. Remitters and pass-through entities liable for 7-8A-10. Election of entity-level tax. 

-.amounts. deducted and withheld; excep- 
tions. 


7-3A-1. Short title. 


Chapter 7, Article 3A. NMSA 1978 may be referred. to as the "Oil and Gas Proceeds and Pass- 
Through Entity Withholding Tax Act". 


History. 1978 Comp., § 7-3Acl, mead by Laws Applicability. —- Laws 2010, ia 58, § 19, poses that 
2008, ch. 86, § 4; 2010, ch. 53, § 8. the provisions of this act are applicable to taxable years 
The 2010 amendment, effective May 19, 2010, added beginning on or after January 1, 2011. 


"and Pass-Through Entity". 


7-3A-2, Definitions. 


As used in the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department prereasing authority Siege delegated to that em- 
ployee by the secretary; 

B. "Internal Revenue Code" means the Internal Ravenid Code of 1986, as fehl daa 

C. "net income" means, for any pass-through entity: 

(1). in the case of an owner that is taxed as a corporation for federal income tax purposes, 
"net income" as defined in the eae oh Income and Franchise Tax Act [Chapter 7, Article 2A 
NMSA 1978]; and 
(2) - for all other owners, "net i income" as defined in the Income Tax Act [Chapter 7, Article 2 
NMSA 1978}; 

D. "oiland gas" means crude oil, natural gas, liquid hydrocarbons or any combination thereof, 
or carbon dioxide; 

E. "oil and gas proceeds" sai any Lidount derived from oil and gas production from any 
well located in New Mexico and payable as royalty interest, overriding royalty interest, produc- 
tion payment interest, working interest or any other obligation expressed as a right to a specified 
interest in the cash proceeds received from the sale of oil and gas production or in the cash value 
of that production, subject to all taxes withheld therefrom pursuant to law; "oil and gas proceeds" 
excludes "net profits interest" and other types of interest the extent of which cannot be determined 
with reference to a specified share of the oil and gas production and excludes any amounts de- 
ducted by the remitter from payments to interest owners or paid by interest owners to.the remit- 
ter that are for expenses related to the production from the well or cessation of production from 
the well for which the interest owner is liable; ... 

F.. "owner" means a partner in a partnership not taxed as a corporation for federal income tax 
purposes for the taxable year, a shareholder of an S corporation or of a corporation other than an S 
corporation that is not taxed as a corporation for federal income tax purposes for the taxable year, 
a.member of a limited liability company or, any similar person holding an ownership interest in 
any pass-through entity. "Owner" also means a performing artist to whom payments are due from 
a personal services business; 
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G. "partnership" means a combination of persons, including a partnership, joint venture, com- 
mon trust fund, association, pool or working agreement, or any other combination of persons that 
is treated as a partnership for federal income tax purposes; 

H. "pass-through entity" means a personal services business or. any ater business association 
other than: 

(1) asole ee 

(2) an estate or trust that does not distribute income to beneficiaries; 

(3) a corporation, limited liability company, partnership or other entity not a sole propri- 
etorship taxed as a corporation for federal income tax purposes for the taxable year; 

(4) a partnership that is organized as an investment partnership in which the partners’ 
income is derived solely from interest, dividends and sales of securities; 

(5) a single member limited liability company that is treated as a disregarded entity for 
federal income tax purposes; or 

(6) a publicly traded partnership as defined in Subsection (b) of Section 7704 of the Inter- 
nal Revenue Code; 

I. "person" means an individual, club, company, cooperative association, corporation, estate, 
firm, joint venture, partnership, receiver, syndicate, trust or other association, limited liability 
company, limited liability partnership or gas, water or electric utility owned or operated by a 
county or municipality and, to the extent permitted by law, a federal, state or other gover eel 
unit or subdivision or an agency, a department or an instrumentality thereof; 

J. "personal services business" means a business organization that receives payments for the 
services of a performing artist for purposes of the film production tax credit; 

K. "remittee" means a person that is entitled to payment of oil and gas proceeds by a remicee 
and 

L. "remitter" means a person that pays oil and gas proceeds to any remittee. 


History: 1978 Comp., § 7-3A-2, enacted by Laws The 2010 amendment, effective May 19, 2010, in the 


2008, ch. 86, § 5; 2010, ch. 53, § 9; 2011, ch. ie § 5; introductory sentence, added "and Pass- Through En- 
2012, ch. 40, § 1. tity"; added Subsections B and C; in Subsection E, after 
Cross references. — For Section 7704 of the Titeanl "a specified share of the oil and gas production", added 
Revenue Code of 1986, see 26 U.S.C. § 7704. the:remainder of the sentence; added Subsections F, G 
The 2012 amendment, effective May 16, 2012, rede- and H; in Subsection I, after "trust or other association", 
fined "net income" as defined in New Mexico income tax added "limited liability company, limited liability part- 
acts rather than as "net income" for federal income tax nership or gas, water, or. electric utility owned or oper- 
purposes; and in Subsection C, deleted former language _.. ated by a county or municipality"; and relettered subsec- 
that defined "net income" as income reported for federal ~ tions accordingly. 
income tax purposes, and added Paragraphs (1) and (2). Temporary provisions. — Laws 2010, ch; 53, § 17 
Applicability. — Laws 2012, ch. 40, § 8 provided that provided that for a taxable year beginning on or after 
the provisions of Laws 2012, ch. 40, §§ 1 through 7 are ap- January 1, 2011, but before January 1, 2012; no remitter 
plicable to taxable years beginning on or after January 1, or pass-through entity shall be subject to the penalty im- 
2012. ~ posed pursuant to Section 7-1-69 NMSA 1978 for failure 
The 2011 amendment, effective July 1, 2011, defined to comply with the provisions of the Oil and Gas Proceeds 
"owner" to include performing artists who are paid by a and Pass-Through Entity Withholding Tax Act. _ 


personal services business; defined "pass-through entity" 
to include personal services businesses; and added a defi- 
nition of "personal services business". 


7-3A-3. Withholding from oil and gas proceeds and net income. 


A. Except as otherwise provided in this section, a remitter’shall deduct and withhold from 
each payment of oil and gas proceeds being made to a remittee for each quarter an amount equal 
to the rate specified in Subsection D of this section multiplied by the amount prior to peas eichact 
that otherwise would have been payable to the remittee. 

B. Except as otherwise provided in this section, a pass-through entity shall deduct and with- 
hold from each owner's allocable share of net income for that calendar year an amount equal to 
the rate specified in Subsection D of this section multiplied by the owner's allocable share of that 
net income, reduced, but not below zero, by the amount required to be withheld from the: owner's 
allocable share of net income under Subsection A of this section. 
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C. The obligation to deduct and withhold from payments or allocable net income as provided in 
Subsections A and B of this section does not apply to payments that are made to: 

(1) acorporation whose principal place of business is in New Mexico or an individual who 
is a resident of New Mexico; 

(2) remittees with a New Mexico address as SHE on internal revenue service form 1099- 
Misc or a successor form or on a pro forma 1099-Misc or a successor form for those entities that do 
not receive an internal revenue service form 1099-Misc; 

(3) the United States, this state or any agency, instrumentality or political subdivision of 
either; 

(4) any federally recognized Indian nation, tribe or pueblo or any agency, instrumentality 
or political subdivision thereof; or 

(5) organizations that have been granted exemption from the federal income tax by the 
United States commissioner of internal revenue as organizations described in Section 501(c)(3) of 
the Internal Revenue Code. However, the obligation to deduct and withhold from payments of al- 
locable net income to organizations identified in this paragraph applies if that income constitutes 
unrelated business income. 

D. Except as provided in Subsection H of this section, the rate of withholding shall be set by a 
department directive; provided that the rate may not exceed the higher of the maximum bracket 
rate set by Section 7-2-7 NMSA 1978 for the taxable year or the maximum bracket rate set by Sec- 
tion 7-2A-5 NMSA 1978 for the taxable year; and provided further that remitters shall be given 
ninety days' notice of a change in the rate. 

KE... If a remitter receives oil and gas proceeds from which an amount has been deducted. and 
withheld pursuant to the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act ora 
pass-through entity has deducted and withheld an amount pursuant.to the Oil and Gas Proceeds 
and Pass-Through Entity Withholding Tax Act from the allocable share of net income of an owner 
that is also a pass-through entity, the remitter or payee pass-through entity may take credit for 
that amount in determining the amount the remitter or payee pass-through entity must withhold 
and deduct pursuant to this section. 

F. If the amount to be withheld from all payments to a remittee in a calendar quarter 
has not exceeded thirty dollars ($30.00) and a payment to a remittee is less than ten dollars 

($10.00), no withholding is required. If the amount to be withheld from an owner's allocable 
share of net income in any calendar year is less than one hundred dollars ($100), no withhold- 
ing is required. 

G. Except as ah Aasa cat in Subsection H of this section, at the option of a remitter or pass- 
through entity, a remitter or pass-through entity may agree with a remittee or an owner that 
the remittee or owner pay the amount that the remitter or pass-through entity would have been 
required to withhold and remit to the department on behalf of the remittee or owner pursuant to 
the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act. The payments by the 
remittee or owner shall be remitted on the dates set forth in Section 7-3A-6 NMSA 1978 on forms 
and in the manner required by the department. 

jal Excluding wages, a personal services business shall deduct and withhold an amount equal 
to the owner's allocable share of net income multiplied by the highest rate for ene individuals 
provided in Section 7-2-7 NMSA 1978. 

I. If the remittee or owner is an insurance company and falls under the provisions of Sec- 
tion 59A-6-6 NMSA 1978, no withholding is required pursuant to this section: 


History: 1978 Comp., § 7-3A-3, enacted by Laws added "for each quarter", in Subsection B, after "and with- 
2003, ch. 86, § 6; 2010, ch. 58, § 10; 2011, ch. 177, § 6; hold from each owner's " added "allocable"; after "income 
2012, ch. 40, § 2. for that", deleted "quarter" and added "calendar", after 

The 2012 amendment, effective May 16, 2012, re- "multiplied by the owner's" added "allocable", and after "to 
quired quarterly withholding; exempted payment to re- be withheld from the owner's" added "allocable share of"; 
mittees with a New Mexico address from withholding; in Subsection C, in the introductory sentence, after "pay- 
required withholding if payments to charitable organi- ments or", added "allocable", added Paragraph (2), and in 
zations constitute unrelated business income; increased Paragraph (5), added the last sentence; deleted former 
the minimum annual amount that required withholding; Subsection E, which required a pass-through entity that 
exempted payments to insurance companies from with- had been in existence for one full taxable year to compute 
holding; in Subsection A, after "being made to a remittee", withholding based on the net income of the entity for the 
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preceding year; in Subsection E, after "Tax Act from the", and B of this section"; in Paragraph (1) of Subsection C, 
added "allocable share of"; in Subsection F,,in the second deleted "remittees with a New Mexico address as shown 
sentence, after "from an owner's "added "allocable", after on internal revenue service form 1099-MISC or successor 
"in any calendar", deleted "quarter" and added "year", and form" and added "a corporation whose principal place of 
after "is less than", deleted "thirty dollars ($30.00)" and business is in New Mexico or an individual who is a resi- 
added "one hundred dollars ($100.00)"; in Subsection H, dent of New Mexico"; in Subsection D, after "The rate of 
after "equal to the owner's", added "allocable"; and added _. withholding", deleted "is six and three-fourths percent for 
Subsection I. ~ the period October 1, 2003 through December 31, 2004. 

Applicability. — Laws 2012, ch. 40, § 8 provided that the Thereafter the rate shall be set by, department regula- 
provisions of Laws 2012, ch. 40, §§ 1 through 7 are applica- tion." and added "shall be set by a department directive"; 
ble to taxable years beginning on or after January 1, 2012. added Subsections E and F; in Subsection G, in the first 

The 2011 amendment, effective July 1, 2011, required sentence, added "all payments to a remittee in a calendar 
personal seryices businesses to deduct and withhold in- quarter has not exceeded thirty dollars ($30.00) and" and 
come tax from payments to performing artists. added the last sentence; and added Subsection H. 

The 2010 amendment, effective May 19, 2010, in Temporary provisions. — Laws 2010, ch, 53, § 17 
Subsection A, after "Subsection", changed "C" to "D"; af- ‘provided that for a taxable year beginning on or after 
ter "multiplied by the", deleted "gross"; and after "'multi-, January 1, 2011, but before January 1, 2012, no remitter 
plied by the amount", added "prior to withholding"; added or pass- through entity shall be subject to the penalty im- 
Subsection B; in Subsection C, after "withhold from pay- -—>— posed pursuant to Section 7-1-69 NMSA 1978 for failure 
ments", added "or net income" and after "as provided in", ' to comply with the provisions of the Oil and Gas Proceeds 


changed "Subsection A of this section" to "Subsections A and Pass-Through Entity Withholding Tax Act. 


7-3A-4, Deductions considered taxes. 


Amounts deducted under the provisions of the Oil and Gis: Proceeds and Pass-Through Entity 
Withholding Tax Act are a collected tax. A remittee who receives payment of oil and gas proceeds 
or an owner with an allocable share of net income does not have a right of action against the remit- 
ter or pass-through entity for the amount deducted and withheld from the oil and gas Soiihie i or 
an allocable share of net income. 


History: 1978 Comp., § 7-3A-4, enacted by Laws the second sentence , after "payment of oil and gas pro- 


2003, ch. 86; §.7; 2010, ch. 53, § 11; 2012, ch. 40, § 3. ».ceeds", added "or an owner with a share. of net income"; af- 
The 2012 amendment, effective May 16, 2012, mea- ter ' ‘against the remitter", added "or pass-through entity"; 
sured net income by allocable shares and in the second and after ' ‘withheld srg oil and gas proceeds", added "or 

sentence, after "or an owner with", deleted "a" and added net income". 
"an. allocable" and after the "gas proceeds on" added "an Temporary mt ites Pay et — Laws 2010,.ch. 53, § 17 
allocable share of". _ provided that for a taxable year beginning on or after 
Applicability. — Laws 2012, ch. 40, § 8 provided that the January 1, 2011, but before January 1, 2012, no remitter 
provisions of Laws 2012, ch. 40, §§ 1 through 7 are applica- or pass-through entity shall be subject to the penalty im- 
ble to taxable years beginning on or after January 1, 2012. posed pursuant to Section 7-1-69 NMSA 1978 for failure 
The 2010 amendment, effective May 19, 2010, in the to comply with the provisions of the Oil and Gas Proceeds 
first sentence, added "and Pass-Through Entity" and in and Pass-Through Entity Withholding Tax Act. 


‘ 


7-3A-5. Remitters and pass-through entities liable for, amounts 
deducted and withheld; exceptions. 


A. Every remitter or pass-through entity i is liable for: 

(1) amounts required to be deducted and withheld by the Oil and Gas Proceeds ate Pass- 
Through. Entity Withholding Tax Act regardless of whether the amounts were in fact deducted and 
withheld; and 

(2) .for the amounts that a remittee or an owner has, agreed. to remit pursuant to Sub- 
section G of Section 7-3A-3 NMSA 1978, once the department has notified the remitter or pass- 
through entity that the remittee or owner has failed to remit. 

B,.. A remitter or pass-through entity is not liable for.amounts required to be deducted and 
withheld by the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act Day not de- 
ducted or withheld if: 

(1) ..the remitter or pass-through entity fails to deduct and withhold the bacon S amounts 
and if the tax against which the required amounts would have been credited is paid; or 

(2) the remitter's or pass- -through entity's failure to deduct and withhold the required 
amounts is tie to reasonable cause. 


5 
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‘History: 1978 Comp., § 7-3A-5, enacted by Laws of Subsection A; added the introductory sentence of Sub- 
20038, ch. 86, § 8; 2010, ch. 58, § 12; 2012, ch. 40, § 4. section B; in Subsection B(1), after "the remitter", added 
The 2012 amendment, effective May 16, 2012, elimi- "or pass-through entity" and after "have been credited is 
nated changes in net income for federal income tax pur- paid", deleted "the remitter shall not be liable for those 
poses as an exception to liability for withholding and de- amounts not deducted and withheld"; in Subsection B(2), 
leted former Subsection C, which provided that changes after "the remitter's", added "or pass-through entity's" 
in net income due to a timely election for federal income and after "reasonable cause", deleted "such as reliance on 
tax purposes was reasonable cause for failing to withhold. addresses supplied by remittees, the remitter shall not 
Applicability. — Laws 2012, ch. 40, § 8 provided that the be liable for.amounts not deducted and withheld"; and 
provisions of Laws 2012, ch, 40, §§ 1 through 7 are applicable added Subsection C. ; 
to taxable years beginning on or after January 1, 2012. Temporary provisions. — Laws 2010, ch, 53, § 17 
The 2010 amendment, effective May 19, 2010, in the provided that for a taxable year beginning on or after 
catchline, changed "Remitter" to "Remitters and pass- January 1, 2011, but before January 1, 2012, no remitter 
through entities"; in Subsection A, in the introductory or pass-through entity shall be subject to the penalty im- 
sentence, added "or pass-through entity"; in Subsection posed pursuant to Section 7-1-69 NMSA 1978 for failure 
AQ), after "Oil and Gas Proceeds", added "and Pass- to comply with the provisions of the Oil and Gas Proceeds 
Through Entity" and after "deducted and withheld", de- and Pass-Through Entity Withholding Tax Act. 


leted "except that" and added "and"; added Paragraph (2) 


7-3A-6. Date payment due; form. 


A. Amounts withheld under the provisions of the Oil and Gas Proceeds and Pass-Through 
Entity Withholding Tax Act by a remitter are due on or before the twenty-fifth day of the month 
following the end of the calendar quarter when the taxes were required to be withheld. 

-B. Amounts withheld under the provisions of the Oil and Gas Proceeds and Pass-Through En- 
tity Withholding Tax Act by a pass-through entity are due on or before the due date of the federal 
tax return required for the pass-through entity. 

C. The amount withheld shall be remitted on a form and in a manner required by the Hanae 
ment, provided that amounts withheld and remitted from oil and gas proceeds are kept distinct 
from every other tax or withheld amount. 


History: 1978 Gates § 7-83A-6, enacted by Laws Temporary provisions. — Laws 2010, ch. 53, § 17 
von ch. 86, § 9; 2010, ch. 53, § 13; 2012, ch. 40, § 5. provided that for a taxable year beginning on or after 
e 2012 amendment, affadtite May 16, 2012, estab- January 1, 2011, but before January 1, 2012, no remitter 
lished a payment due date and added a new ‘Subsection B or pass-through entity shall be subject to the penalty im- 
and relettered former Subsection B as Subsection C. posed pursuant to Section 7-1-69 NMSA 1978 for failure 
Applicability. — Laws 2012, ch. 40, §8 provided that the to comply with the provisions of the Oil and Gas Proceeds 


provisions of Laws 2012, ch. 40, §§ 1 through 7 are applica- and Pass-Through Entity Withholding Tax Act. 
ble to taxable years beginning on or after January 1, 2012. 
» The 2010 amendment, effective May 19, 2010, in Sub- 
section A, after the phrase "Oil and Gas Proceeds", adds 
the phrase "and Pass-Through Entity". 


7-3A-7. Statements of withholding. 


A. Every remitter shall: 
(1) file an annual statement of withholding for each remittee that: 

(a) is in electronic format and includes a form 1099-Misc or a successor form or on a 
pro forma 1099-Misc or a successor form for. those entities that do not receive an internal revenue 
service form 1099-Misc; 

| (b) ‘is filed with the department on or before the last day of February of the year fol- 
lowing that for which the statement is made; and 

(c) includes the total oil and gas proceeds paid to the remittee and the total amount of 
tax withheld for the calendar year; and 

(2) provide a copy of the annual statement of withholding to the remittee on or before Feb- 
ruary 15 of the year following the year for which the statement is made. 
_B. .The department shall develop and adopt rules regarding the filing of a report pursuant to 
this section and the attachment of form 1099-Misc or a successor form or a pro forma 1099-Misc or 
a successor form, if the remitter is not able to file those forms in an electronic format. 
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C. Every remitter shall file an electronic report of the remittees who have:certified that the 
remittee is responsible for filing the remittee's own oil and gas proceeds tax report 7 and for paying 


the remittee's oil and gas proceeds tax liability due. 


. D,. Every pass-through entity doing business in New Mexico shall: 
(1) file an annual information return with the department that: 

(a). is filed on or before:.1) the due date of the entity's federal return for the taxable 
year; or 2) if the entity's taxable year is a calendar year, if the entity is approved by the depart- 
ment to use electronic media for filing and if the entity uses electronic media to file the annual 
information return, the end of the month in which the entity's federal return is due; 

(b) is signed by the business manager or one of the owners of this pass- ‘through etitity; 


and 


(ce) contains all information required by the department, including the pass-through 
entity's gross income; the pass-through entity's net income;'the amount of each owner's allocable 
share of the pass-through entity's net income; and the name, address and tax identification num- 
ber of each owner entitled to an allocable share of net income; and 

(2) provide to each of its owners sufficient information. to enable the owner to comply with 
the provisions of the Income Tax Act [Chapter 7, Article 2 NMSA 197 8] and the Corporate Income 
and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] with respect to the owner's allocable 


share of net income. 


E. The department shall compile each year the annual statements: of withholding sreivaistbed 
from the remitters and the annual information returns received from pass-through entities and 
compare the compilations with the records of corporations, individuals, estates or trusts Aline in- 


come tax returns. 


History: 1978 Comp., § 7-3A-7, enacted by Laws 


2003, ch. 86, § 10; 2010, ch. 53, § 14; 2012, ch. 40, § 6; 
2015 (1st S.S.), ch. 2, § 5. 

The 2015 (1st S.S.) amendment, effective Septem- 
ber 6, 2015; amended the deadline for filing:an annual 
information return by a pass-through entity doing busi- 
ness in New Mexico; in Subparagraph D(1)(a), after "on or 
before", added "1)", and after "the taxable year;",; added "or 
2) if the entity's taxable year is a calendar year, if the en- 
tity is approved by the department to use electronic media 
for filing and if the entity uses electronic media to file the 
annual information return, the end of the month in which 
the entity's federal return is due". 

Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 provided 
that the provisions of Laws 2015 (1st S.S.), ch. 2, § 5 apply to 
taxable years beginning on or after January 1, 2015. 

The 2012 amendment, effective May 16, 2012, re- 
quired electronic filing of statements of withholding; 
provides for filing of reports if a remitter cannot file elec- 
tronically; provided for filing by a remitter of reports if a 
remittee is responsible for filing a report and paying the 
tax due; in Subsection A, in Paragraph (1), in Subpara- 
graph (a), after "is in", deleted "a form prescribed by the 
department" and added the remainder of the sentence; 
added new Subsections B and C and relettered the suc- 
ceeding subsections; and in Subsection D, in Paragraph 
(1), in Subparagraph (c), after"each owner's", added "allo- 
cable" and after "owner entitled to", added "an allocable"; 
and in Paragraph (2), after "to the owner's", added "allo- 
cable". 


Applicability. — Laws 2012, ch..40,'§ 8 provided that the 
provisions of Laws 2012, ch. 40, 88 1 through 7 are applicable 
to taxable years beginning on or after January 1, 2012. 

The 2010 amendment, effective May 19, 2010, in 
Subsection A(1), after "each remittee", deleted "This 
statement shall be" and added "that"; in Subsection A(1) 
(a), at the beginning of the sentence, added "is" and af- 
ter "department", deleted "and shall be"; in Subsection 
A(1)(b), at the beginning of the sentence, added'"is" and 
after "statement is made", deleted "It shall include" and 
added. "and"; in Subsection A(1)(c), at the: beginning 
of the sentence, added "includes" and after "calendar 
year", deleted ‘the former last sentence, which provided 
that the department shall compile each year the ans 
nual statements received from remitters and compare 
the compilation with records of individuals, estates or 
trusts filing income tax returns; in Subsection A(2), at 
the beginning of the sentence, added "provide-a"; after 
"statement of withholding", deleted "shall be furnished": 
and after "to the remittee", deleted oy the remitter"; 
and added Subsections B and C. 

Temporary provisions. — Laws 2010, ob 53, § 17 
provided that for, a taxable year beginning on or after 
January 1, 2011, but before January 1, 2012, no remitter 
or pass-through entity shall be subject to the penalty im- 
posed pursuant to Section 7-1-69 NMSA 1978 for failure 
to comply with the provisions of the Oil and Gas Proceeds 
and Pass-Through Entity Withholding Tax Act. 


7-3A-8. Withheld amounts credited, against income tax. 


The eritire amount of oil-and ‘gas proceeds and an allocable share of net income upon which the 
tax was deducted and withheld or upon which payments were made by owners in lieu of withhold- 
ing shall be included in the base income of the remittee for purposes of the Income Tax Act [Chap- 
ter 7, Article 2 NMSA 1978] and the Corporate Income and Franchise Tax Act [Chapter 7, Article 
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2A NMSA 1978]. The amount of tax-deducted and withheld or payments made by owners in lieu of 
withholding pursuant to the Oil and Gas Proceeds and Pass-Through Entity Withholding Tax Act 
during the taxable year shall be credited nase any income tax or Gee income tax due from 
the remittee or owner. ) 


History: 1978 Comp., § 7-3A-8, enacted by Laws withholding"; and in the second sentence, after "deducted 


2003, ch. 86, § 11; 2010, ch. 53, § 15; 2012, ch. 40, § 7. rand withheld", added "or payments made by owners in 
The 2012 amendment, effective May 16, 2012, mea- lieu of withholding"; after "Oil and Gas Proceeds", added 
sured net income by allocable shares and in the first sen- © "and Pass-Through Entity; and after "tax due from the re- 
tence; after gas proceeds and", added:"an allocable share. mittee", added "or owner". 
of", Temporary provisions. — Laws 2010, ch. 53, § 17 
Applicability. — Laws 2012, ch. 40, § 8 provided that the provided that for a taxable year beginning on or after 
provisions of Laws 2012, ch. 40; §§ 1 through 7 are applica- January 1, 2011, but before January 1, 2012, no remitter 
ble to taxable:years beginning on or after January 1, 2012. or pass-through entity shall be subject to the penalty im- 
The 2010 amendment, effective May 19, 2010, in the posed pursuant to Section 7-1-69 NMSA 1978 for failure 
first sentence, after "oil and gas proceeds", added "and to comply with the provisions of the Oil and Gas Proceeds 


net income" and after "deducted and withheld", added and Pass-Through Entity Withholding Tax Act. 
“or upon which payments were made by owners in lieu of 


7-8A-9. Interpretation of act; administration and enforcement of act; 
report to legislature. 


“A. The department shall interpret the provisions of the Oil and Gas Proceeds and Pass- Through 
Entity Withholding Tax Act. 

B. ' The department shall administer and enforce the Oil and Gas Proceeds and Pass-Through 
Entity Withholding Tax Act, and the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] ap- 
plies to the administration and enforcement of the Oil and Gas Proceeds and Pass- Through Entity 
Withholding Tax Act. 

C. No later than December 1 of each year, the department shall submit a report to the pelnaltes 
ture showing: 

(1) the total amount of taxes withheld by remitters and paid to the department during the 
previous calendar year pursuant to the Oil and Gas Proceeds and Pass-Through Entity Withhold- 
ing Tax Act;and | 

(2) the amount of taxes withheld by remitters pursuant to the Oil and Gas Proceeds and 
Pass-Through Entity Withholding Tax Act that were credited against income taxes or corporate 
income taxes by remittees during the previous calendar year. 


History: 1978 Comp., § 7-3A-9, enacted by Laws Temporary provisions. — Laws 2010, ch. 53, § 17 
2008, ch. 86, § 12; 2010, ch. 53, § 16; 2011, ch, 139, § 1. provided that for a taxable year beginning on or after 
The 2011 amendment, effective June 17, 2011, added January 1, 2011, but before January 1, 2012, no remitter 
Subsection C to require the department to submit a report or pass-through entity shall be subject to the penalty im- 
to the legislature relating to the amount of taxes withheld posed pursuant to Section 7-1-69 NMSA 1978 for failure 
from oil and gas proceeds. to comply with the provisions of the Oil and Gas Proceeds 
The 2010 amendment, effective May 19, 2010, in and Pass-Through Entity Withholding Tax Act. 
Subsection A, added "and Pass-Through Entity"; and in Applicability. — Laws 2010, ch. 53, § 19 provided that 
Subsection B, after "enforce the Oil and Gas Proceeds", the provisions of this act are applicable to taxable years 
added "and Pass-Through Entity" and after "enforce- beginning on or after January 1, 2011. 
ment of the Oil and Gas Brockeds added "and Pass- 
Through Entity". 


7-3A-10. Election of entity-level tax. 


A. . A pass-through entity may elect on an annual basis to pay a tax at the entity level for a tax- 
able year. The tax that may elected to be paid pursuant to this section may be referred 'to as the 
"entity-level tax". 
B. Pass-through entities electing to pay the entity-level tax shall make the election by filing a 
complete entity-level tax return with the department in the form and manner as prescribed by the 
department. The return shall be filed no later than the original or extended due date of the entity's 
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federal partnership or S corporation return for the taxable year. Payment of the entity-level tax 
shall accompany or precede the filing of the return. 

C. . The entity-level tax is imposed on the distributed net income of the pass-through entity 
for the taxable year. The rate of entity-level tax is equal to the higher of the maximum tax rate 
imposed pursuant to Section 7-2-7 NMSA 1978 or the maximum tax rate imposed pursuant to coe 
tion 7-2A-5 NMSA 1978 for the taxable year. : 

D. Distributed net income of a pass-through entity shall equal the amount of net income of the 
pass-through entity allocated and apportioned to New Mexico pursuant to the Uniform Division of 
Income for Tax Purposes Act [Chapter 7, Article 4 NMSA 1978], less allocations of net income from 
that amount to: 

(1) the United States, this state or a political subdivision of either; 

(2) a federally recognized Indian nation, tribe or pueblo located wholly or partially in New 
Mexico, or any political subdivision thereof; 

(8). an organization that has been granted exemption from the federal income tax by the 
United States commissioner of internal revenue as an organization described in Section 501(¢)(3) 
of the Internal Revenue Code; or 

(4) . a corporate partner that would properly include the income in the partner' 8 New Mex- 
ico tax return as part of the partner's unitary business income. _ | 

E. Pass-through entities electing to pay the entity-level tax shall make estimated payments of 
the tax at the same time and in the same amounts as the withholding required by Subsection B of 
Section 7-3A-3 NMSA 1978. Amounts remitted pursuant to Subsection B of Section 7-3A-3 NMSA 
1978 by entities electing to pay the entity-level tax shall be deemed payments of estimated entity- 
level tax. 

F. If, for a taxable year, the sum of the estimated payments of tax made by a pass-through 
entity pursuant to Subsection E of this section exceeds the amount of entity-level tax owed, the 
pass-through entity may apply for a refund of the difference. If, for a taxable year, the entity-level 
tax owed by a pass-through entity exceeds the sum of the estimated payments made by the pass- 
through entity, the pass-through entity shall remit the difference on or before the date the pass- 
through entity's entity-level tax is due. 


History: Laws 2022, ch. 46, § 3. Applicability. — Laws. 2022, ch. 46, § 4 provided that 
Effective dates. — Laws 2022, ch. 46 contained no ef- the provisions of Laws 2022, ch. 46 apply to taxable years 
fective date provision, but, pursuant to N.M. Const., art. beginning on or after January zk ie 


IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


ARTICLE 4 
e e 6 
Division of Income for Tax Purposes 

Sec. Sec. 
7-4-1, Short title. . 7-4-14, Payroll factor for apportionment of business in- 
7-4-2. Definitions. come, 
7-4-3. Allocation and apportionment of income in general. 7-4-15. Determination of compensation for inclusion in 
7-4-4. When taxable in another state. payroll factor. 
7-4-5. Allocation of certain nonbusiness income. 7-4-16, Sales factor for apportionment of business in- 
7-4-6. Allocation of rents and royalties. come, 
7-4-7, Allocation of capital gains and losses. 7-4-17. Determination of sales in this state of tangible per- 
7-4-8. Allocation of interest and dividends. sonal property for inclusion in sales factor. 
_7-4-9, Allocation of patent and copyright royalties. 7-4-18, Determination of sales in this state of services 
7-4-10. Apportionment of business income: and other property for inclusion in sales 
7-4-11, Property factor for apportionment of business in- factor. 

come, 7-4-19. Equitable adjustment of standard allocation or 
7-4-12, Valuation of property for inclusion in property apportionment. 

factor. 7-4-20.. Agreements authorized in unusual cases. 
7-4-13, Determination of average value of property for 7-4-21, Construction of act. 


inclusion in property factor. 


672 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-4-1 DIVISION OF INCOME FOR TAX PURPOSES 7-4-2 


7-4-1. Short title. 


Chapter 7, Article 4 NMSA 1978 may be cited as the "Uniform Division of Income for Tax Pur- 
poses Act". 


, History: 1953 Comp., § 72-15A-16, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
‘1965, ch. 203, § 1; 1981, ch. 37, § 47. struction and application of Uniform Division of Income 
ANNOTATIONS for Tax Lampuses Act, 8 A.L.R.4th 934. 


Law reviews. — For article, "New Mexico Taxes: Tak- 
ing Another Look," see 32.N.M.L. Rev. 351 (2002), 


7-4-2, Definitions. 


As used in the Uniform Division of Income for Tax Purposes Act: 

A. "business income" means income arising from transactions and activity in the regular 
course of the taxpayer's trade or business and income from the disposition or liquidation of a busi- 
ness or segment of a business. "Business income" includes income from tangible and intangible 
property if the acquisition, management or disposition of the property constitute integral parts of 
the taxpayer's regular trade or business operations; 

B. "commercial domicile" means the principal place from which the trade or business of the 
taxpayer is directed or managed; 

C. "compensation" means wages, salaries, commissions and any other form of remuneration 
paid to employees for personal services; 

D. ."department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

E. "nonbusiness income" means all income other than business income; 

F. "sales" means all gross receipts of the taxpayer not allocated under Sections 7-4-5 Ehrenge 
7-4-9 NMSA 1978 of the Uniform Division of Income for Tax Purposes Act; 

G. "secretary" means the secretary of taxation and revenue or a division director deleted by 
the secretary and 

H:; "state" means any state of the United States, the District of Columbia, the commonwealth 
of Puerto Rico, any territory or possession of the United States, and any foreign country or political 
subdivision thereof. 


History: 1953 Comp., § 72-15A-17, enacted by Laws II. CONSTITUTIONAL ISSUES. 
1965, ch. 208, § 2; 1986, ch. 20, § 55; 1999, ch. 47, § 7. : , Tee , 
The 1999 amendment, effective June 18, 1999, in Sub- Fairly apportioned tax constitutional. — When 


the apportioned tax is only on that portion of taxpayer's 
income that fairly represents the extent of taxpayer's 
business activities in this state; tax is not violative of 


section A inserted "income from the disposition or liqui- 
dation of a business or segment of a business, ‘Business 


" 


income" and made minor stylistic changes. 

the due process or commerce clauses of the federal con- 
ANNOTATIONS stitution. Tipperary Corp. v. N.M. Bureau of Revenue, 
1979-NMCA-031, 93 N.M. 22, 595 P.2d°1212, cert. denied, 

I. GENERAL CONSIDERATION, 92 NM, 675, 593 P.2d 1078. pal ae a 
Il. CONSTITUTIONAL ISSUES. Taxation of dividends from foreign subsidiar?. 
Ill, BUSINESS INCOME. — The right of a state to tax dividends from foreign sub- 
IV. UNITARY BUSINESS PRINCIPLE. sidiaries must be considered in relation to the due process 
I. GENERAL CONSIDERATION. | requirements that the income attributed to a state for tax 
purposes be rationally related to values connected with 
"Transactions and activity in the regular course the taxing state. FW. Woolworth Co, v. Taxation & Revenue 


of the taxpayer's trade or business" means business Dep't, 458 US. 364, 102 S. Ct. 3128, 73 L. Ed: 2d 819, reh'g 
deals and the performance of a specific function in the denied, 459 U.S. 961, 108 S. Ct. 274, 74 L, Ed. 2d 213 (1982). 


normal, typical, customary or accustomed policy or proce- Taxation of income from foreign tax credit. — A 
dure of the taxpayer's trade or business. Champion Int'l foreign tax credit arising from the taxation by foreign na- 
Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M: 411, tions of a corporation's foreign subsidiaries that had no 
540 P.2d 1800, cert. denied, 89 N.M. 5, 546 P.2d 70; Tip- unitary business relationship with the state, efforts by 
perary Corp. v. N.M. Bureau of Revenue, 1979-NMCA-031, the state to tax this income "deemed received" - with re- 
93 N.M. 22, 595 P.2d 1212, cert. denied, 92 N.M. 675, 593 spect to which the state contributed nothing - were held 
P.2d 1078. to contravene the due process clause. Ff. W. Woolworth Co. 


v. Taxation & Revenue Dep't, 458 U.S. 354, 102 S, Ct. 3128, 
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78 L, Ed. 2d 819, reh'g denied, 459 U.S. 961, 103 S. Ct. 274, 
74 L, Ed. 2d 213 (1982). 


III. BUSINESS INCOME. 


All income of business organization is not "busi- 
ness income"; business income must arise from the reg- 
ular course of business, Tipperary Corp. v. N.M., Bureau 
of Revenue, 1979-NMCA-081, 93 N.M. 22, 595 P.2d 1212, 
cert. denied, 92 N.M. 675, 593 P.2d 1078. 

Business income must arise from such transac- 
tions. — To constitute business income the income must 
arise from transactions and activity in the regular course 
of a trade or business. McVean & Barlow, Inc. v. N.M, Bu- 
reau of Revenue, 1975-NMCA-128, 88 N.M, 521, 543 P.2d 
489, cert. denied, 89 N.M. 6, 546 P.2d 71, 

Factors pertinent in determining if income is 
business income. — Pertinent in determining whether 
income arises from transactions in the regular course of 
business is the nature of the particular transaction and 
former practices of the business entity; also pertinent is 
how the income is used. Champion Int'l Corp. v. Bureau 
of Revenue, 1975-NMCA-106, 88 N.M. 411,540 P.2d 1300, 
cert. denied, 89 N.M. 5, 546 P.2d 70; Tipperary, Corp. v. 
N.M., Bureau of Revenue, 1979-NMCA-031, 98 N.M, 22, 
595 P.2d 1212, cert. denied, 92 N.M. 675, 593 P.2d 1078. 

Use of investment income. — The use to which a 
multistate corporation put its investment income was de- 
terminative of whether it was business income, Champion 
Int'l Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 
411, 540 P.2d 1300, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Determination of business income. — Use to 
which income is put determines whether it is business 
income. Tipperary Corp. v. N.M. Bureau of Revenue, 
1979-NMCA-031, 93 N.M. 22, 595 P.2d 1212, cert. denied, 
92 N.M. 675, 593 P.2d 1078. 

Short-term investment income held business in- 


TAXATION 


come. — Since a multistate corporation derived inter- ° 


est income from capital earned in its business, ‘rather 
than having a large cash balance in the bank, purchas- 
ing short-term investments and highly liquid assets from 
which the interest was derived, money from which short- 
term investments was needed for future business activity, 
such investment was a specific function of the corpora- 
tion, and that it was usual and customary in the corpora- 
tion's business to follow this practice, whenever there was 
enough money or business income that was not immedi- 
ately needed in the business, and therefore the invest- 
ment income was business income. Champion Int'l Corp, 
v. Bureau of Revenue,.1975-NMCA-106, 88 N.M. 411, 540 
P.2d 1300, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Rent of part of office space held business income. 
— Although a multistate corporate taxpayer claimed that 
income derived from rent of 5% of its total.office space 
was not "business, income" because it was not in the busi- 
ness of renting real estate, the most reasonable inference 
to be drawn from the record is that rental of available of- 
fice, space was a customary procedure, done in the regu- 
lar course of the taxpayer's business, and since there was 
no.evidence in the record to contradict this inference, the 
rental income was held to be "business income," Champion 
Int'l Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 
411, 540 P.2d, 1300, cert. denied, 89 N.M..5, 546 P.2d 70, 

Income from sale of telephone poles by paper 
company held business income. — Since a multistate 
corporation manufactured wood and paper products from 
timber on land owned or leased by it, and sold some of 
its logs to. telephone utilities for use as.telephone poles 
and the sale of logs was a normal, customary procedure in 
the taxpayer's business for the year in question and had 
been for several years, the income arising therefrom was 
income arising from transactions and activity in the regu- 
lar course of the taxpayer's trade or business. Champion 
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Int'l Corp. v. Bureau of Revenue, 1975-NMCA-106, 88 N.M. 
411, 540 P.2d 1800, cert. denied, 89 N.M. 5, 546 P.2d 70. 

When coal lease sale in regular course of business. 
— Since taxpayer is in the business of exploration and 
development of oil, gas and minerals, the sale of the coal 
leases is in the regular course of this business. Tipperary 
Corp, v. New,.Mexico Bureau of Revenue, 1979-NMCA-031, 
93 N.M. 22, 595 P.2d 1212, cert. denied, 92 N.M. 675, 593 
P.2d 1078. 

Coal lease sale taxable. — Since taxpayer's business 
is unitary and since a gain from the sale of its coal leases 
is' business income under Subsection A of this section, this 
state can tax a percentage of this income. Tipperary Corp. v. 
New Mexico Bureau of Revenue, 1979-NMCA-031, 93 N.M. 
22,595 P.2d 1212, cert. denied, 92 N.M. 675, 593 P.2d 1078. 

Income from coal dragline leases held business 
income, — Oil company's income from its dragline leases 
was business income because: the leases generated sub- 
stantial capital for the company's general business pur- 
poses, and the leases were ongoing, recurring transactions 
constituting a regular or customary portion of company! 8 
overall business, which contributed to the company's eco- 


‘nomic enterprise as a whole. Kewanee Indus., Inc, v. Reese, 


1993-NMSC-006, 114'N.M. 784, 845 P.2d 1238. 

Income from liquidation of part of business held 
not business income. — Since the taxpayer was not in 
the business of buying and selling pipeline equipment and 
the transaction in question was a partial liquidation of 
taxpayer's business and.a total cessation and liquidation 
of one facet of the business, the sale of equipment did not 
constitute an integral part of the regular trade or busi- 
ness operations of taxpayer and the proceeds thereof were 
not business income. McVean & Barlow, Ine. v: N.M..Bu- 
reau of Revenue, 1975-NMCA-128, 88 N.M. 521, 543 P.2d 
aed, cert. denied, 89 N.M. 6, 546 P.2d ipr 


IV. UNITARY BUSINESS PRINCIPLE, 


Underlying unitary business required. — The 
linchpin of apportionability for state income taxation of 
an interstate enterprise is the unitary-business principle. 
EW. Woolworth Co, v. Taxation & Revenue Dep't, 458 US. 
354, 102 S. Ct. 3128, 73 L. Ed. 2d 819, reh'g denied, 459 
US. 961, 103 S. Ct. 274, 74 L. Ed, 2d 213 (1982), 

Derivation of dividend income from subsidiaries, 
— The potential to operate a company as part of a unitary 
business is not dispositive when, looking at the underly- 
ing economic realities of a unitary business, the dividend 
income from subsidiaries in fact is derived from unrelated 
business activity which constitutes a discrete business en- 
terprise. FW. Woolworth Co. v. Taxation & Revenue Dep't, 
458 U.S. 354, 102 S. Ct. 3128, 78 L. Ed. 2d 819, reh'g de- 
nied, 459 US. 961, 103 S. Ct. 274, 74 L. Ed. 2d 213 (1982), 

Existence of underlying unitary business. — 
When, except for the type of occasional oversight - with 
respect to capital structure, major debt, and dividends - 
that any parent gives to an investment in a subsidiary, 
there is little or no integration of business activities or 
centralization of management of the parent company and 
its foreign subsidiaries, there is no underlying unitary 
business that would justify the state's taxing of dividends 
from the foreign subsidiaries. & W. Woolworth Co. v. Taxa- 
tion & Revenue Dep't, 458 U.S, 354, 102.8, Ct. 3128, 73 L. 
Ed, 2d 819, reh'g denied, 459 U.S. 961, 103 S. Ct. 274, 74 L. 
Ed. 2d 213 (1982). 

Multistate business may be unitary or indepen- 
dent. — A multistate business isa "unitary business" for 
income tax purposes when operations conducted in one 
state benefit and are in turn benefited by operations in 
another state, and if its various parts are interdependent 
and of mutual benefit so as to form one integral busi- 
ness rather than several business entities, it is unitary. 
On the other hand, if a multistate business enterprise is 
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conducted in a way that one, some or all of the business 
operations outside New Mexico are independent of and 
do not contribute to the business operations within this 
state, the factors attributable to the outside activity may 
be excluded. Champion Int'l Corp. v. Bureau of Revenue, 
1975-NMCA-106, 88 N.M. 411, 540 P.2d 1300, cert, denied, 
89 N.M. 5, 546 P.2d 70. 

Taxpayer must show business independent to 
exclude income. — Where a multistate corporation 
challenged commissioner's allocation of certain interest, 
rent and gains to business income, but failed to produce 
evidence that its business activity outside of New Mexico 
was dependent or independent of its instate operations, 


or that the interest, rent and gains income was’ not an 
integral part of its business carried on in this state, no 
question was raised whether any of its income was non- 
business income because there was no evidence that its 
activities were not part of a unitary business, and there- 
fore the assessed additional corporate income tax was 
affirmed. Champion Int'l Corp. .v. Bureau of Revenue, 
1975-NMCA-106, 88 N.M. 411, 540 P.2d 1800, cert, denied, 
89 N.M. 5, 546 P.2d 70. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes trade or business under Internal Revenue 


Code (US.C.A, Title 26), 161 A.L.R. Fed. 245. 


q- 4. 3. Allocation and apportionment of i income in general. 


Except as otherwise provided by law any taxpayer ettesa income which i is taxable both within 
and without this state, other than the rendering of purely.personal services by an individual shall 
allocate and spportien his net income as provided in the Uniform Division of Income for Tax Pur- 


poses Act. 


History: 1953 Comp., § 72-15A-18, enacted by Laws 
1965, ch. 208, § 3; 1981, ch. 37, § 48. 

Cross references. — For income allocation and appor- 
tionment, see 7-2-11 NMSA 1978. 


For Multistate Tax Compact, see 7-5-1 NMSA 1978 et seq. 


ANNOTATIONS 


Constitutionality of apportionment. — The United 
States Constitution does not impose any single method 
of apportionment on a multistate or multinational tax- 
payer's income. NCR Corp. v. Taxation & Revenue Dep't, 
1993-NMCA-060, 115 N.M. 612, 856 P.2d 982, cert. denied, 
115 N.M. 677, 857 P.2d 788, cert. denied, 512 U.S. 1245, 
114 S, Ct. 2763, 129 L. Ed. 2d 877 (1994). 


7-4-4, When taxable in another state. 


Factors pertinent in determining if income is 
business income. — Pertinent in determining whether 
income arises from transactions in the regular course of 
business is the nature of the particular transaction and 
former practices of the business entity; also pertinent is 
how the income is used. Champion Int'l Corp. v. Bureau 
of Revenue, 1975-NMCA-106, 88 N.M. 411,540 P.2d 1300, 
cert. denied, 89 N.M. 5, 546 P.2d 70 (specially concurring 
opinion). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am, 
Jur. 2d State and Local Taxation §§ 394, 456, 483, 491 to 
493, 569 to 577, 581. 

85 C.J.S. Taxation §§ 1694 et seq., 1715 et seq., 1756 to 
1759. 


For purposes of allocation and apportionment of income under the Uniform Division of Income 
for Tax Purposes Act, a taxpayer is taxable in another state if: 

A. in that state he is subject to a net income tax, a franchise tax measured by net income, a 
franchise tax for the privilege of doing business, or a corporate stock tax; or — 

B. that state has jurisdiction to subject the taxpayer to a net income tax, regardless of whether 


the state does or does not. 


History: 1953 Comp., § 72-15A-19, enacted by Laws 
1965, ch. 208, § 4. 

Effective dates. — Laws 1965, ch. 203, § 22 made 
Laws 1965, ch. 203, § 4 effective January 1, 1966. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur, 2d State and Local Taxation §§ 471, 542. 

What suits at domicile of corporation involving corpo- 
rate stock or rights and obligations incident thereto are 


in rem, jurisdiction in which may rest upon constructive 
service of process against nonresidents, 145 A.L.R, 1393, 
Income tax on nonresident or on foreign corporation, 
156 A.L.R. 1870, 
84 C.J.S. Taxation §§ 38, 72, 92 to 93, 112 to 115, 165, 
177 to 180; 85 C.J.S. Taxation §§ 1693, 1701 to 1705, 1715 
to 1719. 


7-4-5. Allocation of certain nonbusiness income. 


Rents and royalties from real or tangible personal property, capital gains, interest, dividends, 
or patent or copyright royalties, to the extent that they constitute nonbusiness income, shall be 
allocated as provided in Sections 6 through 9 [7-4-6 through 7-4-9 NMSA 1978] of the Uniform 


Division of Income for Tax Purposes Act. 
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History: 1953 Comp., § 72-15A-20, enacted by Laws 84 C.J.S. Taxation §§ 90, 112 to 115, 123 to 124, 149, 
1965, ch. 208, § 5. 163 to 164; 85 C.J.S, Taxation §§ 1191, 1721 to 1735, 17 19, 
Effective dates, — Laws 1965, ch, 2038, § 22 made 1756 to 1769; 
Laws 1965, ch, 203, § 5 effective January 1, 1966. 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 71:Am. 
Jur, 2d State ea Local Taxation §§ 1965, 196, 365, 554, 
572, 574, 659. 


7-4-6. Allocation of rents and royalties. 


A. Net rents and royalties from real property located in this state are allocable to this state. 
B. Net rents andiroyalties from tangible personal property are allocable to this state; 
(1) if and to the extent that the property is utilized in this state; or 
(2) ‘in their entirety ifthe taxpayer's commercial domicile is in this state and the taxpayer 
is not organized under the laws of or taxable in the state in which the property is utilized. 

C. The extent of utilization of tangible personal property in a state is determined by multiply- 
ing the rents and royalties by a fraction, the numerator of which is the number of days of physical 
location of the property in the state during the rental or royalty period in the taxable year and 
the denominator of which is the number of days of physical location of the property everywhere 
during all rental or royalty periods in the taxable year. If the physical location of the property dur- 
ing the rental or royalty period is unknown or unascertainable by the taxpayer, tangible personal 
property is utilized in the state in which the property was located at the time ae rental or royalty 
payer obtained possession. 


History: 1953 Comp., § 72-15A-21, enacted by Laws Solid mineral royalty as real or personal property; 68 
1965, ch. 203, § 6. A.L.R.2d 728. 

Effective dates) — Laws 1965, ch. 203, § 22 made Effect of § 26 of Uniform Partnership Act as converting 
Laws 1965, ch. 203, § 6 effective January 1, 1966. realty into personalty, 80 A.L.R.2d 1107. 


ANNOTATIONS 84 C.J.S. Taxation, §§ 92 2 94, — & 115. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 190, 195, 196, 264, 
265, 658 to 665. 


7-4-7. Allocation of capital gains and losses. 


A. Capital gains and losses from sales of real property located 1 in this state are allocable to this 
state. 
B. Capital gains and losses from sales of tangible personal property are allocable to this state 
if: | 
(1) the property had a situs in this state at the time of the sale; or 
(2) the taxpayer's commercial domicile is in this state and the taxpayer is not AMADEO in 
the state in which the property had a situs. 
C, Capital gains and losses from sales of intangible wo A REED Rubee are allocable to this 
state if the taxpayer's commercial domicile is in this state. 


History: 1953 Comp., § 72-15A-22, enacted by Laws Capital gain or loss on failure to exercise an option or 
1965, ch. 208, § 7. privilege, 36 A.L.R.2d.1391. 

Effective dates. — Laws 1965, ch. 203, § 22 made Modern views as to capital gains SE pranae a income treat- 

Laws 1965, ch. 203, § 7 effective January 1, 1966. ment of profit on sale of subdivided realty which is asserted 

to be "capital asset" under § 1221 of the Internal Revenue 

ANNOTATIONS Code of 1954 (26 USCS § 1221), 45 A.L.R, Fed. 292, .. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 84 O.J.S. Taxation §§ 11, 148, 151 to 164, 172 to 178, 
Jur. 2d State and Local Taxation §§ 553 to 556. 227, 231 to 234, 287, 404, 406, 419 to si 85 C.J. 8. Taxa- 


tion ee 1721 to 1725. 


| 
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7-4-8, Allocation of interest and dividends. 


Interest and dividends are allocable to this state if the taxpayer's commercial domicile is in this 
state. 


History: 1958 Comp., § 72-15A-23, enacted by Laws 7 ANNOTATIONS 


1965, ch. 208, § 8. 
; Effective dates. itz Laws 1965, ch. 203, § 92 made Am, Jur. 2d, A.L.R. and CSS. references. — 71 Am. 
Laws 1965, ch, 203, § 8 effective January 1, 1966. a 2d State and Local Taxation §§ 664, 665, 667, 677, 


84 C.J.S. Taxation §§ 227, 231 to 234; 237. 


7-4-9. Allocation of patent and copyright royalties. 


A. Patent and copyright royalties are allocable to this state: 

(1) if and to the extent that the patent or copyright is utilized by the payer in this state; or 
(2) if and to the extent that the patent or copyright is utilized by the payer in a state in 
which the taxpayer is not taxable and the taxpayer's commercial domicile is in this state. 

B. A patent is utilized in a state to the extent that it is employed in production, fabrication, 
manufacturing, or other processing in the state or to the extent that a patented product is pro- 
duced in the state. If the basis of receipts from patent royalties does not permit allocation to states 
or if the accounting procedures do not reflect states of utilization, the patent is utilized in the state 
in which the taxpayer's commercial domicile is located. 

C. Acopyright is utilized in a state to the extent that printing or other publication originates in 
the state. If the basis of receipts from copyright royalties does not permit allocation to states or if 
the accounting procedures do not reflect states of utilization, the copyright is utilized in the state 
in which the taxpayer's commercial domicile is located. 


History: 1953 Comp., § 72-15A-24, enacted by Laws ANNOTATIONS 
1965, ch. 208, § 9. 

Effective dates. — Laws 1965, ch. 203, § 22 made Am. Jur. 2d, A.L.R. and C.J,S, references. — 71 Am. 
Laws 1965, ch. 203, 8 9 effective January ? 1966. Jur. 2d State avid Local Taxation 8§ 664, 665, 667, 677, 


680. 
ROU of state to tax royalties from patents, 55 A.L.R. 


"ah C.J.S. Taxation §§ 227, 231 to 234, 237. 


7-4-10. Apportionment of business income. 


A. Except as provided in Subsections B and C of this section, all business income shall be 
apportioned to this state by multiplying the income by a fraction, the numerator of which is the 
property factor plus the payroll factor plus the sales factor and the denominator of which is three. 

B. If eighty percent or more of the New Mexico numerators of the property and payroll factors 
for a filing group, or for a taxpayer that is not a member of a filing group, are employed in manu- 

facturing or operating a computer processing facility, the filing group or the taxpayer may elect to 
have business income apportioned to this'state by multiplying the income by’ the sales factor for 
the taxable year. 

C.. If.a filing group, or a taxpayer.that is not a member of a filing group, has. a . headquarters 
operation in New Mexico, the filing group or the taxpayer may elect to have business income ap- 
portioned to this state by multiplying the income by the sales factor for the taxable year. 

D. To elect the method of apportionment provided by Subsection B or C of this section, the 
taxpayer shall notify the department of the election, in writing, no later than the date on which 
the taxpayer files the return for the first taxable year to which the election will apply. The election 
shall apply as follows: 

(1) if the election is made for taxable years beginning prior to January 1, 2020, to the tax- 
able year in which the election is made and to each taxable year thereafter for three years, or until 
the taxable year ending prior to January 1, 2020, whidhenerd is earlier; 
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(2) if the election is made for a taxable year beginning on or after January 1, 2020, to the 
taxable year in which the election is made and to each taxable year thereafter until the taxpayer 
notifies the department, in writing, that the election is terminated, except that the taxpayer shall 
not terminate the election until the method of apportioning business income provided by Subsec- 
tion B or C of this section has been used by the taxpayer for at least three consecutive taxable 
years, including a total of at least thirty-six calendar months; and 

(3) if the election is made by a qualifying filing group, the election shall apply to the mem- 
bers of the filing group properly included pursuant to Section 7-2A-8.3 NMSA 1978. 

E. For purposes of this section: 

(1) "filing group" means "filing group" as that term is defined in the Corporate Income and 
Franchise Tax Act [Chapter 7, Article 2A NMSA 1978]; 

(2) “headquarters operation" means: 

(a) the center of operations of a business: 1) where corporate staff employees are 
physically employed; 2) where the centralized functions are primarily performed, including ad- 
ministrative, planning, managerial, human resources, purchasing, information technology and 
accounting, but not including operating a call center; 3) the function and purpose of which is to 
manage and direct most aspects and functions of the business operations within a subdivided 
area of the United States; 4) from which final authority over regional or subregional offices, 
operating facilities and any other offices of the business are issued; and 5) including national 
and regional headquarters if the national headquarters is subordinate only to the ownership of 
the business or its representatives and the regional headquarters is subordinate to the national 
headquarters; or 

(b) the center of operations of a business; 1) the function and purpose of which is to 
manage and direct most aspects of one or more centralized functions; and 2) from which final au- 
thority over one or more centralized functions is issued; 

(3) "manufacturing" means combining or processing components or materials to increase 
their value for sale in the ordinary course of business, but does not include: 

(a) construction; 

(b) farming; 

(c) power generation; provided that for taxable years beginning prior to January 1, 
2024, "manufacturing" includes electricity generation at a facility that does not require location 
approval and a certificate of convenience and necessity prior to commencing construction or opera- 
tion of the facility pursuant to the Public Utility Act [62-13-1 NMSA 1978]; 

(d) processing natural resources, including hydrocarbons; or 

(e) processing or preparation of meals for immediate consumption; and 

(4) "operating a computer processing facility" means managing the necessary and ancil- 
lary activities for the operation of a facility primarily used to process data or information, but does 
not include managing the operation of facilities that are predominantly used to support sales of 
tangible property or the provision of banking, financial or professional services. 


History: 1978 Comp., § 7-4-10, enacted by Laws in the introductory clause, after "means", deleted "oper- 
1993, ch. 158, § 1; 2001, ch. 57, § 1; 2001, ch. 284, § 3; ating a computer processing facility or", and in Subpara- 
2001, ch, 337, § 1; 2002, ch. 37, § 6; 2009, ch. 147, § 1; graph E(3)(c), deleted "electric", and after "power genera- 
2013, ch. 160, § 7; 2015 (1st S.S.), ch. 2, § 6; 2019, ch. tion", added "provided that for taxable years beginning 
270, § 21; 2020, ch. 80, § 3. prior to January 1, 2024, 'manufacturing' includes elec- 

Repeals ‘and reenactments, — Laws 1993, ch. 153, tricity generation at a facility that does not require loca- 
§ 1, repealed 7-4-10 NMSA 1978, as enacted by Laws tion approval and a certificate of convenience and neces- 
1985, ch. 203, § 10, and enacted a new section, effective sity prior to commencing construction or operation of the 
June 18, 1993. facility pursuant to the Public Utility Act", 

Repeals. — Laws 2001, ch. 337, § 7 repealed Laws Applicability. — Laws 2020, ch. 80, § 16 provided that 
1999, ch. 35, § 1, which would have repealed this section, the provisions of Laws 2020, ch. 80, § 3 apply to taxable 
effective January 1, 2003. - years beginning on and after January 1, 2020. 

Laws 2001, ch. 57, § 1 and Laws 2001, ch. 284, § 3 were The 2019 amendment, effective January 1, 2020, 
repealed by Laws 2002, ch. 37, § 9, effective May 15, 2002. completely rewrote provisions related to apportion- 

The 2020 amendment, effective May 20, 2020, revised ing business income to this state; deleted former Sub- 
the definition of "manufacturing" as used in the Uniform sections B through D and added new Subsections B 
Division of Income for Tax Purposes Act; in Subsection B, through D; and in Subsection E, added new Paragraph 
after "manufacturing", added "or operating a computer E(1) and redesignated former Paragraphs E(1) and E(2) 
processing facility"; and i in Subsection E, Paragraph E(3), as Paragraphs E(2) and E(3), in Paragraph E(8), in the 
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introductory clause, after "means", added "operating a 
computer processing facility or", in Subparagraph E(3) 
(c), after the subparagraph designation, added "electric", 
and after "generation;", deleted "except for electricity 
generation at a facility other than one for which both 
location approval and a certificate of convenience and 
necessity are required prior to commencing construction 
or operation of the facility, pursuant to the Public Util- 
ity Act; or", and added new Subparagraph H(3) (e) and 
Paragraph H(4). 

Applicability. — Laws 2019, ch. 270, § 59 provided that: 

A. The provisions of Sections 13 through 15 [7-2-18.15, 
7-2-34, and 7-2-39 NMSA 1978] of this act apply to tax- 
able years beginning on or after January 1, 2019. 

B. ‘The provisions of Sections 16 through 22 [7-2A-2, 
7-2A-8, 7-2A-5, 7-2A-8,3, 7-2A-30, 7-4-10, 7-4-18 NMSA 
1978] and 58 of this act apply to taxable years beginning 
on or after J anuary 1, 2020. 

C. The provisions of Section 12 [7-2-7 NMSA 1978] of 
this act apply to taxable years beginning on or after Janu- 
ary 1, 2021. 

The 2015 (1st S.S.) amendment, effective Septem- 
ber 6, 2015, provided for taxpayers whose principal 
business activity in New Mexico is a headquarters op- 
eration to elect’ to have business income apportioned to 
this state, and added the definition for "headquarters 
operation"; in Subsection A, after "as provided in", de- 
leted "Subsection B" and added "Subsections B and C'; 
in the introductory sentence of Subsection B, after "prin- 
cipal business activity", added "in New Mexico"; added 
Subsection C and redesignated the succeeding subsec- 
tions accordingly; in Subsection D, after "Subsection B", 
added "or C", and added the last sentence; in Subsec- 
tion E, added a new Paragraph (1), added the paragraph 
designation "(2)" preceding "manufacturing", and 
redesignated former Paragraphs (1), (2), (8) and (4) of 
Subsection D as Subparagraphs H(2)(a), (b), (c) and (d), 
respectively. 

The 2018 amendment, effective January 1, 2014, 
phased in the use of a single sales factor by certain tax- 
payers in apportioning corporate income to the state over 
five years; deleted former Subsection B, which provided 
for the apportionment of business income by manufactur- 


DIVISION OF INCOME FOR TAX PURPOSES 


7-4-11 


ANNOTATIONS 


Constitutionality of apportionment. — The United 
States Constitution does not impose any single method 
of apportionment on a multistate or multinational tax- 
payer's income, NCR Corp. v. Taxation & Revenue Dep't, 
1993-NMCA-060, 115 N.M. 612, 856 P.2d 982, cert. denied, 
115 N.M. 677, 857 P.2d 788, cert. denied, 512 U.S, 1245, 
114 S. Ct. 2763, 129 L. Ed. 2d 877 (1994). 

Constitutionality of formula applied to taxation 
of dividends received from foreign subsidiaries, — 
Taxation of dividends from foreign subsidiaries under the 
separate corporate entity method violates the commerce 
clause of the United States Constitution, and application 
of the Detroit formula is an insufficient remedy. Conoco, 
Inc. v. N.M. Taxation & Revenue Dep't, 1997-NMSC-005, 
122 N.M. 736, 931 P.2d 730, cert. denied, 521 U.S. 1112, 
117 S. Ct. 2497, 138 L. Ed. 2d 1003 (1997), rev'g1997- 
NMCA-004, 122 N.M. 745, 931 P.2d 739. 

Standard for challenge of apportionment. — A tax- 
payer seeking to invalidate a state's apportionment formula 
must show by clear and cogent evidence that the income at- 
tributed to the state is in fact disproportionate to the busi- 
ness transacted in that state. NCR Corp. v, Taxation & Rev- 


enue Dep't, 1993-NMCA-060, 115 N.M, 612, 856 P.2d 982, 


cert. denied, 115 N.M. 677, 857 P.2d 788, cert. denied, 512 
US, 1245, 114 S. Ct. 2763, 129 L. Ed. 2d 877 (1994). 
Apportionment of multinational income. — Under 
this statutory formula, the income attributable to the state 
is determined by multiplying the taxpayer's gross income 
by a fraction which represents the ratio of sales, payroll, 
and property located in the state to the total sales, pay- 
roll, and property of the corporation, This does not violate 
the Foreign Commerce Clause of the U.S. Constitution by 
taxing foreign income because the tax in question is not 
a tax on any of the domestic corporation's foreign subsid- 
iaries; instead, the tax falls upon an apportioned share of 
the domestic corporation's income which it receives in the 
form of royalties, interest, and dividends from its unitary 
foreign subsidiaries. The fact that the tax is apportioned 
in part upon the domestic corporation's foreign income 
sources does not constitute a bar to state taxation, NCR 


. Corp. v, Taxation & Revenue Dep't, 1993-NMCA-060, 115 


ers, the procedure for electing the method of apportion- . 


ment, and limitations on the election of a method of ap- 
portionment; and added Subsections B and C, 

‘The 2009 amendment, effective June 19, 2009, in 
Paragraph (3) of Subsection C, deleted "and the Electric 
Utility Industry Restructuring Act of 1999". 

The 2002 amendment, effective May 15, 2002, in- 
serted the exception in Subsection C(3). 

The 2001 amendment, effective June 15, 2001, de- 
leted preliminary language concerning the purpose of the 
section from former Subsection A; added current Subsec- 
tion A; redesignated former Subsection A as Subsection B; 
inserted "For taxable years beginning prior to January 1, 
2011" to Subsection B; and deleted former Subsection B 
concerning apportion of business income to the state. 


N.M. 612, 856 P.2d 982, cert. denied, 115 N.M. 677, 857 
P.2d 788, cert. denied, 512 U.S, 1245, 114S. Ct. 2763, 129 
L, Ed. 2d 877 (1994). 

Taxation of undistributed earnings. — Because its 
subsidiaries with Subpart F (26 U.S.C, § 952) income re- 
main part of the parent's unitary business and the federal 
government requires inclusion of the parent's Subpart F 
income in gross income, under the unitary business prin- 
ciple, the state assessments in question here do not vio- 
late the United States or New Mexico Constitutions, are 
fairly apportioned, and tax a fair portion of such income 
even though some of the income is undistributed subsid- 
iary earnings. NCR Corp. v. Taxation & Revenue Dep't, 
1993-NMCA-060, 115 N.M. 612, 856 P.2d 982, cert. denied, 
115 N.M. 677, 857 P.2d 788, cert. denied, 512 U.S, 1245, 
1148. Ct. 2763, 129 L. Ed. 2d 877 (1994). 


7-4-11. Property factor for apportionment of business income. | 


The property factor is a fraction, the numerator of which is the average value of the taxpayer's 
real and tangible personal property owned or rented and used in this state during the tax period 
and the denominator of which is the average value of all the taxpayer's real and tangible personal 
property owned or rented and used during the tax period. 
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History: 1953 Comp., § 72-15A-26, enacted by Laws Situs as between different states or countries of tangi- 
1965, ch. 203, § 11. ble chattels for purposes of property taxation, 110 A.L.R. 
Effective dates. — Laws 1965, ch. 203, § 22 made 707. 
Laws 1965, ch, 203, § 11 effective January 1, 1966. 84 C.J.S. Taxation §§ 92 to 94, 112 to-115, 158 to 157, 
172 to 173, 397 t 401, 416, 
ANNOTATIONS - 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State ait Local Taxation §§ 190, 202, 208, 218, 
220, 658 to 665. 


7-412, Valuation of property for inclusion in property factor. 


Property owned by the taxpayer is valued at its original cost. Property rented by the taxpayer is 
valued at eight times the net annual rental rate. Net annual rate is the annual rental paid by the 
taxpayer less any annual rental rate pellet by the eng ney from subrentals. 


History: 1953 Comp., § 72-15A-27, enacted by Laws Effective dates, —- Laws 1965, ch. 203, § 22 made 
1965, ch. 208, § 12. , Laws 1965, ch. 208, § 12 effective January 1, 1966. ( 


7-4-13. Determination of average value of property for AGHA Od in 
property factor. 


The average value of property shall be determined by averaging the Pahbs at the Beanie 
and ending of the tax period, but the department may require the averaging of monthly values 
during the tax period if reasonably required to reflect properly the average value of the taxpayer's 8 


property. 


History: 1953 Comp., § 72-15A-28, enacted by Laws 
1965, ch. 203, § 13; 1986, ch. 20, § 56. 


7-4-14. Payroll factor for apportionment of business income. 


The payroll factor is a fraction, the numerator of which is the total amount paid in this. state 
during the tax period by the taxpayer for compensation, and the denominator of whichii is the total 
compensation paid everywhere during the tax period. 


History: 1953 Comp., § 72-15A-29, enacted by Laws Effective dates. — Laws 1965, ch. 203, § 22.made 
1965, ch. 208, § 14. Laws 1965, ch. 203, § 14 effective January 1, 1966. 


7-4-15. Determination of compensation for inclusion in payroll factor. 


Compensation is paid in this state if: 
A. the individual's service is performed entirely within the state; or 
B. the individual's service is performed both within and without the state, but the service per- 
formed without the state is incidental to the individual's service within the state; or 
C. some of the service is performed in the state and: 
(1) the base of operations, or, if there is no base of operations, the place from gibt the 
service is directed or controlled is in the state; or 
(2) the base of operations or the place from which the service is directed ¢ or SE iets is 
not in any state in which some part of the service is performed, but thé individual's raskieq ans isin 
this state, 7 r 


History: 1953 Comp., § 72-15A-30, enacted by Laws _ Effective dates. — Laws 1965, ch. 208, § 22 rande 
1965, ch. 2038, § 15. Laws 1965, ch. 203, § 15 effective January 1, 1966. 
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7-4-16. Sales factor for apportionment of business income. 


The sales factor is a fraction, the numerator of which is the total sales of the taxpayer in this 
state during the tax period, and the denominator of which is the total sales of the taxpayer every- 


where during the tax period. 


History: 1953 Comp., § 72-15A-31, enacted by Laws 
1965, ch. 208, § 16. 


Effective dates. — Laws 1965, ch. 203, § 22 made 
Laws 19665, ch. 203, § 16 effective January 1, 1966. 


7-4-17, Determination of sales in this state of tangible personal 
property for inclusion in sales factor. 


Sales of tangible personal property are in this state if: 

A. the property is delivered or shipped to a purchaser other than the United States govern- 
ment within this state regardless of the f. 0. b. point or other conditions of the sale; or 

B. the property is shipped from an office, store, warehouse, ab an or other place of storage in 


this state and: 


(1) the purchaser is the United States government; or 


(2) the taxpayer: 


(a) is not taxable in the state of the purchaser; and 
(b) did not make an election for apportionment of business income pursuant to Sub- 


section B or C of Section 7-4-10 NMSA 1978. 


History: 1953 Comp., § 72-15A-32, enacted by Laws 
1965, ch. 203, § 17; 2013, ch. 160, § 8; 2015 (1st S.S.), 
ch. 2, § 7. 

The 2015 (1st S.S.) amendment, effective Septem- 
ber 6, 2015, amended the qualifications for the determina- 
tion of sales of tangible personal property in this state; in 
Subparagraph B(2)(b), after "Subsection B", added "or C". 

Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
vided that Laws 2015 (1st S.S.), ch. 2, § 7 apply to taxable 
years beginning on or after January 1, 2015. 

The 20138 amendment, effective January 1, 2014, ex- 
cluded certain sales from being apportioned as sales in 


New Mexico; and added Subparagraph (b) of Paragraph 
(2) of Subsection B. 

Applicability. — Laws 2018, ch..160, § 14 provided 
that. Laws 2013, ch. 160, § 8 applies to taxable years be- 
ginning on or after January 1, 2014. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur. 2d State and Local Taxation §§ 195, 196. 

84 C.J,S: Taxation §§ 92 to 94, 112 to. 115,155 to 157, 
172 to 173, 397 to 401, 416. 


7-4-18. Determination of sales in this state of services and other 
property for inclusion in sales factor. 


A, Sales, other than sales described in Section 7-4-17 NMSA 1978, are in this state: 
(1) in the case of sale, rental, lease or license of real property, if and to the extent the real 


property is located in this state; 


_ (2). in the case of rental, lease or license of tangible personal property, if and to the extent 
the tangible personal property is located in this state; dade! 
(3) in the case of sale of a service, if and to the extent the service is delivered to a location 


in this state; and 


(4) in the case of sale, rental, lease or license of intangible poorest, if and to the extent the 


intangible property is used in this state. 


B. Ifthe state or states of assignment under Subsection A of this section cannot be determined, 
the state or states of assignment shall be reasonably approximated. 

C. Ifthe taxpayer is not taxable in a state to which a sale is assigned pursuant to Subsection 
A of this section or if the state of assignment cannot be determined or reasonably approximated 
pursuant to Subsection B of this section, that sale shall be excluded from the numerator and: de- 


nominator of the sales factor. 


D. The department may promulgate rules as necessary or appropriate to carry out the pur- 


poses of this section. | 
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History: 1953 Comp., § 72-15A-33, enacted by Laws 
1965, ch. 208, § 18; 2019, ch. 270, § 22. 

The 2019 amendment, effective July 1, 2020, re- 
vised provisions related to the determination of sales in 
this state; in the section heading, after "state of", added 
"services and", and after "other", deleted "than tangible 
personal"; added new subsection designation "A."; in Sub- 
section A, after "other than sales", deleted "of tangible 
personal property" and added "described in Section 7-4- 
17 NMSA 1978", and added new Paragraphs A(1) through 
A(4); and deleted former Subsections A and B and added 
new Subsections B through D. 


Applicability. — Laws 2019, ch. 270, § 59 provided 
that the provisions of Sections 16 through 22 and 58 of 
Laws 2019, ch. 270 apply to taxable years beginning on or 
after January 1, 2020. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 195, 196. 

84 C.J.S. Taxation §§ 92 to 94, 112 to 115, 155 to 157, 
172 to 173, 397 to 401, 416. 


7-4-19. Equitable adjustment of standard allocation or 


apportionment. 


If the allocation and apportionment provisions of the Uniform Division of Income for Tax Pur- 
poses Act do not fairly represent the extent of the taxpayer's business activity in this state, the 
taxpayer may petition for, or the department may require, in respect to all or any part of the tax- 


payer's business activity, if reasonable: 
A. separate accounting; 


B. the exclusion of any one or more of the factors; 
C. the inclusion of one or more additional factors. which will fairly represent the taxpayer's 


business activity in this state; or 


D. the employment of any other method to eitanan es an equitable allocation and apportion- 


ment of the taxpayer's income. 


History: 1953 Comp., § 72-15A-34, enacted by Laws 
1965, ch. 203, § 19; 1977, ch. 249, ,§ 465 1986, ch. 20, 
§ 57, 


ANNOTATIONS 


Taxpayer's burden to show when modification 
of formula necessary. — Since there was nothing 
arbitrary or unreasonable about the department's con- 
clusion that dividend income is apportionable without 


modification of the allocation and apportionment for= 
mula, the taxpayer bears the burden of showing by clear 
and cogent evidence that modification of the formula is 
necessary. Taxation & Revenue Dep't v. FW. Woolworth 
Co., 1981-NMSC-008, 95 N.M. 519, 624 P.2d 28, rev'd on 
other grounds, 458 U.S. 354, 102'S. Ct. 83128, 73 L. Ed. 2d 
819, reh'g denied, 459 U.S. 961, 103 S.'Ct. 274, 74 L. Ed. 
2d 213 (1982). 


7-4-20. Agreements authorized in unusual cases. 


In circumstances within the scope of Section 7-4-19 NMSA 1978 and in other circumstances 
where the revenues of this state would not be adversely affected, the secretary is authorized to en- 
ter into an agreement in writing with any person with respect to apportionment and allocation of 
that person's income. Except upon a showing of fraud or misrepresentation of a material fact or a 
change in the statutory law, such agreement shall be conclusive. Any agreement, however, may be 
terminated by either party by written notice thereof to the other party at least ninety days before 
the beginning of the taxable year to which the termination punts 


ANNOTATIONS 


Am. Jur. 2d, AL. R. and Cc JS. reteranced — 71 Am. 
Jur, 2d State aud Local Taxation §§ 7, 597; 72 Am. Jur. 2d 
State and Local Taxation § 833. 


History: 1953 Comp., § 72-15A-35, enacted by Laws 
1965, ch. 208; § 20; 1981, ch. 37, § 49; 1986, ch.:20, § 58. 


7-4-21. Construction of act. _ 


The Uniform Division of Income for Tax Purposes’ et shall be so construed as to ehectusts its 
general purpose to make Aehume (ate law of those states which enact it. 


History: 1953 Comp., § 72-15A-36, enacted by Laws 
1965, ch. 208, § 21. 


Effective dates. — Laws 1965, ch. 203, § 22 made 
Laws 1965, ch. 208, § 21 effective January 1, 1966. 
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ARTICLE 5 
"Multistate Tax Compact 
Sec. Sec. 
7-5-1. Compact enacted and entered into. 7-5-5. Counsel to be designated. 
7-5-2. Election of alternative tax, . 7-5-6. Local government advisors. 
7-5-3, Appointment of multistate tax commission member, 7-5-7. Interaudits provisions made applicable. 
7-5-4, Alternate designated by commissioner. 


7-5-1. Compact enacted and entered into. 


The "Multistate Tax Compact" is enacted into law and entered into with all jurisdictions legally 
joining therein, in the form substantially as follows: | 


"MULTISTATE TAX COMPACT 
Article I. Purposes. 


The purposes of this compact are to: 

1. facilitate proper determination of state and local tax liability of multistate taxpayers, in- 
cluding the equitable apportionment of tax bases and settlement of apportionment disputes; 

2. promote uniformity or compatibility in significant components of tax systems; 

3. facilitate taxpayer convenience and compliance in the filing of tax returns and in other 
phases of tax administration; and 

4. avoid duplicative taxation. 


Article IT. Definitions. 


As used in this compact: 

1. "state" means a state of the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, or any Territory or Possession of the United States; 

2. "subdivision" means any governmental unit or special district of a state; 

_ 38. "taxpayer" means any corporation, partnership, firm, association, governmental unit or 
agency or person acting as a business entity in more than one state; 

4. "income tax" means a tax imposed on or measured by net income, including any tax imposed 
on or measured by an amount arrived at by deducting expenses from gross income, one or more 
forms of which expenses are not specifically and directly related to particular transactions; 

5. "capital stock tax" means a tax measured in any way by the capital of a corporation consid- 
ered in its entirety; ? | 

6. "gross receipts tax" means a tax, other than a sales tax, that is imposed on or measured by 
the gross volume of business, in terms of gross receipts or in other terms, and in the determination 
of which no deduction is allowed that would constitute the tax an income tax; 

7. "sales tax" means a tax imposed with respect to the transfer for a consideration of owner- 
ship, possession or custody of tangible personal property or the rendering of services measured by 
the price of the tangible personal property transferred or services rendered and that is required by 
state or local law to be separately stated from the sales price by the seller, or that is customarily 
separately stated from the sales price, but does not include a tax imposed exclusively on the sale of 
a specifically identified commodity or article or class of commodities or articles; © 

8. "use tax" means a nonrecurring tax, other than a sales tax, that: (a) is imposed on or with re- 
spect to the exercise or enjoyment of any right or power over tangible personal property incident to 
the ownership, possession or custody of that property or the leasing of that property from another 
including any consumption, keeping, retention, or other use of tangible ey property; and (b) 
is complementary to a sales tax; and 


'f 
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9. "tax" means an income tax, capital stock tax, gross receipts tax, sales tax, use tax, and any 
other tax that has a multistate impact, except that the provisions of Articles III, IV and V of this 
compact shall apply only to the taxes-specifically designated therein and the provisions of Article 
IX of this compact shall apply only in respect to determinations pursuant to Article IV of this com- 
pact; 


Article III. Elements of Income Tax Laws. 


1. Each party state or any subdivision thereof that imposes an income tax shall provide by law 
that any taxpayer required to file a return, whose only activities within the taxing jurisdiction 
consist of sales and do not include owning or renting real estate or tangible personal property, and 
whose dollar volume of gross sales made during the tax year within the state or subdivision, as 
the case may be, is not in excess of $100,000 may elect to report and pay any tax due on the basis 
of a percentage of such volume, and shall adopt rates which shall produce a tax which reasonably 
approximates the tax otherwise due. The multistate tax commission, not more than once in five 
years, may adjust the $100,000 figure in order to reflect such changes as may occur in the real 
value of the dollar, and such adjusted figure, upon adoption by the commission, shall replace the 
$100,000 figure specifically provided herein. Each party state and subdivision thereof may make 
the same election available to taxpayers additional to those specified in this paragraph. 

2. Nothing in this article relates to the reporting or payment of any tax other than an income 
tax. 


Article IV. Division of Income. 


1. As used in this article, unless the context otherwise requires: : 

(a) "business income" means income arising from transactions and activity in the regular 
course of the taxpayer's trade or business and includes income from tangible and intangible prop- 
erty if the acquisition, management, and disposition of the property constitute integral parts of 
the taxpayer's regular trade or business operations; 

(b) "commercial domicile" means the principal place from which the trade or business of 
the taxpayer 1 is directed or managed; 

(c) "compensation" means wages, salaries, commissions and any other form of remunera- 
tion paid to employees for personal services; 

(d) “financial organization" means any bank, trust company, savings bank, industrial 
bank, land bank, safe deposit company, private banker, savings and loan association, credit union, 
cooperative bank, small loan company, sales finance company, investment company, or any type of 
insurance company; | 

(e) "nonbusiness income" means all income other than business income; 

(f) "public utility" means any business entity: (1) that owns or operates any plant, equip- 
ment, property, franchise, or license for the transmission of communications, transportation. of 
goods or persons, except by pipe line, or the production, transmission, sale, delivery, or furnishing 
of electricity, water or steam; and (2) whose rates of charges for goods or services have been estab- 
lished or approved by a federal, state or local government or governmental agency; 

(g) "sales" means all gross receipts of the taxpayer not allocated under paragraphs of this 
article; 

(h) "state" means any state of the United States, the District of Columbia, the common- 
wealth of Puerto Rico, any territory or possession of the United States, and any foreign country or 
political subdivision thereof; and 

(i). "this state" means the state in which the relevant tax return is filed or, in the case of 
application of this article to the apportionment and allocation of income for local tax purposes, the 
subdivision or local taxing district in which the relevant tax return is filed. 

2. Any taxpayer having income from business activity that is taxable both within and with- 
out this state, other than activity as a financial organization or public utility or the rendering of 
purely personal services by an individual, shall allocate and apportion the taxpayer's net income 
as provided in this article. If a taxpayer has income from business activity as a public utility but 
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derives the greater percentage of the taxpayer's income from activities subject to this article, the 
taxpayer may elect to allocate and apportion the taxpayer's entire net income as cig sien in this 
article. 

3. For purposes of allocation nn popomanenaetis of income under this baxtidle, a taxpayer is tax- 
able in another state if: (1) in that state, the taxpayer is subject to a net income tax, a franchise 
tax measured by net income, a franchise tax for the privilege of doing business, or a corporate 
stock tax; or (2) that state has jurisdiction to subject the taxpayer to a net income tax regardless of 
whether, in fact, the state does or does not. 

4, Rents and royalties from real or tangible personal property, capital gains, interest, dividends 
or patent or copyright royalties, to the extent that they constitute nonbusiness income, oa be 
allocated as provided in Paragraphs 5 through 8 of this article. & 

5. (a) Net rents and royalties from real property located in this state are anpeatte to this state. 

(b) Net rents and royalties from tangible personal property are allocable to this state: (1) if 
and to the extent that the property is utilized in this state; or (2) in their entirety if the taxpayer's 
commercial domicile is in this state and the. Alpha is not organized under the laws of or taxable 
in the state in which the property is utilized. 

(c) The extent of utilization ‘of tangible personal property in a state is determined by mul- 
tiplying the rents and royalties by a fraction, the numerator of which is the number of days of 
physical location of the property in the state during the rental or royalty period in the taxable year 
and the denominator of which is the number of days of physical location of the property every- 
where during all rental or royalty periods in the taxable year. If the physical location of the prop- 
erty during the rental or royalty period is unknown or unascertainable by the taxpayer, tangible 
personal property is utilized in the state in which the property was located at the time the oe 
or royalty payer obtained possession. =. 

6. (a) Capital gains and losses from sales of real property located in this state are allodablé to 
this state, 

_(b) Capital gains and losses frow éaids of tangible petdorial property are allocable to this 
state if:(1) the property had a situs:in this state at the time of the sale; or (2) the taxpayer's com- 
mercial domicile is in this state and the gee is not taxable in the state in which the property 
had a situs. 

(c) Capital gains and losses from sales dik intangible personal property are allocable to this 
state if the taxpayer's commercial domicile is in this state.. 

7. Interest and dividends are allocable to this state if the taxpayer's commercial domicile is in 
this state. 

8. (a) Patent and copyright royalties are allocable to this state: (1) if and to the extent that the 
patent or copyright is utilized by the payer in this state; or (2) if and to the extent that the patent 
copyright is utilized by the payer in a state in which the taxpayer is not taxable and the taxpayer's 
commercial domicile is in this state. 

(b) A patent is utilized in a state to the extent that it is employed in production, fabrica- 
tion, manufacturing, or other processing in the state or to the extent that a patented product is 
produced in the state. If the basis of receipts from patent royalties does not permit allocation to 
states or if the accounting procedures do not reflect states of utilization, the patent is utilized in 
the state in which the taxpayer's commercial domicile is located. 

(c) A copyright is utilized in a state to the extent that printing or other publication origi- 
nates in the state. If the basis of receipts from copyright royalties does not permit allocation to 
states or if the accounting procedures do not reflect states of utilization, the copyright is utilized in 
the state in which the taxpayer's commercial domicile is located. 

9. All business income shall be apportioned to this state by multiplying the income by a frac- 
tion, the numerator of which is the property factor plus the payroll factor plus the sales factor, and 
the denominator of which is three. 

10. ‘The property factor is a fraction, the numerator of which is the average value of the tax- 
payer's real and tangible personal property owned or rented and used in this state during the tax 
period and the denominator of which is the average value of all the taxpayer’ s real and tangible 
personal property owned or rented and used during the tax period. 
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11. Property owned by the taxpayer is valued at its original cost. Property rented by the tax- 
payer is valued at eight times the net annual rental rate. Net annual rental rate is the annual 
rental rate seat by the dynes less any annual rental rate received by the pine he from sub- 
rentals. 

12. The average value of reiihestide shall be determined by averaging the iia at the begin- 
ning and ending of the tax period but the tax administrator may require the averaging of monthly 
values during the tax period if reasonably required to reflect properly the average value’ of the 
taxpayer's property. 

13.. The payroll factor is a fraction, the numerator of which is. the total amount paid in this 
state during the tax period by the taxpayer for compensation and the denominator of which is ite 
4otal compensation paid everywhere during the tax beriod: | 

14, Compensation is paid in this state if: : 

(a). the individual's service is performed entirely. ‘vite the state; 

(b) the individual's service is performed both within and without the state, but the service 
performed without the state is incidental to the individual's service within the state} or 

(ec) some of the service is performed in the state and: (1).the base of operations or, if there 
is no base of operations, the place from which the service is directed or controlled:is in the state; 
or (2) the base of operations or the place from which:the service is directed or controlled is notin 
any state in which some part of the service is at pepe ae the individual's residence is in ne this 
state. 

15. . The sales factor is a fraction, the numerator of which i is the total taled of the fant amen in 
this state during the tax period, and the denominator of which 1 is the total sales of the settee 
everywhere. during the tax period. * ) 

16. Sales of tangible personal property are in this Ai ie if: 

(a). the property is delivered or shipped:to‘a purchaser, other than the United States gov- 
ernment. within this state regardless of the f.o.b. point or other conditions of the sale; or 

(b) the property is shipped from an office, store, warehouse, factory, or other place of stor- 
age in this state and: (1) the purchaser is the United shia mpage iy or (2) the taxpayer is not 
taxable in the state of the purchaser, if 

17. Sales, other than sales of tangible perstnnl Sapa are in this state if: 

. (a). the income-producing activity is performed in:this state; or . 

(b) the income-producing activity is performed both in'and outside this state and a greater 
proportion of the income-producing activity is performed, in this state than.in any other state, 
based on costs of performance. 

18. If the allocation and apportionment provisions of this article do not fairly represent the 
extent of the taxpayer's business activity in this state, the taxpayer may petition for or the tax 
administrator may require, in respect to all or any part ofthe texpaxen: s business activity, if rea- 
sonable: ( . 

(a) separate accounting; 

(b). the exclusion of any one or more of the factors; 

(c) the inclusion of one on more additional factors which will fairly represent the taxpay- 
er's business activity in this state; or 

(d) the employment of any other method to Agicibaue an equitable allocation phe apport 
tionment of the taxpayer' s income, . 


Article V. Elements of Sales and: Use Tax Laws. 
Tax Credit. 
1. Each purchaser liable for a use tax on tangible personal property shall be entitled to full 
credit for the combined amount or amounts of legally imposed sales or use taxes paid by the pur- 
chaser with respect to the same property to another state and any subdivision thereof. The credit 


shall be applied first against the amount of any use tax due the state, and any unused portion of 
the credit shall then be applied against the amount of any use tax due a subdivision. 
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Exemption Certificates, Vendors May Rely. 


2. Whenever a vendor receives and accepts in good faith from a purchaser a resale or other 
exemption certificate or other written evidence of exemption authorized by the appropriate state 
or subdivision taxing authority, the vendor shall be relieved of liability for a sales or use tax with 
respect to the transaction. 


Article VI. The Commission. 


Organization and Management. 


1. (a) The "multistate tax commission" is hereby established. It shall be composed of one "mem- 
ber" from each party ‘state who shall be the head of the’state agency charged with the adminis- 
tration of the types of taxes to which this compact applies. If there is more than one such agency 
the state shall provide by law for the selection of the commission member from the heads of the 
relevant agencies. State law may provide that a member of the commission be represented by an 
alternate but only if there is on file with the commission written notification of the designation 
and identity of the alternate. The attorney general of each party state or the attorney general's 
designee, or other counsel if the laws of the party state specifically provide, shall be entitled to 
attend the meetings of the commission, but shall not vote. Such attorneys general, designees, or 
other counsel shall receive all notices of meetings required under Paragraph 1 (e) of this article. 

(b) Each party state shall provide by law for the selection of representatives from its sub- 
divisions affected by this compact to consult with the commission member from that State. 

(c) Each member shall be entitled to one vote. The commission shall not act unless a ma- 
jority of the members are present, and no action shall ae binding unless approved by a majority of 
the total number of members. 

(d) The commission shall adopt an official seal to be used as it may provide. 

(e) The commission shall hold an annual meeting and such other regular meetings as its 
bylaws may provide and such special meetings as its executive committee may determine. The 
commission bylaws shall specify the dates of the annual and any other regular meetings, and shall 
provide for the giving of notice of annual, regular and special meetings. Notices of special: meetings 
shall include the reasons therefor and an agenda of the items to be considered. 

(f) The commission shall elect annually, from among its members, a chair, a vice chair and 
a treasurer. The commission shall appoint an executive director who shall serve at. its pleasure, 
and it shall fix the executive director's duties and compensation. The executive director shall be 
secretary of the commission. The commission shall make provision for the bonding of such of its 
officers and employees as it may deem appropriate, 

(g) Irrespective of the civil service, personnel or other, merit system laws of any party 
state, the executive director shall appoint or discharge such personnel as may be necessary for the 
performance of the functions of the commission and shall fix their duties and compensation. The 
commission bylaws shall provide for personnel policies and programs. 

(h) The commission may borrow, accept or contract for the services of personnel from any 
state, the United States, or any other governmental entity. 

(i) The commission may accept for any of its purposes and functions any and all donations 
and grants of money, equipment, supplies, materials and services, conditional or otherwise, from 
any governmental entity, and may utilize and dispose of the same, 

(j) The commission may establish one or more offices for the transacting of its business. 

(k) The commission shall adopt bylaws for the conduct of its business. The commission 
shall publish its bylaws in convenient form, and shall file a copy of the bylaws and any amend- 
ments thereto with the appropriate agency or officer in each of the party states. 

(1) The commission annually shall make to the governor and legislature of each party state 
a report covering its activities for the preceding year. Any donation or grant accepted by the com- 
mission or services borrowed shall be reported in the annual report of the commission, and shall 
include the nature, amount and conditions, if any, of the donation, gift, grant or services borrowed 
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and the identity of the donor or lender. The commission may make additional reports as it may 
deem desirable. 


Committees. | 


2. (a) To assist in the conduct of its business when the full commission is not meeting, the 
commission shall have an executive committee of seven members, including the chair, vice chair, 
treasurer and four other members elected annually by the commission. The executive committee, 
subject to the provisions of this compact and consistent with the policies of the commission, shall 
function as provided in the bylaws of the commission. 

(b) The commission may establish advisory and technical committees, membership on 
which may include. private persons and public officials, in furthering any. of its activities. Such 
committees may consider any matter of concern to the commission, including problems of ahctied 
interest to any party state and problems dealing with particular types of taxes. 

(c) The commission may establish auch additional committees as its bylaws may mise 


Powers. 


3. In addition to powers conferred. elsewhere in this compact, the commission. shall have 
power to: 

(a) study state and local tax systems and particular types of state and local taxes: 

(b) develop and recommend proposals for an increase in uniformity or compatibility of 
state and local tax laws with a view toward encouraging the simplification and improvement of 
state and local tax law and administration; 

(ec) compile and publish information as in its judgment would assist the party states in 
implementation of the compact and taxpayers in complying with state and local tax laws; and — 

(d) do all things necessary and incidental to the administration of its functions pursuant 
to this compact. 


Finance. 


4. (a) The commission ‘shall submit to the governor or designated officer or officers of each 
party state a budget of its estimated expenditures for such period as may be required by the laws 
of that state for presentation to the legislature thereof. 

(b) ‘Each of the commission's budgets of estimated expenditures shall contain specific rec- 
ommendations of the amounts to be appropriated by each of the party states. The total amount 
of appropriations requested under any such budget shall be apportioned among the party states 
as follows: one-tenth in equal shares; and the remainder in proportion to the amount of revenue 
collected by each party state and its subdivisions from income taxes, capital stock taxes, gross 
receipts taxes, sales and use taxes. In determining such amounts, the commission shall employ 
such available public sources of information as, in its judgment, present the most equitable and ac- 
curate comparisons among the party states. Each of the commission's budgets of estimated expen- 
ditures and requests for appropriations shall indicate the sources used in obtaining information 
employed in applying the formula contained in this paragraph. 

(c) The commission shall not pledge the credit of any party state. The commission may 
meet any of its obligations in whole or in part with funds available to it under Paragraph (1) (i) of 
this article: provided that the commission takes specific action setting aside such funds prior to in- 
curring any obligation to be met in whole or in part in such manner, Except where the commission 
makes use of funds available to it under Paragraph 1 (i) of this article, the commission shall not 
incur any obligation prior to the allotment of funds by the party states adequate to meet the same, 

(d) The commission shall keep accurate accounts of all receipts and disbursements. The 
receipts and disbursements of the commission shall'’be subject to the audit and accounting proce- 
dures established under its bylaws. All receipts and disbursements of funds handled by the com- 
mission shall be audited yearly by a certified or licensed public accountant and the report of the 
audit shall be included in and become part of the annual report of the commission. 
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_ (e) The accounts of the commission shall be open at any reasonable time for inspection by 
duly constituted officers of the party states and by any persons authorized by the commission. 

(f) Nothing contained in this article shall be construed to prevent commission compliance 
with laws relating to audit or inspection of accounts by or on behalf of any government contribut- 
ing to the iaspriie of the commission. 


_ Article VIL. Uniform Regulations and Forms. 


1. Whenever any two or more party states, or subdivisions of party states, have uniform or 
similar provisions of law relating to.an income tax, capital stock tax, gross receipts tax, sales or 
use, tax, the commission may adopt uniform regulations for any phase of the administration of 
such law, including assertion of jurisdiction to tax, or prescribing uniform tax forms. The commis- 
sion may also act with respect to the provisions of Article IV of this compact. 

2. Prior to the adoption of any regulation, the commission shall: 

(a) as provided in its bylaws, hold at least one public hearing on due notice to all affected 
party states and subdivisions thereof and to all taxpayers and other persons who have made timely 
request of the commission for. advance notice of its regulation-making proceedings; and 

(b) afford all affected party states and subdivisions and interested persons an opportunity 
to submit relevant written data and:views, which shall be considered fully by the commission. 

3. The commission shall submit any regulations adopted by it to the appropriate officials of all 
party states and subdivisions to which they might apply. Each such state and: subdivision shall 
consider any such regulation hog spiealaioaa in accordance with its own laws and procedures. 


" Article VIII. Interstate Audits. 


1. This article shall be in force only in those party states that specifically provide therefor by 
statute. 
_ 2... Any party state or subdivision. thereof desiring to make or participate in an audit of any 
accounts, books, papers, records or other documents may request the commission to perform the 
audit on its behalf. In responding to,the request, the commission shall have access to and may 
examine, at any reasonable time, such accounts, books, papers, records, and other documents and 
any relevant property or stock of merchandise. The commission may enter into agreements with 
party states or their subdivisions for assistance in performance of the audit. The commission shall 

make charges, to be paid by the state or local government or governments for which it performs 
the service, for any audits performed by it in order to reimburse itself for the actual costs incurred 
in making the audit. 

8. The commission may require the attendance of any person within the state where it is con- 

ducting an audit or part thereof at a time and place fixed by it within such state for the purpose 
of giving testimony with respect to any account, book, paper, document, other record, property or 
stock of merchandise being examined in connection with the audit. If the person is not within the 
jurisdiction, the person may be required to attend for such purpose at any time and place fixed by 
the commission within the state of which;the person is a resident; provided that such state has 
adopted this article. » 
_ 4. The.commission may apply to any court having power to issue compulsory process for or- 
ders in aid of its powers and responsibilities pursuant to this article and any and all such courts 
shall have jurisdiction to issue such orders. Failure of any person to obey any such order shall be 
punishable as contempt of the issuing court. If the party or subject matter on account of which 
the commission seeks an order is within the jurisdiction of the court to which application is made, 
such application may be to a court in the state or subdivision on behalf of which the audit is being 
made or a court in the state in which the object of the order being sought is situated, The provi- 
sions of this paragraph apply only to courts in a state that has adopted this article. 

5. The commission may decline to perform any audit requested if it finds that its available 
personnel or other resources are insufficient for the purpose or that, in the terms requested, the 
audit is impracticable of satisfactory performance. If the commission, on the basis of its experi- 
ence, has reason to believe that an audit of a particular taxpayer, either at a particular time or on 
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a particular schedule, would be of interest to a number of party states or their subdivisions, it may 
offer to make the audit or audits, the offer to be contingent on sufficient participation therein as 
determined by the commission. 

6. Information obtained by any audit pursuant to this article shall be contigdaiities and. avail- 
able only for tax purposes to party states, their subdivisions or the United States. Availability of 
information shall be in accordance with the laws of the states or subdivisions on whose account 
the commission performs the audit, and only through the appropriate agencies or officers of such 
states or subdivisions. Nothing in this article shall be construed to require any taxpayer to keep 
records for any period not otherwise required by law. 

7, Other arrangements made or authorized pursuant to law for cooperative audit by or on 
behalf of the party states or any of their subdivisions are not superseded or invalidated by ae 
article. 

8. Inno event shall the commission make any charge against a taxpayer for an audit. 

9. As used in this article, "tax," in addition to the meaning ascribed to it in Article II of this 
compact, means any tax or license fee imposed in whole or in part for revenue purposes. 


Article IX. Arbitration. 


1. Whenever the commission finds a need for settling disputes concerning apportionments and 
allocations by arbitration, it may adopt a regulation placing this article in effect, M ipiti tigi 
the provisions of Article VII of this compact. 

2. The commission shall select and maintain an arbitration panel composed of officers and 
employees of state and local governments and private persons who shall be knowledgeable and 
experienced in matters of tax law and administration. 

3. Whenever a taxpayer who has elected to employ Article IV of this compact, or whenever the 
laws of the party state or subdivision thereof are substantially identical with the relevant provi- 
sions of Article IV, the taxpayer, by written notice to the commission and to each party state or 
subdivision thereof that would be affected, may secure arbitration of an apportionment or alloca- 
tion, if the taxpayer is dissatisfied with the final administrative determination of the tax agency 
of the state or subdivision with respect thereto on the ground that it would subject the taxpayer to 
double or multiple taxation by two or more party states or subdivisions thereof. Each party state 
and subdivision thereof hereby consents to the arbitration as provided herein, and agrees to be 
bound thereby. 

4, The arbitration board shall be composed of one person selected by the taxpayer, one by the 
agency or agencies involved, and one member of the commission's arbitration panel. If the agen- 
cies involved are unable to agree on the person to be selected by them, such person shall be se- 
lected by lot from the total membership of the arbitration panel. The two persons selected for the 
board in the manner provided by the foregoing provisions of this paragraph shall jointly select the 
third member of the board. If they are unable to agree on the selection, the third member shall be 
selected by lot from among the total membership of the arbitration panel. No member of a board 
selected by lot shall be qualified to serve if the member is an officer or employee or is otherwise 
affiliated with any party to the arbitration proceeding. Residence within the jurisdiction of a party 
to the arbitration proceeding shall not constitute affiliation within the meaning of this paragraph. 

5. The board may sit in any state or subdivision party to the proceeding, in the state of the 
taxpayer's incorporation, residence or domicile, in any state where the taxpayer does business, or 
in any place that it finds most appropriate for gaining access to evidence relevant to the matter 
before it. 

6. The board shall give due notice of the times and places of its hearings. The parties shall be 
entitled to be heard, to present evidence, and to examine and cross-examine witnesses. The board 
shall act by majority vote. 

7. The board shall have power to administer oaths, take testimony, subpoena and require the 
attendance of witnesses and the production of accounts, books, papers, records, and other docu- 
ments, and issue commissions to take testimony. Subpoenas may be signed by any member of the 
board. In case of failure to obey a subpoena, and upon application by the board, any judge of a 
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court of competent jurisdiction of the state in which the board is sitting or in which the person to 
whom the subpoena is directed may be found may make an order requiring compliance with the 
subpoena, and the court may punish failure to obey the order as a contempt. The provisions of this 
paragraph apply only in states that have adopted this article. 

8. Unless the parties otherwise agree the expenses and other costs of the arbitration shall be 
assessed and allocated among the parties by the board in such manner as it may determine. The 
commission shall fix a schedule of compensation for members of arbitration boards and of other 
allowable expenses and costs. No officer or employee of a state or local government who serves as a 
member of a board shall be entitled to compensation therefor unless the member is required on ac- 
count of the member's service to forego the regular compensation attaching to the member's public 
employment, but any such board member shall be entitled to expenses. 

9. The board shall determine the disputed apportionment or allocation and any matters neces- 
sary thereto. The determinations of the board shall be final for the purposes of making the appor- 
tionment or allocation, but for no. other purpose. 

10. The board shall file with the commission and with each tax agency represented in the pro- 
ceeding: the determination of the board; the board's written statement of its reasons therefor; the 
record of the board's proceedings; and any other documents required by the arbitration rules of the 
commission to be filed. 

11., The commission shall publish the fifirminatioiis of boards together with the statements 
of the reasons therefor. 

12. The commission shall adopt ose publish rules of procedure and practice and. shall file a 
copy of such rules and of any amendment thereto with the appropriate agency or officer in each of 
the party states. . 

13. Nothing contained herein shall prevent at any time a written compromise of any matter or 
matters in dispute, if otherwise lawful, by the parties to the arbitration proceeding. 


Article X. Entry Into Force and Withdrawal. 


“1. This compact shall enter into force when enacted into law by any seven states. Thereafter, 
this compact shall become effective as to any other state upon its enactment thereof. The commis- 
sion shall arrange for notification of all party states whenever there is a new enactment of the 
compact. 

2. Any party state may withdraw from this compact by enacting a statute repealing the same. 
No withdrawal shall affect any liability already incurred by or chargeable to a party state prior to 
the time of such withdrawal. 

3. No proceeding commenced before an arbitration board prior to the withdrawal of a state 
and to which the withdrawing state or any subdivision thereof is a party shall be discontinued or 
terminated by the withdrawal, nor shall the board thereby lose jurisdiction over any of the parties 
to the proceeding necessary to make a binding determination therein. 


artichs XI. Effect on Other Laws and Jurisdiction. 


Nothing in this compact shall be construed to: 

(a) affect the power of any state or subdivision thereof to fix rates of taxation, except that 
a party state shall be obligated to implement Article III 1 of this compact; 

(b) apply to any tax or fixed fee imposed for the registration of a motor vehicle or any tax 
on motor fuel, other than a sales tax; provided that the definition of "tax" in Article VIII 9 of this 
compact may apply for the purposes of that article and the commission's powers of study and rec- 
ommendation pursuant to Article VI 3 of this compact may apply; 

“(c) withdraw or limit the jurisdiction of any state or local court or administrative officer or 
body with respect to any person, corporation or other entity or subject matter, except to the extent 
that such jurisdiction is expressly conferred by or pursuant to this compact upon another agency 
or body; and 

(d) supersede or limit the jurisdiction of any court of the United States. 
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This compact shall be liberally eats so as to effectuate the purposes thereof. The provisions 
of this compact shall be severable and if any phrase, clause, sentence or provision of this'compact 
is declared to be contrary to the constitution of any state or of the United States or the applica- 
bility thereof to any government, agency, person or circumstance is held invalid, the validity of 
the remainder of this compact and the applicability thereof to any government, agency, person or 
circumstance shall not be affected thereby. If this compact shall be held contrary to the constitu- 
tion of any State participating therein, the compact shall remain in full force and effect as to the 
remaining party states and in full force and: effect as to the state affected as to all severable mat- 
ters." 1 ite 


History: 1953 Comp., § 72-15A-37, enacted by Laws ANNOTATIONS | 
1967, ch. 56, § 1; 2021, ch. 69, § 1. 


Cross references. — For income allocation and appor- MTC certificates. — Mere possession of a New Mexico 


tionment, see 7-2-11 NMSA 1978: taxpayer identification number by a foreign purchaser 
.For Uniform Division of Income for Tax Purposes Act; does not. automatically preclude a seller from ever ac- 
see.7-4-1 NMSA 1978 et seq. _ cepting a Multistate Tax Commission (MTC). certifi- 
For taxpayer option to elect alternative tax pursuant to cate from such purchaser in good faith. Siemens Energy 
Article III 2, see 7-5-2 NMSA 1978. & Automation, Inc. v. N.M. Taxation & Revenue: Dep't, 
For applicability of Article VIII as to interstate audits, 1994-NMCA-173, 119 N.M, 316, 889 P.2d 1238. = 
see 7-5-7 NMSA 1978. Gross receipts and foreign taxpayers. — The mere 
For filing rules, see 14-4-3 NMSA 1978. possession of a New Mexico registration number by a for- 
The 2021 amendment, effective June 18, 2021, re. ©" eign taxpayer does not mean that the taxpayer is regis- 
moved a provision in the Multistate Tax Compact that tered with New Mexico for gross receipts tax purposes; 
allowed a taxpayer to elect to apportion and allocate in- the possession of a New Mexico taxpayer identification 
come in the manner provided by the compact, and made number did not mean that the taxpayer acknowledged 
technical amendments; in Article III; deleted the heading, that a nexus existed: with respect to its activities in New 
which provided "Taxpayer Option, State and Local Taxes', Mexico for gross receipts tax purposes. Siemens Energy 


& Automation, Inc. v. N.M. Taxation & Revenue Dep't, 


deleted Paragraph 1 and redesignated former Paragraphs 1994-NMCA-173, 119 N.M. 316, 889 P2d 1238. 


2 and 3 as Paragraph 1 and 2, respectively; and deleted 


the head, dine P HT which ided "Tax- ' Law reviews. — For article, "New Mexico Taxes: Tak- 

SLGR OCR GaraRunaed ata fa ne theted aa ing Another Look," see 32 N.M.L. Rey. 351 (2002). 
Applicability. —'Laws 202 1, ch. 69, §.2 provided that Am, Jur. 2d, A.L.R. and C.S.S. references. — 71 Am. 

the provisions of Laws 2021, ch. 69, § 1 apply to taxable Jur, 2d State and Local Taxation §§ 456, 569 to 577. 

years beginning on or after January 1, 2021. 85 C.J.S: Taxation §§ 1694 et seq., 1738 to 1755. 


7-5-2. Blection of alternative tax. | 


Any person: 

A. who is required by the Income Tax Act [Chapter 7, Article 2, NMSA 1978] or the Corporate 
Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978] to file a return; 

B. whose only activities in New Mexico consist. of making sales; 

C. who does not own or rent real estate within the state of New Mexico; and __ 

D. whose annual gross sales in or into New Mexico amount to not more than one hundred 
thousand dollars ($100,000).may elect to pay a tax of three-fourths of one percent of his annual 
gross receipts derived from sales in or into New Mexico in lieu of paying an income tax. 


History: 1953 Comp., § 72-15A-38, enacted by Laws... .. Cross references. — For compact provisions relating 
1967, ch. 56, § 2; 1971, ch. 20, § 4; 1981, ch, 37, § 50; , to alternative tax, see Article III 2 of 7-5-1 NMSA 1978, 
1987, ch. 277, § 6. . 


7-5-3. ‘Appointment of multistate tax commission member. 


The governor shall appoint the member of the multistate tax commission to represent New 
Mexico from among the persons made eligible by Article VI 1(a) of the compact [7-5-1 NMSA 1978]. 


History: 1958 Comp., § 72-15A-39, enacted by Laws IV, § 23, was effective June 16, 1967, 90 days after the 
1967, ch. 56, § 3. adjournment of pr a fe pom 

Effective dates. — Laws 1967, ch. 56 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
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7-5-4. Alternate designated by commissioner. 


The member representing New Mexico on the multistate tax commission may be represented 
thereon by an alternate designated by him. Any such alternate shall be a principal deputy or as- 
sistant of the member of the commission in the agency which the member heads. 


History: 1953 Comp., § 72-15A-40, enacted by Laws IV, § 23, was effective June 16, 1967, 90 days after the 
1967, ch. 56, § 4. adjournment of the legislature, 

Effective dates. — Laws 1967, ch. 56 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


7-5-5. Counsel to be designated: 


The member of the commission for New Mexico shall designate either the attorney general, one 
of the attorney general's assistants, or special counsel working for the agency of which the member 
is head, as his counsel in respect to his functions as a member of the multistate tax commission: 


History: 1953 Comp., § 72-15A-41, enacted by Laws IV, § 23, was effective June 16, 1967, 90 days after the 


1967, ch. 56, § 5. adjournment of the legislature. 
Effective dates. — Laws 1967, ch. 56 contained no ef- Cross references, — For legal adviser to secretary of 
fective date provision, but, pursuant to N.M. Const., art. taxation and revenue, see 9-11-11 NMSA 1978. 


7-5-6. Local government advisors. 


The governor, after consultation with representatives of local governments, shall appoint three 
persons who are representative of subdivisions affected or likely to be affected by the Multistate Tax 
Compact. The member of the commission representing New Mexico, and any alternate designated by 
him, shall consult regularly with these appointees, in accordance with Article VI 1(b) of the compact. 


History: 1953 Comp., § 72-15A-42, enacted by Laws IV, § 28, was effective June 16, 1967, 90 days after the 
1967, ch. 56, § 6. adjournment of the legislature. 

Effective dates. — Laws 1967, ch. 56 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


7-5-7, Interaudits provisions made applicable. 


Article VIII of the Multistate Tax Compact relating to interaudits shall be in force in and with 
respect to New Mexico. , 


History: 1953 Comp., § 72-15A-44, enacted by Laws IV, § 23, was effective June 16, 1967, 90 days after the 
1967, ch. 56, § 8, adjournment of the legislature. 

Effective dates, — Laws 1967, ch. 56 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 5A 


Streamlined Sales and Use Tax Administration 


Sec. Sec, 

7-5A-1. Short title. 7-5A-6. Agreement requirements. 

7-5A-2, Legislative findings. 7-5A-7. Member states. 

7-5A-3, Definitions. 7-5A-8, Limited binding and beneficial effect. 
7-5A-4, Authority to enter agreement. 7-5A-9, Liability. 

7-5A-5. Relationship to state law. 


7-5A-1. Short title. 


This act may be cited as the "Streamlined Sales and Use Tax Administration Act”: 
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History: Laws 2005, ch. 225, § 1. _ art. IV, §. 23, was effective June 17, 2005, 90,days after 
Effective dates. — Laws 2005, ch. 225 contained no “adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


7-5A-2. Legislative findings. 


The legislature finds that a simplified sales tax and use tax system that treats transactions in a 
competitively neutral manner will strengthen and preserve sales taxes and use taxes as vital rev- 
enue sources for this state and its local governments and will help preserve the fiscal sovereignty 
of this state. The legislature also finds that such a system will substantially reduce the adminis- 
trative burdens of collection for sellers. While states have the sovereign right to set their own tax 
policies, states should cooperatively develop a streamlined sales tax and use tax'system that is 
simplified, uniform and fair. 


oss f 


History: Laws 2005, ch. 225, § 2. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 225 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


7-5A-3. Definitions: 


As used in the Streamlined Sales and Use Tax Administration Act: 

A. "agreement" means the streamlined sales and use tax agreement; 

B. "certified automated system" means software certified jointly by member states to: 

(1) calculate the sales tax imposed by.each jurisdiction on a transaction; 
(2) determine the amount of tax to remit to the appropriate state; and 
(3) maintain a record of the transaction; . 

C. "certified service provider" means an agent that performs all of the sales tax functions of a 
seller and that is certified jointly by member states to perform all of the sales tax functions of the 
seller; 

D. "member state" means a state of the United States that enters into the agreement with an- 
other state and the District of Columbia if it enters into the agreement with another state; 

E. "person" means an individual, trust, estate, fiduciary, partnership, limited liability company, 
limited liability partnership, corporation and any other legal entity; 

F. "sales tax" means the gross receipts tax levied pursuant to the Gross Receipts and Compen- 
sating Tax Act [Chapter 7, Article 9 NMSA 1978] or a tax imposed by a state on the se of gocee 
or services; 

G. "seller" means a person making sales, leases and rentals of personal priopdity and services; 
and 

H. "use tax" means the compensating tax levied pursuant to the Gross Receipts and Compen- 
sating Tax Act. 


History: Laws 2005, ch. 225, § 3. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 225 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


7-5A-4. Authority to enter agreement. 


A. The secretary of taxation and revenue may enter into the agreement with one or more mem- 
ber states to simplify and modernize sales tax and use tax administration and to reduce the bur- 
den of tax compliance for sellers. 

B. The secretary of taxation and revenue is authorized to: 

(1) act jointly with member states to establish standards for a certified automated system 
and establish performance standards for multistate sellers pursuant to the agreement; 

(2) take actions reasonably required to implement the provisions of the Streamlined Sales 
and Use Tax Administration Act; and 

(3) adopt rules with member states pursuant to the agreement. 
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«C. The secretary of taxation and revenue or the secretary's designee i is authorized to represent 
this state before member states. 


History: geet 2005, ch. 295, § 3 ‘ art. IV, § 23, was effective June 17, 2005, 90 days after 
\ Effective dates.'\— Laws 2005, ch. 225: contained no adjournment of the legislature. 
effective date provision, but, pursuant to'N.M. Const., 


7-5A-5. Relationship to state law. 


A provision of the agreement does not invalidate or amend any provision of state law. Implemen- 
oa of a condition of {Hy agreement shall be adopted by the legislature. 


History: Laws 2005, ch. 225,§5. 5° 16 a) art. IV, 8 23, was’ effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 225 contained no adjournment of the legislature: 
effective date provision, but, pursuant to N.M. Const., 


7-5A-6. Agreement requirements. 


The secretary of taxation and revenue shall not enter into the agreement unless the agreement: 

A. sets restrictions to achieve more;uniform state tax rates by limiting: 

(1) the number of member state tax rates; 

(2) the sUstonee of maximums on the amount of member state taxes due on transac- 
tions; and 

(3) the application of thresholds on the application of member state taxes; 

B. establishes uniform standards for: 

(1) sourcing transactions to taxing jurisdictions; 

(2) administering exempt sales;-and 

(3) providing allowances that a seller can receive for bad debts; 

C. requires member states to develop and adopt uniform definitions of sales tax and use tax 
terms that enable the member states'to make policy choices consistent with the definitions; 

D. provides for a certified automated system that allows a seller to register to collect and remit 
sales taxes and use taxes for each member state; 

E.° provides that registration with the certified automated system and the collection of a sales 
tax and a use tax in a member state will not be used to determine if the seller has a nexus with a 
member state for tax purposes; 

F. provides for reduction of the burden of complying with local sales taxes and use taxes by: 

(1) restricting variances between the member state and local tax bases; 

(2) requiring each member state to administer the sales tax and use tax levied by a local 
jurisdiction within the member state so that a seller collecting and remitting the taxes will not be 
required to register or file a return with, remit funds to or be subject to an independent audit from 
a local taxing jurisdiction; 

(3) restricting change in each local sales tax rate and use tax tate and setting an effective 
date for a change in the boundaries of a local taxing jurisdiction; and 

(4) providing notice of a change in each local sales tax rate and use tax rate and of a 
change in the boundaries of a local taxing jurisdiction; 

G. outlines monetary allowances provided by member states to sellers and certified service 
providers; 7 
-_ H. requires each state to certify compliance with the terms of the agreement before becoming 
a member state and to maintain compliance with provisions of the agreement pursuant to the law 
of the member state while a member state; 

bs requires each member state to adopt a uniform policy for certified service providers that pro- 
tects the privacy of consumers and maintains the confidentiality of tax information; and 

J. provides for the appointment of an advisory council of private sector representatives and 
an advisory council of nonmember state representatives with which to consult with respect to the 

administration of the agreement. — 
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7-5A-7 TAXATION 


History: Laws 2005, ch. 225, § 6. 

Effective dates. — Laws 2005, ch. 225 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 28, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


ANNOTATIONS 


Amnesty for registration is unconstitutional. 
— Granting amnesty, pursuant to Section 402 of the 


7-5A-9 


Streamlined Sales and Use Tax Agreement, to a seller 
for gross receipts tax liability incurred during the twelve- 
month period preceding the state's participation in the 
agreement would amount to a subsidy of the seller's busi- 
ness in violation of the anti-donation clause of Article IX, 
Section 14 of the New Mexico Constitution and Article IV, 
Section 32, which prohibits the diminution or extinguish- 
ment of an obligation already in occurred and owed to the 
state. 2012 Op. Att'y Gen. No. 12-01. 


7-5A-7. Member states. 


The agreement is an accord among member states in furtherance of their governmental func- 
tions. The agreement permits each member state to establish and maintain a cooperative, uniform, 
simplified system to apply sales taxes and use taxes pursuant to the law of the member state. 


History: Laws 2005, ch. 225, § 7. 
Effective dates. — Laws 2005, ch. 225 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


7-5A-8. Limited binding and beneficial effect. 


A. The agreement binds and benefits only this state and other member states. Only a mem- 
ber state is an intended beneficiary of the agreement. A benefit to a person other than a member 
state is established by the law. of this state and member states and not by the terms of the agree- 
ment. 

B. A person shall not: 

(1) have a cause of action or a defense pursuant to the iis eh and 
(2) challenge an action or inaction of a department, agency, political subdivision or instru- 
mentality of this state on the grounds that the action or inaction is not consistent with the agreement. 

C. A law of this state or the application of the law is valid despite the inconsistency of the law 
or its application with the agreement. 


art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


History: Laws 2005, ch. 225, § 8. 
Effective dates. — Laws 2005, ch. 225 contained no 
effective date provision, but, pursuant to N.M. Const., 


7-5A-9. Liability. 


A. A certified service provider is liable for sales taxes and use taxes due from each member 
state on each sales transaction that it processes for the seller, except as otherwise provided by this 
section. A seller that contracts with the certified service provider is not liable to this state for sales 
tax or, use tax due on a transaction processed by the certified service provider unless the seller 
misrepresents the type of item it sells or commits fraud. In the absence of probable cause that the 
seller has committed fraud or made a material misrepresentation, the seller is not subject to audit 
on transactions processed by the certified service provider. A seller is subject to audit for a transac- 
tion not processed by the certified service provider. Member states acting jointly may: 

(1) audit data pertaining to the seller that is stored in the certified automated system; and 

(2) review procedures of the seller to determine if the certified automated system func- 
tions properly and the extent to which the transactions of the seller are processed by this certified’ 
service provider. 

B. Acertified service provider is responsible for the proper functioning of a certified automated 
system and is liable to this state for underpayments of tax attributable to system errors. A seller 
that uses a certified automated system is liable to this state for reporting and remitting tax. 

C. Aseller that has a proprietary system for determining the amount of tax due on a transac- 
tion and has agreed to establish a performance standard for the system is liable for failure of the 
system to meet the standard. , 
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7-6-1 ESTATE TAX 7-7-2 


History: Laws 2005, ch. 225, § 9. 
Effective dates. — Laws 2005, ch. 225 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, $ 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


ARTICLE 6 


Banking and Financial Corporations Tax 


7-6-1 to 7-6-9. Repealed. 


Repeals. — Laws 1981, ch. 37, § 97, repealed 7-6-1 to 
7-6-9 NMSA 1978, relating to the Banking and Finan- 
cial Corporations Tax Act, effective January 1, 1982. For 


present provisions relating to corporate income tax, see 
Chapter 7, Article 2A NMSA 1978. 


ARTICLE 7 
Estate Tax 
Sec Sec. 
7-7-1. Short title. 7-7-10. Administration. 
7-7-2. Definitions. 7-7-11. Sale of property to pay tax. 
7-7-3. Residents; tax imposed; credit for tax paid other 7-7-12. Liability for failure to pay tax before distribution 
: state. or delivery. 
7-7-4. Nonresidents; tax imposed; exemption, 7-7-13, 7-7-14. Reserved. 
7-7-5, Tax return. 7-7-15. Short title. 
7-7-6, Date payment due. 7-7-16. Definitions. 
7-7-7. Interest on amount due; extension of time to file 7-7-17. Payment of estate tax in works of art. 
federal return. 7-7-18. Procedure for payment in works of art. 
7-7-8. Department to file certificate; final settlement of 7-7-19. Agreement on valuation. 
account. 7-7-20. Credit against tax. 
7-7-9. Administration not applied for; application or 


waiver by the department. 


7-7- 1 ° Short title. 


Sections 7-7-1 through 7-7-12 NMSA 1978 may be cited as the "Estate Tax Act". 


‘History: 1953 Comp., § 72-33-1, enacted by Laws 
1973, ch. 345, §.1; 1989, ch. 122, § 1. 

Cross references. — For provisions applicable to ad- 
ministration and enforcement, see 7-1-2 and 7-7-10 NMSA 
1978. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "Sections 7-7-1 through 7-7-12 NMSA 1978" for 
"Sections 1 through 12 of this act". 


ANNOTATIONS 


Construction of tax statutes. — Statutes imposing 
taxes and providing means for the collection of the same 
should be construed strictly insofar as they may oper- 
ate to deprive the citizen of his property by summary 


7-7-2. Definitions. 


proceedings or to impose penalties or forfeitures upon 
him; but otherwise tax laws ought to be construed with 
fairness, if not liberality, in order to carry out the inten- 
tion of the legislature and further the important public in- 
terests which such statutes subserve. NBS Corp. v. Valdez, 
1965-NMSC-027, 75 N.M. 379, 405 P.2d 224. 

Law reviews. — For symposium, "Tax Implications 
of the Equal Rights Amendment," see 3 N.M.L. Rev. 69 
(1973). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Con- 
struction and application of "pay-all-taxes” provision in 
will, as including liability of nontestamentary property for 
inheritance and estate taxes, 56 A.L.R.5th 133. ’ 


As used in the Estate Tax Act [7-7-1 through 7-7-12 NMSA 1978]: 
A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 


ployee by the secretary; 


B. "certificate" means a certificate of no tax due or a receipt for payment of the tax due under 


the Estate Tax Act; 
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C.* "decedent" means a deceased individual; 

D. "federal credit" means the maximum amount of the credit for estate death taxes allowed by 
Section 2011 for the decedent's net estate; 

E. "gross estate" means "gross estate" as defined and.used in Section 2031 of the United States 
Internal Revenue Code of 1986, as amended or renumbered; 

F. "net estate" means "taxable estate" as defined in Section 2051 of the United States Internal 
Revenue Code of 1986, as amended or renumbered; 

G. “nonresident” means a decedent who was domiciled outside New miesiad at his death; 

H. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other entity and, to the extent permit- 
ted by law, any federal, state or other governmental unit or subdivision or agency, department or 
instrumentality thereof; 

I. "personal representative" means the executor or administrator of a decedent or, if no executor 
or administrator is appointed, qualified and acting, any person who has possession of any property; 

J. "property" means property included in the gross estate; 

K. "resident" means a decedent who was domiciled in New Mexico at his death; 

L. "Section 2011" means Section 2011 of the United States Internal Revenue Code of 1986, as 
amended or renumbered; and 

M. "transfer" means "transfer" as Pei and used in Section 2001 of the United States Inter- 
nal Revenue Code of 1986, as amended or renumbered. 


History: 1953 Comp., § 72-33-2, enacted by Laws ANNOTATIONS 
19738, ch. 345, § 2; 1974, ch. 27, § 1; 1977, ch. 249, § 63; : 
1986. +i 20 § ke 1989 pati 122 ‘ 2. 44,0 ps Oe Am. Jur. 2d, A.L.R. and C.J.S. references. — Diverse 
Cycles vetorencan: a For Gaara 2001. 2011. 2031 adjudications, actual or potential, by courts of different 
andaJ0Bi’ of tha Iiteraal Ravenna (Colareests ay oe states, as to domicile of decedent as regards taxation, pro- 
§§ 2001, 2011, 2031 and 2051, respectively, bate of will, administration or distribution of estate, 121 
The 1989 amendment, effective June 16, 1989, sub- A.L.R, 1200. 


stituted "department" for "bureau' or 'department'at What passes under term "personal property" in will, 31 


the beginning of Subsection A, and substituted "1986" fi phgsisgvisiag! 
Gs tin Subsections E, PL pA ae TE ) 85 C.J.8, Taxation §§ 1797 to 1801, 1824 to 1825. 


7-7-3. Residents; tax imposed; credit for tax paid other state. 


A. Ataxin an amount equal to the federal credit is imposed on the transfer of the net estate of 
every resident. 

B. If any property of a resident is subject to a death tax imposed by another state for which a 
credit is allowed by Section 2011, and if the tax imposed by the other state is not qualified by a re- 
ciprocal provision allowing the property to be taxed in the state of decedent's domicile, the amount 
of the tax due under this section shall be credited with the lesser of: 

(1) the amount of the death tax paid the other state and credited against the federal estate 
tax; or . } 
(2) an amount computed by multiplying the federal credit by a fraction, the numerator 
of which is the value of the property subject to the death tax imposed by the other state and the 
denominator of which is the value of the decedent's gross estate. 


History: 1953 Comp., § 72-33-3, enacted by Laws 194, 26 S. Ct. 86, 50 L: Ed. 150 (1905), on situs‘of per- 


1973, ch, 345, § 3. sonal property for purposes of taxation, 123° ALL. R. 179, 
Cross references. — For the meaning of "Sec- 189 A\L.R. 1468, 153 A.L.R. 270. 
tion 2011", see 7-7-2L NMSA 1978. Deductibility from testator's gross batates ams 26 
USCS § 2055, of bequests for public, charitable, and reli- 
ANNOTATIONS gious uses, 46 A.L.R. Fed. 246.00) 
Am. Jur. 2d, A.L,R. and C.J.S. references, — 42 Am. 85 C.uJ.S. Taxation §§ 1792 et seq., 1819 to bee 1929 
Jur. 2d Inheritance, Estate and Gift Taxes §§ 106 and 122. to1931, 


Review of decisions of United States supreme court 
since Union Refrigerator Transit Co. v, Kentucky, 199 U.S. 
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7-7-4 ESTATE TAX 7-7-6 


7-7-4. Nonresidents; tax imposed; exemption. 


A. Tax in an amount computed as provided in this section is imposed on the transfer of the net 
estate located in New Mexico of every nonresident. 

B. The tax shall be computed by multiplying the federal credit by a fraction, the numerator 
of which is the value of the property located in New Mexico and'the denominator of which is the 
value of the decedent's gross estate. 

C. For purposes of this section, the following is included as property located in New Mexico: 

(1) debts arising from transactions in, or having a business situs in, New Mexico; and 
(2) the securities of any corporation or other entity organized under the laws of New Mexico. 

D. The transfer of the personal property of a nonresident is exempt from the tax imposed by 
this section to the extent that the personal property of residents is exempt from taxation under the 
laws of the state in which the nonresident is domiciled. 


History: 1953 Comp., § 72-33-4, enacted by Laws Deductibility from testator's gross estate, under 26 
1973, ch. 345, § 4; 1999, ch. 47, § 8. USCS § 2055, of bequests for public, charitable, and reli- 
The 1999 amendment, effective June 18, 1999, in- gious uses, 46 A.L.R. Fed. 246. 
serted "personal" in two places in Subsection D. 85 C.J.S. Taxation §§ 1794 to 1795, 1800 to 1802, 1819, 
1825, 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 42 Am. 
Jur, 2d Inheritance, Estate and Gift Taxes §§ 3 to 4, 59 et 
seq.,and 223, . 


7-7-5. Tax return. 


The personal representative of every estate subject to the tax imposed by the Estate Tax Act [7- 
7-1 through 7-7-12 NMSA 1978] who is required by the laws of the United States to file a federal 
estate tax return shall file with the department on or before the date the federal estate tax return 
is required to be filed, including any extension of time for filing the federal estate tax return: 

A. areturn for the taxes due under the Estate Tax Act; and 
B. . a copy of the federal estate tax return. 


History: 1953 Comp., § 72-33-5, enacted by Laws ANNOTATIONS 
1973, ch. 345, § 5; 1989, ch. 122, § 3. 

The 1989 drabrdinent! Bfiactive: Jie He2 1989 suk Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
stituted "department" for "bureau" in the undesignated Jur, 2d Inheritance, Estate and Gift Taxes §§ 318 to 322, 
introductory paragraph. 327, 335, 342. g 

85 C.J.S. Taxation §§ 1883 to 1888, 1896 to 1897, 1976, 
1982. 


7-7-6. Date payment due. 


The taxes imposed by the Estate Tax Act [7-7-1 through 7-7-12 NMSA 1978] shall be paid by the 
personal representative on or before the date the return for the taxes is required by Section 7-7-5 
NMSA 1978 to be filed. 


History: 1953 Comp., § 72-33-6, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
1973, ch. 345, § 6; 1989, ch. 122, § 4.. Jur, 2d Inheritance, Estate and Gift Taxes §§ 248 to 252, 
The 1989 amendment, effective June 16, 1989, sub- 257, 265, 272. 
stituted "Section 7-7-5 NMSA 1978" for "Section 5 of the 85 C.J.S. Taxation §§ 1883 to 1888, 1896 to 1897, 1976, 
Estate Tax Act". 1982. 
ANNOTATIONS 


Personal representative is liable for state inheri- 
tance tax. Cosby v. Shackelford, 408 F.2d 1144 (10th Cir. 
1969) (decided under former law). 
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7-7-7 TAXATION 7-7-10 


7-7-7. Interest on amount due; extension of time to file federal return. 


Interest, as provided in 'the Tax Administration Act [Chapter 7 Article 1 NMSA 1978], shall be 
paid to the state on the amount of tax due under the Estate Tax Act [7-7-1 through 7-7-12 NMSA 
1978], from the first day following the day on which payment of the tax would be due in the ab- 
sence of an extension of time,:until the day paid, whether or not the personal represen li is 


granted an extension of time within which to file the federal estate tax return. 


History: 1953 Comp., § 72-33-7, enacted by Laws 
19783, ch. 345, § 7. 

Effective dates. — Laws 1973, ch. 345, § 18 made 
Laws 1973, ch. 345, § 7 effective July 1, 1973. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, Kifarikbes. — 42 Am. 
Jur. 2d Inheritance, Estate and Gift Taxes §§.248 to 252, 
257, 265, 272. 

85 C.J. S. Taxation §§ 1883 to 1888, 1896 to pa fd? 
1982. 


7-7-8. Department to file certificate; final settlement of account. 


A. Except as otherwise provided in Subsection B of this section, the department shall file a 
certificate with the clerk of the county in which the estate or any part of itis located when: 
(1) no taxes imposed by the Estate Tax Act [7-7-1 through 7-7-12 NMSA 1978] are due; or 
(2) the taxes due under the Estate Tax Act have been paid. 
B. Ifthe estate is not required to file a federal estate tax return, the filing of a certificate by the 


department is not required. 


C. Nocourt shall allow the final settlement of the account of any personal representative until 
either a certificate is filed as provided in this section if the estate is required to file a federal estate 
tax return or the personal representative demonstrates that the estate was not required to file a 


federal estate tax return. 


History: 1953 Comp., § 72-33-8, enacted by Laws 
1978, ch. 345, § 8; 1989, ch. 122, § 5. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "department" for "bureau" in the catchline and i in the 
introductory paragraph of Subsection A; added "Except as 


otherwise provided in Subsection B of this section," at the 
beginning of the introductory paragraph of Subsection A; 
added present Subsection B; and redesignated former Sub- 
section B as present Subsection C, while inserting therein 
"either" and adding all of the language paste "section", 


7-7-9. Administration not applied for; application or waiver by the 


department. 


A. Ifno person interested in the estate of a decedent applies for letters testamentary or of ad- 


ministration within thirty days after the death of the decedent, the department may apply to the 
probate court having jurisdiction for the appointment of an administrator and after a hearing, the 
probate court shall appoint an administrator of the estate of the decedent. 

B. Ifthe administration of the estate of a decedent is not necessary, the department may waive 
administration.'The department shall not waive administration until the taxes due under the Es- 


tate Tax Act [7-7-1 through 7-7-12 NMSA 1978] are paid. 


History: 1953 Comp., § 72-33-9, enacted by Laws 
1978, ch. 345, § 9; 1989, ch. 122, § 6. 

Cross references, — For court having jurisdiction, see 
45-1-3038 and 45-3-201 NMSA 1978. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted "the department" for "bureau" in the catchline, 
and substituted "department" for "bureau" throughout 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Dis- 
pensing with, or revoking grant of, administration of dece- 
dent's estate on ground that administration i is not neces- 
sary, 70 A.L.R. 386, 

85 C.J.S. Taxation § 1896 to 1897. 


the section. 


7-7-10. Administration. 


The Estate Tax Act [7-7-1 through 7-7-12 NMSA 1978] shall be administered and enforced as 
provided in the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]. 
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7-7-11 ESTATE TAX 7-7-15 


History: 1953 Comp., § 72-33-10, enacted by Laws 
19738, ch. 345, § 10. 

Effective dates. — Laws 1973, ch. 345, § 18 made 
Laws 1973, ch. 345, § 10 effective July 1, 1973. 


Cross references. — For provisions applicable to ad- 
ministration and enforcement, see 7-1-2 NMSA 1978. 


7-7-11. Sale of property to pay tax. 


A personal representative may sell so much of any property as is necessary to pay the taxes due 
under the Estate Tax Act [7-7-1 through 7-7-12 NMSA 1978]. A personal representative may sell 
so much of any property specifically bequeathed or devised as is necessary to pay the proportion- 
ate amount of the taxes due on the transfer of the property and the fees and expenses of the sale, 
unless the legatee or devisee pays the personal representative the proportionate amount of the 
taxes due. 


History: 1953 Comp., § 72-33-11, enacted by Laws 
19738, ch. 345, § 11. 


Effective dates. — Laws 1973, ch. 345, § 18 made 
‘Laws 19738, ch. 345, § 11 effective July 1, 1973. 


7-7-12. Liability for failure to pay tax before distribution or delivery. 


A. Any personal representative who distributes any property without first paying, securing 
another's payment of, or furnishing security for payment of the taxes due under.the Estate Tax Act 
[7-7-1 through 7-7-12 NMSA 1978] is personally liable for the taxes due to the extent of the value 
of any property that:may come or may have come into his possession. Security for payment of the 
taxes due under the Estate Tax Act shall’ be in an amount equal to or greater than the value of 
all property that is or has come into the possession of dae personal representative, as of the time 
such security is furnished. 

B. Any person who has the control, custody or possession of any property and who delivers any 
of the property to the personal representative or legal representative of the decedent outside New 
Mexico without first paying, securing another's payment of, or furnishing security for payment of the 
taxes due under the Estate Tax Act is liable for the taxes due under the Estate Tax Act to the extent 
of the value of the property delivered. Security for payment of the taxes due under the Estate Tax Act 
shall be in an amount equal to or greater than the value of all property delivered to the personal rep- 
resentative or legal representative of the decedent outside New Mexico by such a person. 

C. For the purposes of this section, persons who do not have possession of a decedent's prop- 
erty (absent special circumstances) include mortgagees or pledgees, stockbrokers or stock transfer 
agents, bank and other depositories si checking — pi ee accounts, safe- deposit companies and 
life insurance pea 


History: 1953 Comp., § 72:33: 12, enacted by Laws 
1973, ch. 345, § 12; 1975, ch. 257, § 8-126. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am, 
Jur. 2d Inheritance, Estate and Gift Taxes $§ 251 et seq. 

Rights and liabilities as between sureties on successive 
bonds given by executor, administrator, trustee or guard- 
ian, 76 A.L.R. 904, 

Transmission of fund from ancillary to domiciliary 
jurisdiction, or liability of sureties on bond given in the 


7-7-13, 7-77-14. Reserved. 
7-7-15. Short title. — 


latter jurisdiction, as affecting liability of sureties.on bond 
given in the former jurisdiction, 78 A.L.R. 575. 

Power or discretion of court, after bond of executor, ad- 
ministrator, or testamentary trustee has been given, to 
Glapence with, discontinue, or modify bond, 121 A.L.R. 
951, . 
Liability of executor or administrator to estate because 
of overpaying or unnecessarily paying tax, 55 A.L.R.3d 
785. Of 


Seaton 7-7-15 through 7-7-20 NMSA 197 8 may be cited as the "Art Acceptance Act": 


History: 1978 Comp., § 7-7-15, enacted by Laws 
1983, ch. 209, § 1; 1993, ch. 30, § 13. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "Sections 7-7-15 through 7-7-20 NMSA 1978" for 
"This act". 
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7-7-16 TAXATION 7-7-18 


7-7-16. Definitions. 


As used in the Art Acceptance Act [7-7-15 through 7-7-20 NMSA 1978]: 

A. "board" means the board of regents of the museum of New Mexico; 

B. "decedent" means the deceased individual; 

C. "division" or "department" means the taxation and revenue department, the secretary of 
taxation and revenue or any employee of the department exercising authority lawfully delegated 
to that employee by the secretary; 

D. “museum" means the museum of New Mexico; 

E. "personal representative" means the executor or administrator of a decedent or, if no ex- 
ecutor or administrator is appointed, qualified and acting, any person who has possession of any 
property of the decedent; and 

F. “work of art" includes any painting, drawing, print, photograph, sculpture, carving, textile, 
basketry, artifact, natural specimen, rare book, authors' papers, objects of historical or technical 
interest or other article of intrinsic cultural value. . 


History: 1978 Comp., § 7-7-16, enacted by Laws 
1983, ch. 209, § 2; 1986, ch. 20, § 60; 1987, ch. 164, § 1. 


7-7-17. Payment of estate tax in works of art. 


A decedent's estate may pay all or part of any tax owed by:the decedent's estate to the state by 
payment in the form of one or more works of art in the manner provided by the Art Acceptance Act 
[7-7-15 through 7-7-20 NMSA 1978], provided: . 

A. the decedent has so directed by a will; or 

B. in the absence of a direction in the decedent's will, the personal representative finds that 
this method of payment is advantageous to the estate. 


History: 1978 Comp., § 7-7-17, enacted by Laws Effective dates. — Laws 1983, ch. 209, $ 7 made Laws 
1983, ch. 209, §3. 1983, ch. 209, § 3 effective July 1, 1983. 


7-7-18. Procedure for payment in works of art. 


A. The personal representative desiring to pay all or part of an estate tax owed the state in 
the form of one or more works of art shall first obtain an appraisal of the work acceptable to the 
federal internal revenue service and shall then notify the museum director in writing of the desire 
to offer the work to the museum. The board shall, within a reasonable period of time and upon the 
recommendation of the museum director, notify the personal representative and the division in 
writing as to whether in the judgment of the board it would be advantageous to the state to accept 
the one or more works of art as payment or partial payment for the estate tax. The board's decision 
shall be final and not appealable. 

B. Acceptance of a work of art shall be deemed advantageous to the state if its psa noc 
meets the following criteria: 

(1) it encourages growth of the museum's collections by the addition of significant and 
original works of art; 

(2) it furthers the preservation and understanding of the arts traditions which sit in 
New Mexico; 

(3) it furthers the appreciation of arts and cultures by the people of New Mexico; or 

(4) itis compatible with the standards and collections policies of the museum. 


° 


History: 1978 Comp., § 7-7-18, enacted by Laws Effective dates, — Laws 1983, ch. 209, § 7 made Tea 
1983, ch. 209, § 4, 1983, ch. 209, § 4 effective July 1, 1983. 
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7-7-19 UNIFORM UNCLAIMED PROPERTY ACT 7-8-40 


7-7-19. Agreement on valuation. 


A. If the board finds that it would be advantageous for the state to accept payment in one or 
more works of art as payment or partial payment for the estate tax, the personal representative 
shall, as a condition of state acceptance of this method of payment, forward a copy of the proposed 
valuation to the division. The division shall have forty-five days from the date of the notification of 
the proposed valuation to object to that valuation. 

B. If the division objects to the proposed valuation, it shall set forth the objection in writing 
and forward it to the personal representative. The personal representative may take into account 
the division's objections and submit a new valuation for the division's approval. If the division 
rejects the new valuation within forty-five days of its submission, the state shall be deemed not to 
accept the proposed method of payment in works of art. 

C. Ifthe division does not object to a submitted valuation of a work of art within forty-five days 
of its submission, the state shall be deemed to have accepted the work of art for the museum col- 
lection as complete or partial payment of the estate tax owed and the board shall assume title to 
that work of art as soon as practicable. 


History: 1978 Comp., § 7-7-19, enacted by Laws Effective dates. — Laws 1983, ch. 209, § 7 made Laws 
1988, ch. 209, § 5. 1983, ch. 209, § 5 effective July 1, 1983. 


7-7-20. Credit against tax. 


A. Upon assumption of title to a work of art by the board, the department shall credit against 
the amount owed by the estate the valuation of that work of art as agreed upon under Section 7- 
7-19 NMSA 1978. In no case shall any credit allowed by the Art Acceptance Act [7-7-15 through 
7-7-20 NMSA 1978] be greater than the amount of the estate tax owed by the decedent's estate. 

B. The board shall not during any fiscal year assume title to works of art which have an ag- 
gregate value of more than five million dollars ($5,000,000). 


History: 1978 Comp., § 7-7-20, enacted by Laws 
1983, ch. 209, § 6; 1987, ch. 164, § 2. 


| ARTICLE 8 
Uniform Unclaimed Property Act 


7-8-1 to 7-8-40. Repealed and Recompiled. 


Repeals. — Laws 1997, ch, 25, § 33 repealed 7-8-1 to NMOneSource.com. For present comparable provisions, 
7-8-20 and 7-8-21 to 7-8-40 NMSA 1978, as enacted or see Chapter 7, Article 8A NMSA 1978. 
amended by Laws 1989, ch. 293, §§ 1 to 41, Laws 1991, Recompilations. — Former 7-8-20.1 NMSA 1978, as 
ch, 151, § 1, and Laws 1995, ch. 51, §§ 1 & 2, relating enacted by Laws 1990, ch. 98, § 1, was recompiled and 
to unclaimed property, effective July 1, 1997. For provi- amended as 7-8A-10.1 NMSA 1978 by Laws 1997, ch. 25, 
sions of former sections, see the 1996 NMSA 1978 on § 32. 

ARTICLE 8A 
Uniform Unclaimed Property Act 

Sec. Sec. 
7-8A-1. Definitions. 7-8A-6. Burden of proof as to property evidenced by re- 
7-8A-2, Presumptions of abandonment. cord of check or draft. 
7-8A-3. Contents of safe deposit box or other safekeeping 7-8A-7. Report of abandoned property. 

, depository. » 7-8A-8. Payment or delivery of abandoned property. 
7-8A-4. Rules for taking custody. 7-8A-9. Notice and publication of lists of abandoned 
7-8A-5. Dormancy charge. property. 
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7-8A-1 TAXATION 7-8A-1 


Sec. Sec. | 
7-8A-10. Custody by state; recovery by holder; defense of 7-8A-19. Periods of limitation. 
holder. 7-8A-20. Requests for reports and examination of re- 
7-8A-10.1. Exercise of due diligence; liability; notice. * cords. 
7-8A-11. Crediting of dividends, interest and incromente » 7-8A-21. Retention of records. 
to owner's account, 7-8A-22.. Enforcement. 
7-8A-12. Public sale of abandoned property. 7-8A-23, Interstate agreements and soc oer ALiOne joint 
7-8A-13. Deposit of funds. and reciprocal actions with other states. 
7-8A-14. Claim of another state to recover property. 7-8A-24. Interest and penalties. 
7-8A-15. Filing claim with administrator; handling of 7-8A-25, Agreement to locate property. 
claims by administrator. 7-8A-26. Foreign transactions. 
7-8A-16. Appeal; action to establish claim. 7-8A-27. Transitional provisions. 
7-8A-17. Election to take payment or delivery. 7-8A-28. Rules. 
7-8A-18, Destruction or disposition of property having no 7-8A-29,. Uniformity of application and construction. 
substantial commercial value; immunity 7-8A-30. Short title. 
7-8A-31. Severability clause. 


from liability. 


7-8A-1. Definitions. 


As used in the Uniform Unclaimed Property Act (1995): 

_ (1) "administrator" means the taxation and reyenue department, the secretary of taxation 
and revenue or any employee of the department who exercises authority lawfully delegated to him 
by the secretary, 

(2) “apparent owner" means a person whose name appears on the records of a holder a as 
the person entitled to property held, issued, or owing by the holder; 7 

(3) "business association" means a corporation, joint stock company, investment company, 
partnership, unincorporated association, joint venture, limited liability company, business trust, 
trust company, land bank, safe deposit.company, safekeeping depository, financial organization, in- 
surance company, mutual fund, utility, or other business entity consisting of one or more persons, 
whether or not for profit; 

(4) "domicile" means the state of incorporation ofa corporation and the state of the princi- 
pal place of business of a holder other than a corporation; 

(5) "financial organization" means a savings and loan association, building and loan asso- 
ciation, savings bank, industrial bank, bank, banking organization or credit: union; 

(6) "holder" means a person obligated to hold for the account of, or deliver or pay th the 
owner property that is subject to the Uniform Unclaimed Property Act (1995); 

(7) "insurance company" means an association, corporation or fraternal or mutual benefit 
organization, whether or not for profit, engaged in the business of providing life endowments, an- 
nuities or insurance, including accident, burial, casualty, credit life, contract performance, dental, 
disability, fidelity, fire, health, hospitalization, illness, life, malpractice, marine, mortgage, surety, 
wage protection and workers' compensation insurance; 

(8) "mineral" means gas; oil; coal; other gaseous, liquid and solid hydrocarbons; oil shale; 
cement material; sand and gravel; road material; building stone; chemical raw material; gemstone; 
fissionable and nonfissionable ores; colloidal and other clay; steam and other geothermal resource; 
or any other substance defined as a mineral by the law of New Mexico; 

(9) "mineral proceeds" means amounts payable for the extraction, production or sale of 
minerals, or, upon the abandonment of those payments, all payments that become payable there- 
after. The term includes amounts payable: 

(i) for the acquisition and retention of a mineral lease, including bonuses, royalties, 
compensatory royalties, shut-in royalties, minimum royalties and delay rentals; 

(ii) for the extraction, production or sale of minerals, including net revenue interests, 
royalties, overriding royalties, extraction payments and production payments; and 

(iii) under an agreement or option, including a joint operating agreement, unit agree- 
ment, pooling agreement and farm-out agreement; 

(10) "money order" includes an express money order and a personal money order, on which 
the remitter is the purchaser. The term does not include a bank money order or any other instru- 
ment sold by a financial organization if the seller has obtained the name and address of the payee; 
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7-8A-1 UNIFORM UNCLAIMED PROPERTY ACT 7-8A-1 


(11) “owner" means a person who has a legal or equitable interest in property subject to 
the Uniform Unclaimed Property Act (1995) or the person's legal representative. The term in- 
cludes a depositor in the case of a deposit, a beneficiary in the case of a trust other than a deposit 
in trust and a creditor, claimant or payee in the case of other property; 

(12) "person" means an individual; business association; financial organization; estate; 
trust; government; governmental subdivision, agency, or instrumentality; or any other legal or 
commercial entity; 

(13) "property" means tangible property described in Section 7-8A-3 NMSA 1978 or a fixed 
and certain interest in intangible property that is held, issued, or owed in the course of a holder's 
business, or by a government, governmental subdivision, agency, or instrumentality, and all in- 
come or increments therefrom, but excludes child, spousal or medical support received by the child 
support enforcement division of the human services department, the New Mexico IV-D agency. The 
term includes property that is referred to as or evidenced by: 

(i) money, a check, draft, deposit, interest or dividend; 

(ii) credit balance, customer's overpayment, gift certificate, security deposit, refund, 
credit memorandum, unpaid wage, unused ticket, mineral proceeds or unidentified remittance; 

(iii) stock or other evidence of ownership of an interest in a business association or 
financial organization; 

(iv) a bond, debenture, note or other evidence of indebtedness; 

(v) money deposited to redeem stocks, bonds, coupons or other securities or to make 
distributions; 

(vi) an amount due and payable under the terms of an annuity or insurance policy, in- 
cluding policies providing life insurance, property and casualty insurance, workers' compensation 
insurance or health and disability insurance; and 

(vii) an amount distributable from a trust or custodial fund established under a plan 
to provide health, welfare, pension, vacation, severance, retirement, death, stock purchase, profit 
sharing, employee savings, supplemental unemployment insurance or similar benefits; 

(14) "record" means information that is inscribed on a tangible medium or that is stored in 
an electronic or other medium and is retrievable in perceivable form; 

(15) "state" means a state of the United States, the District of Columbia, the common- 
wealth of Puerto Rico or any territory or insular possession subject to the jurisdiction of the United 
States; and . 

(16) "utility" means a person who owns or operates for public use any plant, equipment, 
real property, franchise, or license for the transmission of communications or the production, stor- 
age, transmission, sale, delivery or furnishing of electricity, water, steam or gas. 


History: Laws 1997, ch. 25, § 1; 2003, ch. 283, § 1. Phrases "ordinary course of business" and "course 
The 2003 amendment, effective June 20, 2003, in of business" are interchangeable. Wilson v. Mass, Mut. 
Paragraph A(13), substituted "Section 7-8A-3 NMSA Life Ins. Co,, 2004-NMCA-051, 185 N.M. 506, 90 P.3d 525, 
1978" for "Section 3 of the Uniform Unclaimed Property cert. denied, 2004-NMCERT-004, 185 N.M, 563, 91 P.3d 604; 


Act (1995)" following "property described in", inserted overruled on other grounds by Schultz v. Pojoaque Tribal 
"but excludes child, spousal or medical support received Police Dep't, 2010-NMSC-034, 148 N.M. 692,242 P.3d 259. 
by the child support enforcement division of the human Course of business means business practice that is 
services department, the New Mexico IV-D agency" follow- routine, regular, usual, or normally done. Wilson v. Mass. 
ing "or increments therefrom", Mut. Life Ins. Co., 2004-NMCA-051, 185 N.M. 506, 90 P.3d 
525, cert. denied, 2004-NMCERT-004, 135 N.M. 563, 91 P.3d 

ANNOTATIONS 604, overruled on other grounds, Schultz v. Pojoaque Tribal 


Police Dep't, 2010-NMSC-034, 148 N.M. 692, 242 P.3d 259, 
State can compel surrender to it of deposit bal- 
ances which have been abandoned or forgotten. In doing 
so, constitutional requirements must be met and there 
must be no violation of national banking laws. Clovis 


Former act did not infringe banking laws or 
burden banks. — There is no unlawful infringement 
on the national banking laws nor undue burden placed 
on the performance of the bank's duties by the provi- 
sions of the former article. Clovis Nat'l Bank v. Callaway, 


1961-NMSC-129, 69 N.M. 119, 364 P.2d 748. Nat'l Bank v. Callaway, 1961-NMSC-129, 69 N.M. 119, 
New Mexico's act is fashioned on 1995 Uniform 364 P.2d 748. : é 
Unclaimed Property Act (1995 UPA), promulgated There must be reasonable notice and opportunity 
by the National Conference of Commissioners on Uni- to be heard before ownership can be transferred to the 
form, State Laws. Wilson v.. Mass, Mut. Life Ins. Co., state and the requirements of due process satisfied. Clo- 
2004-NMCA-051, 135 N.M. 506, 90 P.3d 525, cert. denied, vis Nat'l Bank v. Callaway, 1961-NMSC-129, 69 N.M. 119, 


2004-NMCERT-004, 135 N.M: 563, 91 P.3d 604, overruled 364 P.2d 748. 
on other grounds by Schultz v: Pojoaque Tribal Police Certificates awarded to insurance policyholders 


Dep't, 2010-NMSC-034, 148 N.M. 692, 242 P.3d 259. in class action settlement. — Certificates being issued 
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as part of class action settlement are not part of the insur- 
ance company's regular line of products; nor is the issu- 
ance of certificates a routine, usual, or normal ‘practice. 
Instead, they are being issued as a result of a one-time 
settlement. Because they were not held, issued, or owed in 
the course of business, the certificates do not meet the def- 
inition of property under the Act. Wilson v. Mass. Mut. Life 


Ins. Co., 2004-NMCA-051, 135 N.M. 506, 90 P.8d 525, cert. 


denied, 2004-NMCERT-004, 185 N.M. 563, 91 P.3d 604, 
overruled on other grounds by Schultz v. Pojoaque Tribal 


7-8A-2 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur, 2d Abandoned, Lost, and Unclaimed Property § 1 et 
seq.; 27 Am. Jur. 2d Escheat 8§ 1 to 48. 

Validity, construction, and application of lost or‘aban= 
doned goods statutes, 23 A.L.R.4th 1025. 

Modern status of rules as to ownership of treasure trove 


‘as between finder and owner of property on which found, 


61A.L.R.4th 1180, 
1C.J.S, Abandonment §§ 1 to 12; 30A GC, ks 8. Escheat $1 


et seq. 
Police Dep't, 2010-NMSC-034, 148 N.M. 692, 242 P.3d‘259. 


7-8A-2. Presumptions of abandonment. 


A. Property is presumed abandoned if it is unclaimed by the apparent owner during the time 
set forth below for the particular property: 

(1) traveler's check, fifteen years after issuance; 

(2) money order, seven years after issuance; . 

(3) stock or other equity interest in a business association or financial organization, in- 
cluding a security entitlement under Article 8 [55-8-101 NMSA 1978] of the Uniform Commercial 
Code, five years after the earlier of: 

(a) the date of the most recent dividend, stock split or other distribution unclaimed by 
the apparent owner; or 

(b) the date of the second mailing of a statement of account or other notification or 
communication that was returned as undeliverable or after the holder discontinued mailings, no- 
tifications or communications to the apparent owner; 

(4) debt of a business association or financial organization, other than a bearer bond or 
an original issue discount bond, five years after the date of the most recent interest payment un- 
claimed by the apparent owner; 

(5) ademand, savings or time deposit, including a deposit that is automatically renewable, 
five years after the earlier of maturity or the date of the last indication by the owner of interest in 
the property; but a deposit that is automatically renewable is deemed matured for purposes of this 
section upon its initial date of maturity, unless the owner has consented to a renewal at or about 
the time of the renewal and the consent is in writing or is evidenced by a memorandum or other 
record on file with the holder; 

(6) money or credits owed to a customer as a result ofa retail business transaction, three 
years after the obligation accrued; 

(7) gift certificate, five years after December 31 of the year in which the certificate was 
sold, but if redeemable in merchandise only, the amount abandoned i is deemed to he axty pergept 
of the certificate's face value; 

(8) amount owed by an insurer on a life or endowment insurance policy oran carinuite that 
has matured of terminated, three years after the obligation to pay arose or, in the case of a policy 
or annuity payable upon proof of death, three years after the insured has attained, or would have 
attained if living, the limiting age under the mortality table on which the reserve is based; 

(9) property distributable by a business association or financial organization in a course of 
dissolution, one year after the property becomes distributable; | , 

(10) property received by a court as proceeds of a class action and not distributed purse 
to the judgment, one year after the distribution date; bi 

(11) property held by a court, government, server td subdivision agency or iene 
mentality, one year after the property becomes distributable; 

(12) wages or other compensation for personal services, one year after the Cong al hatte 
becomes payable; ) 

(13) deposit or refund owed to a subscriber by a utility, one year after the deposit or refund 
becomes payable; 

(14) property in an individual retirement account, defined benefit plan or other account or 
plan that is qualified for tax deferral under the income tax laws of the United States, three years 
after the earliest of the date of the distribution or attempted distribution of the property, the date 
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of the required distribution as stated in the plan or: trust agreement governing the plan or the 
date, if determinable by the holder, specified in the income tax laws of the United States by which 
distribution of the property must begin in order to avoid a tax penalty; and 

(15) all other property, five years after the owner's right. to demand the nae eet or after 
the obligation to pay or distribute the property arises, whichever first occurs. 

B, At the time that an interest.is presumed abandoned under Subsection A of this section, any 
other property right accrued or accruing to the owner as a result of the interest, and not previously 
presumed abandoned, is also presumed abandoned. 

C.. Property is unclaimed if, for the applicable period set forth in Subsection A of this section, the 
apparent owner has not communicated in writing or by other means reflected in a contemporaneous 
record prepared by or on behalf of the holder, with the holder concerning the property or the account 
in which the property is held and has not otherwise indicated an interest in the property. A commu- 
nication with an owner by a person other than the holder or its representative who has not in writ- 
ing identified the property to the owner is not an indication of interest in the property by the:owner. 

D.. An indication of an owner's interest in property includes: 

(1) the presentment of a check or other instrument of payment of a dividend or other 
distribution made with respect to an account or underlying stock or other interest in a business 
association or financial organization or, in the case of a distribution made by electronic or similar 
means, evidence that the distribution has been received; 

(2) owner-directed activity in the account in which the property: is field: pichadinig a Wired! 
tion by the owner-to increase, decrease or change the amount or type of property held in the ac- 
county oti wi Owe Brit 
(3) the making of a deposit to or withdrawal from a bank account; and 

. (4) the payment of a premium with respect.to a property interest in an insurance policy; 
but the application of an automatic premium loan provision or other nonforfeiture provision con- 
tained in an insurance policy does not prevent a policy from maturing or terminating if the in- 
sured has died or the insured or the beneficiary of the policy has otherwise become entitled to the 
proceeds before the depletion of the cash surrender value of a policy by the application of those 
provisions. 

_E: Property is payable or distributable for purposes of the Uniform Unclaimed Property Act 
(1995) notwithstanding ‘the owner's failure to make demand or present an instrument or docu- 
ment otherwise required to obtain payment. 


History: Laws 1997, ch. 25, § 2; 2007, ch. 125, § 2. 
Cross references. — For gift certificate expiration 
dates, see 57-12-25 NMSA 1978. 


Severability. — Laws 2007, ch. 125, § 4 provided for 
the severability of Laws 2007, ch. 125, §§ 1 and 2 if any 
part or application thereof is held invalid. 


The 2007 amendment, effective July 1; 2007, in- 
ereased the time for abandonment of gift certificates. to 
five years., J ; 


Applicability. — Laws 2007, ch. 125, §4 provided that 
Laws 2007, ch. 125, §§ 1 and 2 apply to gift certificates 
sold or offered for sale on or after July 1, 2007. 


7- 8A-3. eontents of dies deposit box or other safekeeping depository. 


Tangible property held in a safe agiodit box or other safekeeping depository in this state in the 
ordinary course of the holder's business and proceeds resulting from the sale of the property per- 
mitted by other law, are presumed abandoned if the property remains unclaimed by the owner for 

more than five years after expiration of the lease or rental period on the box or other depository. 


Effective dates, — Laws 1997, ch. 25, § 34 made Laws 


History: Laws 1997, ch. 25, § 3. 
: 1997, ch. 25, § 3 effective July 1, 1997. 


7-8A-4, Rules for taking custody. 
Except as otherwise provided in the Uniform Unclaimed Property Act (1995) or by other statute 


of this state, property that is presumed abandoned, whether located in this or another state, is 
subject to the custody of this state if: 
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(1) the last known address of the apparent owner, as shown on the records of the a is 
in this state; 

(2) the records of the holder do not refiect the identity of the person entitled to the prop- 
erty and it is established that the last ee address of the person entrtier! to the prorery is in 
this state; 

(8) the records of the holder do not reflect the last known address of the apparent owner 
and it is established that: 

(i) the last known address of the person entitled to the property is in this state; or 

(ii) the holder is domiciled in this state or is a government or governmental subdivi- 
sion, agency, or instrumentality of this state and has not previously paid or delivered the property 
to the state of the last: known address of the apparent owner or other person entitled to the prop- 
erty; 

(4) the last known address of the apparent owner, as shown on the records of the holder, is 
in a state that does not provide for the escheat or custodial taking of the property and the holder is 
domiciled in this state or is a government or governmental subdivision, agency, or instrumentality 
of this state; 

(5): the last known address of the apparent owner, as shown on the records of the holder, is 
in a foreign country and the holder is domiciled in this state or is a government or Siteuingcn 8 
subdivision, agency, or instrumentality of this state; 

(6) the transaction out of which the property arose occurred in this state, the holder i is ay 
miciled in a state that does not provide for the escheat or custodial taking of the property, and the 
last known address of the apparent owner or other person entitled to the property is unknown or 
is in a state that does not provide for the escheat or custodial taking of the property; or 

(7) the property is a traveler's check or money order purchased in this state, or the issuer 
of the traveler's check or money order has its principal place of business in this state and the is- 
suer's records show that the instrument was purchased in a state that does not provide for the 
escheat or custodial taking of the property, or does not show the state in which the’ instrument was 
purchased. 


History: Laws 1997, ch. 25, § 4. Effective dates. — Laws 1997, ch. 25, § 34 made LW 
1997, ch, 25, § 4 effective July 1, 1997. 


7-8A-5. Dormancy charge. 


A holder may deduct from property presumed abandoned a charge imposed by reason of the 
owner's failure to claim the property within a specified time only if there is a valid and enforce- 
able written contract between the holder and the owner under which the holder may impose the 
charge and the holder regularly imposes the charge, which is not regularly reversed or otherwise 
canceled. The amount of the deduction is limited to an amount that is not unconscionable. 


History: Laws 1997, ch. 25, § 5. Effective dates. — Laws 1997, a 25, § 34 made Laws 
1997, ch, 25, § 5 effective July 1, 1997, : 


7-8A-6. Burden of proof as to Sra neety evidenced by record of: 
check or draft. 


A record of the issuance of a check, draft or similar instrument is prima facie evidence of an 
obligation. In claiming property from a holder who is also the issuer, the administrator's burden 
of proof as to the existence and amount of the property and its abandonment is satisfied by show- 
ing issuance of the instrument and passage of the requisite period of abandonment. Defenses of 
payment, satisfaction, discharge and want of consideration are affirmative defenses that must be 
established by the holder. 


History: Laws 1997, ch. 25, § 6. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch, 25, § 6 effective July 1, 1997. 
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7-8A-7. Report of abandoned property. 


A. Aholder of property presumed abandoned shall make a report to the administrator concern- 
ing the property. 

B. , The report must be verified and must contain: 

(1)... a description of the property; 

(2) except with respect to a traveler's check or money order, the name, if known, and 
last known address, if any, and the social security number or taxpayer identification number, if 
readily ascertainable, of the apparent owner of property of the value of fifty dollars ($50.00) or 
more; 

(3) an aggregated amount of items valued under fifty dollars ($50.00) each; 

(4) in the case of an amount of fifty dollars ($50.00) or more held or owing under an annu- 
ity or a life or endowment insurance policy, the full name and last known address of the annuitant 
or insured and of the beneficiary; 

_ (5), in the case of property held in a safe deposit box or other safekeeping depository, an 
indication of the place where it is held and where it may be inspected by the administrator and 
any amounts owing to the holder; 

(6) ithe date, if any, on which the property became payable, demandable or returnable and 
the date of the last transaction with the apparent owner with respect to the property; and 

(7) other information that the administrator by rule prescribes as necessary for the ad- 
ministration of the Uniform Unclaimed Property Act (1995). 

C. Ifa holder of property presumed abandoned is a successor to another person who previously 
held the property for the apparent owner or the holder has changed its name while holding the 
property, the holder shall file with the report its former names, if any, and the known names and 
addresses of all previous holders of the property. 

D. The report must be filed before November 1 of each year and cover the twelve months next 
preceding July 1 of that year, but a report with respect to a life insurance company must be filed 
before May 1 of each year for the calendar year next preceding. 

E. A holder of more'than twenty-five properties presumed abandoned shall report the proper- 
ties in an electronic media and in a format determined by the administrator to be compatible with 
computer programming and equipment used by the administrator for processing. 

F. The holder of property presumed abandoned shall send written notice to the apparent 
owner, not more than one hundred twenty days or less than sixty days before filing the report, 
stating that the holder is in possession of property subject to the Uniform Unclaimed Property 
Act (1995), if: 

(1) the holder has in its records an address for the apparent owner which the holder's re- 
cords do not disclose to be inaccurate; 

(2) the claim of the apparent owner is not barred by a statute of limitations; and 

(3) the value of the property is fifty dollars ($50.00) or more. 

G. Before the date for filing the report, the holder of property presumed abandoned may re- 
quest the administrator to extend the time for filing the report. The administrator may grant the 
extension for good cause. The holder, upon receipt of the extension, may make an interim payment 
on the amount the holder estimates will ultimately be due, which terminates the accrual of addi- 
tional interest on the amount paid. 

H. The holder of property presumed abandoned shall file with the report an affidavit stating 
that the holder has complied with Subsection F of this section. 


History: Laws 1997, ch. 25, § 7; 2006, ch. 37, § 1. twenty-five properties presumed abandoned to report the 
The 2006 amendment, effective July 1, 2006, properties electronically, 
added Subsection EH to require the holders of more than 


7-8A-8. Payment or delivery of abandoned property. 


(a) Except for property held in a safe deposit box or other safekeeping depository, upon filing 
the report required by Section 7 [7-8A-7 NMSA 1978] of the Uniform Unclaimed Property Act 
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(1995), the holder of property presumed abandoned shall pay, deliver, or cause to be paid or deliv- 
ered to the administrator the property described in the report as unclaimed, but if the property is 
an automatically renewable deposit, and a penalty or forfeiture in the payment of interest would 
result, the time for compliance is extended until a penalty or forfeiture would no longer result. 
Tangible property held in a safe deposit box or other safekeeping depository may not be delivered 
to the administrator until one hundred twenty days after filing the report aibitiete by Section 7 of 
the Uniform Unclaimed Property Act (1995). 

(b) ‘If the property reported to the administrator is a security or security entitlement under 
Article 8 [55-8-101 NMSA 1978] of the Uniform Commercial Code, the administrator is an appro- 
priate person to make an indorsement, instruction, or entitlement order on behalf of the appar- 
ent owner to invoke the duty of the issuer or its transfer agent or the securities intermediary to 
transfer or dispose of the security or the’security entitlement in accordance with Article 8 of the 
Uniform Commercial Code. 

(ec) Ifthe holder of property reported to the administrator i is the issuer of a certificated aecatity, 
the administrator has the right to obtain a replacement certificate ap to Section 55-8- “405 
NMSA 1978, but an indemnity bond is not:required. 

(d) An issuer, the holder, and any transfer agent or other person acting pursuant to the instruc- 
tions of and on behalf of the issuer or holder in accordance with this section is not liable to the ap- 
parent owner and must be'indemnified against claims of any person in accordance with Section 10 
[7-8A-10 NMSA 1978] of the Uniform Unclaimed Property Act (1995). ; 


History: Laws 1997, ch. 25, § 8. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch; 25, § 8 effective July 1, 1997. 


7-8A-9. Notice and publication of lists of abandoned property. 


The administrator shall publish a notice not later than November 30 of each year in which 
abandoned property has been paid or delivered to the administrator. The notice shall be published 
in a newspaper of general circulation in each county of this state: The advertisement must be in 
a form that, in the judgment of the administrator, is likely to attract: the attention of the general 
public. The advertisement shall contain: 

A. ‘the website on which to search for information about abandoned ah ae te 

B. the email address of the administrator; 

C:; the telephone number and physical mailing address of the administrator; 

D. a statement explaining that property of the owner is presumed to be abandoned and has 
been taken into'the protective custody of the administrator; and A é 

E. a statement providing information about the property and the return to wits property's 
owner is available to a person having a legal or beneficial interest in the tanh upon request to 
the administrator. \ 


History: Laws 1997, ch. 25, § 9; 2021, ch. 65, § 10. the holder has its principal place of business within this 


The 2021 amendment, effective July 1, 2021, updated . state or another county that the administrator reason- 
the form of notice by which the taxation and revenue de- ably selects", and after "attention of the", deleted "appar- 
partment advertises unclaimed property, required that ent owner of the unclaimed property" and added "general 
published notice contain a website on which to search for public"; in Subsection A after "the", deleted "name of each 
information about abandoned properties, and removed person appearing to be the owner ‘of the property, as set 
a provision related to certain financial instruments and forth in the report filed by the holder" and added "website 
property having a value of less than fifty dollars; deleted on which to search for information about abandoned prop- 
subsection designation "(a)" and redesignated former erties"; in Subsection B, after "the", deleted "last known 
Paragraphs (1) and (2), as Subsections A and B, respec- address or location of each person appearing to be the 
tively; after "newspaper of general circulation in", deleted owner of the property, if an address or location is set forth 
‘'the” and added "each", after "of this state", deleted "in in the report filed by the holder" and added.""email address 
which is located the last known address of any person of the administrator"; added new Subsection C and re- 
named in the notice. If a holder does not report an ad- designated former Paragraphs (3) and (4) as Subsections 
dress for the apparent owner or the address is outside this D and E, respectively; oa deleted, former Subsection C, 
state, the notice must be published in the county in which Paragraph (b).” 
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7-8A-10. Custody by state; recovery by holder; defense of holder. 


(a) In this section, payment or delivery is made in "good faith" if: 

(1) payment or delivery was made in a reasonable attempt to comply with the Uniform 
Unclaimed Property Act (1995); |, 

(2) the holder was not'then in breach of a fiduciary obligation with respect to the property 
and had a reasonable basis for believing, based on the facts then known, that the property was 
presumed abandoned; and 

(3). there is no showing that the records under which the payment or delivery was made 
did not meet reasonable commercial standards of practice. 

(b) Upon payment or delivery of property to the administrator, the halal assumes custody and 
responsibility for the safekeeping of the property. A holder who pays or delivers property to the ad- 
ministrator in good faith is relieved of all liability arising thereafter with respect to the property. 

(c) A holder who has paid money to the administrator pursuant to the Uniform Unclaimed 
Property Act (1995) may subsequently make payment to a person reasonably appearing to the 
holder to be entitled to payment. Upon a filing by the holder of proof of payment and proof that 
the payee was entitled to the payment, the administrator shall promptly reimburse the holder for 
the payment without imposing a fee or other charge. If reimbursement is sought for a payment 
made on a negotiable instrument, including a traveler's check or money order, the holder must be 
reimbursed upon filing proof that the instrument was duly presented and that payment was made 
to a person who reasonably appeared to be entitled to payment. The holder must be reimbursed 
for payment made even if the payment was made to a person whose claim was barred under Sec- 
tion 19(a) [7-8A-19(a) NMSA 1978] of the Uniform Unclaimed Property Act (1995), 

(d) A holder who has delivered property other than money to the administrator pursuant to 
the Uniform Unclaimed Property Act (1995) may reclaim the property if it is still in the possession 
of the administrator, without paying any fee or other:charge, upon filing proof that the apparent 
owner has claimed the property from the holder. 

(e) The administrator may accept a holder's affidavit as canarias proof of the holder's'right to 
recover money and property under this section. 

(f) Ifa holder pays or delivers property to the oidniniatheftor i in good faith and thereafter an- 
other person claims the property from the holder or another state-claims the money or property 
under its laws relating to escheat or abandoned or unclaimed property, the administrator, upon 
written notice of the claim, shall defend the holder against the claim and indemnify the holder 
against any liability on the claim resulting from payment or delivery of the property: to the admin- 
istrator. 

(g) Property removed from a safe deposit box or dite safekeeping depository is received by the 
administrator subject to the holder's right to be reimbursed for the cost of the opening and to any 
valid lien or contract providing for the holder to be reimbursed for unpaid rent or storage charges. 
The administrator shall reimburse the holder out of the proceeds remaining after deducting the 
expense incurred by the administrator in selling the property. 


History: Laws 1997, ch. 25, § 10. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch. 25, § 10 effective July 1, 1997. 


7-8A-10.1, Exercise of due diligence; liability; notice. 


A. Notwithstanding any other provisions of the Uniform Unclaimed Property Act (1995), the 
holder of unclaimed intangible property in the form of checks in payment of royalty interests, 
working interests or other interests payable out of oil and gas production with a value of fifty 
dollars ($50.00) or more who fails to exercise due diligence in attempting to locate the apparent 
owner of such property during the running of the period specified under Section 2 [7-8A-2 NMSA 
1978] of the Uniform Unclaimed Property Act (1995) constituting a presumption of abandonment 
of such intangible property is subject to payment to the owner if such property is successfully 
claimed within the time specified by the Uniform Unclaimed Property Act (1995) or to the state of 
New Mexico upon payment or delivery of the property to the administrator, interest at the annual 
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rate of interest computed as provided in Subsection B of Section 7-1-67 NMSA .1978 on the value 
of the intangible property, such interest running from the date commencing after the first year in 
which the property remained unclaimed to the date of payment or delivery. | 

B. Proof of the exercise of due diligence to locate the apparent owner shall be: 

(1) evidence of written notice mailed to the last known address of the apparent owner; and 

(2) proof of publication of notice to the apparent owner made between the end of the first 
year in which the property remained unclaimed and ‘the end of the third year in which the prop- 
erty remained unclaimed. The publication of the notice required by this subsection for property 
presumed to be abandoned under the provisions’ of Section 7 [7-8A-7 NMSA 1978] of the Uniform 
Unclaimed Property Act (1995) shall be made at least thirty days, but not more than ninety days, 
prior to the due date on which the report ‘of abandoned property is required to be filed. 

C. Publication as required in Subsection B of this section consists of publication in a newspa- 
per of general circulation in the county of this state:in which is located the last known address of 
the apparent owner, or if no address is listed or the address is outside the state, in a newspaper 
published in the county in which the holder of the property has his principal place of business 
within the state. The notice shall be published at Nest once a week for two consecutive weeks and 
shall be entitled: 

"NOTICE OF THE NAME OFA PERSON APPEARING TO BE THE OWNER OF ABAN- 
DONED PROPERTY": 

D. The published notice shall contain . 

(1) ° the name and last known address, if any, “of the person entitled to notice as specified in 
this section; 

(2) astatement that information: sneer the sits fi property may thé obtained fas = 
the holder of the property; 

(3) the name and address of the bmitnds of the property; and 1 

(4) -a statement that if proof of claim is not presented: by the owner tothe holder and the 
owner's right to receive the property is not established to the holder's satisfaction before the expi- 
ration of the period specified by the Uniform Unclaimed Property Act:(1995):for the presumption 
of abandonment, the intangible property will be placed in the custody of the state of New Sige 
and subject to escheat to the general fund of the state. 

E. The provisions of this section shall not:apply to the United States or any agency:or instru- 
mentality of the United States or to the state of New Maxine or any agency or he ie subdivision 
of the state. 

F.. Any holder of property that ola been presumed ta be abandoned for more than three years 
as of January 1, 1990 shall not be presumed to be negligent by the failure to sash a notice in a 
DERREADER of general chnega Gant as -asailibe by this section. 


History: Laws 1990, ch, 98, § 1; 1978 ian § 7-8- 


20.1, recompiled and amended as. 1978 Comp., 7-8A- . 


10.1 by Laws 1997, ch. 25, § 32. 


Recompilations. — This section was formerly com-’ 


piled as 7-8-20.1 NMSA 1978 and was recompiled by Laws 
1997, ch, 25, $32. 


in Subsection A and in Paragraph D(4), substituted "Sec- 
tion 2 of the Uniform Unclaimed Property Act (1995)" for 
"Sections 7-8-3 and 7-8-6 through 7-8-16 NMSA 1978" in 
Subsection A, and substituted "Section 7 of the Uniform 
Unclaimed Property Act (1995)" for "Sections 7-8-8, 7-8-9, 
7-8-11, 7-8-13 and 7-8-15 NMSA 1978" in Paragraph B(2). 


The 1997 amendment, effective July 1, 1997, inserted 
"1995" following "Uniform Unclaimed Property Act" twice 


7-8A-11. Crediting of dividends, interest and increments to owner's 
account. 


If property other than money is delivered to the administrator under the Uniform Unclaimed 
Property Act (1995), the owner is entitled to receive from the administrator any income or gain re- 
alized or accruing on the property at or before liquidation or conversion of the property into money. 
If the property was an interest-bearing demand, savings, or time deposit, including a deposit that 
is automatically renewable, the administrator shall pay interest at a rate of five percent a year or 
any lesser rate the property earned while in the possession of the holder. Interest begins to accrue 
when the property is delivered to the administrator and ceases on the earlier of the expiration of 
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ten years after delivery or the date on which payment is made:to the owner. Interest on interest- 
bearing property is not payable for any period before the effective date of the Uniform Unclaimed 
Property Act (1995), unless authorized by law superseded by that act. 


History: Laws 1997, ch. 25, § 11. Effective dates. — Laws 1997, ch; 25, § 34 made Laws 
1997, ch. 25, § 11 effective July 1, 1997. 


7-8A-12. Public sale of abandoned property. 


A. Except as otherwise provided in this section, the administrator, within three years after the 
receipt of abandoned property, shall sell it to the highest bidder at public sale at a location in this 
state or by any reasonable method, which in the judgment of the administrator affords the most 
favorable market for the property. The administrator may decline the highest bid and re-offer the 
property for sale if the administrator considers the bid to be insufficient. The administrator need 
not offer the property for sale if the administrator considers that the probable cost of sale will ex- 
ceed the proceeds of the sale. A sale held under this section must be preceded by a single publica- 
tion of notice, at least three weeks before sale, in a newspaper of general circulation in the county 
in which the property is to be sold. 

B. Securities listed on an established stock exchange must be sold at prices prevailing on the 
exchange at the time of sale. Other securities may be sold over the counter at prices prevailing at 
the time of sale or by any reasonable method selected by the administrator. If securities are sold 
by the administrator before the expiration of three years after their delivery to the administrator, 
a person making a claim under the Uniform Unclaimed Property Act (1995) before the end of the 
three-year period is entitled to the proceeds of the sale of the securities or the market value of the 
securities at the time the claim is made, whichever is greater, plus dividends, interest and other 
increments thereon up to the time the claim is made, less any deduction for expenses of sale. A per- 
son making a claim under the Uniform Unclaimed Property Act (1995) after the expiration of the 
three-year period is entitled to receive the securities delivered to the administrator by the holder, 
if they still remain in the custody of the administrator, or the net proceeds received from sale and 
is not entitled to receive any appreciation in the value of the property occurring after delivery to 
the administrator except in a case of intentional misconduct or malfeasance by the administrator. 

C. A purchaser of property at a sale conducted by the administrator pursuant to the Uniform 
Unclaimed Property Act (1995) takes the property free of all claims of the owner or previous holder 
and of all persons claiming through or under them. The administrator shall execute all documents 
necessary to complete the transfer of ownership. 


History: Laws 1997, ch. 25, § 12; 2006, ch. 37, § 2. The 2006 amendment, effective July 1, 2006, provided 
in Subséction A that the administrator may sell aban- 
doned property by any reasonable method. 


7-8A-13. Deposit of funds. 


A. Except as otherwise provided by this section, the administrator shall promptly deposit in 
the tax administration suspense fund for distribution pursuant to the provisions of the Tax Ad- 
ministration Act [Chapter 7, Article 1 NMSA 1978] all money received under the Uniform Un- 
claimed Property Act (1995), including the proceeds from the sale of abandoned property under 
Section 7-8A-12 NMSA 1978. The administrator shall retain in the unclaimed property fund at 
least one hundred thousand dollars ($100,000) for the purposes of the Uniform Unclaimed Prop- 
erty Act (1995), from which the administrator shall pay claims duly allowed, The administrator 
shall record the name and last known address of each person appearing from the holders' reports 
to be entitled to the property and the name.and last known address of each:insured person or-an- 
nuitant and beneficiary and with respect to each policy or annuity listed:in the report ofa an insur- 
ance company, its number, the name of the company and the amount due. 

B. Before making a deposit to the tax administration BURSA fund, the administrator may 
deduct: ; 3 G 
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(1) expenses of sale of abandoned property; 

(2) costs of mailing and publication in connection with abandoned property; 

(3) reasonable service charges; and 

(4) expenses incurred in examining records of holders of property and in ee ue 
property from those holders. 


History: Laws 1997, ch. 25, § 13; 2007 (1st S.S.), ch. to purposes provided in the Uniform Unclaimed Property 
2,810. Act (1995). et 

The 2007 amendment, effective June 28, 2007, 
changed the distribution of money from the general fund 


7-8A-14. Claim of another state to recover property. 


(a) After property has been paid or delivered to the administrator under the Uniform Un- 
claimed Property Act (1995), another state may recover the property if: 

(1) the property was paid or delivered to the custody of this state because the records of 
the holder did not reflect a last known location of the apparent owner within the borders.of the 
other state and the other state establishes that the apparent owner or other person entitled to the 
property was last known to be located within the borders of that state and under the laws of that 
state the property has escheated or become subject to a claim of abandonment by that state; 

(2) the property was paid or delivered to the custody of this state because the laws of the 
other state did not provide for the escheat or custodial taking of the property, and under the laws 
of that state subsequently enacted the property has escheated or become subject to a claim of 
abandonment by that state; 

(3) the records of the holder were erroneous in that they did not accurately identify the 
owner of the property and the last known location of the owner within the borders of another state 
and under the laws of that state the property has escheated or become subject to a claim of aban- 
donment by that state; 

(4) the property was subjected to custody by this state under Section 4(6) [7- 8A-4(6) NMSA 
1978] of the Uniform Unclaimed Property Act (1995), and under the laws of the state of domicile of 
the holder the property has escheated or become subject to a claim of abandonment by that state; or 

(5) the property is a sum payable on a traveler's check, money order or similar instru- 
ment that was purchased in the other state and delivered into the custody of this state under 
Section 4(7) [7-8A-4(7) NMSA 1978] of the Uniform Unclaimed Property Act (1995), and under the 
laws of the other state the property has escheated or become subject to a claim of abandonment by 
that state. 

(b). Aclaim of another state to recover escheated or abandoned. property must be presented in a 
form prescribed by the administrator, who shall decide the claim within ninety days after it is pre- 
sented. The administrator shall allow the claim upon determining that the other state is entitled 
to the abandoned property under Subsection (a) of this section. 

(c) The administrator shall require another state, before recovering: property under this sec- 
tion, to agree to indemnify this state and its officers and employees against any liability on a claim 
to the property. 


History: Laws 1997, ch. 25, § 14. Effective dates. — Laws 1997, ch: 25, § 34 made Laws 
1997, ch, 25, § 14 effective July 1, 1997. 


7-8A-15. Filing claim with adnvinfatratots handling of claims by 
administrator. 


(a) A person, excluding another state, claiming property paid or delivered to the administrator 
may file a claim on a form prescribed by the administrator and verified by the claimant. 

(b) Within ninety days after a claim is filed, the administrator shall allow or deny the claim 
and give written notice of the decision to the claimant. If the claim is denied, the administrator 
shall inform the claimant of the reasons for the denial and specify what additional evidence is 
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required before the claim will be allowed. The claimant may then file a new claim with the admin- 
istrator or maintain an action under Section 16 of the Uniform Unclaimed Property Act (1995). 

(c) Within thirty days after a claim is allowed, the property or the net proceeds of a sale of 
the property must be delivered or paid by the administrator to the claimant, together with any 
dividend, interest or other increment to which the claimant is entitled under Sections 11 and 12 
[7-8A-11 and 7-8A-12 NMSA 1978] of the Uniform Unclaimed Property Act (1995). 

(d) A holder who pays the owner for property that has been delivered to the state and which, if 
claimed from the administrator by the owner would be subject to an increment under Sections 11 
and 12 of the Uniform Unclaimed Property Act (1995), may recover from the administrator the 
amount of the increment. 


History: Laws 1997, ch. 25, § 15. district court did not have jurisdiction to determine that 
Effective dates. — Laws 1997, ch. 25, § 34 made Laws the property was estate property or to enforce the probate 
1997, ch. 25, § 15 effective July 1, 1997. court's order as the probate court had no authority to 
order the department to release the unclaimed property 
__ ANNOTATIONS , to petitioner, In re Estate of McElveny, 2017-NMSC-024, 

The Unclaimed Property Act's administrative - rev g 2015-NMCA-080, 355 P.3d 75, 
process is exclusive “eet sedate — Where peti- The Uniform Unclaimed Property Act is not the 
tioner was appointed the personal representative of his exclusive mode for disbursing unclaimed prop- 
deceased grandfather's estate, and where the probate erty. — There is no intent expressed by the legislature 
court, at petitioner's request, issued an order directing that the Uniform Unclaimed Property Act supersedes 
the New Mexico taxation and revenue department (de- the Uniform Probate Code; therefore, the district court's 
partment) to release $70,000 of unclaimed property that general civil jurisdiction in formal probate proceedings 
belonged to decedent, and where the probate court trans- gave the district court jurisdiction to order the taxation 
ferred the case to the district court when the department and revenue department to release unclaimed property 
refused to release the property, the district court's order of decedent to petitioner, as personal representative of 
directing the department to comply with the probate,court decedent's estate, notwithstanding the procedures set 


and release the unclaimed property to petitioner was in- forth in this section for acquiring unclaimed property. Jn 
valid, because the administrative claim filing provisions re Estate of McKlveny, 2015-NMCA-080, cert. granted, 
of the Unclaimed Property Act, 7-8A-1 to 7-8A-31 NMSA 2015-NMCERT-007. 

1978, are exclusive and mandatory, and therefore the 


7-8A-16. Appeal; action to establish claim. 


A. A person aggrieved by a decision of the administrator may file an appeal pursuant to the 
provisions of Section 39-3-1.1 NMSA 1978. nord 

B, A person whose claim has not been acted upon within ninety days after its filing may main- 
tain an original action to establish the claim in the district court for the first judicial district, nam- 
ing the administrator as a defendant. 

C. If the aggrieved person establishes the claim in an action against the administrator, the 
court may award the claimant reasonable attorney fees. 


History: Laws 1997, ch. 25, § 16; 1998, ch. 55, § 18; appointed the personal representative of his deceased 
1999, ch. 265, § 18. grandfather's estate, and where the probate court, at peti- 

Cross references. — For appeal of final decisions by tioner's request, issued an order directing the New Mexico 
agencies to district court, see Section 39-3-1.1 NMSA 1978. taxation and revenue department (department) to release 

For procedures governing administrative appeals to the $70,000 of unclaimed property that belonged to decedent, 
district court, see Rule 1-074 NMRA. and where the probate court transferred the case to the 

The 1999 amendment, effective July 1, 1999, substi- district court when the department refused to release the 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- property, petitioner erroneously sought relief from the dis- 
tion A. ; ) trict court.before exhausting his administrative remedies 

The 1998 amendment, effective September 1, 1998, under the Uniform Unclaimed Property Act (act), 7-8A-1 
inserted "Appeal;" in the section heading; added the Sub- to 7-8A-31 NMSA 1978, because under the act, it is clear 
section designations; in Subsection A, inserted "may file that the legislature intended the department to decide 
an appeal pursuant to the provisions of Section 12-8A-1 unclaimed property matters prior to parties seeking relief 
NMSA 1978"; inserted "A person" in Subsection B; sub- in the courts. In re Estate of McElveny, 2017-NMSC-024, 
stituted "attorney" for "attorney's" in Subsection C; and rev'g 2015-NMCA-080, 355 P.3d 75. 
made minor capitalization and stylistic changes. 

ANNOTATIONS 


Administrative remedies must be exhausted 
prior to seeking court relief. — Where petitioner was 


be 
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7-8A-17. Election to take payment or delivery. — 


(a) The administrator may decline to receive property reported under the Uniform Unclaimed 
Property Act (1995) which the administrator considers to have a value less than the expenses of 
notice and sale, 

(b) A holder, with the written consent. of the administrator and: upon conditions and terms 
prescribed by the administrator, may report and deliver property before the property is presumed 
abandoned. Property so.delivered must be held by the administrator and is not presumed aban- 
doned until it otherwise would be presumed abandoned under.the Uniform, Unclaimed Property 
Act (1995). 


History: Laws 1997, ch. 25, § 17. é Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch, 25, § 17 eficeHye day 1, 1997. 


7-8A-18. Destruction or dineeieaen of property having no substantial 
commercial value; immunity from liability. 


If the administrator determines after investigation that property delivered under the Uniform 
Unclaimed Property Act (1995) has no substantial commercial value, the administrator may de- 
stroy or otherwise dispose of the property at any time. An action or proceeding may not be main- 
tained against the state or any officer or against the holder for or on account of an act of the ad- 
ministrator under this section, except for intentional misconduct or malfeasance. 


History: Laws 1997, ch. 25, § 18. Effective dates, — Laws 1997, ch. 25, § 34 made Laws 
1997, ch. 25, § 18 effective July 1, 1997. 


7-8A-19. Periods of limitation. 


(a) The expiration, before or after the effective date of the Uniform Unclaimed Property Act 
(1995), of a period of limitation on the owner's right to receive or recover property, whether speci- 
fied by contract, statute or court order, does not preclude the property from being presumed aban- 
doned or affect a duty to file a report or to pay or deliver or transfer property to the administrator 
as required by the Uniform Unclaimed Property Act (1995). , 

(b) An action or proceeding may not be maintained by the administrator to enforce the Uni- 
form Unclaimed Property Act (1995) in regard to the reporting, delivery, or payment of property 
more than ten years after the holder specifically identified the property in a report filed with the 
administrator or gave express notice to the administrator of a dispute regarding the property. In 
the absence of such a report or other express notice, the period of limitation is tolled. The period of 
limitation is also tolled by the filing of a report that is fraudulent. 


} 


History: Laws 1997, ch. 25, § 19. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch. 25, 8 19 effective ae 1, 1997. 


7-8A-20. Requests for reports and examination of records. 


‘(a) The administrator may require ‘a person who has not filed a report, or a person hon the 
administrator believes has filed an inaccurate, incomplete or false report, to file a verified report 
in a form specified by the administrator. The report must.state whether the person is holding 
property reportable under the Uniform Unclaimed Property Act (1995), describe property not'pre- 
viously reported or as to which the administrator has made inquiry, and nneriigelly identity, and 
state the amounts of property that may be in issue. 

(b) The administrator, at reasonable times and upon reasonable ance may examine the re- 
cords of any person to determine whether the person has complied with the Uniform Unclaimed 
Property Act (1995). The administrator may conduct the examination even if the person believes 
it is not in possession of any property that must be reported, paid or delivered under the Uniform 
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Unclaimed Property Act (1995). The administrator may contract with any other person to conduct 
the examination on behalf of the administrator. 

(c) The administrator at reasonable times may examine the records of an agent, including a 
dividend disbursing agent or transfer agent, of a business association or financial association that 
is the holder of property presumed abandoned if the administrator has given the notice required 
by Subsection (b) of this section to both the association or organization and the agent at least 
ninety days before the examination. 

(d) Documents and working papers obtained or compiled by the administrator, or the adminis- 
trator's agents, employees or designated representatives, in the course of conducting an examina- 
tion are confidential and are not public records, but the documents and papers may be: 

(1) used by the administrator in the course of an action to collect unclaimed property or 
otherwise enforce the Uniform Unclaimed Property Act (1995); 

(2) used in joint examinations conducted with or pursuant to an agreement with another 
state, the federal government, or any other governmental subdivision, agency or instrumentality; 

(83) produced pursuant to subpoena or court order; or 

(4) disclosed to the abandoned property office of another state for that state's use in cir- 
cumstances equivalent to those described in this subsection, if the other state is bound to keep the 
documents and papers confidential. 

(e) If an examination of the records of a person results in the disclosure of property reportable 
under the Uniform Unclaimed Property Act (1995), the administrator may assess the cost of the ex- 
amination against the holder at the rate of two hundred dollars ($200) a day for each examiner, or a 
greater amount that is reasonable and was incurred, but the assessment may not exceed the value 
of the property found to be reportable. The cost of an examination made pursuant to Subsection (c) of 
this section may be assessed only against the business association or financial organization. 

(f) If, after the effective date of the Uniform Unclaimed Property Act (1995), a holder does not 
maintain the records required by Section 21 [7-8A-21 NMSA 1978] of that act and the records of 
the holder available for the periods subject to that act are insufficient to permit the preparation 
of a report, the administrator may require the holder to report and pay to the administrator the 
amount the administrator reasonably estimates, on the basis of any available records of the holder 
or by any other reasonable method of estimation, should have been but was not reported. 


History: Laws 1997, ch. 25, § 20. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
' 1997, ch. 25, § 20 effective July 1, 1997. 


7-8A-21. Retention of records. 


(a) Except as otherwise provided in Subsection (b) of this section, a holder required to file a 
report under Section 7 [7-8A-7 NMSA 1978] of the Uniform Unclaimed Property Act (1995) shall 
maintain the records containing the information required to be included in the report for ten years 
after the holder files the report, unless a shorter period is provided by rule of the administrator. 

(b) A business association or financial organization that-sells, issues, or provides to others for 
sale or issue in this state, traveler's checks, money orders, or similar instruments other than third- 
party bank checks, on which the business association or financial organization is directly liable, 
shall maintain a record of the instruments while they remain outstanding, indicating the state 
and date of issue, for three years after the holder files the report. 


History: Laws 1997, ch. 25, § 21. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
are 1997, ch. 25, § 21 effective July 1, 1997. 


7-8A-22. Enforcement. | 


The administrator may maintain an action in this or another state to enforce the Uniform Un- 
claimed Property Act (1995). The court: may award reasonable attorney's fees to the prevailing 
party. 0 ) | 
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History: Laws 1997, ch. 25, § 22. 


Effective dates. — Laws 1997, ch. 25, § 834 made Laws 


1997, ch. 25, § 22 effective July 1, 1997. 
ANNOTATIONS 


New Mexico has standing to assert violation of the 
Unclaimed Property Act. Wilson v. Mass. Mut. Life Ins. 


TAXATION 


7-8A-24 


Intervention. — Since there isan absence of any spe- 
cific authority for intervention in New Mexico's Act, such 
a right under Rule 1-024 A(1) NMRA is not recognized. 
Wilson v. Mass. Mut. Life Ins. Co,, 2004-NMCA-051, 135 
N.M. 506, 90 P.3d 525, cert..denied, 2004-NMCERT-004, 
135 N.M. 563, 91 P.3d 604, overruled on other grounds by 


~ Schultz v. Pojoaque Tribal Police Dep't, 2010-NMSC-034, 


148 N.M. 692, 242 P.3d 259. 


Co., 2004-NMCA-051, 185 N.M. 506, 90 P.3d 525, cert. de- 
nied, 2004-NMCERT-004, 135 N.M. 563, 91 P.3d 604, over- 
ruled on other grounds by Schultz v. Pojoaque Tribal Police 
Dep't, 2010-NMSC-034, 148 N.M. 692, 242 P.3d 259. 


7-8A-23. Interstate agreements and cooperation; joint and reciprocal 
actions with other states. 


(a) The administrator may enter into an agreement with another state to exchange informa- 
tion relating to abandoned property or its possible existence. The agreement may permit the other 
state, or another person acting on behalf of a state, to examine records as authorized in Section 20 
['7-8A-20 NMSA 1978] of the Uniform Unclaimed Property Act (1995). The administrator by rule 
may require the reporting of information needed to enable compliance with an agreement made 
under this section and prescribe the form. 

(b) The administrator may join with another state to seek enforcement of ths Uniform Un- 
claimed Property Act (1995) against any person who is or may be holding property reportable 
under that act. 

(c) At the request of another state, the attorney general of this state may maintain an action 
on behalf of the other state to enforce, in this state, the unclaimed property laws of the other state 
against a holder of property subject to escheat or a claim of abandonment by the other state, if the 
other state has agreed to pay expenses incurred by the attorney general in maintaining the action, 

(d) The administrator may request that. the attorney general of another state or another at- 
torney commence an action in the other state,on behalf of the administrator. With the approval of 
the attorney general of this state, the administrator may retain any other attorney to commence 
an action in this. state on behalf of the administrator. This state shall pay all expenses, including 
attorney's fees, in maintaining an action under this subsection. With the administrator's approval, 
the expenses and attorney's fees may be paid from money received under the Uniform Unclaimed 
Property Act (1995). The administrator may agree to pay expenses and attorney's fees based in 
whole or in part on a percentage of the value of any property recovered in the action. Any expenses 
or attorney's fees paid under this subsection may not be deducted from the amount that is subject 
to the claim by the owner under the Uniform Unclaimed Property Act (1995). | 


History: Laws 1997, ch. 25, § 28. Effective dates. — Laws 1997, ch, 25, § 34 made Laws 


1997, ch. 25, § 28 effective July 1, 1997. 


7-8A-24, Interest and penalties. 


(a). A holder who fails to report, pay or deliver property within the time prescribed by the Uni- 
form Unclaimed Property Act (1995) shall pay to the administrator interest at the annual rate set 
forth in Section 7-1-67 NMSA 1978 on the property or value thereof from the date the property 
should have been reported, paid or delivered. 

(b) Except as otherwise provided in Subsection (c) of this section, a holder who fails’to report, 
pay or deliver property within the time prescribed by the Uniform Unclaimed Property Act (1995), 
or fails to perform other duties imposed by that act, shall pay to the administrator, in addition to 
interest as provided in Subsection (a) of this section, a civil penalty of one hundred. dollars ($100) 
for each day the report, payment or delivery is withheld, or the duty is not ee up toa 
maximum of five thousand dollars ($5,000). 

(c) A holder who willfully fails to report, pay or deliver ropa witha’ the time prectishad by 
the Uniform Unclaimed Property Act (1995), or willfully fails to perform other duties imposed by 
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that act, shall pay to the administrator, in addition to interest as provided in Subsection (a) of this 
section, a civil penalty of two hundred fifty dollars ($250) for each day the report, payment or de- 
livery is withheld, or the duty is not performed, up to a maximum of seven thousand five hundred 
dollars ($7,500), plus twenty- “live percent of the value of any property that should have been but 
was not reported. 

(d) Aholder who makes a fraudulent report shall pay to the administrator, in addition to inter- 
est as provided in Subsection (a) of this section, a civil penalty of five hundred dollars ($500) for 
each day from the date a report under the Uniform Unclaimed Property Act (1995) was due, up 
to a maximum of twelve thousand five hundred dollars ($12,500), plus twenty-five percent of the 
value of any property that should have been but was not reported: 

(e).. The administrator for good: cause may waive, in whole or in part, penalties under Subsec- 
tions (b) and (c) of this section, and shall waive penalties if the holder acted in ene faith and 
without negligence: 


History: Laws 1997, ch. 25, § 24. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch, 25, § 24 effective July 1, 1997. 


7-8A-25. Agreement to locate property. 


A. An agreement by an owner, the primary purpose of which is to locate, deliver, recover or 
assist in the recovery of property that is presumed abandoned, is void and unenforceable if it was 
entered into during the period commencing on the date the property was presumed abandoned 
and extending to a time that is forty-eight months after the date the property is paid or delivered 
to the administrator. This subsection does not apply to an owner's agreement with an attorney to 
file a claim as to identified property or contest the administrator's denial of a claim. 

B. An agreement by an owner, the primary purpose of which is to locate, deliver, recover or 
assist in the recovery of property, is enforceable only if the agreement is in writing, clearly sets 
forth the nature of the property and the services to be rendered, is signed by the apparent owner 
and states the value of the property poe and after the fee or other compensation has been 
deducted. 

C. Ifan agreement covered by this section applies to mineral proceeds and the agreement con- 
tains a provision to pay compensation that includes a portion of the underlying minerals or any 
mineral proceeds not then presumed abandoned, the provision is void and unenforceable. 

‘D. An agreement covered by this section which provides for compensation that is unconscio- 
nable is unenforceable except by the owner. An owner who has agreed to pay compensation that 
is unconscionable or the administrator on behalf of the owner may maintain an action to reduce 
the compensation to a conscionable amount. The court may award reasonable attorney fees to an 
owner who prevails in the action. 

E. This section does not preclude an owner from asserting that an agreement covered by this 
section is invalid on grounds other than unconscionable compensation. 


History: Laws 1997, ch. 25, § 25; 2006, ch. 37, § 3. property is valid from twenty-four months to forty-eight 
The 2006 amendment, effective July 1, 2006, extend- months. 
ing the time period during which an agreement to locate 


7-8A-26. Foreign transactions. 


The Uniform Unclaimed Property Act (1995) does not apply to: 
(1).. property held, due and owing in a foreign county: and arising out of a foreign transac- 
tion; . 
(2) fundsina miprabeal s share account i in a credit union if the bylaws of the credit union 
provide for unclaimed funds to be used for educational or charitable uses;,and 
(3) patronage capital or other tangible ownership interest in a rural electric Rocperative 
a telephone cooperative, a water cooperative or an agricultural cooperative, if the bylaws. of the 
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cooperative provide for unclaimed posnatees capital to be used for educational pai ee or 
other charitable uses. 


History: Laws 1997, ch. 25, § 26. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch. 25, § 26 effective July 1, 1997. 


7-8A-27. Transitional provisions. 


(a) An initial report filed under the Uniform Unclaimed Property Act (1995) for property that 
was not required to be reported before the effective date of that act, but which is subject. to that 
act, must include all items of property that would have been presumed abandoned during the ten- 
year period next preceding the effective date of the Uniform Unclaimed age gp Act (1995) as if 
that act had been in effect during that period. 

(b) The Uniform Unclaimed Property Act (1995) does not relieve a holder of a ys hain arose 
before the effective date of that act to report, pay or deliver property. Except as otherwise provided 
in Section 19(b) [7-8A-19(b) NMSA 1978] of the Uniform Unclaimed Property Act (1995), a holder 
who did not comply with the law in effect before the effective date of that act is subject to the ap- 
plicable provisions for enforcement and penalties which then existed, which are continued in effect 
for the purpose of this section. 


History: Laws 1997, ch. 25, § 27. Effective dates. — Laws 1997, ch. 25, § 84 made Laws 
_ 1997, ch, 25, § 27 effective July 1, 1997. 
7-8A-28. Rules. 


The administrator may adopt pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 
1978] rules necessary to carry out the Uniform Unclaimed Property Act (1995): » 


History: Laws 1997, ch. 25, § 28. Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch. 25, § 28 effective July 1, 1997. 


7+8A-29. Uniformity of application and construction. 


The Uniform Unclaimed Property Act (1995) shall be applied and. construed to effectuate its gen- 
eral purpose to make uniform the law with respect to the subject of that, act among states enacting it. 


History: Laws 1997, ch. 25, § 29. Effective dates. — Laws 1997 , ch. 25, § 34 made Laws 
1997, ch. 25, § 29 effective July 1, 1997, 


7-8A-30. Short title. 
Chapter 7, Article 8A NMSA 1978 may be cited as the "Uniform Unclaimed Property Act (1995)". 


History: Laws 1997, ch. 25, § 30; 2006, ch. 37, § 4. sections compiled within Chapter 7, Article 8A NMSA 
The 2006 amendment, effective July 1, 2006, pro- 1978. 
vided that the Uniform Unclaimed Property Act includes 


7-8A-31. Severability clause. 


If any provision of the Uniform Unclaimed Property Act (1995) or the application thereof to any 
person or circumstance is held invalid, the invalidity does not affect other provisions or applica- 
tions of that act which can be given effect without the invalid provision or application, and to vas 
end the provisions of the act are severable. 


History: Laws 1997, ch. 25, § 31. 2 . LA Effective dates. — Laws 1997, ch. 25, § 34 made Laws 
1997, ch, 25, § 31 effective July 1, 1997. 
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GROSS RECEIPTS AND COMPENSATING TAX 


ARTICLE 9 


Gross Receipts and Compensating Tax 


Sec 
7-9-1. Short title. 
7-9-2. Purpose. , 
7-9-3, Definitions. 
7-9+3.1. Repealed. 
7-9-3.2. Additional definition. 
7-9-3.3. Definition; engaging in business. 
7-9-3. Definitions. 
7-9-3.4. Definitions; construction, construction materials 
and construction-related services. 
7-9-3.5. Definition; gross receipts. 
7-9-4. Imposition and rate of tax; denomination as "gross 
, receipts tax". 
7-9-4.1. Repealed. 
7-9-4.2, Repealed. 
7-9-4.3, Imposition and rate of tax; denomination as 
"governmental gross receipts tax". 
7-9-5, Presumption of taxability. 
7-9-6. Separately stating the gross receipts tax. 
7-9-7, Imposition and rate of tax; denomination as "com- 
pensating tax", 
7-9-7.1. Department barred from taking collection ac- 
‘tions with respect to certain tax liabili- 
ties. 
7-9-7,2, - Authority to establish standards for certified ser- 
vice providers. 
7-9-8. Presumption of taxability and value. 
7-9-9. Liability of user for payment of compensating 
tax. 
7-9- 10. Agents for collection of compensating tax; duties. 
7-9-11, Date payment due. 
7-9-12. Exemptions. : 
7-9-12.1. Repealed. 
7-9-1383, Exemption; gross. receipts tax; governmental 
agencies. 
7-9-13.1. Exemption; gross receipts tax: certain services, 
7-9-13.2, Exemption; governmental gross receipts tax; 
receipts subject to certain other taxes, 
7-9-13.3. Exemption; gross receipts tax and governmen- 
ci tal gross receipts tax; stadium‘surcharge. 
7-9-13.4. Exemption; gross receipts tax; sale of textbooks 


from certain bookstores to enrolled stu- 
dents. 

7-9-13.5. Exemption; gross receipts tax and governmen- 
tal gross receipts tax; event center sur- 
charge, 

7-9-14, Exemption; compensating tax; governmental 
agencies; Indians. 


7-9-15, Exemption; compensating tax; certain organiza- 

: tions. 

7-9-16. Exemption; gross receipts tax; certain etek 
facilities. 

7-9-17. Exemption; gross receipts tax; wages. 

7-9-18. Exemption; gross receipts tax and governmental 
gross receipts tax; agricultural products. 

7-9-18.1. Exemption; gross receipts tax; food stamps. 

7-9-19. Exemption; gross receipts tax; livestock feeding. 

7-9-20. Exemption; gross receipts tax; certain receipts of 
homeowners associations. 

7-9-21. Repealed. 

7-9-22, Exemption; gross receipts tax; vehicles. 

7-9-22.1. Exemption; gross receipts tax; boats. 

7-9-23. Exemption; compensating tax; vehicles, 

7-9-23.1. Exemption; compensating tax; boats. 

7-9-24. Exemption; gross receipts tax; insurance compa- 


nies. 
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Sec. 

7-9-25. Exemption; gross receipts tax; dividends and in- 
terest. 

7-9-26. Exemption; gross receipts and compensating tax; 
fuel. 


7-9-26.1. Exemption; gross receipts tax and compensat- 
ing tax; fuel for space vehicles. 

Exemption; compensating tax; personal effects. 

Exemption; gross receipts tax; occasional sale of 
property or services. 

Exemption; gross receipts tax; certain organiza- 
tions; exceptions, 

Exemption; compensating tax: railroad equip- 
ment, aircraft and space vehicles. 

Exemption; gross receipts and compensating tax; 
resale activities of an armed forces instru- 
mentality. 

Exemption; gross receipts tax; oil and gas or min- 
eral interests, 

Exemption; gross receipts tax; products subject 
to Oil and Gas Emergency School Tax Act. 

Exemption; gross receipts tax; refiners and per- 
sons subject to Natural Gas Processors 
Tax Act. 

Exemption; gross receipts tax; natural resources 
subject to Resources Excise Tax Act. 
Exemption; gross receipts tax; oil and gas con- 
sumed in the pipeline transportation of oil 

and gas products. 

Exemption; compensating tax; use of oil and gas 
in the pipeline transportation of oil and 
gas products. 

Exemption; compensating tax; use of electricity 
in the production, conversion and trans- 
mission of electricity. 

7-9-38.1. Exemption; gross receipts tax; interstate tele- 
communications services. 

7-9-38.2. Exemption; gross receipts tax; sale of certain 
telecommunications services. 

7-9-39. Exemption; gross receipts tax; fees from social or- 

ganizations. 

7-9-40, Exemption; gross receipts tax; purses and jockey 
remuneration at New Mexico racetracks; 
receipts from gross amounts wagered. 

7-9-41. Exemption; gross receipts tax; religious activities. 

7-9-41.1.. Exemption; gross receipts tax and governmen- 
tal gross receipts tax; athletic facility sur- 


1-9-2791 
7-9-28. 


7-9-29. 
7-9-30, 


7-9-31, 


7-9-32, 
7-9-33. 
7-9-34., 


7-9-35, 


7-9-36. 


7-9-37. 


7-9-38. 


charge, 

7-9-41.2. Deleted. 

7-9-41.38. Exemption; receipts from sales by disabled 
street vendors. 

7-9-41.4, Exemption; officiating at New Mexico activities 
association-sanctioned school events. 

7-9-41.5. Exemption; nonprofit hospitals from local op- 
tion gross receipts taxes. 

7-9-41.6, Exemption; gross receipts; certain health care 
providers from federal coronavirus aid, re- 
lief, and economic security act payments. 

7-9-42. Repealed. 

7-9-43, Nontaxable transaction certificates and other 


evidence required to entitle persons to de- 
ductions. 

7-9-43.1. Nontaxable transaction certificates. not 
quired by liquor wholesalers. 

7-9-44, Repealed. 

7-9-45, Deductions. 


re- 
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Sec. 

7-9-46. Deduction; gross receipts; governmental gross re- 
ceipts; sales to manufacturers and manu- 
facturing service providers. 


7-9-46.1. Deduction; gross receipts; governmental gross 


receipts; sales of services to manufactur- 
ers. 

Deduction; gross receipts tax; governmental 
gross receipts tax; sale of tangible personal 
property or licenses for resale. 

Deduction; gross receipts tax; governmental 
gross receipts; sale of a service for resale. 

Deduction; gross receipts tax; sale of tangible 
personal property and licenses for leasing. 

Deduction; gross receipts tax; lease for subse- 
quent lease. 

Deduction; gross receipts tax; sale of construction 
material to persons engaged in the con- 
struction business. 

7-9-51.1. Repealed. 

7-9-52. Deduction; gross receipts tax; sale of construction 
services and construction-related services 
to persons engaged in the construction 
business. 

7-9-52.1. Deduction; gross receipts tax; lease of construc- 
tion equipment to persons engaged in the 
construction business. 

7-9-58. Deduction; gross receipts tax; sale or lease of 
real property and lease of manufactured 
homes. 

7-9-54. Deduction; gross. receipts tax; governmental 
gross receipts tax; sales’ to governmental 
agencies, 

Deduction; gross recsipta from sale of aerospace 
services to certain organizations. 

Gross receipts; deduction; spaceport operation; 
space operations; launching, operating 
and recovering space vehicles or payloads; 
payload services; operationally responsive 
space program services. 

Deduction; gross receipts tax; wind and solar 
generation equipment; sales to govern- 
ments. 

Deduction; compensating tax; space-related 
test articles, 

7-9-54.5. Deduction; compensating tax; test articles. 

7-9-55. Deduction; gross receipts tax; governmental gross 
receipts tax; transaction in interstate com- 
merce. 

7-9-56. Deduction; gross receipts tax; intrastate transpor- 
tation and services in interstate commerce. 

7-9-56.1. Deduction; gross receipts tax; internet services, 

7-9-56.2.. Deduction; gross receipts tax; hosting world 
wide web sites. 

7-9-56.3. Deduction; gross receipts; trade-support com- 
pany in a border zone. 

Deduction; gross receipts tax; sale of certain ser- 
vices to.an out-of-state buyer. 

7-9-57.1. Repealed. 

7-9-57.2. Deduction; gross receipts tax; sale of software 
development services: 

7-9-58. Deduction; gross receipts tax; feed; fertilizers. 

7-9-59. -Deduction; gross receipts tax; warehousing, 

threshing, harvesting, growing, cultivating 
and processing agricultural products; test- 
ing or transporting milk. 

7-9-60. Deduction; gross receipts tax; governmental gross 
receipts tax; sales to certain organizations. 

7-9-61.: Repealed. 

7-9-61.1. Deduction; gross receipts tax; certain receipts, 

7-9-61.2. Deduction; receipts from sales to state- 
chartered credit unions. 


7-9-47, 


7-9-48. 
7-9-49, 
7-9-50, 


7-9-51. 


7-9-54,1. 
7-9-54.2. 


7-9-54.3. 


7-9-54.4. 


7-9-57. 


722 


Sec, 

7-9-62. Deduction; gross receipts tax; agricultural imple- 
ments; aircraft manufacturers; vehicles 
that,are not required to be registered; air- 
craft parts and maintenance services; re- 
porting requirements. 

-62.1. Deduction; gross receipts tax; aircraft sales and 

services; reporting requirements. — 

. Deduction; gross receipts tax; publication sales, 

. Deduction; gross receipts tax; néwspaper sales. 

. Deduction; gross receipts tax; chemicals and re- 

agents. 
Deduction; gross receipts tax; commissions. 

vn Deduction; gross receipts tax; certain real es- 

tate transactions. 
Deduction; gross receipts tax; governmental gross 
receipts tax; refunds; uncollectible debts: : 
Deduction; gross receipts tax; warranty obligations. 
Deduction; gross receipts tax; administrative and 
accounting services. ae 
Deduction; gross receipts tax; rental or lease of 
vehicles used in interstate commerce. ~ 
Deduction; gross receipts tax; trade-in allowance. 
Repealed. 

Deduction; gross receipts tax; wovdrnenatal gross 
receipts; sale of prosthetic devices. 
7-9-73.1. Deduction; gross receipts; governmental gross 

receipts; hospitals. 

7-9-73.2. Deduction; gross receipts tax and governmental 
gross receipts tax; preseancy drugs; mes 
gen; cannabis. 

7-9-73.3, Deduction; gross receipts tax and governmental 
gross receipts tax; durable medical equip- 
ment; medical supplies. 

7-9-74. Deduction; gross receipts tax; sale of property 

used in the manufacture of jewelry. 

7-9-75. Deduction; gross receipts tax; sale of certain ser- 
vices performed directly on product manu- 
factured. 

7-9-76, Deduction; gross receipts tax; travel agents' com- 
missions paid by certain entities. 

7-9-76.1. Deduction; gross receipts tax; certain manufac- 
tured homes. 

7-9-76.2. Deduction; gross receipts tax; films and Pye 

7-9-77. Deductions; compensating tax. 


°7-9- ue 1. Deduction; gross receipts tax; certain medical 


and health care services. 
1- 9. 78. Deductions; compensating tax; use of tangible 
personal property for leasing. 


7-9-78.1.° Deduction; compensating tax; uranium enrich- 


ment plant equipment. 
7-9-79. Credit; compensating tax. 
7-9-79.1. > Credit; gross receipts tax; services, ° 
7-9-79.2. Gross receipts tax; compensating tax; biodiesel 
blending facility tax gr 
-80. Repealed. 
-80.1. Repealed. 
Repealed. 
Repealed. 
Deduction; gross receipts tax; jet fuel. 
Deduction; compensating tax; jet fuel. 
Deduction; gross receipts tax; certain organiza- 
tion fundraisers. 
. Deduction; gross receipts tax; sales to qualified 
film production company. 


-9-87. Deduction; gross receipts tax; lottery retailer re- 
ceipts. — 
-9-88. Repealed. 
-88.1. Credit; gross: receipts tax; tax ie to certain 
tribes, 


7-9-88.2. Credit; gross receipts tax; tax paid to Navajo 
Nation on receipts from selling coal. 
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Sec. . 

7-9-89. Deduction; [gross receipts tax;] sales to certain 
accredited diplomats and missions. 

7-9-90. Deductions; gross receipts tax; sales of uranium 
hexafluoride and enrichment of uranium. 

7-9-91. Deduction; compensating tax; contributions of in- 

i ventory to certain organizations and gov- 
ernmental agencies. 

7-9-92. Deduction; gross receipts; sale of food at retail 
food store. 

7-9-93. Deduction; gross receipts; certain receipts for ser- 
vices provided by health care practitioner 
or association of health care practitioners. 

7-9-94. Deduction; gross receipts; military transforma- 
tional acquisition programs. 

7-9-95. Deduction; gross receipts tax; sales of certain tin- 


us gible personal property; limited period. 

7-9-96. Repealed. 

7-9-96.1. Repealed. 

7-9-96.2. Credit; gross receipts tax; unpaid charges for 

services provided in a hospital. 

7-9-96.3. Technology readiness gross receipts tax credit. 

7-9-97. Deduction; gross receipts tax; receipts from cer- 

tain purchases by or on behalf of the state. 

7-9-98. Deduction; compensating tax; biomass-related 

equipment; biomass materials. 

7-9-99. Deduction; gross receipts tax; sale of engineering, 
architectural and new facility construction 
services used in construction of certain 
public health care facilities. 

Deduction; gross receipts tax; sale of construc- 
tion equipment and construction materials 
used in new facility construction of a sole 
community provider hospital [qualifying 
hospital] that is located in a federally des- 
ignated health professional shortage area. 

Deduction; gross receipts; equipment for certain 
electric transmission or storage facilities. 

Deduction; compensating tax; equipment for 
certain electric transmission or storage 
facilities. 

Deduction; gross receipts; services provided for 
certain electric transmission and peat 
facilities, 


7-9-100. 


7-9-101. 
7-9-102. 


7-9-103, 


7-9-1. Short title. 


GROSS RECEIPTS AND COMPENSATING TAX 
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Sec. 

7-9-103.1. Deduction; gross receipts tax; converting elec- 
tricity. 

7-9-103.2. Deduction; gross receipts; electricity exchange. 

7-9-104. Deduction; gross receipts; nonathletic special event 
at post-secondary educational institution. 


7-9-105. ‘Credit for penalty pursuant to Section 7-1-71.2 
NMSA 1978 [repealed]. 
7-9-106. Deduction; construction services and equipment. 


7-9-107. Deduction; gross receipts tax; production or 
staging of professional contests. 

Deduction; gross receipts; receipts from per- 
forming management or investment ad- 
visory services for mutual funds, hedge 
funds or real estate investment trusts. 

Deduction; gross receipts tax; veterinary medi- 
cal services, medicine or medical supplies 
used in medical treatment of cattle. 

7-9-110. Deleted. 

7-9-110.1. Deduction; gross receipts tax; locomotive en- 


7-9-108. 


7-9-109. 


gine fuel. 

7-9-110.2. Deduction; compensating tax; locomotive en- 
gine fuel. 

7-9-110.3. Purpose and requirements of locomotive fuel 
deduction. 

7-9-111. Deduction; gross receipts; hearing aids and vi- 
sion aids and related services. 

7-9-112. Deduction; gross receipts; solar energy systems. 

7-9-1138. Repealed. 

7-9-114.' Advanced energy deduction; gross receipts and 


compensating taxes. 


7-9-115. Deduction; gross receipts tax; goods and ser- 

vices for the department of defense related 
; to directed energy and satellites. 

7-9-116. Deduction; gross receipts tax; retail sales by cer- 
tain businesses. 

7-9-117. Deduction; gross receipts; governmental gross 
receipts; marketplace seller. 

7-9-118. Deduction; gross receipts; food or beverage es- 
tablishments. 

7-9-119. Deduction; sales made by dispenser's license 
holder. 

7-9-120. Deduction; gross receipts and governmental 


gross receipts; feminine hygiene products, 


Chapter 7, Article 9 NMSA 1978 may be cited as the "Gross Receipts and Compensating Tax 


Act". 


History: 1953 Comp., § 72-16A-1, enacted by Laws 
1966, ch. 47, § 1; 1979, ch. 90, § 1. 

Cross references. — For the applicability of the Tax 
Administration Act, see 7-1-2 NMSA 1978. 

For the duties with respect to taxation of successors in 
business, see 7-1-61 NMSA 1978 et seq. 

For municipal local option gross receipts taxes gener- 
ally, see 7-19D-1 NMSA 1978 et seq. 

For restrictions on municipal taxing power, see 3-18-2 
NMSA 1978, 


ANNOTATIONS 


Contracts of sale or service subject to gross re- 
ceipts tax. — Taxable incidents are equally apparent 
and are ascertainable with equal ease whether they arise 
out of a contract of sale or out of a contract for services, 
and therefore, equally subject to the New Mexico gross re- 
ceipts tax. Euco v. Jones, 1971-NMCA-123, 83 N.M. 110, 
488 P.2d 1214, cert. denied, 83 N.M. 105, 488 P.2d 1209, 


rev'd on other grounds, 409 U.S, 91, 93S, Ct. 349, 34 L. Ed. 
2d 325 (1972) (decided under prior law). 

Purchasers of property for lease but not lessees 
subject to gross receipts tax. 
ceipts tax nor the compensating tax is payable under the 
law applicable to this appeal by one who leased property 
for sublease in this state. Such tax, however, is payable 
by one who has purchased property for lease in this state, 


- thus the legislature has made a distinction with respect to 
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tax liability as between purchasers and lessees. Rust Trac- 
tor Co. v. Bureau of Revenue, 1970-NMCA-107, 82 N.M. 82, 
475 P.2d 779, cert. denied, 82 N.M. 81, 475 P.2d 778. 
Gross receipts tax but not use tax applicable to 
Indians. — The exemption in § 5 of the Indian Reorga- 
nization Act of 1934 (25 U.S.C. § 465) does not encompass 
or bar the collection of the state's nondiscriminatory gross 
receipts tax pursuant to 72-16-1, 1953 Comp. (since re- 
pealed). Therefore, a tribal ski enterprise conducted by 
the tribe with federal funds, on federal lands leased to 
them, was subject to that tax. However, a compensating or 
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use tax, 72-17-1, 1953 Comp. (since repealed), imposed on 
personalty installed in ski lift construction. was improper 
under § 5. Mescalero Apache Tribe v. Jones, 411 U.S. 145, 
93 S, Ct, 1267, 36 L. Ed, 2d 114 (1973) (decided under for- 
mer Section 72-17-1,.1953 Comp.). 

Indian trader statutes. — The Indian trader statutes 
(25 U.S.C, §§ 261 to 264) preempt the imposition of gross 
receipts tax of this Article on receipts for non-Indian ser- 
vices rendered to an Indian tribal,entity on the reserva- 
tion, N.M. Taxation & Revenue Dep't v, Laguna Indus., 
Inc., 19938-NMSC-025, 115 N.M, 5538, 855 P.2d 127, 

Lessee's activity on tax-exempt Indian land sub- 
ject to gross receipts tax. Norvell v. Sangre de Cristo 
Dev,.Co., 372 F. Supp. 348 (D.N.M, 1974), rev'd on other 
grounds, 519 F.2d 370 (10th Cir. 1975). 

Burden on taxpayer to show rate erroneous. — 
When government contractor appeals the assessment of 
a gross receipts tax, penalty and interest, he has the bur- 
den of showing the assessment at a higher tax rate estab- 
lished by the 1969 Gross Receipts and Compensating Tax 
Act rather than a lower rate under a pre-1969 tax act was 
erroneous. Martinez v. Jones, 1972-NMCA-054, 83 N.M. 
722, 497 P.2d 233, cert. denied, 83 N.M..741, 497 P.2d 743, 

Regulation attacked. only if taxpayer's contract 
properly subject thereunder. — When party, in addi- 
tion to appealing the assessment of a gross receipts tax, 
penalty and interest, is attacking validity of regulation 
- governing registration of contracts for purpose of deter- 
mining gross receipts and compensating tax rate, and 
party neither offers in evidence his contract with the state 
highway department, nor does he prove.the essential pro- 
visions of the contract, the question of the validity of the 
system of registration is premature until it is shown that 
the contract could be properly registered-under the regu- 
lation., Martinez v. Jones, 1972-NMCA-054, 83 N.M. 722, 
497 P.2d 233, cert. denied, 83 N.M. 741, 497 P.2d 743. 

Electrical energy tax invalid. — Because 7-9-80 
NMSA 1978 (since repealed) insured that locally con- 
sumed electricity is subject to no tax burden from the 
electrical energy tax, while electricity generated in this 
state but sold outside the state is subject to a 2% tax, the 
tax itself indirectly but necessarily discriminates against 
electricity sold outside New Mexico; it thus violates a fed- 
eral statute, 15 U.S.C. § 391, and is invalid under the su- 
premacy clause of the United States constitution. Arizona 
Pub, Serv. Co. v. Snead, 441 U.S, 141, 99 S. Ct. 1629, 60 L. 
Ed. 2d 106 (1979). 

Federal statute invalidating energy tax constitu- 
tional. — A federal statute, 15 U.S.C. § 391, which invali- 
dates the New Mexico electric energy tax, does not exceed 
the permissible bounds of congressional action under the 
commerce clause of the United States constitution since 
congress had a rational basis for finding that the tax in- 
terfered with interstate commerce and selected a reason- 
able method to eliminate that interference. Arizona Pub. 
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Serv. Co. v. Snead, 441 U.S. 141, 99 S. Ct. 1629, 60 L. Ed. 
2d 106 (1979). 

Tax exemptions. and deductions not nncanesitie 
tional donations unless retroactive, — Gross receipts 
tax exemptions and deductions/do not violate the antido- 
nation clause ofthe N.M. Const., art. IX, § 14 unless they 
are applied retroactively to taxes due and payable. 1991 
Op. Att'y Gen. No, 91-14. 

Law reviews. — For article, "Ad Valorem Tax Status 
of a Private Lessee's Interest in Publicly Owned Property: 
Taxability of Possessory Interests in Industrial Projects 
under the New Mexico Industrial Revenue Bond Act," see 
3 .N.M.L. Rev:.136 (1973). ; 

For article, "An Intergovernmental Approach to Tax Re- 
form," see 4 N.M.L. Rev, 189 (1974). 

For comment, "Coal Taxation in the Western States: The 
Need for,a Regional Tax Policy," see 16 Nat. Resources J. 
415 (1976). 

For article, "The Indian Tax Cases - A Territorial Analy- 
sis," see 9 N.M.L. Rev. 221 (1979). 

For note, "Taxing of Electrical Energy: An Analysis of 
Arizona Public Service Company v. Snead," see 9 N.M.L, 
Rev, 349 (1979). 

For article, "The Deductibility for Federal Income Tax 
Purposes of the New Mexico Gross Receipts Tax Paid 
on the Purchase of a Newly Constructed Home," see 13 
N.M.L, Rey, 625 (1983). 

For article, "Out.of sight but not out of mind: New Mex- 
ico's.tax on out-of-state services," see 20 N.M.L, Rev. 501 
(1990). 

For article, ' ‘New Mexieg Taxes: Taking Another Look," 
see 32 N.M.L. Rev, 351 (2002). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 71 Am. 
Jur. 2d State & Local Taxation §§ 28 to 30. 

Income or receipts: constitutionality of tax on corpora- 
tions in nature of, or purporting to be, excise or privilege 
tax measured by income or receipts, 71 A.L.R. 256. 

Distinction from other tax: what is a property tax as 
distinguished from excise, license or other taxes, 103 
A.L.R. 18. 

Deductibility of other taxes or See in computing excise 
or license taxes, 143 A.L.R. 263, 174 A,L.R..1268. 

Retroactive. statute: constitutionality of retroactive 
statute imposing excise, license or privilege tax, 146 
A.L.R. 1011. 

Goods in stock: specific tax imposed on goods in stock of 
dealer, as excise, or property tax, 173 A.L.R. 1316. 

Sales and use taxes on leased tangible personal prop- 
erty, 2 A.L.R.4th 859. 

Transportation, freight, mailing, or: handling charges 
billed separately to purchaser of goods as subject to sales 
or use taxes, 2 A.L.R.4th 1124, 

Cable television equipment or services as abnpsth to 
sales or use tax, 5 A.L.R.4th 754, & 

84 C.J.S. Taxation §§ 165 to 166, 


The purpose of the Gross Receipts and Compensating Tax Act is to provide revenue for public 
purposes by levying a tax on the privilege of engaging in certain activities within New Mexico and 
to protect New Mexico businessmen from the unfair competition that would otherwise result from 
the importation into the state of property without payment of a similar tax: 


History: 1953 Comp., § 72-16A-2, enacted by Laws 
1966, ch. 47, § 2. 


ANNOTATIONS 


Gross receipts tax is a tax upon seller. Mescalero 
Apache Tribe v. O'Cheskey, 489 F. Supp. 1063 (D.N.M. 
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1977), aff'd; 625 F.2d 967 (10th Cir. 1980), cert. denied, 
450 U.S..959, 101 S. Ct. 1417, 67 L. Ed. 2d 383 (1981), reh'g 
denied, 455 US. 929, ‘102 S. Ct. 1296, 71 L. Ed. 2d — 
(1982). 

Tax is measured on gross rather than net pret 
ceeds. This act taxes the privilege of conducting business 
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in New Mexico,-whether profitable or not. United States v. 
New Mexico, 624 F.2d 111 (10th Cir, 1980), aff'd, 455 U.S. 
720, 102 S. Ct, 1378, 71 L. Ed. 2d 580 (1982). 

Gross receipts and income taxes inapplicable to 
Indian activities within reservation. — New Mexico 
may not tax income and gross receipts of Indians residing 
on a reservation when the income and gross receipts in- 
volved are derived solely from activities within the reser- 
vation. Hunt v. O'Cheskey, 1973-NMCA-026, 85 .N.M., 381, 
512 P.2d 954, cert, quashed, 85 N.M, 388, 512 P.2d 961. 

Gross Receipts and Compensating Tax Act is gen- 
eral and contains no obvious legislative intent to repeal 
the special "in lieu of " provision of Section 60-1-15 NMSA 
1978 concerning horse racing licenses, Santa Fe Downs, 
Inc. v. Bureau of Revenue, 19 {3- NMCA-064, 85 N.M. 115, 
509 P.2d 882. 

Gross receipts tax and Miscaaek ie tax not dou- 
ble taxation. — Since the gross receipts tax and com- 
pensating tax were not imposed upon a single transaction, 
as appellant contended, but upon different taxable inci- 
dents; namely, (1) the use of property in this state, such 
use being leasing or renting it to others (compensating or 
use tax) and (2) the receipts derived from the payment of 
rental by those’to whom the property was leased (gross 
receipts or sales tax), then imposition of both taxes did not 
constitute double taxation on an identical transaction and 
was not prohibited. Rust Tractor Co. v. Bureau of Revenue, 


1970-NMCA-107,'82 N.M. 82, 475 P.2d 779, cert. denied, - 


82.N.M. 81, 475 P.2d 778, 

Exemption from gross receipts tax also exemp- 
tion from compensating tax. — The legislature in- 
tended to make the gross receipts tax and compensating 
tax correlate: an exemption from the gross receipts tax 
must also be treated as an exemption from the compen- 
sating tax. Western Elec. Co. v. NM. Bureau of Revenue, 
1976-NMCA-047, 90. N.M. 164, 561 P.2d 26, 

Receipts from horse races not exempt. — The leg- 
islature, in enacting the Gross Receipts and Compensat- 
ing Tax Act, did not intend to exempt receipts from horse 


7-9-3. Datigstions. 


races. There is neither ambiguity nor doubt that the lan- 
guage used in the Gross Receipts Tax Act applies to the 
receipts of a horse owner paid to him for a winning purse 
and the receipts of a horse trainer paid to him as his per- 
centage of a winning purse. Till v. Jones, 1972+NMCA-046, 
83 N.M. 7438, 497 P.2d 745, cert. denied, 83 N.M. 740, 497 
P.2d 742. See Section 7-9-40 NMSA 1978, which now ex- 
empts receipts from horse race purses. 

Deductions: strictly construed against taxpayer. 
— The avowed purpose of the Gross Receipts and Com- 
pensating Tax Act is to provide revenue, and any deduc- 
tions must receive strict construction in favor of the tax- 
ing authority. Reed,v. Jones; 1970-NMCA-050, 81 NM. 
481, 468 P.2d 882. 

Burden on taxpayer to establish deduction. — 
The burden is on the taxpayer to establish: clearly his 


. right to the deduction, and.the intention to authorize ‘the 


deduction claimed by the taxpayer must be clearly and 
unambiguously expressed in the statute. Reed v. Jones, 
1970-NMCA-050, 81 N.M. 481, 468 P.2d 882. 

Implied rational basis. — Because regulations ex- 
empted broadcasting advertisement displayers in New 
Mexico from the tax imposed upon taxpayer (operator of 
a billboard service), there was discrimination in the treat- 
ment of these different media forms, but the burden was 
upon the taxpayer to negative every conceivable basis 
which might support the discriminatory classification, be- 
cause of the implied rational basis underlying every tax 
statute, i.e., that the state has the right, power and duty 
to raise the necessary funds for its public purposes, and 
it was held that there was a rational basis for the state 
to discriminate between the broadcast industry and the 
outdoor advertising industry in the taxation of displays of 
national messages. Markham Adver. Co. v. Bureau of Rev- 
enue, 1975-NMCA-071, 88 N.M. 176, 588 P.2d 1198, cert. 
denied, 88 N.M, 318, 540 P.2d 248. 

Law reviews. — For article, "New Mexico's Effort at 
Rational Taxation of Hard-Minerals Extraction," see 10 
Nat. Resources J. 415 (1970). 


As used in the Gross Receipts and Compensating Tax Act; 


A. "buying" o 
service for eaten 


r "selling" means a transfer of property for consideration or iT performance of 


B. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or an employee of the department. exercising authority lawfully delegated to that em- 


ployee by the secretary; 


C. "digital good" means a digital product delivered electronically, including software, music, 
photography, video, reading material, an application and a ringtone; 

D. "disclosed agency" means an agent receiving money on behalf of a principal if the agent or 
the agent's principal disclosed the agency relationship to a third party from which the agent re- 
ceives money, or if the third party otherwise has actual knowledge that the agent receives money 


on behalf of the principal; 


KE. "financial corporation" means a savings and loan association or an incorporated savings and 
loan company, trust company, mortgage banking company, consumer finance company or other 


financial corporation; 


F. "initial use" or "initially used" means the first employment for the intended purpose and 


does not include the following activities: 


(1) observation of tests conducted by the performer of services; 
(2) participation in progress reviews, briefings, consultations and conferences conducted 


by the performer of services; 


(3) review of preliminary drafts, drawings and other materials prepared by the performer 


of services; 
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(4) inspection of preliminary prototypes developed by the performer of services; or 

(5) similar activities; 

G. "lease" or "leasing" means an arrangement whereby, for.a consideration, the owner of prop- 
erty grants another person the exclusive right to possess and use the property for a definite term; 

H. "licensing" or "license" means an arrangement whereby, for a consideration, the owner of 
property grants another person a revocable, non-exclusive right to use the property; 

- I, "local option gross receipts tax" means a tax authorized to be imposed by a county or munici- 
pality upon a taxpayer's gross receipts and required to be collected by the department at the same 
time and in the same manner as the gross receipts tax; 

J. "manufactured home" means a movable or portable housing structure for human occupancy 
that exceeds either a width of eight feet or a length of forty feet constructed to be towed on its own 
chassis and designed to be installed with or without a permanent foundation; 

K. "manufacturing" means combining or processing components or materials to increase their 
value for sale in the ordinary course of business, but does not include construction services; farm- 
ing; electric power generation; processing of natural resources, including pynnocanbans) or ae pro- 
cessing or preparation of pea for immediate consumption; 

L. "manufacturing service" means the service of combining or processing components or mate- 
rials owned by another, but does not include construction services; farming; electric power genera- 
tion; processing of natural resources, including hydrocarbons; or the processing or preparation of 
meals for immediate consumption; 

M. "marketplace provider" means a person who facilitates the sale, lease or license of tangible 
personal property or services or licenses for use of real property on a marketplace seller's behalf, 
or on the marketplace provider's own behalf, by: 

(1).. listing or advertising the sale, lease or license, by any means, whether physical or elec- 
tronic, including by catalog, internet website or television or radio broadcast; and 

(2) either directly or indirectly, through agreements or arrangements with third parties 
collecting payment from the customer and transmitting that payment to the seller, regardless of 
whether the marketplace provider receives compensation or other consideration in exchange for 
the marketplace provider's services; 

N. "marketplace seller" means a person who sells, leases or licenses tangible personal property 
or ponyiess or whe licenses the use of real property through a marketplace provider; 

O. "person" means: 

(1) an individual, estate, trust, receiver, cooperative association, club, corporation, com- 
pany, firm, partnership, limited liability company, limited liability partnership, joint venture, syn- 
dicate or other entity, including any gas, water or electric utility owned or operated by a county, 
municipality or other political subdivision of the state; or ; 

(2) a national, federal, state, Indian or other governmental unit or subdivision, or an 
agency, department or instrumentality of any of the foregoing; 

P. "property" means: 

(1) real property; 

(2) tangible personal property, including electricity and manufactured homes; 

(3) licenses, including licenses of digital goods, but not including the licenses of copyrights, 
trademarks or patents; and 

(4) franchises; 

Q. "research and development services" means an activity engaged in for other persons. for 
consideration, for one or more of the following purposes: 

(1) Ei dnicatiny basic knowledge in a recognized field of natural science; 

(2) advancing technology in a field of technical endeavor; 

(3) developing a new or improved product, process or system with new or improved func- 
tion, performance, reliability or quality, whether or not the new or improved product, process or 
system is offered for sale, lease or other transfer; 

(4) developing new uses or applications for an existing product, process or system, whether 
or not the new use or application is offered as the rationale for purchase, lease or other transfer of 
the product, process or system; 
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(5) developing analytical or survey activities incorporating technology review, application, 
trade-off study, modeling, simulation, conceptual design or similar activities, whether or not of- 
fered for sale,,lease or other transfer; or 

(6) designing and developing prototypes or integrating systems incorporating the ad- 
vances, developments or improvements included in Paragraphs (1) through (5) of this subsection; 

R,. "secretary" means the secretary of taxation and revenue or the secretary's.delegate; 

S. "service" means all activities engaged in for other persons for a consideration, which activi- 
ties involve predominantly the performance of a service as distinguished from selling or leasing 
property. "Service" includes activities performed by a person for its members or shareholders. In 
determining what is a service, the intended use, principal objective or ultimate objective of the 
- contracting parties shall not be controlling. "Service" includes construction activities and all tan- 
gible personal property that will become an ingredient or component part of a construction project. 
That tangible personal property retains its character as tangible personal property until it is in- 
stalled as an ingredient or component part of a construction project in New Mexico. Sales of tan- 
gible personal property that will become an ingredient or component part of a construction project 
to persons engaged in the construction business are sales of tangible personal property; and 

T. "use" or "using" includes use, consumption or storage other than storage for subsequent sale 
in the ordinary course of business or for use solely outside this state. 


History: Laws 1978, ch. 46, § 1; 1979, ch. 338, § 
1981, ch. 184, § 1; 1983, ch. 220, § 1; 1984, ch. 2, § 
1986, ch. 20, § 62; 1986, ch. 52, § 1; 1989, ch. 262, § 
1991, ch. 197, § 1; 1991, ch. 2038, § 1; 1992, ch. 39, § 
1992, ch. 50, § 14; 1992, ch. 67, § 14; 1993, ch. 31, § 


Ts Gross Receipts Taxes Act, Supplemental Municipal 
th Gross Receipts Tax Act, County Local Option Gross Re- 
1; ceipts Taxes Act, Local Hospital Gross Receipts Tax Act, 
rE County Correctional Facility Gross Receipts Tax Act and 
1; such other acts as may be enacted authorizing counties 


1994, ch. 45, § 1; 1998, ch. 92, § 4; 1998, ch. 95, § 1; 1998, or municipalities to imposes taxes on gross receipts, 
ch. 99, § 3; 1999, ch. 231, § 1; 2000, ch. 84, § 1; 2000, ch. which taxes are to be collected by the department’; 
101, § 1; 2001, ch. 65, § 1; 2001, ch. 343, § 1; 2002, ch, 28, added new Subsections J and K and redesignated former 
§ 1; 2002, ch. 45, § 1; 2002, ch. 49, § 1; 2003, ch. 272, § 2; Subsections I through N as Subsections L through Q, re- 


2006, ch. 39, § 1; 2007, ch. 339, § 1; 2019, ch. 270, § 23; spectively; and in Subsection M, added new paragraph 
2019, ch. 274, § 11; 2021, ch. 65, § 11; 2021, ch. 66, § 1; designations "(1)" through "(4)", in Paragraph M(2), af- 


2022, ch. 47, § 11. ter "property", added "including electricity and manu- 
The 2022 amendment, effective July 1, 2022, defined factured homes", in Paragraph M(3), after "licenses", 
"disclosed agency"; and added a new Subsection D and deleted "other than" and added "including licenses of 
redesignated former Subsections D through S as Subsec- digital goods, but not including", in Paragraph M(4), af- 
tions E through T, respectively. ter franchises", deleted "Tangible personal property in- 
2021 Amendments. — Laws 2021, ch. 66, § 1, effec- cludes electricity and manufactured homes", 
tive January 1, 2022, defined "manufacturing service" and Laws 2019, ch. 274, § 11, effective July 1, 2019, revised 
revised the definition of "manufacturing", as used in the the definition of "local option gross receipts tax" as used 
Gross Receipts and Compensating Tax Act; in Subsection in the Gross Receipts and Compensating Tax Act; and in 
I, after "include construction", added "services; farming; Subsection F, deleted "local option gross receipts tax’ in- 
electric power generation; processing of natural resources, cludes the taxes imposed pursuant to the Municipal Local 
including hydrocarbons; or the processing or prepara- Option Gross Receipts Taxes Act, Supplemental Munici- 
tion of meals for immediate consumption"; and added a pal Gross Receipts Tax Act, County Local Option Gross 
new Subsection J and redesignated former Subsections J Receipts Taxes Act, Local Hospital Gross Receipts Tax Act, 
through Q as Subsections K through R, respectively. County Correctional Facility Gross Receipts Tax Act and 
Laws 2021, ch. 65, § 11, effective July 1, 2021, revised such other acts as may be enacted authorizing counties or 
the definition of "lease" and defined "licensing" or "li- municipalities to imposes taxes on gross receipts, which 
cense", as used in the Gross Receipts and Compensating taxes are to be collected by the department". 
Tax Act; in Subsection F, added "lease or", after "consid- . The 2007 amendment, effective June 15, 2007, defined 
eration", deleted "property is employed for or by any per- "leasing" to mean that a license to use property is a license 
son other than the owner of the property, except that the and not a lease and defined "property" to include licenses 
granting of a license to use property is licensing and is not other than the licenses of copyrights, trademarks or pat- 
a lease" and added "the owner of property grants another ents. 
person the exclusive right to possess and use the property The 2006 amendment, effective July 1, 2006, deleted 
for a definite term"; and added a new Subsection G and from the definition of leasing in Subsection E the provi- 
redesignated former Subsections G through Q as Subsec- sion that the sale of a license is a granting of a license to 
tions H through R, respectively. use property and in Subsection J deleted from the defini- 
2019 Amendments. — Laws 2019, ch, 270, § 23, ef- tion of property, patents, trademarks and copyrights. 
fective July 1, 2019, defined "digital good", "marketplace The 2003 amendment, effective July 1, 2003, rewrote 
provider" and "marketplace seller", and revised the defi- this section to the extent that a detailed comparison is im- 
nitions of certain terms, as used in the Gross Receipts practicable. 
and.Compensating Tax Act; added a new Subsection C The 2002 amendment, effective July 1, 2002, inserted 
and redesignated former Subsections C through H as "or to provide services primarily to non-New Mexico cus- 
Subsections D through I, respectively; in Subsection tomers" in Subsection E(2); and added Subsections F(1) 
G, deleted "local option gross receipts tax’ includes the (e) and F(2)(g). 


taxes imposed pursuant to the Municipal Local Option 
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The 2001 amendment, effective July 1, 2001, inserted 
Paragraph C(13) and redesignated the subsequent para- 
graphs; and added Subsection 8. 

The 2000 amendment, effective July 1, 2000, added 
Subsection E(2) and deleted "Special Municipal Gross Re- 
ceipts Tax Act" preceding "County Local" in Subsection Q. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section E, added "except that ‘engaging in business' does 
not inelude having a world wide web site as a third-party 
content provider on a computer physically located in New 
Mexico but owned by another nonaffiliated person". 

The 1998 amendment, effective January 1, 1999, 
added Subsection R and substituted "movable" for "move- 
able" in Subsection N. 

The 1994 amendment, effective July 1, 1994, in Para- 
graph F(2), deleted "and" at the end of Subparagraph (d) 
and added Subparagraph (f); in Subsection N, inserted "for 


human occupancy" and deleted "for human occupancy" at. 


the end; and substituted the list of gross receipt acts in 
Subsection Q for the former list. 

The 1993 amendment, effective July 1, 1993, inserted 
"limited liability company, limited liability partnership," 
in Paragraph (1) of Subsection H; rewrote Paragraph (2) of 
Subsection H which read "the United States or any agency 
or instrumentality thereof or the state of New Mexico or 
any political subdivision thereof"; and substituted "model- 
ing" for "modelling" in Paragraph (5) of Subsection P. 

The 1992 amendment, effective March 9, 1992, re- 
wrote Subsection F and in Subsection Q, inserted "Mu- 
nicipal Infrastructure Gross Receipts Tax Act" and "Lo- 
cal Hospital Gross Receipts Tax Act, County Health Care 
Gross Receipts Tax Act”. 

The 1991 amendment, effective July 1, 1991, deleted 
“or 'division" following "department" in Subsection A; in 
Subsection F, substituted "any local option gross receipts 
tax that is" for "the County Fire Protection Excise Tax Act 
or any municipality or county sales or gross receipts tax 
which are" near the middle of the first paragraph and in- 
serted "nation" following "Indian" in two places in the sec- 
ond sentence thereof; substituted "manufactured homes" 
for "mobile homes" at the end of Subsection I; added "ex- 
cept that the granting ofa license to use property is the 
sale of a license and not a lease" at the end of Subsection 
J; deleted "'director' or" at the beginning of Subsection M; 
rewrote Subsection N, which read "mobile home' means a 
house trailer that exceeds either a width of eight feet or 
a length of forty feet when equipped for the road"; added 
Subsection Q; and made a related stylistic change. 

The 1989 amendment, effective July 1, 1989, in Sub- 
section F inserted “from selling services performed out- 
side New Mexico the product of which is initially used in 
New Mexico" near the beginning of the first sentence of 
the first paragraph and substituted "County Fire Protec- 
tion Excise Tax Act or any municipality or county sales or 
gross receipts tax" for "County Sales Tax Act, the County 
Fire Protection Excise Tax Act, the County Gross Receipts 
Tax Act, the Municipal Gross Receipts Tax Act or the 
Supplemental Municipal Gross Receipts Tax Act" near the 
end of that sentence; and added Subsections O and P. 


ANNOTATIONS 


Language of this section is definite and unambig- 
uous. Miller v, Bureau of Revenue, 1979-NMCA-005, 93 
N.M. 252, 599 P.2d 1049, cert. denied, 92 N.M. 532, 591 
P.2d 286. 

Taxpayer should be given fair, unbiased and rea- 
sonable construction, without favor either to the tax- 
payer or the state, to the end that the legislative intent 
is effectuated and the public interests to be subserved 
thereby furthered. Baskin-Robbins Ice Cream Co. v, Rev- 
enue Div., 1979-NMCA-098, 93 N.M. 301, 599 P.2d 1098. 
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Taxes assessed only on receipts or future receipts. 
—A reading of the full act providing for gross receipts tax 
shows the legislative intent to be that taxes were to be 
assessed only on what was received or would be received. 
Davis v, Commissioner of Revenue, 1971-NMCA-129, 83 
N.M. 152, 489 P.2d 660, cert. denied, 83 N.M. 151, 489 P.2d 
659. 

Legal incidence of gross receipts tax on seller. 
— The statutory language defining services places the 
legal incidence of the gross receipts tax on the seller. 
United States v. New Mexico, 581 F.2d 8038 (10th Cir. 
1978), aff'd, 455 U.S. 720, 102 S. Ct.’ ‘1378, 71.L. Ed. 2d 
580 (1982), 

Taxpayers must treat transactions uniformly for 
all purposes within the tax scheme and not attempt to 
show, first, a lease for federal purposes and second, a non- 
taxable event for state purposes. Co-Con, Inc, v, Bureau 
of Revenue, 1974-NMCA-134, 87 N.M. 118, 529 P.2d 1239, 
cert. denied, 87 N.M. 111, 529 P20 leces 

If purchase order not transfer for consider- 
ation; then not sale, — The wording of taxpayer's 
purchase orders and contract, together with evidence 
that taxpayer invoiced only for chemicals and reagents 
delivered to a well and retained payment only for what 
was used, support the inference that a purchase order 
was not a transfer for consideration and therefore not a 
sale; therefore, since no single delivery or single day's 
delivery to a well ever amounted to 18 tons or more, 
of chemicals or reagents, although the amount specified 
in.a purchase order might aggregate that much, tax- 
payer was not entitled to a deduction under Section 7- 
9-65 NMSA 1978. Runco Acidizing & Fracturing Co, v. 
Bureau of Revenue, 1974-NMCA-145, 87 N.M. 146, 530 
P.2d 410. 

Corporations separate entities for taxation 
purposes, — Taxpayers, a parent corporation and its 
100%-owned subsidiary cannot escape corporate liability 
for joint use of equipment merely because the. sharehold- 
ers of one of the corporations own all the equipment in 
question. The two corporations must be treated as sepa- 
rate entities for taxation purposes. Co-Con, Inc, v, Bureau 
of Revenue, 1974-NMCA-184, 87 N.M. 118, 529 P.2d 1239, 
cert. denied, 87 N.M. 111, 529 P.2d 1232. sty 

Renting or leasing is a "use" of property. Rust Trac- 
tor Co, v. Bureau of Revenue, 1970-NMCA-107, 82 N.M. 82, 
475 P.2d 779, cert. denied, 82 N.M. 81, 475 P.2d 778. . 

Granting of license, — The 1991 amendments to this 
section marked a significant change in the treatment of 
the granting of a license, Kmart Corp. v, Taxation & Rev- 
enue Dep't., 2006-NMSC-006, 139 N.M. 172, 131 P.3d 22. 

Receipts to owner and trainer of horse subject to 
tax. — The legislature, in enacting the Gross Receipts Tax 
Act, did not intend to exempt receipts from horse races. 
There is neither ambiguity nor doubt that the language 
used in the Gross Receipts Tax Act applies to the receipts 
of a horse owner paid to him for a winning purse and the 
receipts of a horse trainer paid to him as his percentage of 
a winning purse. Till v. Jones, 1972-NMCA-046, 83 N.M. 
743, 497 P.2d 745, cert. denied, 83 N.M. 740, 497 P2d 742, 
See Section 7-9-40 NMSA 1978 which now exempts re- 
ceipts from horse race purses. 

- Disbursement agents of federal funds immune 
from gross receipts tax. — Agents for the disburse- 
ment of federal funds are constitutionally immune from 
application of the gross receipts tax to those funds. United 
States v. New Mexico, 624 F.2d 111 (10th Cir. 1980), aff'd, 
455 US. 720, 102 S. Ct. 1378, 71 L. Ed. 2d 580 (1982), 

Am. Jur. 2d, A.LR. and CuS. references, — 68 Am. 
Jur, 2d Sales foe Use Taxes $$ 63 to 67, 87 to 89, 1738 to 
176. 
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7-9-3.1. Repealed. 


Repeals. — Laws 1992, ch. 48, § 4 repealed 7-9-3.1 
NMSA 1978, as enacted by Laws 1991, ch. 9, § 26, defining 
"livestock", effective July 1, 1992. For provisions of former 
section, see the 1991 NMSA 1978 on NMOneSource.com. 


Compiler's notes. — Laws 2003, ch. 272, § 3 was to be 
codified as this section, but was instead codified as 7-9-3.5 
NMSA 1978. 


7-9-3.2. Additional definition. 


A. As used in the Gross Receipts and Compensating Tax Act, "governmental gross receipts" 

means receipts of the state or an agency, institution, instrumentality or political subdivision from: 

(1) the sale of tangible personal property other than water from facilities open to the gen- 
eral public; 

(2) the performance of or admissions to recreational, athletic or entertainment services or 
events in facilities open to the general public; 

(3) refuse collection or refuse disposal or both; 

(4) sewage services; 

(5) the sale of water by a utility owned or operated by a county, municipality or other po- 
litical subdivision of the state; 

(6) the renting of parking, acting or tie-down spaces or the granting of permission to 
park vehicles, tie down aircraft or dock boats; 

(7) the sale of tangible personal property handled on consignment when sold from facili- 
ties open to the general public; and 

(8) a hospital licensed by the department of health. 

B. "Governmental gross receipts" excludes receipts of the state or an agency, institution, in- 

strumentality or political subdivision from: 
(1) cash discounts taken and allowed; 
(2) governmental gross receipts tax payable on transactions reportable for the period; and 
(3) any type of time-price differential. 

C. As used in this section, "facilities open to the general public" does not include point of sale 
registers or electronic devices at a bookstore owned or operated by a public post-secondary educa- 
tional institution when the registers or devices are utilized in the sale of textbooks or other mate- 
rials required for courses at the institution to a student enrolled at the institution who displays a 


valid student identification card. 


History: 1978 Comp., § 7-9-3.2, enacted by Laws 
1991, ch. 8, § 1; 1992, ch. 100, § 1; 2003, ch. 125, § 1; 
2004, ch. 69, § 1; 2019, ch. 270, § 24. 

The 2019 amendment, effective July 1, 2019, revised 
the definition of "Governmental gross receipts" as used in 
the Gross Receipts and Compensating Tax Act; in Subsec- 
tion A, added new paragraph designation "(7)" and new 
Paragraph A(8); in the undesignated paragraph after Sub- 
section A, deleted "'Governmental gross receipts' includes 
receipts from" and added new subsection designation "B." 
and redesignated former Subsection B as Subsection C; 
and in Subsection B, after the subsection designation, 
added "'Governmental gross receipts”, after "excludes", 
added "receipts of the state or an agency, institution, in- 
strumentality or political subdivision from:", and added 
new paragraphs designations "(1)" through "(3)". 


The 2004 amendments, effective May 19, 2004, 
amended Subsection A to add new Paragraph (6). 

The 2008 amendment, effective July 1, 2003, desig- 
nated the first paragraph of this section to be Subsection 
A; redesignated former Subsections A through E to be 
present Paragraphs A(1) through A(5); and added present 
Subsection B. 

The 1992 amendment, effective July 1, 1992, restruc- 
tured the former introductory paragraph and former 
Subsection A as the present introductory paragraph and 
Subsections A through E; substituted "or" for "and" in the 
introductory paragraph; inserted "other than water" in 
Subsection A; added "refuse disposal or both” at the end 
of Subsection C; deleted former Subsection B, relating to 
receipts from the sale of tangible personal property; and 
added the undesignated last paragraph. 


7 -9-3.3. Definition; engaging in business. 


As used in the Gross Receipts and Compensating Tax Act, "engaging in business" means carry- 
ing on or causing to be carried on any activity with the purpose of direct or indirect benefit. For 
a person who lacks physical presence in this state, including a marketplace provider, "engaging 
in business" means having, in the previous calendar year, total taxable gross receipts from sales, 
leases and licenses of tangible personal property, sales of licenses and sales of services and licenses 


729 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-9-3.3 


TAXATION 


7-9-3.3 


for use of real property sourced to this state pursuant to Section 7-1-14 NMSA 1978; of at least one 


hundred thousand dollars ($100,000). 


History: 1978 Comp., § 7-9-3.3, enacted by Laws 
2003, ch, 272, § 4; 2019, ch. 270, § 25. 

Repeals and reenactments. — Laws 2003, ch. 272, 
§ 4 repealed former 7-9-3.3 NMSA 1978, as enacted by 
Laws 2002, ch. 18, § 1, and enacted a new section, effective 
July 1, 2003. 

Cross references. — For the federal Mobile Telecom- 
munications Sourcing Act, see 4 U.S.C.S. § 116 et seq. 

The 2019 amendment, effective July 1, 2019, revised 
the definition of “engaging in business" as used in the 
Gross Receipts and Compensating Tax Act; in the intro- 
ductory clause, after "indirect benefit.", deleted "except 
that:" and added "For a person who lacks physical pres- 
ence in this state, including a marketplace provider"; 
deleted subsection designation "A."; after the next occur- 
rence of "engaging in business", deleted "does not include: 
having a worldwide web site as a third-party content pro- 
vider on a computer physical located in New Mexico but 
owned by another nonaffiliated person; and"; and deleted 
former Subsection B and added the remainder of the sec- 
tion. 


ANNOTATIONS 
I. BUSINESS. 
IJ. PROPERTY. 
III. SERVICES. 

I. BUSINESS. 


Meaning of "business". — "Business" is that which oc- 
cupies the time, attention and labor of a person for the 
purpose of livelihood, profit or improvement; that which 
is a person's concern or intent. It would be too narrow a 
view to hold that if appellant's intelligence, skill and labor 
is employed in New Mexico, he is not carrying on a busi- 
ness, trade or profession in this state. Sterling Title Co. 
v. Comm! r of Revenue, 1973-NMCA-086, 85 N.M. 279, 511 
P.2d 765. 

"Engaging in business" means carrying on or causing 
to be carried on any activity for the purpose of direct or 
indirect benefit to the taxpayer (American Automobile As- 
sociation), not someone else (its members). AAA v. Bureau 
of Revenue, 1975-NMSC-012, 87-N.M. 330, 583 P.2d 103, 
rev'd on other grounds, eae} NMSC- 058, 88.N. B. 462, 541 
P.2d 967. 

"Engaging i in Faisinasetl — A taxpayer is "engaging in 
business" as defined by Subsection E (now Section 7-9-3.3 
NMSA 1978) when it is doing: what it was organized and 
authorized to do. Baskin-Robbins Ice Cream Co, v. Rev- 
enue Div., 1979-NMCA-098, 93 N.M. 301, 599 P.2d 1098. 

To decide whether one's activity constitutes "en- 
gaging in business" in this state, the real question is 
whether the sale or lease is in line with the business for 
which the seller or lessor was organized:and in which it 
engages. AAMCO ‘Transmissions v. Taxation & Revenue 
Dep't, 1979-NMCA-092, 93 N.M. 389, 600 P.2d 841, cert. 
denied, 93 N.M. 205, 598 P.2d 1165. 

To engage in business, taxpayer must; engage be 
services "for other persons" with the purpose of direct 
or indirect benefit to itself, for which activity it receives 
money for the performance of its services. Twining Coop. 
Domestic Water & Sewer Ass'n v. Bureau of Revenue, 
1976-NMCA-052, 89 N.M, 345, 552 P.2d 476, cert. denied, 
90 N.M. 7,558 P.2d619. 

Bookkeeping and management corporation en- 
gaged in business. — Corporation organized to cen- 
tralize the bookkeeping and management functions for 
other corporations was engaged in business for purposes 
of this act. Westland Corp. v. Commissioner of Revenue, 
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1971-NMCA-083, 83 N.M. 29, 487 P.2d 1099, cert. denied, 
83 N.M, 22, 487 P.2d 1092. 

Independent contractor subject to gross receipts 
taxes. — Since carpenter did "fifty to one hundred and 
fifty" jobs for different people, on those,jobs where the cus- 
tomer (employer) deducted F.1.C.A. taxes, carpenter was 
an employee and his compensation was exempt as wages, 
and where no deductions were made, the commissioner 


determined that he was an independent contractor and 


liable for payment of gross receipt taxes. Stohr v. N.M. Bu- 
reau of Revenue, 1976-NMCA-118, 90 N.M. 438, 559 P.2d 
420, cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977). 

Foreign franchisor deemed "engaging in Aner 
ness". — A foreign corporation which enters into agree- 
ments as a franchisor with licensees in New Mexico for 
use of the franchisor's trade name and trademark is en- 
gaged in business in New Mexico, American Dairy Queen 
Corp. v. Taxation & Revenue Dep't, 1979-NMCA-160, 93 
N.M. 743, 605 P.2d 251. 

Incidence of tax on contractors selling services 
to United States. — The legal incidence of the gross 
receipts tax was on contractors as sellers of services to 
the United States, not on the federal government. United 
States v. New Mexico, 581 F.2d 803:(10th Cir. 1978), 


Il. PROPERTY. 


Meaning of "license". "license" is not, defined 
in the statutes, it is accordingly to be given its ordinary 
meaning unless a. different intent is clearly indicated 
and as "license" is defined in terms of "to accord permis- 
sion or consent," "allow," "authorize," and as "permission 
to act," the essential element in the creation of a license 
is the permission or consent; of the licensor and this per- 
mission need not come from some government author- 


‘ity. N.M. Sheriffs & Police Ass'n v. Bureau of Revenue: 


1973-NMCA-130, 85 N.M. 565, 514 P.2d 616. 
‘Rental of space in department store held libense! 


.— Agreements entered into between the taxpayer and sev- 


eral other companies which provided for the use of space 
in the taxpayer's department stores for the purpose of re- 
tailing certain items were license agreements and receipts 
from these arrangements were taxable under this section. 
S.S, Kresge Co. v. Bureau of Revenue; 1975-NMCA-015, 87 
N.M. 259, 531 P.2d 1232, 

Franchises. — For purposes ‘of the gross receipts tax 
act, a franchise is to be treated as a compound or "bun- 
dled" form of property, which typically includes a license 
to use the franchiser's trademark and a commitment by 
the franchiser to perform various services to assist the 
franchisee in the operation of the franchised business, 
Services that are required by the franchise agreement 
and any services provided by the franchiser to police, pro- 
mote, maintain, or enhance the value of its franchise sys- 
tem, are part of the franchise, and this is so regardless of 
whether those services are performed in New Mexico or 
out-of-state. Sonic Indus., Inc, v. State, 2000-NMCA-087, 
129 N.M. 657, 11 P.8d 1219, rev'd on other grounds, 
2006-NMSC-038, 140 N.M. 212, 141 P.3d 1266. 

Telephone communications not tangible person- 
alty. — The decision of the commission that a telephone 
company which provided a private telephone line to a fed- 
eral agency was not entitled to the deduction in Section 7- 
9-54. NMSA 1978 for thesale of tangible personal property 
was upheld by the appellate court. which found a reason- 
able basis for differentiating between electricity (declared 
to be tangible personalty at Section '7-9-3J NMSA 1978) 
and telephone communications. Leaco Rural Tel..Coop,; 
Inc. v. Bureau of Revenue, 1974-NMCA-076, 86.N.M. 629, 
526 P.2d 426. 
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Amendment to definition of service changed test 
from product's value to seller's activity. — The 1976 
amendment to the definition of service changed the test 
for taxation from one focusing on the end product's value 
to the purchaser to one focusing on the nature of seller's 
activity; on the seller's relative investment of skills and 
materials. EG & G, Ine. v, Din, Revenue Div, Taxation & 
Revenue Dep't, 1979-NMCA-139, 94 N.M. 148, 607 P.2d 
1161, cert. denied, 94 N.M. 628, 614 P.2d 545. 

Service to its members does not constitute "ser- 
vice to others" as stated in the definition of "service" in 
this section. Twining Coop, Domestic Water & Sewer Ass'n 
v. Bureau of Revenue, 1976-NMCA-052, 89 N.M. 345, 552 
P.2d 476, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Meaning of "other persons" doubtful. — The words 
"other persons" have many meanings which make the 
words doubtful as to meaning. When this occurs, "all 


doubts as to the meaning and intent of a tax statute must. 


be construed in favor of the taxpayer." Twining Coop. 
Domestic Water & Sewer Ass'n v. Bureau of Revenue, 
1976-NMCA-052, 89 N.M. 345, 552 P.2d 476, cert. denied, 
90 N.M. 7, 558 P.2d 619. 

Intent of legislature to grant tax immunity to 
nonprofit corporation, — The intent of the legisla- 
ture was to grant immunity from the Gross Receipts and 
Compensating Tax Act to a nonprofit corporation which 
rendered services solely to its members for an assessment 
or a charge. Twining Coop. Domestic Water & Sewer Ass'n 
v, Bureau of Revenue, 1976-NMCA-052, 89 N.M. 345, 552 
P.2d 476, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Building contractor performs "service". — A con- 
tractor in the business of constructing buildings is not a 
seller of construction materials but performs a service as 
defined in Subsection K. Ramah Navajo Sch. Bd., Inc. v. 
Bureau of Revenue, 1980-NMCA-094, 95 N.M, 708, 625 
P.2d 1225, cert. quashed, 96 N,M. 17, 627. P.2d 412 (1981), 
rev'd on other grounds, 458 U.S. 832, 102 S. Ct. 3394, 73 L. 
Ed. 2d 1174 (1982). 

School board contracting to build school. — When 
an Indian school board contracts.with a federal agency to 
construct. a. school on reservation property and, in turn, 
contracts with a general contractor for actual construction 
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of the building, the school board is the owner of the build- 
ing and not an entity, engaged in the construction busi- 
ness within the meaning of Subsection K. Ramah Navajo 
Sch. Bd., Inc. v. Bureau of Revenue, 1980-NMCA-094, 95 
N.M. 708, 625 P.2d 1225, cert. quashed, 96 N.M. 17, 627 


, P,2d 412 (1981), rev'd.on other grounds, 458 U.S, 832, 102 


S. Ct. 3394, 73 L. Ed. 2d 1174 (1982). 

Horse trainer and owner performing for others 
are performing "service". — When both a horse trainer 
and a horse owner are engaged in activities for other per- 
sons for a consideration, receipts in question were receipts 
from performing a service within the meaning of the 
Gross Receipts and Compensating Tax Act. Till v. Jones, 
1972-NMCA-046, 83 N.M. 743, 497 P.2d 745, cert. denied, 
83 N.M. 740, 497 P.2d 742. See Section 7-9-40 NMSA 1978 
which now exempts receipts from horse race purses. 

That part of attorney's inheritance designated 
attorney fees taxable. — Since attorney who was sole 
heir to his father's estate listed part of the inheritance 
received as attorney fees, that portion so designated was 
taxable under the gross receipts tax. Mears v. Bureau of 
Revenue, 1975-NMCA-006, 87 N.M. 240, 531 P.2d 1213, 

Director's fees for services to corporation. — A 
member of the board of directors of a corporation was per- 
forming a service for the corporation and his fees there- 
from are taxable as gross receipts. Mears v. Bureau of Rev- 
enue, 1975-NMCA-006, 87 N.M. 240, 531 P.2d 1213. 

Municipal franchise fee and telephone carriers. 
— The total amount of money received by a local carrier 
for selling its telephone services includes the amount 
identified on its bills as the customer's share of the mu- 
nicipal franchise fee, so a telephone carrier is subject to 
the gross receipts tax. GTE Sw. Inc. v, Taxation & Revenue 
Dep't, 1992-NMCA-024, 113 N.M. 610, 830. P.2d 162; cert. 
denied, 113 N.M. 605, 830 P.2d 157. 

Billboard displays intrastate in character. — Tax- 
payer's service is simply to post messages on billboards 
located in this state. It is being taxed for displaying, not 
for advertising. This service is intrastate in character, and 
thus is subject to the gross receipts tax, Mountain States 
Adver, Inc. v. Bureau of Revenue, 1976-NMCA-058, 89. N.M, 
331, 552 P.2d 233, cert. denied, 90 N.M. 8, 558 P.2d 620, 


7-9-3.4. Definitions; construction, construction materials and 
construction-related services. 


- As used in the Gross Receipts and Compensating Tax Act: 


A. "construction" means: 


(), the building, altering, repairing or demolishing in the ordinary course of business any: 
» (a) road, highway, bridge, parking area or related project; 
“(b) building, stadium or other structure; 


(c) .airport, subway or similar facility; 


(d) park, trail; athletic field, golf course or similar facility; _ 

(e) dam, reservoir, canal, ditch or similar facility; 

(f) sewerage or water treatment facility, power generating plant: pump station, natu- 
ral gas compressing station, gas processing plant, coal gasification plant, refinery, distillery or 


similar facility; 


(g) sewerage, water, gas or other pipeline; 


(h) transmission line; 


(i) radio, television or other tower; 
(j) water, oil or other storage tank; 


(k) shaft, tunnel or other mining appurtenance; 
(1) microwave station or similar facility; 
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(m) retaining wall, wall, fence, gate or similar structure; or 


7-9-3.4 
(n) similar work; 
(2) the leveling or clearing of land; 
(3) the excavating of earth; 
(4) 
(5) .similar work; . , 
B. 


wh 


the drilling of wells of any type, including seismograph shot holes or core drilling; or 


"construction material" means tangible personal property that becomes or is intended to 


become an ingredient or component part of a construction project, but "construction material" does 
not include a replacement fixture when the replacement is not construction or a replacement part 


for a fixture; and 


C. 


"construction-related service" means a service directly contracted for or billed to a hed 


construction project, including design, architecture, drafting, surveying, engineering, environmen- 
tal and structural testing, security, sanitation and services required to comply with governmental 
construction-related rules. "Construction-related service" does not include general business ser- 
vices, such as legal or accounting services, equipment maintenance or real estate sales commis- 


sions. 


History: 1978 Comp., § 7-9-3.4, enacted by Laws 
2003, ch. 272, § 5; 2020, ch..80, § 4. 

The 2020 amendment, effective July 1, 2021, defined 
"construction-related service" as used in the Gross Re- 
ceipts and Compensating Tax Act; in the section heading, 
added "and construction-related services"; and added Sub- 
section C, 


ANNOTATIONS 


Construction work incidental to "severing" ex- 
empt from gross receipts tax. — The exemption pro- 
vided by Section 7-9-35 NMSA 1978 applied, since "sev- 
ering" was taking place as the development work was 
performed and none of taxpayer's work was preliminary 
to or preparatory for "severing"; therefore, receipts from 
development work, which includes construction, were ex- 
empted from the gross receipts tax and taxable under the 
service tax (resources excise tax) when such construction 
work was incidental to.the "severing." Patten v. Bureau 
of Revenue, 1974-NMCA-051, 86 N.M. 355, 524 P.2d 527. 

"Fence" not a "structure". — The word "structure", 
which follows "building" and "stadium," is limited in its 
meaning to things or classes of the same general char- 
acter as buildings and stadia and this does not include 
fences. Cardinal Fence Co. v. Commissioner of Bureau of 
Revenue, 1972-NMCA-136, 84 N.M. 314, 502 P.2d 1004 
(decided under prior law). 

Fence not within definition of "construction". 
— Construction of fences does not come within the defi- 
nition of "construction" in that the fencing material sold 
is not a component part of a construction project. Car- 
dinal Fence Co, v. Commissioner of Bureau of Revenue, 
1972-NMCA-136, 84 N.M. 314, 502 P.2d 1004 (decided un- 
der prior law), 

Erection of fences not construction. — Since the 
construction of fences does not come within the definition 
of "construction", fencing material sold with or without 
setting of the posts did not become a component part of 
a construction project and receipts from such sales were 
deductible. Cardinal Fence Co. v. Commissioner of Bureau 
of Revenue, 1972-NMCA-136, 84 N.M, 314, 502 P.2d 1004 
(decided under prior law). 

Non-Indians performing construction services for 
tribe subject to tax. — Under the gross receipts tax act, 
non-Indian contractors involved in the construction of an 
Indian resort complex are subject to a tax on the gross re- 
ceipts they received for performing construction services. 
The legal incidence of the tax falls upon them and not 


upon the tribe or tribal property. The state is imposing the | 
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tax solely on non-Indians who have performed services 
for the tribe. Mescalero Apache Tribe v. O'Cheskey, 439 F. 
Supp. 1063 (D.N.M. 1977), aff'd, 625 F.2d 967 (10th Cir. 
1980), cert. denied, 450 U.S. 959, 101 S. Ct. 1417, 67 L. Ed. 
2d 383 (1981), reh'g denied, 455 U.S. 929, 102 S. Ct. 1296, 
71 L. Ed. 2d 474 (1982). 

Imposition of tax on tribal organization imper- 

missible. — If the economic burden of the gross receipts 
tax ultimately falls on a tribal organization, even though 
the legal incidence of the tax falls on the non-Indian con- 
tractor with whom the organization contracted to build 
an Indian school, the imposition of the tax impermissibly 
impedes the clearly expressed federal interest in promot- 
ing the quality and quantity of educational opportunities 
for Indians by depleting the funds available for the con- 
struction of Indian schools. Ramah Navajo Sch. Bd., Ine. 
v. Bureau of Revenue, 458 U.S. 882, 102 S. Ct. 3394, '73 L. 
Ed. 2d 1174 (1982). 
The com- 
prehensive federal regulatory scheme and the express 
federal policy of encouraging tribal self-sufficiency in the 
area of education preclude the imposition of the state 
gross receipts tax on the construction of school facilities 
on tribal lands pursuant to a contract between a tribal 
organization and a non-Indian contracting firm. Ramah 
Navajo Sch. Bd., Inc, v. Bureau of Revenue, 458 U.S. 832, 
102 S. Ct. 3394, 73 L. Ed. 2d 1174 (1982). 

Construction project includes wide variety of 
activities. — This section was intended to make sales 
of construction materials to governmental entities tax- 
able when the materials were to be incorporated into con- 
struction projects. Contrary to taxpayer's argument that 
Regulation GR 51:16 (now 3.2.1.11) establishes a definite 
test for determining whether an endeavor is a "construc- 
tion project," this regulation merely states nonexclusive 
guidelines for determining whether materials constitute a 
component part of a construction project. Thus, construc- 
tion projects include the wide variety of activities listed in 
Subsection C. Arco Materials, Inc. v. State Taxation & Rev- 
enue Dep't, 1994-NMCA-062, 118 N.M. 12, 878 P.2d 330, 
rev'd on other grounds sub nom. Blaze Constr, Co. v, Taxa- 
tion & Revenue Dep't, 1994-NMSC-110, 118 N.M. 647, 884 
P.2d 808, cert. denied, 514 U.S. 1016, 115 S, Ct. 13859, 131 
L. Ed. 2d 216 (1995). 

"Construction" deemed question of fact. — Whether 
activities of a party constitute "construction" is a question 
of fact for a jury. United States v. New WAERICO, 642 F.2d 
397 (10th Cir, 1981). 
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7-9-3.5. Definition; gross receipts. 


a. _As used 1 in the Grog Receipts and Compensating Tax Act: 

(1) "gross receipts" means the total amount of money or the value of other considerapion 
received from selling property in New Mexico, from leasing or licensing property employed in New 
Mexico, from granting a right to use a franchise employed in New Mexico, from selling services 
performed outside New Mexico, the product of which is initially used in New Mexico, or from 
performing services in New Mexico. In an exchange in which the money or other consideration 
received does not represent the value of the property or service exchanged, "gross receipts" means 
the reasonable value of the property or service exchanged; 

(2) "gross receipts" includes: 

(a) any receipts from sales of tangible personal property handled on consignment; 

(b) the total commissions or fees derived from the business of buying, selling or pro- 
moting the purchase, sale or lease, as an agent or broker on a commission or fee basis, of any prop- 
erty, service, stock, bond or security; 

(c) amounts paid by members of any cooperative association or similar oréinteation 
for sales or leases of personal property or performance of services by such organization; 

(d) amounts received from transmitting messages or conversations by persons pro- 
viding telephone or telegraph services; 

(e) amounts received by a New Mexico florist from the sale of flowers, plants or other 
products that are customarily sold ‘by florists where the sale is made pursuant to orders placed 
with the New Mexico florist that are filled and delivered outside New Mexico by an out-of-state 
florist; 

(f) the receipts of a home service provider from providing mobile telecommunications 
services to customers whose place of primary use is in New Mexico if: 1) the mobile telecommuni- 
cations services originate and terminate in the same state, regardless of where the services origi- 
nate, terminate or pass through; and 2) the charges for mobile telecommunications services are 
billed by or for a customer's home service provider and are deemed provided by the home service 
provider. For the purposes of this section, "home service provider", "mobile telecommunications 
services", "customer" and "place of primary use" have the meanings given in the federal Mobile 
Telecommunications Sourcing Act; and 

(g) receipts ‘collected by a marketplace provider engaging. in business in the state 
from sales, leases and licenses of tangible personal property, sales of licenses and sales of services 
or licenses for use of real property that are sourced to this state and are facilitated by the market- 
place provider on behalf of marketplace sellers, regardless of whether the marketplace sellers are 
engaging in business in the state; and 

_ (3). "gross receipts" excludes; 

(a) cash discounts allowed and taken; 

(b) New Mexico gross receipts tax, governmental gross receipts tax and leased vehicle 
gross receipts tax payable on transactions for the reporting period; 

(c) taxes imposed pursuant to the provisions of any local option gross receipts tax 
that is payable on transactions for the reporting period; 

(d) any gross receipts. or sales taxes imposed by an Indian nation, tribe or pueblo; pro- 
vided that the tax is approved, if approval is required by federal law or regulation, by the secretary 
of the interior of the United States; and provided further that the gross receipts or sales tax im- 
posed by the Indian nation, tribe or pueblo provides a reciprocal exclusion for gross receipts, sales 
or gross receipts-based excise taxes imposed by the state or its political subdivisions; 

(e) any type of time-price differential; 

(f) amounts received:solely on behalf of another in a disclosed agency capacity; and 

(g) amounts received by a New Mexico florist from the sale of flowers, plants or other 
products that are customarily sold by florists where the sale is made pursuant to orders placed 
with an out-of-state florist for filling and delivery in New Mexico by a New Mexico florist. 

B. When the sale of property or service is made under any type of charge, conditional or time- 
sales contract or the leasing of property is made under a leasing contract, the seller or lessor may 
elect to treat all receipts, excluding any type of time-price differential, under such contracts as 
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gross receipts as and when the payments are actually received. If the seller or lessor:transfers the 
seller's or lessor's interest in any such contract to a third person, the seller or lessor shall pay the 
gross receipts tax upon the ae sale or leasing contract amount, excluding any type of time-price 


differential. 


History: 1978 Comp., § 7-9-3.5, enacted by Laws 
2003, ch. 272, § 3; 2006, ch. 39, § 2; 2007, ch, 339, § 2 
2019, ch, 270, § 26. 

Cross references, — For the federal Mobile Telecom- 
munications Sourcing Act, see 4 U.S.C.S. § 116 et seq. 

Compiler's notes. — Laws 2003, ch. 272, § 3 originally 
enacted this section as 7-9-3.1 NMSA 1978, The section 
was renumbered by the compiler as 7-9-3.5 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, revised 
the definition of "gross receipts" as used in the Gross Re- 
ceipts and Compensating Tax Act; in Subsection A, added 
new Subparagraph A(2)(g). 

The 2007 amendment, effective June 15, 2007, defined 
"gross receipts" to mean receipts from granting a right to 
use a franchise employed in New Mexico. 

The 2006 amendment, effective July 1, 2006, provided 
in Paragraph (1) of Subsection A that gross receipts in- 
cludes consideration received from licensing property em- 
ployed i in New Mexico. L 


ANNOTATIONS 


I. INGENERAL. 
OUT-OF-STATE. 

LEASES, | 

" 'TIME-PRICE DIFFERENTIAL. 
AGENTS. © 


1. IN GENERAL. 


"Gross receipts" means the total amount of money or the 
value of other considerations received from selling property 
or from performing services. N.M. Enters., Inc. v. Bureau of 
Revenue, 1974-NMCA-125, 86 N.M. 799, 528 P.2d 212. 

Selling property in New Mexico. — The gross re- 
ceipts tax only applies when the selling of property takes 
place within the borders of New Mexico,.Kmart Corp. v. 
Taxation & Revenue Dep't., 2006-NMSC-006, 139 N.M. 
172, 131 P.3d 22, 

Royalties received from trademark licenses 
granted as part of a franchise are subject to gross 
receipts tax. — Where petitioner entered into a num- 
ber of franchise agreements with New Mexico businesses 
which contained a provision to grant to franchisees a 
limited license to use specific trademarks, and where the 
New Mexico taxation and revenue department (depart- 
ment) determined that the royalty fees for the limited 
trademark licenses were subject to gross receipts tax, the 
district court did not err in granting the department's 


Collection agencies gross receipts. — A collection 
agency does not include the creditor's portion of: the pro- 
ceeds, nor the taxes it collects on behalf of the creditor, in 
calculating its commission proceeds, i.e., its gross receipts. 


'\ Rather, a collection agency pays gross receipts tax only on 


the commission portion of the debt. The total tax imposed on 
the debt and charged to the debtor is simply the sum of the 
creditor's tax and the agency's tax. Martinez v, Albuquerque 
Collection Servs., Inc., 867 F. Supp. 1495 (D.N.M, 1994), 
Temporary staffing agencies' gross receipts. — 
Temporary employee company was not excluded from 
paying tax on its gross receipts from clients to which 
it provided temporary staffing services; the receipts 
were taxable as reimbursements of payroll-related ex- 
penditure. MPC Ltd. v. N.M. Taxation & Revenue Deptt, 
2003-NMCA-021, 133 N.M. 217, 62 P.3d 308. 


II, OUT-OF-STATE, 


Only activities within state taxable. — The valid- 
ity of the application of the gross receipts tax to general 
and administrative expense reimbursements depended 
on whether the tax was laid upon gross receipts derived 
from the contractors' activities within the borders of the 
state. United States v,. New Mexico, 581 F.2d 803 (10th Cir. 
1978), aff'd, 455 U.S. 720, 102 8, Ct. 1373, 71 L. Ed, 2d 580 
(1982). 

Work fi ee outside the state. — If when they 
received reimbursements for general and administrative 
expenses contractors were being reimbursed for work 
(whether called "services" or’by any other name) per- 
formed outside the state, New Mexico taxing authorities 
lack authority to tax those transactions. United States v. 
New Mexico, 581 F.2d 8038 (10th Cir. 1978), aff'd, 455 US. 
720, 102 8, Ct. 1373, '71 L. Ed:-2d 580 (1982). 

Income accrues on an out-of-state transaction. — 
Income which arises from a contract performed within the 
state but accrues upon a separable out-of-state transac- 


‘tion should be excluded from taxation as not being income 


arising from contracting within the state. United States v. 
New Mexico, 581 F.2d 803 (10th Cir. 1978), aff'd, 455. US. 
720, 102 S, Ct. 1373, 71 L. Ed. 2d 580 (1982). 

Mere accounting device will not avoid tax. — 
Since all receipts resulted solely from the contractor's ac- 
tivities in the state and the general and administrative 
expense category appeared merely to be a cost account- 


ing device, the entire amount of the receipts may be taxed 


motion for summary judgment, because the definition: of . 


"gross receipts" includes the total amount of money or 
the value of other consideration received from granting a 
right to use a franchise employed in New Mexico, and the 
trademark licensing provision at issue was central to the 
overall franchise and should be treated as part of the fran- 
chise for purposes of gross receipts, regardless of whether 
it was separately stated and itemized in the franchise 
agreement. A&W Rests. v. N.M. Taxation & Revenue Dep't, 
2018-NMCA-069, cert. denied. 

Salaries and overhead of federal contractors not 
tax immune. — As long as federal contractors are sepa- 
rate entities solely responsible for their own employees 
and internal management, salaries and overhead of those 
contractors are not obligations of the government, for pur- 
poses of tax immunity. United States v. New Mexico, 624 
F.2d-111 (10th Cir. 1980), aff'd, 455 U.S. 720, 102 S, Ct. 
1373, 71 L, Ed, 2d 580 (1982). 
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by the state. United, States v. New Mexico, 581 F.2d 803 
(10th Cir. 1978), aff'd, 455 U.S. 720, 102 S. Ct. 1378, 71 L. 
Ed. 2d 580 (1982). 

Apportionment between in-state and out-of-state 
activity does not arise if the tax is levied only upon 
receipts resulting from the taxpayer's activities in New 
Mexico. Mountain States Adver, Inc. v. Bureau of Revenue, 
1976-NMCA-058, 89 N.M. 331, 552 P.2d 233, cert. denied, 
90 N.M. 8,558 P.2d 620, 

Tax on foreign corporation's local business does 
not offend commerce clause. — Gross receipts tax im- 
posed on foreign corporation was conditioned on the local 
business of renting equipment located in the state. There- 
fore, the tax does not constitute an undue burden on inter- 
state commerce but, on the contrary, was a tax on the tax- 
payers' local and intrastate business of leasing machinery. 
Besser Co. v. Bureau of Revenue, 1964-NMSC-169, 74 N.M. 
377, 394 P.2d 141 (decided under prior gross receipts law). 

Taxing out-of-state sales impermissible. — Tax 
levied on gross receipts from out-of-state sales of tangible 
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personal property, in the nature of reproducible educational 
material, is an impermissible burden on commerce. Evco v. 
Jones, 409 U.S, 91, 93'S. Ct. 349, 34 L. Ed. 2d 325 (1972). 

Entire revenue from nonresident's display of signs 
in state taxable. — Colorado corporation which displayed 
billboards made in Colorado by Colorado employees and 
whose only contact with New Mexico was the displaying 
of signs and using 10% of its cost in maintenance was held 
subject to this section for its entire revenue and not just 
its 10% cost of maintenance. Mountain States Adver., Inc: v. 
Bureau of Revenue, 1976-NMCA-058, 89 N.M. 331, 552 P.2d 
233, cert. denied, 90 N.M. 8, 558 P.2d 620, 

Only value of property entering state taxed. 
Where tuition paid by New Mexico residents toa cor- 
respondence school based. in Illinois covered materials 
valued at an average cost of $50 per student, and the re- 
mainder of the tuition covered the costs of grading, coun- 
seling and other services connected with the educational 
programs, virtually all of which services were performed 
in Illinois, it was held that only the value of the property 
entering New Mexico could be taxed as gross receipts 
of the school. Advance Schs., Inc. v. Bureau of Revenue, 
1976-NMSC-007, 89 N.M. 79, 547 P.2d 562. 

Affirmative evidence needed to support use 
within state. — When the corporation contracted with 
an out-of-state buyer provided for the corporation to de- 
stroy munitions, it was entitled to the gross receipts de- 
duction, and the hearing officer could not properly de- 
termine that use or delivery took place within the state 
without some affirmative evidence in the record to: sup- 
port that conclusion. TPL, Inc. v. N.M. Taxation & Revenue 
Dep't, 2003-NMSC-007, 133 N.M. 447, 64 P.3d 474, 

Tax applicable to foreign franchisor. — Although 
franchisor has no payroll, real property, personnel or of- 
fices located in this state, it does furnish signs which must 
be leased or purchased by its dealers, and its sales of tan- 
gible property and its granting of exclusive franchises 
constitute engaging in intrastate business in this state 
and the franchise fees received therefrom are subject to 
the gross receipts tax. AAMCO Transmissions v. Taxation 
& Revenue Dep't, 1979-NMCA-092, 93 N.M. 389, 600 P.2d 
841, cert. denied, 93 N.M. 205, 598 P.2d 1165. (Superceded 
by statute, Sonic Indus., Inc, v. State, 2000-NMCA-087, 
129 N.M. 657, 11 P.3d 1219.) 

Application of tax to franchise fees, — The imposi- 
tion of gross receipts tax on franchise fees received from 
this state's dealers does not violate the due process clause 
or commerce clause and is proper where the franchisor is 
in the business of selling franchises, developing and mar- 
keting parts, receiving its primary source of income from 
the sale of franchises, collecting a percentage of franchi- 
see's gross receipts as a lease payment for use of the trade- 
mark and trade name and where its leased trademarks 
and trade names and their businesses are protected by 
the laws of this state; thus, franchisor is engaged in busi- 
ness in this state. AAMCO Transmissions v. Taxation & 
Revenue Dep't, 1979-NMCA-092, 93 N.M. 389, 600 P.2d 
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841, cert. denied, 93 N.M, 205, 598 P.2d 1165. (Superceded . 


by statute, Sonic Indus., Inc. v. State, 2000-NMCA-087, 
129 N.M. 657, 11 P.3d 1219.) 

The 1991 amendment of Subsection J reclassifying li- 
censing as selling did not alter whatever economic nexus 
existing between a foreign corporation and commercial 
activity carried on within New Mexico by its franchisees; 
therefore, fees paid to the corporation by New Mexico 
franchisees for the right to operate its restaurants lo- 
cated in New Mexico constituted receipts from selling 
property in New Mexico and were gross receipts within 
the meaning of Subsection F. Sonic Indus., Inc. v. State, 
2000-NMCA-087, 129 N.M. 657, 11 P3d 1219, rev'd, 
2006-NMSC-038, 140 N.M., 212, 141 P.3d 1266. 

Tax applicable to foreign corporation. — Although 
the taxpayer, a Delaware corporation, has no employees or 
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offices located in this state, the taxpayer's most valuable 
assets, its trade name, trademark and related intangibles, 
are used in this state, taxpayer's secret formulas and tech- 
niques are utilized in this state and its method of business 
exploits the New Mexico market for taxpayer's benefit, 
taxpayer is engaged in business in New Mexico for pur- 
poses of gross receipts tax. Baskin-Robbins Ice Cream Co. 
v. Revenue Div., 1979-NMCA-098, 93 N.M. 301, 599 P.2d 
1098 (decided under prior law). 


IIT. LEASES, 


Receipt of money from leasing of property is the 
incident which gave rise to the imposition of the gross 
receipts and sales tax. Rust Tractor Co, v. Bureau of Rev- 
enue, 1970-NMCA-107, 82 N.M, 82, 475 P.2d 779, cert. de- 
nied, 82 N.M. 81, 475 P.2d 778. 

Property lease royalties are "gross receipts." 
— When a taxpayer is leasing property in this state for 
which it receives royalties, the royalties are "gross re- 
ceipts." Baskin-Robbins Ice Cream Co. v. Revenue Div., 
1979-NMCA-098, 93 N.M. 301, 599 P.2d 1098 (decided un- 
der prior law). 

Gross receipts tax levied upon lessor of equip- 
ment, not user. Co-Con, Inc. v. Bureau of Revenue, 
1974-NMCA-134, 87 N.M. 118, 529 P.2d 1239, cert. denied, 
87 N.M. 111, 529 P.2d 1232. 

Treating transactions as rentals for federal tax 
implies leasing arrangements. — When a parent cor- 
poration and its 100%-owned subsidiary utilized certain 
items of equipment without regard to which held the legal 
title thereto, made accounting entries showing the ma- 
chinery as either "receivable" or "liability," as appropriate, 
and treated the transactions as gross rentals for federal 
corporate income tax purposes, the intent of the taxpayers 
was to treat the arrangements as rentals or leases which 
were subject to gross receipts taxes. Co-Con, Inc. v, Bureau 
of Revenue, 1974-NMCA-134, 87 N.M. 118, 529 P.2d 1239, 
cert. denied, 87 N.M. 111, 529 P.2d 1232. 

Effect of Bingo and Raffle Act [repealed] on lease. 
— An arrangement between the owner of several proper- 
ties used as bingo halls and the non-profit.organizations 
who operated the bingo games was a lease and not a li- 
cense where the organizations were required to pay rent, 
they were granted exclusive possession of certain facili- 
ties on the premises and the use of the facilities at certain 
times,.and the owner could not revoke the agreement at 
will; although the arrangement was not a typical lease, re- 
strictions in the Bingo and Raffle Act [repealed] accounted 
for the type of arrangement created and to deny that 
this was a lease would have made it impossible for bingo 
operators to enter arrangements that would qualify as 
leases. Quantum Corp. v. State Taxation & Revenue Dep't, 
1998-NMCA-050, 125 N.M. 49, 956 P.2d 848 (decided un- 
der Bingo and Raffle Act, since repealed). 

Laundry transactions are leasings. Since the 
taxpayer's coin-operated laundry business is used for a 
consideration by persons other than the owner, the trans- 
actions are "leasings" as defined in Subsection J and the 
taxpayer is entitled to a deduction from compensating tax 
liability for the value of the washers and dryers. Strebeck 
Props., Inc. v. N.M. Bureau of Revenue, 1979-NMCA-035, 
93 N.M. 262, 599 P.2d 1059. 

Franchisor's arrangements with its licensees fall 
within definition of "leasing." American Dairy Queen 
Corp. v. Taxation & Revenue Dep't, 1979-NMCA-160, 93 
N.M. 748, 605 P.2d 251 (decided under prior law). 

Granting of license. — The 1991 amendments to this 
section clearly mandate a departure from treating the 
granting of a license as a lease to treating the granting of a 
license as a sale of a license. Kmart Corp, v. Taxation & Rev- 
enue Dep't., 2006-NMSC-006, 189 N.M. 172, 131 P.8d 22. 

Shelf-display contract receipts, — Taxpayer's ap- 
peal of the hearing officer's decision and order upholding 
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the department's assessments of a gross receipts tax and 
penalty was improper where she failed to overcome the 
statutory presumption that all receipts were taxable; the 
buy-down contract payments were reimbursements.to the 
taxpayer for her sales loss incurred as a result of engaging 
in the discount promotions and the shelf-display contract 
receipts were taxable because those contracts bore a much 
greater resemblance to a license than to the creation and 
conveyance of an interest in real property that would have 
constituted a lease. Grogan v. N.M. Taxation & Revenue 
Dep't, 2008-NMCA-033, 183 N.M. 354, 62 P.3d 1236, cert. 
denied, 133 N.M. 413, 63 P.3d 516. 


IV. TIME-PRICE DIFFERENTIAL: 


To be taxable must be bargained for before work 
finished. — In order to be taxable as a "time-price dif- 
ferential sale," the money in question must have been 
bargained for before the contract work was rendered and 
the final invoice delivered, and when taxpayer accepted a 
promissory note secured by a mortgage after it had com- 
pleted. its work, the additional money paid on the note was 
in the nature of interest and could not be characterized as 
"time-price" for the purposes of this section and: therefore 
the tax as imposed by the bureau was inapplicable. Co- 
Con, Inc, v, Bureau of Revenue, 1974-NMCA-134, 87 N.M. 
118, 529 P.2d 1239, cert. denied, 87 N.M. 111, 529 P.2d 
1282 (decided under prior law). 

Time-price differential sale not. taxed if no part 
of which was gross receipt. — Taxpayer was not liable 
for state and municipal gross receipts taxes on time-price 
differential of installment sales contract sold to, financial 
institution since no part of time-price differential was a 
"gross receipt" under the statute chargeable to taxpayer. 
Davis v. Comm'r of Revenue, 1971-NMCA-129,.83 N.M. 
152, 489 P.2d 660, cert. denied, 83 N.M. 151, 489 P.2d 659 
(decided prior to the 1972 amendment which changed 
Subsection F's treatment of time-price differential ar- 


rangements), 
fe: 


Fees taxable even if not approved by court. — 
Taxpayer was liable for the gross receipts tax assessed 
against fees actually received and used by the taxpayer, 
although the fees had not been approved by the bank- 
ruptcy court. Lopez v, N.M. Dep't of Taxation & Revenue, 
1997-NMCA-115, 124.N.M. 270, 949 P.2d 284, cert. denied, 
124 N.M. 311, 950.P.2d 284. 


V. AGENTS. 


"Dealer concessions" retained from mutual fund 
transactions fall’ within the terms "commissions or fees" 
as used in this section. Rauscher, Pierce, Refsnes, Inc. v. 
Taxation & Revenue Dep't, he a NMSC- 013, 132 N.M, 
226, 46 P.3d 687. 

No agency when pill headl for others merely in- 
cidental to work. — Carpenter was not liable for as- 
sessment of gross receipts tax on purchases of materials 
since he did not receive any commissions or fees, but acted 
merely as an agent for his customers, and the purchases 
were merely incidental to his work as a carpenter. Stohr v. 
N.M. Bureau of Revenue, 1976-NMCA-118, 90 N.M. 48, 559 
P.2d 420, cert. denied, 90 N.M. 254, 561 P.2d 1347 (1977). 

No agency when purchaser consultant to client- 
buyers. — When taxpayer, engaged in the business of 
management consultation, supervision and administra- 
tion for motels, bought large quantities of tangible per- 
sonal property at wholesale and sold them to its clients 
without additional cost or profit, the taxpayer was not a 
factor, agent or broker for its motel clients and was'tax- 
able for the total amount of money received from its sale 
to the motel clients of the tangible personal property un- 
der the Gross Receipts and Compensating Tax Act. N.M: 
Enters., Inc. v. Bureau of Revenue, abil ie. 86 
N.M. 799, 528 P.2d 212. 

Term "broker" as used in this section includes a person 
selling securities on behalf of others. Rauscher, Pierce, Ref- 
snes, Inc. v. Taxation & Revenue Dep't, ae NMSC-018; 
132'N. M 226, 46 P.3d 687. . 


7-9-4, Imposition and rate of tax; denomination as "sross receipts tax". 


A. For the privilege of engaging in business, an excise tax equal to the following percentages of 
gross receipts is imposed on any person engaging in business in New Mexico: 


(1) prior to July 1, 2023, five percent; and 


(2) beginning July 1, 2023, four and seven- -eighths percent, except as provided i in Shunaeee 


tion C of this section. 


B. The tax imposed by'this section shall-be referred to as the "gross receipts tax", 
C.._ If, for any single fiscal year occurring after fiscal year 2025 and prior to fiscal year 2030, 


gross receipts tax revenues are less than ninety-five percent of the gross receipts tax revenues for 
the previous fiscal year, as determined by the secretary of finance and administration, the rate of 
the gross receipts tax shall be five and one-eighth percent beginning on the July ph following the 
determination made by the secretary. of finance and administration. : 

D. On or before February 1 of each year, until the rate of the gross receipts tax is aasuatea to 
five and one-eighth percent pursuant to Subsection C of this section, the secretary of finance and 
administration shall make a determination for the purposes of Subsection C of this section. If the 
rate of tax is adjusted pursuant to that subsection, the secretary shall certify to the secretary of 
taxation and revenue that the rate of the gross receipts tax shall be five and one-eighth percent, 
effective on the following duly. 1. 

E. As used in this section, "gross receipts tax revenues" means the net receipts di eetpereaiiti to 
the gross receipts tax and distributed to the general fund... 


History: 1953 Comp., § 72-16A-4, enacted by Laws 
1966, ch. 47, § 4; 1969, ch. 144, § 2; 1978, ch. 151, § 2; 
1981, ch. 37, § 9; 1983, ch. 213, § 15; 1986, ch. 20, § 63; 


1990 (1st S.S.), ch. 1, § 2; 2010 (2nd S.S.), oe 7,3 95 
2022, ch. 47, § 12. 
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Cross references. — For exemptions from the gross 
receipts tax, see 7-9-12 NMSA 1978. U 

For deductions from the gross receipts tax, see 79-45 
NMSA.1978. 

. The 2022 amendment, effective July, 1, 2022, reduced 
the rates of the gross receipts tax, provided ‘for an increase 
in the gross, receipts tax if gross receipts tax revenues 
decrease, and defined "gross receipts tax revenues"; in 
Subsection A, after "tax equal to", deleted "five and one- 
eighth, percent" and added "the following percentages", 
and added Paragraphs A(1) and A(2); and added Subsee- 
tions C through E. ’ 

Temporary provisions. — Laws 2020 (1st S.S.). ch..4, 
§ 4, effective June 29, 2020, provided: a 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA 
1978, no interest shall accrue and no penalty shall be as- 
sessed to a taxpayer for: 

(1) tax liabilities pursuant to the Income Tax Act: or 
the Corporate Income: and Franchise Tax Act for failure 
to pay the tax that became due April 15, 2020 through 
July 15, 2020; provided that the failure to pay the tax was 
made without intent to evade or defeat the tax; and pro- 
vided further that payment for the unpaid payments is 
made in full on or before April 15, 2021; 

(2) tax liabilities pursuant to the Withholding Tax Act 
for failure to pay the tax that became due March 25, 2020 
through July 25, 2020; provided that the failure to pay the 
tax was made without intent to evade or defeat the tax; 
and provided further that payment for the unpaid taxes is 
made in full on or before April 25, 2021; 

(3)\ gross receipts tax, local option gross Tecate: tax or 
compensating tax liabilities for failure to pay any of those 
taxes that became due March 25, 2020 through July 25, 
2020; provided that the failure to pay the'tax, was made 
without intent to evade or defeat the tax; and provided 
further that payment for the unpaid taxes is made in full 
on or before April 25, 2021; and 

(4) tax liabilities ‘assessed between September 3, 2019 
and January 3, 2020 as the result of a managed audit per- 
formed in accordance with a managed audit agreement 
pursuant to Section 7-1-11.1 NMSA 1978; provided that 
payment for those liabilities is made pursuant to terms of 
the managed audit agreement on or before December 31, 
2020. . 

B. Notwithstanding. Sections 7- 38- 49 and 7-38-50 
NMSA 1978, no interest shall accrue and’no penalty shall 
be assessed to a property owner for unpaid property taxes 
that became due April 10, 2020 pursuant to Section 7-38- 
38 NMSA 1978; provided that: 

(1). the unpaid property taxes did not become delin- 
quent because of an intent to defraud by the property 
owner; 

(2) payment for the unpaid property taxes is made in 
full on-or before May 10, 2021; and 

(8) the subject property does not have ronerth taxes 
that became delinquent pursuant to Section 7-38-46 
NMSA 1978 prior to May 10, 2020: 

The 2010 (2nd S.S.) amendment, effective J uly 1, 
2010, in Subsection A, after "excise tax equal to five", 
added "and one-eighth", 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "five percent" for "four and three-fourths percent" 
in Subsection A. 


3 ANNOTATIONS 
I, \GENERAL CONSIDERATION. 
Il, APPLICABILITY. 


III. OUT-OF-STATE. 
_1. GENERAL CONSIDERATION, 


Reasonable tax classifications not unconstitu- 
tional. — It is for the legislature to adopt classifications 
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for the imposition of excise taxes as it may deem proper 
and any reasonable classification cannot be held to deny 
equal protection or due process. Edmunds v, Bureau of 
Revenue, 1958-NMSC-112, 64 N:M. 454, 330 P.2d 181. 

Legislature's method of imposing gross receipts 
and compensating tax reasonable. — The legisla- 
ture’s selection of the vendor for imposition of the school 
tax (gross receipts tax since repealed) and of the pur- 
chaser for imposition of the former compensating tax 
was reasonable in view of the impossibility of subjecting 
a nonresident: vendor - one who was out of the; territo- 
rial jurisdiction of the legislature ~ to the school tax. Ed- 
munds v. Bureau-of Revenue, 1958-NMSC-112, 64 NM. 
454, 330 P.2d 131. 

Legislative failure to protect resident-vendor: not 
unconstitutional. — The failure of the legislature to 
protect resident-vendor against the unfair competition of 
importations into New Mexico, without the payment ofa 
sales tax, of chemical reagents did not offend the constitu- 
tions of either the United States or of New Mexico so as to 
invalidate.the school tax against him. Edmunds v. Bureau 
of Revenue, 1958-NMSC-112, 64 N.M. 454, 380 P.2d 131 
(decided under former law), 

Standard of review on appeal. — Denarimens's 
gross receipts tax assessment can only be reversed: by the 
court of appeals if arbitrary or capricious, or there is.an 
abuse of discretion, such that the assessment is not sup- 
ported by substantial evidence or it is otherwise not in ac- 
cordance with law. /TT Educ. Serv. v. Taxation & Revenue 
Dep't, 1998-NMCA-078, 125 N.M, 244, 959 P.2d 969. ., 


Il. APPLICABILITY. 


Only a person engaging in business may be liable 
for gross receipts tax. — Under the plain language 
of this section, the taxation and revenue department 
may only impose gross receipts tax upon persons who 
were engaging in business when the tax liability was in- 
curred: New Mexico Depo v. N.M.'Tax’n & Revenue Dep't, 
2021-NMCA-011. : 

Department lacked authority to impose tax li- 
ability against taxpayer who was not engaged in 
business at the time the tax liability was incurred. 
— Where in 2009, taxpayer established a business that 
provided court reporting services, registered with the 
taxation and revenue department (department), was as- 
signed a Combined Reporting System (CRS) number for 
tax reporting purposes, and operated the business as a 
sole proprietorship from 2009 to 2012, at which time tax- 
payer converted the business to a limited liability com- 
pany (LLC), and where taxpayer failed to update the busi- 
ness’s registration with the department and continued to 
operate under the original CRS number assigned to the 
sole proprietorship, ‘and where the department’s comput- 
erized auditing system detected a mismatch between the 
information taxpayer reported to the IRS and the infor- 
mationtaxpayer reported to the department, resulting 
in the department updating the computerized records to 
reflect that taxpayer’s business was operating as an LLC, 
but failing to issue taxpayer a new CRS number, and 
where, in 2017, the department issued a notice of assess- 
ment of taxes and demand for payment for gross receipts 
tax from taxpayer as the sole proprietor of the business 
for the 2012 tax year, and where the hearing officer denied 
taxpayer’s protest finding that the sole proprietorship was 
obligated for the assessment because at the time the tax 
liability was incurred, the CRS number on file with the de- 
partment was assigned to taxpayer, as the sole proprietor 
of the business, rather than as an LLC, the hearing officer 
erred in denying taxpayer's protest because to' the extent 
the hearing officer’s decision imposed liability against 
taxpayer for failing to register with the department, it is 
not in accordance with this section; which permits only 
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the person engaging in business to be taxed, and the over- 
whelming evidence demonstrated that the business was 
operating as an LLC during the taxable period. Moreover, 
neither.the registration statute, NMSA 1978°§ 7-1-12, nor 
the department’s regulations permit the department to 
impose liability against a taxpayer based solely on its fail- 
ure to update its registrations. New: Mexico Depo v. N.M. 
Tax’n & Revenue Dep’t, 2021-NMCA-011, 

Legal incidence of gross receipts tax on seller. 
The statutory language of 7-9-3F NMSA 1978 and this 
section places the legal incidence of the gross receipts tax 
on the seller. United States v. New Mexico, 581 F.2d 8038 
(10th Cir, 1978), aff'd, 455 U.S. 720, 102.8, Ct. 1373, 71.L. 
Ed. 2d 580 (1982). 

Incidence of tax on contractors selling services 
to United States. — The legal incidence of the gross 
receipts tax was on contractors as sellers of services to 
the United States, not on the federal government. United 
States v. New Mexico, 581 F.2d 803 (10th Cir, 1978), aff'd, 
455 U.S. 720, 102 S. Ct. 1873, 71 L. Ed. 2d 580 (1982). 

Tax valid since contractors not agents of United 
States. — Since contracts did not authorize contractors to 
act as agents of the United States in purchasing supplies 
and materials, application of the gross receipts tax to the 
contractual transactions for materials and supplies was 
not unconstitutional. United States v. New Mexico, 581 
F.2d 808 (10th Cir.:1978), aff'd, 455 U.S. 720, 102 S. Ct. 
1378, 71 Li Ed. 2d 580 (1982). 

Tax valid even though increases government's 
contract costs. — That the gross receipts tax may in- 
crease cost on a contract to the government does not in- 
validate the tax on the grounds that a state may not di- 
rectly tax the federal government since its legal incidence 
falls elsewhere. United States v. New Mexico, 581 F.2d 803 
(10th Cir. 1978), aff'd, 455 U.S. 720, 102 S, Ct. 1373, 71 L. 
Ed. 2d 580 (1982). 

Agency exemption. Money received by the tax- 
payer, a property management company, from the property 
owner as reimbursement for on-site employee expenses 
was not taxable as gross receipts, because the taxpayer 
was an agent for the property owner for the purpose of 
employing and paying the on-site employees employed 
at the owners property. Carlsberg Mgt. Co, v. State Taxa- 
tion & Revenue Dep't, 1998-NMCA-121, 116 N.M. 247, 861 
P.2d 288, but see 7-9-3.5 NMSA 1978, which now excludes 
from tax receipts received solely on behalf of another in a 
disclosed agency capacity. 

If bank can pass tax on, it is not real taxpayer. — 
Since services of maintaining and processing other banks' 
accounts were not reasonably necessary or incidental to 
business or functions of national banking association, 
New Mexico was not prevented by federal law from levy- 
ing gross receipts tax on association's receipts collected 
for said services and association could pass tax on to 
banks for which it performed services and was therefore 
not the real taxpayer. First Nat'l Bank v, Commissioner of 
Revenue, 1969-NMCA-090, 80 N.M, 699, 460 P.2d.64, cert. 
- denied, 80 N:M. 707, 460 P.2d 72, appeal dismissed, 397 
US. 661, 90 8. Ct, 1407, 25 L. Ed. 2d 648 (1970). 

Gross receipts tax may be constitutionally im- 
posed on contractor doing work on Indian reserva- 
tion in the state if there is no imposition on the sovereignty 
of the United States or infringement of the Indian tribe's 
right to self-government. Tiffany Constr, Co, v, Bureau of 
Revenue, 1981-NMSC-057, 96. N.M. 296, 629 P.2d 1225. 

Gross receipts tax upon non-Indians working 
on reservations valid. — When the gross receipts tax 
levied upon non-Indians working on state reservations is 
nondiscriminatory and does not preclude a possible simi- 
lar tax by a tribe on activities conducted on its reserva- 
tion, the Indian right to self-government is not impaired 
and the tax is valid. Mescalero Apache Tribe v. O'Cheskey, 
625 F.2d 967 (10th Cir. 1980), cert. denied, 450 U.S. 959, 
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101 S. Ct. 1417, 67 L. Ed. 2d 383 (1981), reh'g denied, 455 
US. 929, 102 S. Ct. 1296, 71 L. Ed. 2d 474; 459 U.S, 1025, 
103 S. Ct. 393, 74 L. Ed. 2d 522 (1982). 

If tax ultimately falls on tribal organization. — Ifthe 
economic burden of the gross receipts tax ultimately falls on 
a tribal organization, even though the legal incidence of the 
tax falls on the non-Indian contractor with whom the orga- 
nization:contracted to build an Indian school, the imposition 
of the tax impermissibly impedes the clearly expressed fed- 
eral interest in promoting the quality and quantity of edu- 
cational opportunities for Indians by depleting the funds 
available for the construction of Indian schools, Ramah Na- 
vajo Sch. Bd., Inc. v. Bureau of Revenue, 458 U.S. 832, 102 S, 
Ct. 3394, 73 L. Ed. 2d 1174 (1982). 

Federal regulatory scheme and policy. — The com- 
prehensive federal regulatory scheme and the express 
federal policy of encouraging tribal self-sufficiency in the 
area of education preclude the imposition of the state 
gross receipts tax on the construction of school facilities 
on tribal lands pursuant to a contract between a tribal 
organization and a non-Indian contracting firm. Ramah 
Navajo Sch. Bd., Inc. v. Bureau of Revenue, 458 U.S, 882, 
102 S. Ct. 3394, 73 L. Ed. 2d 1174 (1982). 

Sale of cigarettes to non-Indians on Indian res- 
ervation. — Non-Indian did not have a valid agency 
relationship with an Indian, so as to bar the imposition 
of gross receipts taxes on the sale of cigarettes to non- 
Indians on an Indian reservation, since the Indian made 
no financial contribution to the commencement or opera- 
tion of the business and all decision-making was in the 
hands of the taxpayer. Bien Mur Indian Mkt. Ctr. Ine. v, 
Taxation & Revenue Dep't, 1988-NMCA-104, 108 N.M. 
355, 772 P.2d 885, rev'd on other grounds, 108 N.M. 228, 
770 P.2d 873 (1989). 

Federal preemption for services rendered Indi- 
ans. — District court properly ordered state tax agency to 
refund gross receipts taxes paid by a private contractor on 
services performed on an Indian reservation for a corpora- 
tion owned by an Indian tribe, in light of the fact that the 
Indian trader statutes, 25 U.S.C. §§ 261-264 preempted 
the agency's authority to impose such a tax since the fed- 
eral trader statutes included services under the scope of 
"trade", Laguna Indus., Inc, v. N.M. Taxation & Revenue 
Dep't, 1992-NMCA-109, 114 N.M. 644, 845 P.2d 167, aff'd 
sum nom, N.M. Taxation & Revenue Dep't v. Laguna In- 
dus., Inc., 1993-NMSC-025, 115 N.M. 553, 855 P.2d 127. 

Receipts from horse races not exempt. — The legisla- 
ture, in enacting the Gross Receipts Tax Act, did not intend 
to exempt receipts from horse races. There is neither ambi- 
guity nor doubt that the language used in the Gross Receipts 
Tax Act applies to the receipts of a horse owner paid to him 
for a winning purse and the receipts of a horse trainer paid 
to him as his percentage of a winning purse. Till v. Jones, 
1972-NMCA-046, 83 N.M. 743, 497 P.2d 745, cert. denied, 
83 N.M. 740, 497 P.2d 742, See Section 7-9-40 NMSA 1978 
which now exempts receipts from horse race purses. 

Construction work incidental to "severing" not 
subject to receipts tax. — The exemption provided 
by 7-9-3835 NMSA 1978 applied since "severing" was tak- 
ing place as the development work was performed and 
none of taxpayer's work was preliminary to or prepara- 
tory for "severing"; therefore, receipts from development 
work, which includes construction, were exempted from 
the gross receipts tax and taxable under the service tax 
(resources excise tax) when such construction work was 
incidental to the "severing." Patten v. Bureau of Revenue, 
1974-NMCA-051, 86 N.M. 355, 524 P.2d 527. 

Pawnbroker's receipts from sales of pawned chat- 
tel were not exempt or deductible from gross receipts tax 
as the recoupment of principal, interest, and handling 
charges attendant to the initial loan transaction. Wing 
Pawn Shop v. Taxation & Revenue Dep't, 1991-NMCA-024, 
111 N.M. 735, 809 P.2d 649 (decided on facts existing prior 
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to enactment of Pawnbrokers Act, 56-12-1 NMSA 1978 et 
seq.) 

Collection agencies gross eked pind — A collection 
agency does not include the creditor's portion of the pro- 
ceeds, nor the taxes it collects on behalf of the creditor, in 
calculating its commission proceeds, i.e.; its gross receipts. 
Rather, a collection agency pays gross receipts tax only on 
the commission portion of the debt. The total tax imposed 
on the debt and charged to the debtor is simply the sum of 
the creditor's tax and the agency's tax. Martinez v. Albu- 
querque Collection Servs., Inc., ea F Supp. 1495 (D.N.M. 
1994), 

Nationwide school prebatiog location in state. — 
Nationwide technical-vocational school operating a loca- 
tion in New Mexico is subject to the gross receipts tax; 
the taxable base includes tuition receipts from students 
in New Mexico for curriculum development, financial aid 
services, and job placement services. ITT Educ. Serv. v. 
Taxation & Revenue Dep't, 1998-NMCA-078, 125 N.M. 
244, 959 P.2d 969. 

Fees of management service company. — Fees paid 
to a hospital management services company as reim- 
bursement for salaries and expenses of management per- 
sonnel provided by the company were subject to the gross 
receipts tax. Brim Healthcare, Inc. v. State Taxation & 
Revenue Dep't, 1995-NMCA-055, 119 N.M. 818, 896 P.2d 
498 (decided under prior law). 


III, OUT-OF-STATE, . 


A substantial nexus was created through activities 
of a sister corporation. — Where taxpayer had no physi- 
cal presence in New Mexico other than through stores in 
‘New Mexico owned by a sister corporation; and the sister 
corporation promoted taxpayer through sales of gift cards 
that were redeemable at taxpayer and that displayed tax- 
payer's web address, shared customer's email addresses with 
taxpayer, sold memberships in a shared loyalty program 
that gave customers a discount on purchases from taxpayer, 
accepted returns from taxpayer's customers in exchange for 
store credit which policy taxpayer advertised to its custom- 
ers, and used the parent corporation's trademark which 
taxpayer also used, the sister corporation's activities in New 
Mexico on behalf of taxpayer were significantly associated 
with taxpayer's ability to establish and maintain a market 
for its sales in New Mexico and were sufficient to create a 
substantial nexus between taxpayer and New Mexico which 
permitted New Mexico to impose the gross receipts tax on 
taxpayer's sales to customers in New Mexico without offend- 
ing the federal Commerce Clause. N.M. Taxation & Revenue 
Dep't v. Barnesandnoble.com, L.L.C., 2018-NMSC-023, aff'g 
2012-NMCA-063, 283 P.3d 298. 

Use of a trademark to establish a market in New 
Mexico creates a substantial nexus. — Where tax- 
payer was engaged in the business of selling books online; 
taxpayer did not own or lease property in New Mexico and 
did not have retail stores or sales agents or employees 
in New Mexico; taxpayer's parent corporation had three 
bookstores in New Mexico that used the parent corpo- 
ration's trademark; taxpayer used the trademark on its 
website; and the stores sold gift cards that could be re- 
deemed at the stores or through the taxpayer's website 
and loyalty program memberships that entitled custom- 
ers to discounts at the stores or through taxpayer's web- 
site, taxpayer's use of shared marketing, name recognition 
and trademarks established a market for taxpayer in New 
Mexico which created a substantial nexus between tax- 
payer and New Mexico sufficient to support the imposition 
of the gross receipts tax on taxpayer. N.M. Taxation & Rev- 
enue Dep't v, Barnesandnoble.com, LLC, 2012-NMCA-063, 
283 P.3d 298, cert. granted, 2012-NMCERT-006. 

Destination principle. — The destination principle, 
which taxes the sale or use of goods that cross state lines 
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at their destination, applies to determine whether an 
interstate transaction is a taxable sale under the New 
Mexico gross receipts tax laws. Dell Catalog Sales, L.P. v. 
Taxation and Revenue Dept., 2009-NMCA-001, 145 N.M. 
419, 199° P.3d 863, cert. denied, 2008-NMCERT-007, cert. 
denied, 129 S. Ct. 1616, 173 L.Ed.2d 1030. 

Where the taxpayer sold computers by mail, tale- 
phone and internet orders from its facilities in Texas 
to New Mexico customers; the taxpayer did not own or 
lease property in New Mexico; the taxpayer did not have 
retail stores, sales agents or employees in New Mexico; title 
to the computers transferred from the taxpayer to the cus- 
tomer upon shipment from the taxpayer's facility in Texas; 
and the taxpayer retained the risk of loss until delivery; and 
the computers were shipped by common carrier selected by 
the taxpayer, the taxpayer's activities constituted taxable 
sales in New Mexico because the actual consumption and 
use of the computers occurred in New Mexico. Dell Catalog 
Sales, L.P. v. Taxation and Revenue Dept., 2009-NMCA-001, 
145 N.M. 419, 199 P.3d 863, cert. denied, 2008-NMCERT-007, 
cert. denied, 129 S. Ct. 1616, 173 L.Ed.2d 1030. 

Substantial nexus. — Where the taxpayer sold com- 
puters by mail, telephone, and internet orders from its 
facilities in Texas to New Mexico customers; the tax- 
payer did not own or lease property in New Mexico; the 
taxpayer did not have retail stores, sales agents or em- 
ployees in New Mexico; the taxpayer contracted with a 
third party to provide in-home service repairs on the 
computers in New Mexico; and the non-sales activities of 
the third party in New Mexico were an important factor 
in establishing and maintaining a market for the tax- 
payer's computers, the taxpayer had a substantial nexus 
with New Mexico and the imposition of gross receipts tax 
on the taxpayer did not violate the Commerce Clause. 
Dell Catalog Sales, L.P. v. Taxation and Revenue Dept., 
2009-NMCA-001, 145 N.M. 419, 199 P.3d 863, cert. de- 
nied, 2008-NMCERT-007, cert. denied, 129 S. Ct. 1616, 
173 L.Ed.2d 1030, 

Mere contracts are not commerce at all, neither in- 
trastate nor interstate. Baskin-Robbins Ice Cream Co. v. 
Revenue Div., 1979-NMCA-098, 93 N.M. 301, 599 P.2d 1098. 

Tax on items in interstate commerce to be fair and 
nondiscriminatory. — To be sustained against a claim 
that a state-imposed tax runs afoul of the commerce clause 
of the federal constitution, a tax upon items connected with 
interstate commerce must: (1) be applied to an activity with 
a substantial nexus with the taxing state; (2) be fairly ap- 
portioned; (3) not discriminate against interstate commerce; 
and (4) be fairly related to the services provided by the state. 
Pittsburgh & Midway Coal Mining Co. v. Revenue Div., 
1983-NMCA-019, 99 N.M. 545, 660 P.2d 1027, appeal dis- 
missed, 464 U.S. 923, 104 S, Ct. 323, 78 L. Ed. 2d 296 (1983). 

New Mexico may not tax income and gross re- 
ceipts of Indians residing on a reservation when the 
income and gross receipts involved are derived solely 
from activities within the reservation. Hunt v. O'Cheskey, 
1973-NMSC-068, 85 N.M. 388, 512 P.2d 961. 

Tax on gross receipts from sales in other states 


from the sales of tangible personal property in another 
state is an impermissible burden on commerce. Evco uv. 
Jones, 409 U.S. 91, 93 S. Ct, 349, 34 L. Ed. 2d 325 (1972). 

Place services rendered. — To determine whether 
receipts from services are subject to gross receipts tax, 
the focus must be on what services the customers are 
contracting for and where those services are taking 
place. Simply because activity necessary to complete the 
services takes place out-of-state does not mean that the 
services provided are immune from New Mexico's gross 
receipts tax. Rauscher, Pierce, Refsnes, Inc. v. Taxation & 
Revenue Dep't, 2000-NMCA-065, 129 N.M. 404, 9 P.3d 648, 
aff'd 2002- NMSO- 013, 182 N.M. 226, 46 P.3d 687. 
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Tax incurred at point of retail sale.— Where utili- 
ties retail their electrical energy through interstate lines 
only to consumers in Arizona, for that reason they incur 
no liability to New Mexico for'its gross receipts tax, which 
is incurred at the point of retail sale. Arizona v. New Mex- 
ico, 425 U.S. 794, 96 S. Ct. 1845, 48'L. Ed. 2d 376 (1976). 

Discrimination between broadcast and outdoor 
advertising held rational..— When regulations ex- 
empted broadcasting advertisement displayers m New 
Mexico from the tax imposed upon taxpayer (operator of 
a billboard service), there was discrimination in the treat- 
ment of these different media forms, but the burden was 
upon the taxpayer to negative every conceivable basis 
which might support the discriminatory classification, be- 
cause of the implied rational basis underlying every tax 
statute, i.e., that the state has the right, power and duty 
to raise the necessary funds for its public purposes, and 
it was held that there was a rational basis for the state 
to discriminate between the broadcast industry and the 
outdoor advertising industry in the taxation of displays of 
national messages. Markham Adver. Co, v. Bureau of Rev- 
enue, 1975-NMCA-071, 88 N.M. 176; 538 P.2d 1198, cert, 
denied, 88 N.M. 318, 540 P.2d 248. 

Since broadcasters generally engage in interstate 
transmission of their messages, and even if broadcasts 
by smaller stations might not always cross interstate lines, 
yet the potential exists for radio and television waves to de- 
liver transitory, interstate communications, for this reason, 
national advertising by local broadcasting stations has long 
been held exempt from state taxation. Markham Adver. Co. 
v. Bureau of Revenue, 1975-NMCA-071, 88 N.M. 176, 538 
P.2d 1198, cert. denied, 88 N.M. 318, 540 P.2d 248. 

While billboard advertising takes place only in 
state. — Taxpayer's service of posting messages for na- 
tional companies on billboards located in New Mexico was 
being taxed for displaying an activity taking place only in 
this state and not for advertising; thus it was intrastate 
in character, and the gross receipts tax imposed on it did 
not constitute an undue burden on interstate commerce in 
violation of the federal constitution; Markham Adver. Co. 
v. Bureau of Revenue, 1975-NMCA-071, 88 N.M. 176, 538 
P.2d 1198; cert. denied, 88 N.M. 318, 540 P.2d, 248. 

If multiple taxation shown, tax would likely be un- 
constitutional. — The activities of taxpayer, situated and 
performing services (posting billboards) in New Mexico, 
were not within the taxing authority of any other state, and 
therefore no multiple:taxation was possible; the instant tax 
could be declared invalid upon a showing by the taxpayer 
that multiple taxation would be likely to result and would 
be likely to unduly burden interstate commerce, but nei- 
ther showing was made, and therefore, no basis was dem- 
onstrated upon which a claim of potential multiple taxation 
as to this taxpayer could be found. Markham Adver. Co, v. 
Bureau of Revenue, 1975-NMCA-071, 88 N.M. 176, 538 P.2d 
1198, cert, denied, 88 N.M, 318,540 P.2d 248. 

Traffic between states absent in franchise agree- 
ment.,— If none of the "activities" of the franchise 


7-9-4.1. Repealed. 


Repeals. — Laws 1990, ch. 41, § 10 repealed 7-9-4.1 
NMSA 1978, as enacted by Laws 1986, ch. 20, § 67, relat- 
ing to a credit to'be deducted from the gross receipts tax, 


7-9-4.2. Repealed. 


Repeals. — Laws 1994, ch. 45, § 8A repealed 7-9-4.2 
NMSA 1978, as enacted by Laws 1990 (Ist S.S.), ch, 1, § 3, 
relating to a temporary credit for the gross receipts tax, 
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agreement are serviced by mail, telephone correspondence 
or by any employees of taxpayer, no intercourse or traffic 
between this state and another is found; Baskin-Robbins 
Ice Cream Co. v. Revenue Div., 1979-NMCA-098, 93 oe 
301, 599 P.2d 1098. 

Tax constitutional on coal sales to out-of-state ste 
ers. — The imposition of gross receipt taxes on proceeds 
from the sales of coal to out-of-state buyers does not imper- 
missibly interfere with the commerce clause of the federal 
constitution. Pittsburgh & Midway Coal Mining Co. v. Rev- 
enue. Div.,'1983-NMCA-019, 99 N.M. 545, 660 P.2d 1027, 
appeal dismissed, 464 U.S. 923, 104 S. Ct. 323, 78 L. Ed. 
2d 296. 

Tax applicable to foreign franchisor. — Bocsnts 
franchisor has no payroll, real property, personnel or of- 
fices located in this state, but it does furnish signs which 
must be leased or purchased by its dealers, its sales of 
tangible property and its granting of exclusive franchises 
constitute engaging in intrastate business in this state, 
and the franchise fees received therefrom are subject to 
the gross receipts tax. AAMCO Transmissions v. Taxation 
& Revenue Dep't, 1979-NMCA-092, 93 N.M. 389, 600 P.2d 
841, cert: denied, 93 N.M. 205, 598 P.2d 1165 (superceded 
by statute, Sonic Indus., Inc, v. State, 2000-NMCA-087, 
129.N.M. 657, 11 P.3d 1219). 

Tax applicable to franchise fees. — The imposition of 
gross receipts tax on franchise fees received from this state's 
dealers does not violate the due process clause or commerce 
clause and is proper since the franchisor is in the business 
of selling franchises, developing and marketing parts, re- 
ceiving its primary source of income from the sale of fran- 
chises, collecting a percentage of franchisee's gross receipts 
as a lease payment for use of the trademark and trade name 
and where its leased trademarks and trade names and their 
businesses are protected by the laws of this state; thus, fran- 
chisor is engaged in business in this state. AAMCO Trans- 
missions v, Taxation & Revenue Dep't, 1979-NMCA-092, 
93 N.M. 389, 600 P.2d 841, cert. denied, 93 N.M. 205, 598 
P.2d 1165 (superceded by statute, Sonic Indus, Ine. v. State, 
2000-NMCA-087, 129 N.M. 657, 11 P.3d 1219). 

Foreign corporation's opinions sent to foreign cli- 
ents not taxable. — Opinions by an Oklahoma corporation 
concerning subsurface geological formations of the earth's 
crust beneath New Mexico delivered to clients in Oklahoma 
and other states were not in intrastate commerce in New 
Mexico and the income from such opinions was not taxable 
in New Mexico. Seismograph Serv. Corp. v. Bureau of Rev- 
enue, 1956-NMSC-028, 61 N.M. 16, 293 P.2d 977. 

Law reviews. — For comment, "Taxation of National 
Banks; A Novel Approach in the New Mexico Courts," see 
10 Nat. Resources J. 615 (1970). 

For article, "The Deductibility for Federal Income Tax 
Purposes of the New Mexico Gross Receipts Tax Paid 
on the Purchase of a Newly Constructed Home," see 13 
N.M.L. Rev. 625 (1983). 


effective July 1, 1990. For} provisions of former section, see 
the 1989 NMSA 1978 on NM OneSeunce; com. 


effective July 1, 1994. For provisions of former section, see 
the 1993 NMSA 1978 on NMOneSource.com. 
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7-9-4.3. Imposition and rate of tax; denomination as "governmental 
‘gross receipts tax". 


For the privilege of engaging in certain activities by governments, there is imposed on every 
agency, institution, instrumentality or political subdivision of the state, except any school district 
and an entity licensed by the department of health, other than a hospital, that is principally 
engaged in providing health care services, an excise tax of five percent of governmental gross 
receipts. The tax imposed by this section shall be referred to as the "governmental gross receipts 


tax’, 


History: 1978 Comps., § 7-9-4.1, enacted by Laws The 1993 amendment, effective July 1, 1993, inserted 


1991, ch. 8, § 2; 1992, ch. 49, § 1; 1992, ch. 100, § 2; 1993, "school district and any" in the first sentence. 

ch. 332, § 1; 1993, ch. 352, § 1; 2019, ch. 270, § 27. _ Laws. 1998, ch. 332, § 1 enacted identical amendments 
Compiler's notes. — Laws 1991, ch. 8, § 2 enacted this to this section. The section was set out as amended by 

section as 7-9-4.1 NMSA 1978, but, since a section with Laws 1998, ch. 352, § 1. See 12-1-8 NMSA 1978, 

that code number had already been enacted, this section The 1992 amendment, effective July 1, 1992, substi- 

was compiled as 7-9-4.3 NMSA 1978. tuted all of the present language of the first sentence be- 
The 2019 amendment, effective July 1, 2019, excluded ginning with "every agency" for "the state of New Mexico 

hospitals from “entities licensed by the department of and any agency, institution, instrumentality, or. political 

health" that are exempt from paying governmental gross subdivision thereof an excise tax of five percent ot govern- 

receipts tax; after "department of health,", added. "other mental gross receipts". 

than a hospital", 


7-9-5. Presumption of taxability. 


A. To prevent evasion of the gross receipts tax and to aid in its administration, it is presumed 
that all receipts of a person engaging in business are subject to the gross receipts tax. A person 
engaged solely in transactions specifically exempt under the provisions of the Gross Receipts and 
Compensating Tax Act shall not be required to register or file a return under that act. 

B. If receipts from nontaxable charges for mobile telecommunications services are aggregated 
with and not separately stated from taxable charges for mobile telecommunications services, the 
charges for nontaxable mobile telecommunications services shall be subject to gross receipts tax 
unless the home'service provider can reasonably identify nontaxable charges in its books and re- 
cords that are kept in the regular course of business. For the purposes of this subsection, "charges 
for mobile telecommunications services", "home service provider" and "mobile telecommunications 
services" have the meanings given in the federal Mobile Telecommunications Sourcing Act. 

C. A marketplace provider engaging in business in this state is not liable for amounts of gross 
receipts tax collected incorrectly due to the marketplace provider reasonably relying on erroneous 
information provided by the seller. . 


History: 1953 Comp., § 72-16A-5, enacted by Laws Taxation & Revenue Dep't, 1994-NMCA-062, 118 N.M. 12, 


1966, ch. 47, § 5; 2002, ch. 18, § 3; 2019, ch. 270, § 28. 878 P.2d 330, rev'd on other grounds sub nom. Blaze Constr. 
Cross references, — For the federal Mobile Telecom- Co, v, Taxation & Revenue Dep't, 1994-NMSC-110, 118 N.M. 
munications Sourcing Act, see 4 U.S.C.S. § 116 et seq. 647, 884 P.2d 808, cert. denied, 514 U.S, 1016, 115 S, Ct. 
The 2019 amendment, effective July 1,2019, provided 1359, 131 L. Ed. 2d 216 (1995). 
that a marketplace provider engaging in business in this Gross receipts to owner and trainer from horse 
state is not liable for gross receipts tax collected incor- races taxable. — The legislature, in enacting the Gross 
rectly due to the marketplace provider reasonably relying Receipts Tax Act, did not intend to exempt receipts from 
on erroneous information provided by the seller; added ‘horse races. There is neither ambiguity nor doubt that the 
new Subsection C. language used in the Gross Receipts Tax Act applies to the 
The 2002 amendment, effective August 1, 2002, added receipts of a horse owner paid to him for a winning purse 
the Subsection A designation; made a minor stylistic and the receipts of a horse trainer paid to him as his per- 
change in Subsection A; and added Subsection B. centage of a winning purse. Till v. Jones, 1972-NMCA-046, 
: 83 N.M. 7438, 497 P.2d 745, cert. denied, 83 N.M. 740, 497 
ANNOTATIONS P.2d 742. See Section 7-9-40 NMSA 1978 which now ex- 


empts receipts from horse race purses, . 

Application of presumption. — A hearing officer's 
interpretation of the term "broker" and the court of ap- 
peals' affirmance of that interpretation is viewed in light 
of the presumption that "all receipts of a person engaging 
in business are subject to the gross receipts tax" under the 
provisions of this section. Rauscher, Pierce, Refsnes, Inc. 


Taxpayer must prove deduction proper. — Any as- 
sessment of taxes by the taxation and revenue department 
is presumed to be correct and, in protesting the assessment 
of taxes, taxpayer has the burden of proving the deductions 
were proper. In reviewing, courts will reverse the depart- 
ment's decision only if it is arbitrary, capricious, an abuse of 
discretion, otherwise not in accordance with law, or not sup- 
ported by substantial evidence. Arco Materials, Inc. v. State 
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v. Taxation.& Revenue Dep't, 2002- NMSC-013, 182, N.M. 
226, 46 P.3d 687. 

Evidence required. — When the corporation con- 
tracted with an out-of-state buyer for the corporation to 
destroy munitions, it was entitled to the gross receipts 
deduction, and the hearing officer could not properly de- 
termine that use or delivery took place within the state 
without some affirmative evidence in the record to sup- 
port that conclusion, TPL, Inc. v. N.M.Taxation & Revenue 
Dep't, 2003-NMSC-007, 133 N.M, 447, 64 P.3d 474, 

Nationwide school operating location in state. — 
Nationwide technical-vocational school operating a location 
in New Mexico is subject to the gross receipts tax; the tax- 


Mexico for curriculum development, financial aid services, 
and job placement services. ITT’ Educ. Serv. v. Taxation & 
Revenue Dep't, 1998-NMCA-078, 125 N.M. 244, 959 P.2d 969. 

Standard of review on appeal. — Department's 
gross:receipts tax assessment can only be reversed by 
the court of appeals if arbitrary or capricious or there is 
an abuse of discretion, such that it is not supported by 
substantial evidence or it is otherwise not in accordance 
with law. ITT Educ. Serv. v. Taxation & Revenue Dep't, 
1998-NMCA-078, 125 N.M. 244, 959 P.2d 969. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Reus- 
able soft drink bottles as subject to sales or use taxes, 97 
A.L.R.38d 1205. ~ 


able base includes tuition receipts from students in New 


7-9-6. Separately stating the gross receipts tax. 


A, Taxpayers subject to the Gross Receipts and Compensating Tax Act, when billing a cus- 
tomer, shall separately state the amount of tax associated with the transaction or provide a state- 
ment affirmatively indicating that the gross receipts tax is included in the amount billed. 

B. When the gross receipts tax is stated separately on the books of the seller or lessor, and if 
the total amount of tax that is stated separately on transactions reportable within one reporting 
period is in excess of the amount of gross receipts tax otherwise payable on the transactions on 
which the tax was stated separately, the excess amount of tax able pe on the transactions within 
that reporting period shall be included in gross receipts. | 


History: 1953 Comp., § 72-16A-6, enacted by Laws 
1966, ch. 47, § 6; 1970, ch. 28, § 1; 2019, ch. 270, § 29. 

The 2019 amendment, effective July 1, 2019, required 
taxpayers subject to the gross receipts and compensat- 
ing tax, when billing a customer, to separately state the 
amount of the tax associated with’ the transaction; added 
new Subsection A and new subsection designation ."B,". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Reus- 
able soft drink bottles as ble to sales or use taxes, 97 
A.L.R.3d 1205. ; 


7-9-7. Imposition and rate of tax; denomination as "compensating tax". : 


A. For the privilege of making taxable use of tangible personal property in New Mexico, there 
is imposed on the person using the property an excise tax equal to five percent prior to July 1, 2023 
and four and seven-eighths percent beginning July 1, 2023, except as provided i in Subsection G of 
this section, of the value of tangible property that was: | 

(1) manufactured by the person using the property in the state; or 
(2) acquired in a transaction for which the seller's receipts were not subject to the gross 
receipts tax. 

B. For the purpose of Subsection A of this section, value of tangible eestonsk property shall be 
the adjusted basis of the property for federal income tax purposes determined as of the time of ac- 
quisition or introduction into this state or of conversion of the property to taxable use, whichever is 
later. If no adjusted basis for federal income tax purposes is established for the property, a reason- 
able value of the property shall be used. 

C. For the privilege of making taxable use of a license or franchise in New Mexico, thare%s is 
imposed on the person using the license or franchise an excise tax equal to the rate provided i in 
Subsection A or G of this section, as applicable, against the value of the license or franchise in its 
use in this state. The department by rule, ruling or instruction shall fairly apportion, where ap- 
propriate, the value of a license or franchise to its value in use in New Mexico. The tax shall apply 
only to the value of a license or franchise used in New Mexico where the license or franchise was 
acquired in a transaction the receipts from which were not subject to the gross receipts tax. 

D. For the privilege of making taxable use of services in New Mexico, there is imposed on the 
person using the services' an excise tax equal to the rate provided in Subsection A or G of this sec- 
tion, as applicable, against the value of the services at’ the time the services were performed or 
the product of the service was acquired. For use of services to be a taxable use pursuant to this 
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subsection, the services shall have been acquired i in a transaction the receipts from which were not 


subject to the gross receipts tax. 


E. For purposes of this section, receipts are not subject to the gross receipts tax if the person 
responsible for the gross receipts tax on those receipts lacked nexus in New Mexico or the receipts 
were exempt or allowed to be deducted pursuant to the Gross Receipts and Compensating Tax Act. 

F. . The tax imposed by this section shall be referred to as the "compensating tax". 


G. 


If the gross receipts tax is increased to five and one-eighth percent pursuant to Subsection C 


of Section 7-9-4 NMSA 1978, the rate of the compensating tax shall be five and one-eighth percent. 
-H.. As used in this section, "taxable use" means use by a person who acquires tangible personal 
property, a license, a franchise or a service, and the use of which would not have qualified for an 
exemption or deduction pursuant to the Gross Receipts and Compensating Tax Act. 


History: 1953 Comp., § 72-16A-7, enacted by Laws 
1966, ch. 47, § 7; 1969,°ch. 144, § 3; 1978, ch.'151, § 3; 
1981, ch. 37, § 10; 1983;ch. 213, § 16; 1986, ch. 20, § 64; 
1990 (1st S.S.), ch. 1, §:4; 1993, ch. 31, § 2; 1995, ch. 50, 
§ 1; 2010 (2nd S.S.), ch. 7, § 10; 2011, ch. 175, § 1; 2019, 
ch, 270, § 30; 2021, ch. 65, § 12; 2022, ch. 47, § 13. 

The 2022 amendment, effective July 1, 2022, reduced 
the rates of the compensating tax, provided for an in- 
crease in the compensating tax if gross receipts tax rev- 
enues decrease; in Subsection A, after "tax equal to five", 
deleted "and one-eighth", and added:"prior to July 1, 2023 
and: four and seven-eighths percent beginning July 1, 
2023, except as provided in Subsection G of this section”; 
in Subsections C.and D, after "provided in Subsection A", 
added."or G'"; and added a new Subsection G and redesig- 
nated former Subsection G as Subsection H. 

The 2021 amendment, effective July 1, 2021, clarified 
language related to excise taxes.on the use of personal 
property, on the use of a license or franchise, and on the 
use of certain services; in Subsection A, after "privilege of", 
deleted "using" and added "making a taxable use of", and 
after "tangible", added\"personal", in Paragraph A(2), after 
"acquired", deleted."inside or outside of this state as the 
result of a transaction with a person located outside this 
state that would have been subject. to the gross receipts 
tax had the tangible personal property been acquired from 
a person with nexus with New Mexico" and added "in a 
transaction for which the seller's receipts were not subject 
to the gross receipts tax"; in Subsection B, after "tangible", 
added "personal", after "conversion", added "of the prop- 
erty", and after "to", added "taxable"; in Subsection:C, after 
"privilege of", deleted "using" and added "making taxable 
use of", after "in use in New Mexico", deleted "For use of a 
license or franchise to be taxable under this subsection, the 
value of the license or franchise shall be acquired inside or 
outside this state as the result of a transaction with a per- 
son located outside this state that would have been subject 
to the gross receipts tax had the license or franchise been 
acquired from a person with nexus with’ this state" and 
added the remainder of the subsection; in Subsection D, 
after "privilege of", deleted "using" and added "making tax- 
able use of", after "at the time”, added "the services were 
performed", after "services to be", deleted "taxable under" 
and added "a taxable use pursuant to", and after "shall 
have been", deleted "performed by a person outside this 
state and the product of the service was acquired inside or 
outside this state as the result of a transaction with a per- 
son located outside this state that would have been subject 
to the gross receipts tax had the service or product of the 
service been acquired from a person with nexus with this 
state" and added “acquired in a transaction the receipts 
from which were not subject to the gross receipts tax"; 
added new Subsection E and redesignated former Subsec- 
tion E as Subsection F; and added Subsection G, 

The 2019 amendment, effective July 1, 2021, provided 
an excise tax for the privilege of using a license or franchise 
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in New Mexico, and increased the excise tax rate for the 
privilege of using services'in New Mexico; in Subsection A, 
deleted Paragraph A(3); added anew Subsection C and re- 
designated former Subsections Cand D as Subsections D 
and H, respectively;'and in Subsection D after "tax equal 
to", deleted. "five percent of’ and added»"'the rate provided 
in Subsection A of this section against", and after "services 
shall have been", deleted "rendered as'a result of a transac- 
tion that was not initially subject:to the gross receipts tax 
but: which transaction, because of the buyer’s subsequent 
use of the services, should have been subject:to the gross 
receipts tax", and added the remainder of the subsection. 

The 2011 amendment, effective June 17, 2011, im- 
posed the compensating tax on gee es earrpairet inside 
or outside New Mexico. 

The 2010 (2nd.8.8.) Beane, pastes July 1, 
2010, in Subsection A, in the introductory sentence, added 
"and ‘one-eighth’: and. in Subsection A(2), after "acquired", 
added 'as.a result of a transaction with a person located"; 
after "outside this state", deleted "as the result of a trans- 
action"; and after "gross receipts tax had", deleted "it oc- 
curred within this state" and added the remainder of the 
sentence. 

The 1995 amendment, effective July 1, 1995, desig- 
nated: the former second paragraph of Subsection A..as 
Subsection B and rewrote the provision which read "For 
the purpose of this subsection Value of tangible property 
shall-be determined as of the time of acquisition or intro- 
duction into this state or of conversion to use, whichever 
is later", and redesignated former Subsections B and Cas 
Subsections C.and D, 

The 1993 amendment, effective July 1, 1993,in Sub- 
section A, inserted "tangible" preceding "property" in 
three places and substituted "using the property" for "us- 
ing property” in the introductory paragraph. 

The 1990 amendment, effective July 1, 1990, substi- 
tuted "five percent" for "four and three-fourths percent" 
in the introductory paragraph of Subsection A and in the 
first sentence of Subsection B. 


ANNOTATIONS 


Distribution of sales catalogues. — Where the tax- 
payer sold computers by mail, telephone, and internet or- 
ders from its facilities in Texas to New Mexico customers; 


the taxpayer created, printed and prepared catalogues 


outside New Mexico and mailed the catalogues from out- 
side New Mexico to potential New Mexico customers; and. 
the taxpayer retained the right to determine where and 
how the catalogues were distributed in New Mexico, the 
taxpayer's distribution of sales catalogues in New Mexico 
constituted a use of the catalogues in New Mexico and 
was subject to the compensating tax. Dell. Catalog Sales, 
L.P.v, Taxation and Revenue Dept., 2009-NMCA-001, 145 
N.M. 419, 199 P.3d 863, cert. denied, 2008-NMCERT-007, 
cert. denied, 129 S. Ct. 1616, 173 L.Ed.2d 1030. 
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The use or compensating tax is an excise tax and 
not an ad valorem tax. Robert E. McKee, Gen. Contractor 
Inc. v. Bureau of Revenue, 1957-NMSC-082, 63 N.M. 185, 
315 P.2d 832 (decided under former law). 

Any reasonable tax classification constitutional. — 
It is for the legislature to adopt classifications for the imposi- 
tion of excise taxes as it may deem proper and any reasonable 
classification cannot be held to deny equal protection or due 
process, Edmunds v. Bureau of Revenue, 1958-NMSC-112, 64 
N.M. 454, 380 P.2d 181 (decided under former law). 

"Compensating tax" and nontaxable transaction 
certificates. — This section is designed to impose a com- 
pensating tax on transactions such as one which initially 
would have been subject to the gross receipts tax were it 
not for the delivery of the nontaxable transaction, certifi- 
cates by the buyer of the materials or services pursuant 
to Sections 7-9-51 or 7-9-52 NMSA 1978. Continental Inn 
of Albuquerque, Inc. v. N.M. Taxation & Revenue Dep't, 
1992-NMCA-030, 113 'N.M. 588, 829 P.2d 946. 

Use of nontaxable transaction certificates. — The 
use of nontaxable transaction certificates, not the taking of 
the deduction, subjects a taxpayer to the compensating tax. 
Continental Inn of Albuquerque, Inc. v. N.M. Taxation & Rev- 
enue Dep't, 1992-NMCA-030, 113 N.M. 588, 829 P.2d 946. 

Intangible property not subject to tax. — Laws 
1993, Chapter 31, § 2 amended the definition of property 
in compensating tax provisions so that it does not include 
intangible property. Kmart Corp. v. N.M. Taxation & Rev- 
enue Dep't., 2006-NMSC-006, 139 N.M. 172, 181 P.8d 22 

Foreign transaction subject to tax if receipts tax 
would apply to domestic. — Supreme court, although 
finding no need to interpret this section in the disposition 
of the case before it, indicated that this section appeared 
to impose a compensating or use tax on property acquired 
out-of-state in an isolated transaction and used in New 
Mexico only where the transaction would have been sub- 
ject to a gross receipts tax if the transaction had taken 
place in New Mexico, Union Cnty. Feedlot, Inc. v. Vigil, 
1968-NMCA-088, 79 N.M. 684, 448 P.2d 485. 

Tax applicable to reimbursements for property 
used under government contracts. — Application of 
the compensating tax to reimbursements for property 
purchased out-of-state and brought into New Mexico for 
use under government contracts was valid. United States 
v. New Mexico, 581 F.2d*803 (10th Cir. 1978), aff'd, 455 
U.S. 720, 102 S: Ct, 1873, 71 L. Ed. 2d 580 (1982). 

Transportation costs excluded from sales” price 
when paid by buyer. — Under a regulation promulgated 
by the bureau (now department), in computing the compen- 
sating tax, transportation costs should be excluded from the 
sales price of the property when paid to the carrier by the 
buyer. Thus, when, under the sales contract between the 
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taxpayer (manufacturer) and the buyer, an agency relation- 
ship existed whereby the taxpayer was authorized to pay 
transportation charges both on materials sold to the buyer 
and on materials returned by it for credit or repair, the regu- 
lation specifically excluded from the sales price of the prop- 


._ erty the transportation costs, which were paid to the carrier 


by the buyer, since the buyer reimbursed the manufacturer 
for transportation costs. Western Elec. Co. v.N.M. Bureau of 
Revenue, 1976-NMCA-047, 90 N.M. 164,561 P.2d 26. 

Effect of buyer's voluntary payment of tax. — A 
corporation engaged in the business of selling property in 
New Mexico was liable for payment of the state's gross 
receipts tax on the receipts of sales; The voluntary pay- 
ment of compensating tax by the buyer did not relieve the 
seller of liability for the gross receipts tax otherwise col- 
lectible, Proficient Food Co. v. N.M. Taxation & Revenue 
Dep't, 1988-NMCA-042, 107 N.M. 392, 758 P.2d 806, cert. 
denied, 107 N.M. 308, 756 P.2d 1203. 

Contractor furnishing purchased materials” to 
federal government liable for tax. — Since general 
contractor was required by contracts with federal govern- 
ment to furnish materials.to be used on federal reserva- 
tion in New Mexico, the contractor purchased the materi- 
als, became the owner thereof, and was liable for the use 
or compensating tax under § 72-17-1, 1953 Comp. et seq. 
(now repealed); and this was not taxation of government 
land or other government property. Robert E, McKee, Gen. 
Contractor, Inc, v. Bureau of Revenue, 1957-NMSC-082, 63 
N.M. 185, 315 P.2d:882. 

Existence of promissory note does. not make sale 
executory. — When purchase agreement was entered into 
out-of-state whereby purchaser would pay a deposit and 
make a promissory note for the balance, the agreement was 
not an executory document and failure to make any of the 
subsequent payments after the deposit did not render it 
executory. Therefore, the use of the article purchased was 
taxable pursuant to Subsection A(2). Garfield Mines, Lid. v. 
O'Cheskey, 19738-NMCA-128, 85 N.M. 547, 514 P.2d 304. 

Distribution of advertising materials. — New Mex- 
ico retailer who contracted with out-of-state advertising 
coordinators, but exercised control over its distribution 
contractors in New Mexico, "used" advertising materials 
distributed in the state within the meaning of this section. 
Phillips Mercantile Co. v. N.M. Taxation & Revenue Dep't, 
1990-NMCA-006, 109 N.M. 487, 786 P.2d 1221. 

Am. Jur, 2d, A.L.R. and C.J.S. references. '— Sales 
or use tax upon containers or packaging materials pur- 
chased by manufacturer or processor for use with goods 
he distributes, 4 A.L.R.4th 581. 

Sales and use taxes on sale or lease of toonalthay or cus- 
tomer list, 80 A.L.R.4th 1126, 


7-9-7.1. Department barred from taking collection actions with respect 
to certain tax liabilities. 


The department shall take no action to enforce collection of gross receipts tax for a tax period 
prior to July 1, 2019 on persons engaging in business if that person: 


A. 


lacked physical presence in the state; and 


B. did not report taxable gross receipts prior to July 1, 2019. .. 


History: 1978 Comp., § 7-9-7.1, enacted by Laws 
1993, ch. 45, § 1; 1994, ch. 34, § 1; 1995, ch. 50, $25 2019, 
ch, 270, § 31. 

Compiler's notes. — This section, enacted as a tempo- 
rary provision by Laws 1993, ch. 45, § 1, as amended by Laws 
1994, ch. 34, §.1, was formerly noted under 7-9-7 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, pro- 
hibited the department from taking action to enforce 
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collection of gross receipts tax with respect to certain tax 
liabilities, and removed provisions related to the prohibi- 
tion of taking action to enforce the collection of compen- 
sating tax with respect to certain tax liabilities; in the 
section heading, after "certain", deleted "compensating"; 
deleted former Subsections A and B and added the intro- 
ductory clause and new Subsections A and B. 
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7-9-7.2. Authority to establish standards for certified service 
providers. 


A. The secretary is authorized to provide information, upon which taxpayers may rely, as to the 
taxability of gross receipts from particular transactions, including taxability matrices, and is fur- 
ther authorized to establish standards for the certification of certified service providers that offer 
software-based systems to enable taxpayers to properly determine the taxability of gross receipts 
from particular transactions. 

B. ' As used in this section, "certified service provider" means "certified service provider" as de- 
fined in the Streamlined Sales and Use Tax Administration Act [7-5A-1 NMSA 1978]. 


- History: Laws 2019, ch. 270, § 37. Effective dates. — Laws 2019, ch. 270, § 60 made 
T ce Laws 2019, ch. 270, § 37 effective July 1, 2019. 


7-9-8. Presumption of taxability and value. 


A. To prevent evasion of the compensating tax and the duty to collect it, it is presumed that 
property bought or sold by any person for delivery into this state is bought or sold for a taxable use 
in this. state. 

B. In determining the amount of compensating tax due on the use of property, it is pre- 
sumed, in the absence of preponderant evidence of another value, that. the value means the 
total amount of money or the reasonable value of other consideration paid for property exclu- 
sive of any type of time-price differential. However, in an exchange in which the amount of 
money paid does not represent the value of the property or property and service purchased, 
the compensating tax shall be imposed on the reasonable value of the property or property and 
service purchased. 

°C. In determining the amount of compensating tax due on the use of a service, it is presumed, 
in the absence of preponderant evidence of another value, that the value means the total amount 
of money-or the reasonable value of other consideration paid for the service exclusive of any type of 
time-price differential. However, in an exchange in which the amount paid does not represent the 
value of the service purchased, the compensating tax shall be imposed on the reasonable value of the 
service purchased. 


History: 1953 Comp., § 72-16A-8, enacted by Laws 
1966, ch. 47, § 8; 1969, ch. 144, § 4; 1972, ch. 85, § 2. 


7-9-9, Liability of user for payment of compensating tax. 


Any person in New Mexico using property on the value of which compensating tax is payable 
but has not been paid is liable to the state for payment of the compensating tax, but this liability 
is discharged if the buyer has paid the compensating tax to the seller for payment over to the 
department. 


History: 1953 Comp., § 72-16A-9, enacted by Laws No offset for prior years investment credits. — A 
1966, ch. 47, § 9; 1983, ch. 220, § 2; 1990, ch. 41, § 1. taxpayer was not entitled to an offset in the amount it 
The 1990 amendment, effective July 1, 1990, substi- owed for compensating taxes for investment credits it had 
tuted "department" for "division" at the end of the section made in previous years, because it had not claimed the 
and made a minor stylistic change. credits within the one-year statute of limitations period. 
Although the taxpayer argued that it was entitled to an 

ANN OTATION Ss offset under the doctrine of equitable recoupment, a tax- 


payer is not entitled to seek a credit after the statute-of- 
limitations period has;expired unless the state is impos- 
ing a tax on the same taxable event on a ground that is 
inconsistent with the original payment by the taxpayer. 
Vivigen, Inc. v. Minzner, 1994-NMCA-027, 117 N.M. 224, 
870 P.2d 1882, 


Due process not violated by actions of tax of- 
ficials. — Department did not violate taxpayer's right 
to due process by: (1) making an assessment before the 
taxpayer provided pertinent records; (2) targeting the tax- 
payer because it had no history of reporting compensat- 
ing taxes; and (3) delaying 18 months from the time of an 
audit notice to the time of the field audit. Vivigen, Inc. v. 
Minzner, 1994-NMCA-027, 117 N.M. 224, 870 P.2d 1382. 
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7-9-10. Agents for collection of compensating tax; duties. | ’ 


A. Every person carrying on or causing to be carried on any activity within this state attempt- 
ing to exploit New Mexico's markets who sells property or sells property and service for use in 
this state and who is not subject to the gross receipts tax’on receipts from these sales)shall collect 
the compensating tax from the buyer and pay the tax collected to the department.,"Activity", for 
the purposes of this section, includes but is:not limited to engaging in any of the following in New 
Mexico: maintaining an office or other place of business; soliciting orders through employees or 
independent contractors; soliciting orders through advertisements placed in newspapers or maga- 
. zines published in New Mexico or advertisements broadcast by .New Mexico radio or television 
stations, soliciting orders through programs broadcast by New Mexico radio or television stations 
or transmitted by: cable systems in New Mexico; canvassing, demonstrating, collecting money, 
warehousing or storing merchandise or delivering or distributing products as a consequence of 
an advertising or other sales program directed at potential customers. "Activity", for the purposes 
of this section, does not include having a world wide web site as a third-party provider on a com- 
puter physically located in New Mexico but owned by another nonaffiliated person, and "activity" 
does not include using a nonaffiliated third-party call center to accept and process telephone or 
electronic orders of tangible personal property or licenses primarily from non-New Mexico buyers, 
which orders are forwarded to a location outside New Mexico for filling, or to provide services pri- 
marily to non-New Mexico customers. 

B. To ensure orderly and efficient collection of the public revenue, if any <spnda tat of this 
section is held invalid, the section’ s application to boa situations or persons shall not be-af- 
fected. 


History: 1953 Comp., § 72-16A-10, enacted by Laws The 1990 amendment, effective July 1,°1990, in Sub- 


1966, ch. 47, § 10; 1983, ch. 220, § 3; 1990, ch. 41, § 2; section A, substituted "department" for "division" atithe 
1998, ch. 92, § 5; 2000, ch. 101, § 2; 2001, ch. 65, § 2. end of the first sentence and inserted "soliciting orders 

The 2001 amendment, effective March 16, 2001, in- through advertisements placed in newspapers or maga- 
serted "or to provide services primarily to non-New Mex- zines published in New Mexico or advertisements broad- 
ico customers" at the end of Subsection A, > cast by New Mexico radio or television stations, soliciting 

The 2000 amendment, effective July 1, 2000, added the orders through programs broadcast by New Mexico radio 
phrase beginning "and 'activity' does not include using a non- or television stations or transmitted by cable Ry stems in 
affiliated third-party call center" at the end of Subsection A. ~ New Mexico" in the second sentence. 


The 1998 amendment, effective July 1, 1998, added 
the language beginning "but 'activity' does not include" to 
the end of Subsection A, 


7-9-11. Date payment due. 


The taxes imposed by the Gross Receipts and Compensating Tax Act are to be paid on or before 
the twenty-fifth day of the month following.the month in which the taxable event.occurs. 


History: 1953 Comp., § 72-16A-11, enacted by Laws 
1966, ch. 47, § 11; 1969, ch. 25, § 2. 


7-9-12. Exemptions. iyd hb ae i 


Exemptions from either the gross receipts tax or the eoripensating tax are not exemptions from 
both taxes unless explicitly stated otherwise by law. ) 


Eatovye 1978 Comp., § 7-9-12, enacted by Laws ANNOTATIONS 
1969, ch. 144, § 5; 1970, ch. 60, § 1; 1972, ch. 61, § 1; 1978, 
ch. 67, § 1; 1984, ch. 2, § 2; 2017 (1st S.S.), ch, 3, § 14, Inequalities which result from singling out of one 
The 2017 (1st S.S.) amendment, effective July 1, particular class for taxation or exemption, infringe no 
2017, removed language to clarify that certain exemptions constitutional limitation. Dikewood Corp. v. Bureau, of 
from either the gross receipts or compensating tax are Revenue, 1964-NMSC-057, 74 N.M, 75, 390 P.2d 661. 
not exemptions from both taxes; and deleted "Exempted Statute of exemption from taxation must receive 
from the gross receipts or compensating tax are those re- a strict construction, and no claim of exemption should 
ceipts or uses exempted in Sections 7-9-13 through 7-9-42 be sustained unless within the express letter or the neces- 
NMSA 1978." sary scope of the exempting clause. Robert E. McKee, Gen. 
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Contractor, Inc. v. Bureau of Revenue, 1957-NMSC-082, 63 Compensating Tax Act, the contention that prior to the 
N.M. 185, 315 P.2d 832 (decided under former law). first audit of its books the commissioner had not sent any 
Legal services performed for Indian tribe. — The notice to taxpayer, or other taxpayers in the same indus- 
gross receipts tax may properly be imposed on a non-Indian try, of the type of proof necessary to avoid taxation was 
law firm for legal services performed off the reservation on pure nonsense. Al Zuni Traders v. Bureau’ of Revenue, 
behalf of an Indian tribe; federal law cannot preempt by 1977-NMCA-025, 90 N.M. 258, 561 P.2d 1351. 
implication the tax under such circumstances, since, when Legislature intended to make gross receipts and 
reviewing state taxation of activities of non-Indians off the compensating taxes correlate: an exemption from the 
reservation, an actual conflict with an express federal pro- © gross receipts tax must also be treated as an exemption 
vision is required for preemption. Rodey, Dickason, Sloan, from the compensating tax. Western Elec, Co, vu. N.M. Bureau 
Akin & Robb, PA. v. Revenue Div., Dep't of Taxation & Rev- of Revenue, 1976-NMCA-047, 90 N.M. 164, 561 P.2d 26. 
enue, 1988-NMSC-063, 107 N.M. 399, 759 P.2d 186. Am. Jur. 2d, A.L.R. and C.J.S. references, — 68 Am. 
‘Uncontemplated regulatory exception invalid. — If Jur, 2d Sales and Use Taxes § 200. 
a regulation adopted by the bureau of revenue (now taxa- Sales or use tax upon containers of packaging materi- 
tion and revenue department) creates an exception from als purchased by manufacturer or processor for use with 
exempt transactions which is not contemplated by the legis- goods he distributes, 4 A.L.R.4th 581. 
lative act, even though such administrative interpretations Eyeglasses or other optical accessories as subject- to 
are entitled to great weight in ascertaining the meaning of sales or use tax, 14 A.L.R.4th 1370. 
the statute, the courts may not give legal sanction to the What constitutes newspapers, magazines, periodicals, 
agency's incorrect construction of unambiguous statutory or the like, under sales or use tax law exemption, 25 
language. Strebeck Props., Inc. v. N.M. Bureau of Revenue, A.L.R.4th 750. 
1979-NMCA-035, 93 N.M, 262, 599 P.2d 1059.> : Architectural drawings or illustrations as exempt from 
Burden rests squarely on taxpayer to prove en- sales or use tax, 27 A.L.R.5th 794. 
titlement to exemption. Al Zuni Traders v. Bureau of Sales and use tax exemption for medical supplies, 30 
Revenue, 1977-NMCA-025, 90 N.M. 258, 561 P.2d 1351. A.L.R.5th 494, 
Notice of type of proof necessary to avoid taxa- Exemption of charitable’ or educational organization 
tion unnecessary. — Under the Gross Receipts and from sales or use tax, 69 A.L.R.5th 477. 


7-9-12.1. Repealed. 


Repeals. — Laws 1990, ch, 41, § 10 repealed 7-9-12.1 provisions of former section, see the 1989 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1984, ch. 2, § 10, re- NMOneSource.com. 
lating to findings and intent, effective July 1, 1990. For 


7-9-13. Exemption; gross receipts tax; governmental agencies. 


A. Except as otherwise provided in this section, exempted from the gross receipts tax are re- 
ceipts of: ) 
(1) the United States or any agency, department or instrumentality thereof; 
(2) the state of New Mexico or any political subdivision thereof; ; 
(3) any Indian nation, tribe or pueblo from activities or transactions igataiaae on its sov- 
ereign territory; or 
(4) any foreign nation or agency, instrumentality or political eabdivivion therodf! but only 
when required by a treaty in force to which the United States is a party. 
B. Receipts from the sale of gas or electricity by a utility owned.or operated by a county, mu- 
nicipality or other political subdivision of a state are not exempted from the gross receipts tax. 
C. Receipts from the operation of a cable television system owned or operated by a municipal- 
ity are not exempted from the gross receipts tax. 


History: 1953 Comp., § 72-16A-12.1, enacted by ANNOTATIONS 

Laws 1969, ch. 144, § 6; 1991, ch. 8, § 4; 1998, ch. 31, : : 

§ 8; 1998, ch. 208, § 7; 1994, ch, 45, § 2; 1998, ch.89,§1. | Disbursement agents of federal funds eels 
The 1998 amendment, effective July 1, 1998, added from gross receipts tax. — Agents for the disburse- 

Paragraph A(4) and made minor stylistic changes. ment of federal funds are constitutionally immune from 
The 1994 amendment, effective July 1, 1994, rewrote application of the gross receipts tax to those funds. United 


States v. New Mexico, 624 F.2d 111 (10th Cir, 1980), aff'd, 

455 U.S. 720, 102 S. Ct. 1873, 71 L. Ed. 2d 580 (1982), 
United States not excluded from state tax pro- 

ceedings involving its contractors. — The United 


Subsection A, which read: "Exempted from the gross re- 
ceipts tax are the receipts of the United States or any 
agency or instrumentality thereof or the state of New 
Mexico or any political subdivision thereof"; and substi- 


tutedialatate’ fortehe’statel in) Gubssetion B: States may not properly be excluded, under all circum- 
The 1998 amendment, effective June 18, 1993, desig stances, from state tax proceedings involving its contrac- 
nated the former provisions as Subsections "A and B’and tors, since the contracts obligate the United States to pro- 
added Subsection C: vide funds necessary to defray all costs incurred in the 
The 1991 amendment, effective July 1, 1991, deleted performance of contracts, including taxes. United States v. 


New Mexico, 624 F.2d 111 (10th Cir. 1980), aff'd, 455 U.S. 


water" following "gas" in the second sentence and made a 720, 102 S. Ot, 1373, 71 L. Ed. 2d 580 (1982). 


related stylistic change. 
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7-9-13.1 TAXATION 7-9-13.4 


7-9-13.1. Exemption; gross receipts tax; certain services. 


A. Exempted from the gross receipts tax are the receipts from selling research and develop- 
ment services performed outside New Mexico the product of WG is initially used i in New Mexico 
and that are sold: 

(1) between affiliated corporations; 

(2) to the United States by persons, other than organizations described in Subsection A of 
Section 7-9-29 NMSA 1978, who are prime contractors operating facilities in New Mexico desig- 
nated as national laboratories by act of congress; or 

(3) to persons, other than organizations described in Subsection A of Section 7-9- 29 NMSA 
1978, who are prime contractors operating facilities in New Mexico designated as national:labora- 
tories by act of congress. 

B,. An "affiliated corporation" means a corporation that directly or indirectly, through one or 
more intermediaries controls, is controlled by or is under common.control with the subject corpora- 
tion. "Control" means ownership of stock in a corporation that represents at least eighty percent 
of the total voting power of that corporation and has a stated or par value equal to at least eighty 
percent of the total stated or par value of the stock of that corporation. 


History: 1978 Comp., § 7-9-13.1, enacted by Laws 
1989, ch. 262, § 4; 2019, ch. 270, § 32. 

The 2019 amendment, effective July 1, 2021, provided 
an exemption from the gross receipts tax for receipts from 
selling certain research and development services; in the 
section heading, added "certain", and deleted "performed 


as provided otherwise in Subsection B, of this section", 
and after "selling", added "research and development"; 
redesignated former Subsection C as Subsection B, and 
after "used in New Mexico", deleted "The exemption pro- 
vided by this section does not apply to research and de- 
velopment services other than research and development 


outside the state the product of which is initially used in services" and added "and that-are sold". » 


New Mexico; exceptions"; in Subsection A, deleted "Except 


7-9-13.2. Exemption; governmental gross receipts tax; receipts subject 
to certain other taxes. 


Exempted from the governmental gross receipts tax are receipts from areastitre involving 
tangible personal property or services on which receipts or transactions the gross receipts tax, 
compensating tax, motor vehicle excise tax, gasoline tax, special fuel tax, special fuel excise tax, oil 
and gas emergency school tax; resources tax, processors tax, service tax or the excise tax imposed 
under Section 66-12-6.1 NMSA 1978 is imposed. 


History: Laws 1992, ch. 100, § 3; 1993, ch. 31, § 4. The 1993 amendment, effective July 1, 1993, inserted 


"special fuel excise tax," near the end of this section. 


7-9-13.3. Exemption; gross receipts tax and governmental gross 
receipts tax; stadium surcharge. 


Exempted from the gross receipts tax and from the governmental gross receipts tax are the receipts 
from selling tickets, parking, souvenirs, concessions, programs, advertising, merchandise, corporate 
suites or boxes, broadcast revenues and all other products, services or activities sold ‘at, related to or oc- 
curring at a minor league baseball stadium:on which a stadium surcharge is imposed pursuant to the 
Minor League Baseball Stadium Funding Act [8-65-1 through 3-65-10 NMSA 1978]. 


History: Laws 2001, ch. 231,§ 12. Emergency clause. — Laws 2001, ch. 231, § 13 con- 


tained an emergency clause and was approved April 3, 2001. 


7-9-13.4. Exemption; gross receipts tax; sale of textbooks from certain - 
bookstores to enrolled students. 


Exempted from the gross receipts tax are the receipts from the. sale of textbooks and other ma- 
terials that are required for courses at a public post-secondary educational institution if the sale 
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7-9-13.5 GROSS RECEIPTS AND COMPENSATING TAX 7+9-14 


is by a bookstore located on the campus of the institution and operated pursuant to a contractual 
agreement with that institution and the sale is to a student enrolled at the institution who dis- 
plays a valid student identification card. 


History: Laws 2002, ch, 20, § 1. Effective dates. — Laws 2002, ch. 20, § 2 made Laws 
: 2002, ch. 20, § 1 effective July 1, 2002. 


7-9. 13: 5. Exemption; gross receipts tax ‘and governmental gross 
~ ~“receipts tax; event center surcharge. 


1 Exemipted from the gross receipts tax and from the governmental gross receipts fad are the vedéipta 
from selling tickets, parking, souvenirs, concessions, programs, advertising, merchandise, corporate 
suites or boxes, broadcast revenues and all other products or services sold at or related to a municipal 
event center or related to activities occurring at the event center on which an event center surcharge is 
imposed pursuant to the Municipal Event Center Funding Act [3-66-1 through 3-66-11 NMSA 1978]. 


History: Laws 2005, ch. 351, § 2. Emergency clause. — Laws 2005, ch. 351, § 14 con- 


Compiler's notes. — Laws 2005, ch. 351 was not en- tained an emergency clause and was approved April 8, 
acted as part of the Municipal Code but i is included 1 in that 2005. 


code as a-convenience to the user. 


7-9-14. Exemption; compensating tax; governmental agencies; Indians. 


A. Except as otherwise provided in this subsection, there is exempted from the compensating 
tax the use of property by the United States or the state of New Mexico or any governmental unit 
or subdivision, agency, department or instrumentality thereof. The exemption provided by this 
subsection does not apply to: 

(1) the use of property that is or will,be incorporated into a metropolitan redevelopment 
project under the Metropolitan Redevelopment Code [Chapter 3, Article 60A NMSA 1978]; or 
(2) the use of construction material. 

B. Exempted from the compensating tax is the use of property by any Indian nation, tribe or 
pueblo or any governmental unit, subdivision, agency, department or instrumentality thereof on 
Indian reservations or pueblo grants. 


History: 1953 Comp., § 72-16A-12.2, enacted by ANNOTATIONS 
Laws 1969, ch. 144, § 7; 1985, ch. 225, § 3; 1990, ch. 41, ‘ me . ’ 
§ 3; 1998, ane 31, § 5; 2001, ch. 348, § 2. Taxing contractor furnishing materials to federal 
Crotsireferences?=2For Community Development ie government not taxing government. — When general 
centive Act, see 3-64-1 NMSA 1978 et seq. contractor was required by contracts with federal govern- 


The 2001 amendment, effective July 1, 2001, substi- ment to furnish materials to be used on federal reserva- 
tuted former Paragraph A(2), listing tangible personal tion in New Mexico, the contractor purchased the materi- 
property that becomes an ingredient or component part als, became the owner thereof, and was liable for the use 
ofa construction project, for the current Paragraph A(2). or compensating tax under § 72-17-1, 1953 Comp., et seq. 

The 1998 amendment, effective July 1, 1993, deleted "or (now repealed); and this was not taxation of government 
any agency or instrumentality thereof" following "United land or other government property. Robert E. McKee, Gen. 
States" and substituted "any governmental unit or subdivi- Contractor, Inc. v. Bureau. of Revenue, 1957-NMSC-082, 63 
sion, agency, department or instrumentality" for "any politi- N.M. 185, 315 P.2d 832. 3 i Bary, 
cal subdivision" in the first sentence of Subsection A and, in Tax ultimately falling on tribal organization im- 
Subsection B, deleted "the governing body of" preceding "any permissible, — If the economic burden of the gross re- 
fadians nation" and inserted "or any governmental unit, sub- ceipts tax ultimately falls on a tribal organization, even 
division, agency, department or instrumentality thereof". though the legal incidence of the tax falls on the non- 

The 1990 amendment, effective July 1, 1990, desig- Indian contractor with whom the. tribal organization con- 
nated the former firstand second sentences of the section tracted to build an Indian school; the imposition of the 
as present Subsections A and B, substituted "Except as tax impermissibly. impedes the clearly expressed federal 
otherwise provided in this subsection" for "Except for the interest in promoting the quality and quantity of educa- 
use of property that is or will be incorporated into a met- tional opportunities for Indians by depleting, the funds 
ropolitan redevelopment project. ranted Ganer the Mew available, for the construction of Indian schools. Ramah 
ropolitan Redevelopment Code" in the first sentence in Navajo Sch, Bd.; Inc. v. Bureau of Revenue, 458 US, 832, 
Subsection A, added the second sentence of Subsection A, 102\8, Ct. 3394, 73. L, Ed..2d 1174 (1982), : 
and in Subsection B, substituted "Indian nation, tribe or Federal regulatory scheme and policy, +The com: 
pueblo" for "Indian thine bi indian pueblo". prehensive federal regulatory scheme and the express 
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federal policy of encouraging tribal self-sufficiency in the _ organization and a non-Indian contracting firm. Ramah 
area of education preclude the imposition of the state Navajo Sch. Bd., Inc. v. Bureau of Revenue, 458, U.S, 832, 
gross receipts tax on the construction of school facilities 102 S. Ct. 3894, 73 L. Ed. 2d 1174 (1982). 


on tribal lands pursuant to a contract between a tribal 


7-9-15. Exemption; compensating tax; certain organizations. | 


Exempted from the compensating tax is the use of property by organizations that demonstrate 
to the department that they have been granted exemption from the federal income tax by the 
United States commissioner of internal revenue as organizations described in Section 501(c)(3) of 
the United States Internal Revenue Code of 1954, as amended or renumbered, in the conduct of 
functions described in Section 501(c)(3). The use of property as an ingredient or component part of 
a construction project is not a use in the conduct of functions described in Section 501(c)(3). This 
section does not apply to the use of property in an unrelated trade or business as defined in Sec- 
tion 513 of the United States Internal Revenue Code of 1954, as amended or renumbered. 


History: 1953 Comp., § 72-16A-12.3, enacted by The 1990 amendment, effective July 1, 1990, substi- 
Laws 1969, ch. 144, § 8; reenacted by Laws 1970, ch. tuted "department" for "division" in the first sentence. 
12, § 1; 1983, ch. 220, § 4; 1990, ch. 41, § 4. 


Cross references. — For the exemption of certain or- / _ ANNOTATIONS 
ganizations from the gross receipts tax, see 7-9-29 NMSA Use of nontaxable transaction certificates. — The 
1978. : : : 
: use of nontaxable transaction certificates, not the taking of 
For Sections 501(c)(3) and 518 of the Internal Revenue the deduction, subjects a taxpayer to the compensating ne 
Code of 1954, see 26. U.S.C. §§ 501(c)(3) and 513, respec- Continental Inn of Albuquerque, Inc. v!N.M. Taxation & Rev- 


tively. enue Dep't, 1992-NMCA-030, 113 N.M. 588, 829 P.2d 946. 


7-9-16. Exemption; gross receipts tax; certain nonprofit facilities. 


Exempted from the gross receipts tax are the receipts of nonprofit entities from the operation of 
facilities designed and used for providing accommodations for retired elderly persons. 


History: 1953 Comp., § 72-16A-12.4, enacted by Laws 
1969, ch. 144, § 9; 1970, ch. 12, § 2; 1975, ch. 54, § 1. 
7-9-17. Exemption; gross receipts tax; wages. 


Exempted from the gross receipts tax are the receipts of employees from wages, salaries, com- 
missions or from any other form of remuneration for personal services. ' ye ) baer 


History: 1953 Comp., § 72-16A-12.5, enacted by income from a business or profession, the taxpayer must 
Laws 1969, ch. 144, § 10. not attempt to show one scheme for federal tax purposes 
Effective dates. — Laws 1969, ch. 144, § 68 made and a nontaxable event for purposes of state gross receipts 
Laws 1969, ch. 144, § 10.effective July 1, 1969. tax, Stohr v. N.M. Bureau of Revenue, 1976-NMCA-118, 90 
N.M. 438, 559 P.2d 420, cert. denied, 90. N.M. 254, 561 P.2d 

ANNOTATIONS 1347 (1977). 

Wages, salaries, commissions and other forms of Percentages paid jockeys not exempt, — Since by 
payment for personal services received by an employee are established custom in the state of New Mexico the horse 
specifically exempted from gross receipts tax by this section. owner pays the jockey on his winning mount 10% of the 
Eaton v. Bureau of Revenue, 1972-NMCA-114, 84 N.M. 226, purse, and a jockey, during the course of a racing day, may 
501 P.2d 670, cert. denied, 84 N.M. 219, 501 P.2d 663. ride in several races, riding various different horses, each 

All of taxpayer's receipts, including employee's of which may have a different owner and a horse owner 
wages, taxable. — Wages paid directly to truck drivers em- is not required to withhold income tax from the jockey's 
ployed by taxpayer, pursuant to hauling agreement, which share of the purse, pay FI.C.A. tax, or make unemploy- 
were paid out of taxpayer's gross receipts and on behalf of ment insurance contributions for the jockey, then commis- 
taxpayer, a self-employed hauler, were subject to gross re- sioner of revenue (now secretary of taxation and revenue 
ceipts tax, regardless of the fact that taxpayer never received department) was within his authority in denying em- 
such wages to distribute to his drivers. Duke’v. Bureau of ployee exemption to defendant. Rock v. Comm'r of Rev- 
Revenue, 1975-NMCA-025, 87 N.M. 360; 533 P.2d 593. enue, 1972-NMCA-012, 83 N.M. 478, 493 P.2d 963 (case 

Same taxation scheme used for both state and fed- decided before the exemption granted jockeys by 7-9-40 
eral purposes. — When carpenter filed self-employment NMSA 1978). ; 
returns with the internal revenue service for social secu- Am, Jur. 2d, A.L.R. and C.J.S, references. — Tips: 
rity purposes when customers did not withhold FI.C.A. applicability of sales tax to "tips" or service charges added 
taxes, and filed federal income tax returns which reported in lieu of tips, 73 A.L.R.3d 1226. 
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7-9-18. Exemption; gross receipts tax and governmental gross receipts 
tax; agricultural products. 


A. Exempted from the gross receipts tax and from the governmental gross receipts tax are the 
receipts from selling livestock and receipts of growers, producers, trappers or nonprofit marketing 
associations from selling livestock, live poultry, unprocessed agricultural products, hides or pelts. 
Persons engaged in the business of buying and selling wool or mohair or of buying and ae live- 
stock on their own account are producers for the purposes of this section. 

‘B. Receipts from selling’ dairy products at retail are not exempted from the gross receipts 
tax. . 

C. As used in this section, "livestock" means all domestic or domesticated animals that are 
used or raised on a farm or ranch, including the carcasses thereof, and also includes horses, asses, 
mules, cattle, sheep, goats, swine, bison, poultry, ostriches, emus, rheas, camelids and farmed cer- 
vidae upon any land in New Mexico; provided that for the purposes of Chapter 77, Article 9 NMSA 
1978, "animals" or "livestock" have the meaning defined in that article. "Animals" or "livestock" 
does not include canine or feline animals. For the purpose of the rules governing meat inspection, 
wild animals, poultry and birds used for human consumption shall also be included within the 
meaning of "animals" or "livestock". 


History: 1953 Comp., § 72-16A-12.6, enacted by The 1992 amendment, effective July 1, 1992, deleted 
Laws 1969, ch. 144, § 11; 1991, ch. 9, § 27; 1992, ch, 48, "or horses" following "livestock" near the beginning of the 
§ 1; 1993, ch. 31, § 6; 2011, ch. 81, §1. first sentence, and inserted "or of buying and selling live- 

The 2011 amendment, Gini June 17, 2011, added stock" in the second sentence. 

a definition of "livestock". The 1991 amendment, effective July 1, 1991, inserted 
_ The 1993 amendment, effective July 1, 1993, inserted "from selling livestock or horses and receipts" and deleted 
"and governmental gross receipts tax" in the catchline "livestock" preceding "live poultry" in the first sentence 
and inserted "and from the governmental gross receipts and, in the second sentence, deleted "or of buying and sell- 
tax" in the first sentence. ing livestock" following "mohair", 


7-9-18.1. Exemption; gross receipts tax; food stamps. 


Exempted from the gross receipts tax are the receipts of a taxpayer who is approved for partici- 
pation in the food stamp program authorized by U.S.C. Title 7, Chapter 51, as that chapter may 
be amended or renumbered, from the lawful acceptance and deposit with a financial institution 
of food stamps issued by the United States department of sere a pursuant to the food stamp 
program, 


History: 1978 Comp., § 7-9-18.1, enacted by Laws Compiler's notes. — Laws 1987, ch. 264, § 13 and 


1987, ch. 264, § 13 and Laws 1987, ch. 304, § 1. Laws 1987, ch. 304, § 1 enacted identical versions of this 
Effective dates. — Laws 1987, ch. 304, § 2 made Laws section, 
1987, ch, 304, § 1 effective October 1, 1987. Cross references. — For Chapter 51 of Title 7 of the 


United States Code, see 7 U.S.C. § 2011 et seq. 


7-9-19. Exemption; gross receipts tax; livestock feeding. 


A. Exempted from the gross receipts tax are the receipts of any person derived from feeding or 
pasturing livestock. 

B. Receipts derived from penning or handling livestock prior to sale are receipts derived from 
feeding livestock for the purposes of this section. 

C. Receipts derived from training livestock are receipts derived from feeding livestock for the 
purposes of this section, 


History: 1953 Comp., § 72-16A-12.7, enacted by The 1991 amendment, effective July 1, 1991, desig- 
Laws 1969, ch. 144, § 12; 1974, ch. 19, § 1; 1991, ch. 9, nated the formerly undesignated provisions as Subsec- 
§ 28; 1992, ch. 48, § 2. tions A to C and, in Subsection C, inserted "not" preceding 

The 1992 amendment, effective July 1, 1992, substi- "receipts". 


tuted "are not" for "are" in Subsection 'C. 
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7-9-20. Exemption; gross receipts tax; certain hig of homeowners — 
associations. 


Exempted from the gross receipts tax are those receipts of homeowners associations defined in 
Section 528(c)(1) (A thru D), (2), (3) and (4) (A, B and D) of the Internal Revenue Code, as amended, 
which are received as membership fees, dues or assessments from members who are owners of 
residential units, residences or residential lots except for owners of time-share interests, for pay- 
ment of taxes, insurance, utility expenses, management and improvement, maintenance or reha- 
bilitation of those common areas, elements or facilities appurtenant thereto which are for the sole 


use of the owners and their guests. 


History: 1978 Comp., § 7-9-20, enacted by Laws 
1988, ch. 82, § 1. 

Repeals, — Laws 1981, ch. 37, § 97 repealed former 7- 
9-20 NMSA 1978, as enacted by Laws 1969, ch. 144, § 18, 


7-9-21. Repealed. 


Repeals. — Laws 1981, ch. 37, § 97 oe former 7- 
9-21 NMSA 1978, as enacted by Laws 1969, ch, 144, § 14, 


relating to exemption of banks and financial institutions 
from the Gross Receipts Act, effective January 1, 1982. 

Cross references. — For Section 528 of the Internal 
Revenue Code, see 26 U.S.C. § 628. 


relating to exemption of banks and financial institutions 
from the Compensating Tax Act, effective January 1, 1982. 


7-9-22. Exemption; gross receipts tax; vehicles. 


Exempted from the-gross receipts tax are the receipts from selling vehicles on which a tax is im- 
posed by the Motor Vehicle Excise Tax Act [Chapter 7, Article 14 NMSA 1978], vehicles subject to 
registration under Section 66-3-16 NMSA 1978 and vehicles exempt from the motor vehicle excise 
tax pursuant to Subsection F of Section 7-14-6 NMSA 1978. 


History: 1953 Comp., § 72-16A-12.10, enacted by 
Laws 1969, ch. 144, § 15; 1976 (S.S.), ch. 36, § 2; 1981, 
ch, 184, § 2; 1988, ch. 73, § 8; 2004, ch. 66, § 1. 

The 2004 amendments, effective July 1, 2004, added 

"and vehicles exempt from the motor vehicle excise tax 
pursuant to Subsection F of Section 7-14-6 NMSA then 
after +e bie 


ANNOTATIONS 


There is legislative policy treating taxation of mo- 
tor vehicles sales differently from the taxation of most 


other business activities. City of Alamogordo v. Walker 
Motor Co., Inc.,; 1980-NMSC-038, 94 N.M. 690, 616 P.2d 
403. 

Mobile homes as inventory not, exempt. — The 
gross receipts from the sale of mobile homes held as in- 
ventory are not exempt from the gross receipts tax. S & S 
Sales, Inc. v. Bureau He Revenue, phe EN 88 N.M. 


_ 649, 545 P.2d 1027, 


7-9-22.1. Exemption; gross receipts tax; boats. 


Exempted from the gross receipts tax are the receipts from selling boats on which a tax is im- 


posed by Section 66-12-6.1 NMSA 1978. 


History: 1978 Comp., § 7-9-22.1, enacted by Laws 
1987, ch. 247; § 1. 


Effective dates. — Laws 1987, ch. 247, § 13 made 
Laws 1987, ch. 247, § 1 effective July 1, 1987. 


7-9-23. Exemption; compensating tax; vehicles. 


Exempted from the compensating tax is the use of vehicles on which the tax imposed by the Mo- 
tor Vehicle Excise Tax Act [Chapter 7, Article 14 NMSA 1978] has been paid, the use of vehicles 
subject to registration under Section 66-3-16 NMSA 1978 and the use of vehicles gee: from ibe 
motor vehicle excise tax pursuant to Subsection F of Section 7-14-6 NMSA 1978. 


History: 1953 Comp., § 72-16A-12.11, enacted by 


Laws 1969, ch. 144, § 16; 1976 (S.S.), ch. 36, § 3; 1983, 
ch. 220, § 5; 1988, ch. 73, § 9; 2004, ch. 66, § 2. 


The 2004 Hibben cae effective July 1, 2004, added 
"and the use of vehicles exempt from the motor vehicle ex- 
cise tax pursuant to Subsection F of Section 7-14-6 NMSA 
1978" after "1978". 
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7-9-23.1 GROSS RECEIPTS AND COMPENSATING TAX 7-9-26 


7-9-23.1. Exemption; compensating tax; boats. 


Exempted from the compensating tax is the use of boats on which the tax imposed by Sec- 
tion 66-12-6.1 NMSA 1978 has been paid. 


History: 1978 Comp., § 7-9-23.1, enacted by Laws Effective dates. — Laws 1987, ch. 247, § 13 made 
1987, ch, 247, § 2. : Laws 1987, ch. 247, § 2 effective July 1, 1987. 


7-9-24. Exemption; gross receipts tax; insurance companies. 


Exempted from the gross receipts tax are the receipts of insurance companies or any agent 
thereof from premiums and any consideration received by a property bondsman, as that person is 
defined in Section 59A-51-2 NMSA 1978, as security or surety for a bail bond in connection with a 
judicial proceeding. | , . 


History: 1953 Comp., § 72-16A-12.12, enacted by 
Laws 1969, ch. 144, § 17; 1988, ch. 74, § 1. 
7-9-25. Exemption; gross receipts tax; dividends and interest. 


Exempted from the gross receipts tax are the receipts received as interest on money loaned or 
deposited, receipts received as dividends or interest from stocks, bonds or securities or receipts 
from the sale of stocks, bonds or securities. 


History: 1953 Comp., § 72-16A-12.13, enacted by as the recoupment of principal, interest, and handling 
Laws 1969, ch. 144, § 18. charges attendant to the initial loan transaction. Wing 
Effective dates. — Laws 1969, ch. 144, § 68 made Pawn Shop v. Taxation & Revenue Dep't, 1991-NMCA-024, 
Laws 1969, ch. 144, § 18 effective July 1, 1969. 111 N.M. 735, 809 P.2d 649 (decided on facts existing prior 
to enactment of Pawnbrokers Act, Section 56-12-1 NMSA 

ANNOTATIONS 1978 et seq.) 


Pawnbroker's receipts from sales of pawned chat- 
tel were not exempt or deductible from gross receipts tax 


7-9-26. Exemption; gross receipts and compensating tax; fuel. 


Exempted from the gross receipts and compensating tax are the receipts from selling and the 
use of gasoline, special fuel or alternative fuel on which the tax imposed by Section 7-13-3, 7-16-3 
[repealed] or 7-16A-3 NMSA 1978 or the Alternative Fuel Tax Act [Chapter 7, Article 16B NMSA 
1978] has been paid and not refunded. 


History: 1953 Comp., § 72-16A-12.14, enacted by ANNOTATIONS 
Laws 1969, ch. 144, § 19; 1971, ch. 176, § 1; 1980, ch. Aen gee Z ‘ 
105, § 2; 1981, ch. 175, § 1; 1983, ch. 225, § 1; 1993, ch. Constitutionality of deduction for ethanol- 
31, § 7s 1995, ch. 16, § 12, blended fuel. — Former section 7-13-4.1 NMSA 1978 
Bracketed material. — Laws 1992, ch. 51, § 23 re- discriminated between the tax treatment of ethanol- 
pealed 7-16-3 NMSA 1978, effective January 1, 1993. blended fuel manufactured in New Mexico and ethanol- 
Cross references. — For other fuel related exemp- blended fuel manufactured elsewhere; this discrimination 
tions, see'7-9-32 to 7-9-34, 7-9-36 and 7-9-37 NMSA 1978. violated the commerce clause. Giant Indus. Ariz., Ine. v. 


Taxation & Revenue Dep't, 1990-NMCA-074, 110 N.M. 


The 1995 amendment, effective January 1, 1996, in- 442, 796 P2d 1138, 


serted "or alternative fuel" and "or the Alternative Fuel 


Tax Act". Am. Jur. 2d, A.L.R. and C.J.S, references. — Ex- 
The 1993 amendment, effective July 1, 1993, deleted emption, from sales or use tax, of water, oil, gas, other 
the subsection designation "A" at the beginning; inserted fuel, or electricity provided for residential purposes, 15 


"7-16A-3"; deleted former Subsection B, pertaining to 
the exemption of receipts from selling and use of ethanol 
blended fuel; and made a minor stylistic change. 


A.L.R.4th 269. 
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7-9-26.1 TAXATION 7-9-29 


7-9-26.1. Exemption; gross receipts tax and compensating tax; fuel for 
space vehicles. 


A. Exempted from the gross receipts tax are the receipts from selling fuel, oxidizer ora 
substance that combines fuel and oxidizer to propel pry vehicles or to operate space vabiolt 
launchers. 

B. Exempted from the compensating tax is the use of fuel, oxidizer or a substance that com- 
bines fuel and oxidizer to propel space vehicles or to operate space vehicle launchers. 


History: 1978 Comp., § 7-9-26.1, enacted by Laws Effective dates. — Laws 2008, ch. 62, § 5 made Laws 
2008, ch. 62, § 1. : ’ 2003, ch. 62, § 1 effective July 1, 2003. 


7-9-27, Exemption; compensating tax; personal effects. 


Exempted from the compensating tax is the use by an individual of personal or household effects 
brought into the state in connection with the establishment by him of an initial residence in this 
state and the use of property brought into the state by a nonresident for his own nonbusiness use 
while temporarily within this state. 


History: 1958 Comp., § 72-16A-12.15, enacted by Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 20. Laws 1969, ch. 144, § 20 effective July 1, 1969, 


7-9-28. Exemption; gross receipts tax; occasional sale of property or 
services. 


Exempted from the gross receipts tax are the receipts from the isolated or occasional sale 
of or leasing of property or a service by a’person who is neither regularly engaged nor holding 
himself out as engaged in the business of selling or leasing the same or similar property or 
service. 


History: 1953 Comp., § 72-16A-12.16, enacted by amount of income over a long period of time, these trans- 


Laws 1969, ch. 144, § 21, actions were not occasional and were accordingly not tax 
Effective dates, — Laws 1969, ch. 144, § 68 made exempt. Kewanee Indus., Ine, v. Reese, 1993-NMSC- 006, 
Laws 1969, ch. 144, § 21 effective July 1, 1969. 114. N.M. 784, 845 P.2d 1238. 
Law reviews. — For article, "The Deductibility for Fed- 
ANNOTATIONS eral Income Tax Purposes of the New Mexico Gross Re- 
Oil company's receipts from coal dragline leases ceipts Tax Paid on the Purchase of a Newly Constructed 
not exempt. — Although oil company had not "histori- Home," see 13 N.M.L. Rey. 625 (1983). 
cally" engaged in the business of leasing draglines, where Am. Jur, 2d, A.L.R. and C.J.8, references. — Casual 
it had clearly entered that business with a large invest- or isolated sales: exemption of casual, isolated or occa- 
ment and a long-term commitment of resources, had es- sional sales under sales and use taxes, 42 A.L.R.3d 292. 


tablished 20-year terms for the leases, resulting in a fixed 


7-9-29. Exemption; gross receipts tax; certain organizations; " 
exceptions. 


A. Exempted from the gross receipts tax are the receipts of organizations that demonstrate to 
the department that they have been granted exemption from the federal income tax by the United 
States commissioner of internal revenue as organizations described in Section 501(c)(3) of the 
United States Internal Revenue Code of 1986, as that section may be amended or renumbered, 
except for receipts of a hospital licensed by the department of health. 

B. Exempted from the gross receipts tax are the receipts from carrying on chamber of com- 
merce, visitor bureau and convention bureau functions of organizations that demonstrate to 
the department that they have been granted exemption from the federal income tax by the 
United States commissioner of internal revenue as organizations described in Section 501(c) 
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7-9-30 GROSS RECEIPTS AND COMPENSATING TAX 7-9-30 


(6) of the United States Internal Revenue Code of 1986, as that section may be amended or 
renumbered. 
C. This section does not cree te to: 

(1) receipts derived from an unrelated trade or business as defined in Section 513 of 
the United States Internal Revenue Code of 1986, as that section: may be amended or renum- 
bered; 

(2) receipts of a prime contractor that are derived from operating a facility in New Mexico 
designated as a national laboratory by an act of congress; or 

_ (8) receipts of a prime contractor that are derived from operating a research facility in 
New Mexico that is owned by the state. 


History: 1978 Comp., § 7-9-29, enacted by Laws ' Laws 2019, ch. 270, § 33, effective July 1, 2019, ex- 


1970, ch, 12, § 3; 1983, ch. 220, § 6; 1988, ch. 189, § 1; cluded hospitals from the gross receipts tax exemption; 
1990, ch. 41, § 5; 2019, ch. 44, § 1; 2019, ch. 270, § 33. and in Subsection A, after "renumbered,", added "except 
Cross references. — For the exemption of certain or- for receipts of a hospital licensed by the department of 
ganizations from the compensating tax, see 7-9-15 NMSA health". 
1978. , Laws, 2019, ch..44, § 1, effective July 1, 2019, excluded 
For Sections 501 and 518 of the Internal Revenue Code, national laboratory contractors and contractors running 
see 26 U.S.C. §§ 501 and 513. state-owned research facilities from the gross receipts tax 
2019: Multiple Amendments. — Laws 2019, ch. 44, exemption for nonprofit organizations, and made certain 
§ 1 and Laws 2019, ch. 270, § 338, both effective July 1, technical amendments; in the section heading, added "ex- 
2019, enacted different amendments to this section that ceptions"; after "Internal Revenue Code of", deleted "1954" 
can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws and added "1986" throughout; and in Subsection C, added 
2019, ch. 270, § 33, as the last act signed by the governor, Paragraphs C(2) and C(3). 
is set out above and incorporates both amendments, The The 1990 amendment, effective July 1, 1990, substi- 
amendments enacted by Laws 2019, ch. 44, § 1 and Laws tuted "department" for "division" in Subsections A and B. 
2019, ch. 270, § 33 are described below. To view the ses- 
sion laws in their entirety, see the 2019 session laws on ANNOTATIONS 
NMOneSource.com. Am. Jur. 2d, A.L.R. and C.J.S. references. — Chari- 


‘The nature of the difference between the amendments 
is that Laws 2019, ch. 44, § 1, excluded national labora- organization from sales or use tax, 53 A.L.R.3d 748, 
tory contractors and contractors running state-owned Exemption of charitable or educational organization 
research facilities from the gross receipts tax exemption from sales or use tax. 69-A-TcR Sth 477. 
for nonprofit organizations, and made certain technical 
amendments, and Laws 2019, ch. 270, § 33, excluded hos- 
pitals from ‘the gross receipts tax exemption, 


table organization: exemption of charitable or educational 


7-9-30. Exemption; compensating tax; railroad equipment, aircraft and 
space vehicles. 


A. Exempted from the compensating tax is the use of railroad locomotives, trailers, containers, 
tenders or cars procured or bought for use in railroad transportation. 

B. Exempted from the compensating tax is the use of commercial aircraft bought or leased 
primarily for use in the transportation of passengers or property for hire in interstate com- 
merce. 

C, Exempted from the compensating tax is the use of space vehicles for rapeusportaion of per- 
sons or property in, to or from space. © 


History: 1953 Comp., § 72-16A-12.18, enacted by ANNOTATIONS 


Laws 1969, ch. 144, § 23; 1988, ch. 148, ’ 1; 2003, ch. pis oe DS PGs 
62, § 2. Applicability of former provision limited. — Former 
The 2003 amendment, effective July 1, 2003, substi- 72-17-41, 1953 Comp., (now Section 7-9-30A NMSA 1978) 


exempting certain railroad property from the purview of the 
former Compensating Tax Act, applied only to railroads en- 
gaged in the transportation of persons or property for hire 
on established lines. Gibbons & Reed Co, v, Bureau of Rev- 
enue, 1969-NMSC-096, 80 N.M. 462, 457 P.2d 710. 


tuted "aircraft and space vehicles" for "and aircraft" in the 
section heading and added Subsection C. 
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7-9-31 TAXATION 7-9-34 
7-9-3831, Exemption; gross receipts and compensating tax; resale 
activities of an armed forces instrumentality. 


Exempted from the gross receipts and compensating tax are the receipts from selling tangible 
personal property and the use of property by any instrumentality of the armed forces of the United 
States engaged in resale activities. 


History: 1953 Comp., § 72-16A-12.19, enacted by Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 24. Laws 1969, ch. 144, § 24 effective July 1, 1969. 
7-9-32. Exemption; gross receipts tax; oil and gas or mineral interests. 


Exempted from the gross receipts tax are the receipts from the sale of or leasing of oil, natural 
gas or mineral interests. 


History: 1953 Comp., § 72-16A-12.20, enacted by ANNOTATIONS 
Laws 1969, ch. 144, § 25. Ln 
Effective dates. — Laws 1969, ch. 144, § 68 made Am. Jur. 2d, A.L.R. and C.J.S. references. — Mining 
Laws 1969, ch. 144, § 25 effective July 1, 1969. exemption from sales or use tax, 47 A.L.R.4th 1229. . 


7-9-33. Exemption; gross receipts tax; products subject to Oil and Gas 
Emergency School Tax Act. 


A. Exempted from the gross receipts tax are receipts from the sale of products the severance of 
which is subject to the tax imposed by the Oil and Gas Emergency School Tax Act [Chapter 7, Arti- 
cle 31 NMSA 1978] except that receipts from the sale of products other than for subsequent resale 
in the ordinary course of business, for consumption outside the state, or for use as an ingredient 
or component part of a manufactured product are subject to the Gross Receipts and Compensating 
Tax Act as well as to the Oil and Gas Emergency School Tax Act. 

B. No gross receipts tax or compensating tax pursuant to the Gross Receipts and Compensat- 
ing Tax Act shall apply to storing crude oil, natural gas or liquid hydrocarbons, individually or 
any combination, or to the use of such products for fuel in the operation of a "production unit" as 
defined by the Oil and Gas Emergency School Tax Act.» 


History: 1953 Comp., § 72-16A-12.21, enacted by the privilege of" following "apply to", and deleted "thereof" 


Laws 1969, ch. 144, § 26; 1975, ch. 133, § 1; 1984, ch. 2, following "combination". 
§ 8; 1989, ch. 115, § 1. 

The 1989 aniendmont effective July 1, 1989, substi- ANNOTATIONS 
tuted "products" for "persons" in the catchline; rewrote Am. Jur. 2d, A.L.R. and CwJ.S. references. — Mining 
Subsection A; and in Subsection B deleted "any person for exemption Fane sales or use tax, 47 A.L.R.4th 1229. 


7-9-34. Exemption; gross receipts tax; refiners and persons subject to 
Natural Gas Processors Tax Act. 


A. Exempted from the gross receipts tax are receipts from the sale or processing’ of products 
the processing of which is subject to the privilege tax imposed by the Natural Gas Processors Tax 
Act [Chapter 7, Article 33. NMSA 1978] except that receipts from the sale of products other than 
for subsequent resale in the ordinary course'of business, for consumption outside the state, or for 
use as an ingredient or component part of a manufactured product are subject to the Gross Re- 
ceipts and Compensating Tax Act as well as to the Natural Gas Processors Tax Act. 

B. No gross receipts tax or compensating tax pursuant to the Gross Receipts and Compensat- 
ing Tax Act shall apply to receipts from storing or using crude oil, natural gas or liquid hydrocar- 
bons, individually or any combination, when stored or used in New Mexico by a "processor", as 
defined by the Natural Gas Processors Tax Act, or by a person engaged in the business of refining 
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7-9-35 GROSS RECEIPTS AND COMPENSATING TAX 7-9-36 


oil, natural gas or liquid hydrocarbons who stores or uses the crude oil, natural gas or liquid hy- 
drocarbons in the regular course of his refining business. 


History: 1958 Comp., § 72-16A-12.22, enacted by ANNOTATIONS 
Laws 1969, ch. 144, § 27; 1970, ch, 13, § 1; 1975, ch. ,. ' : ‘ 
188, § 2; 1984, ch. 2, § 4; 1989, ch. 115, § 2. Company not entitled to exemption when selling 


natural gas to refinery. — A gas company is neither a 


Cross references. — For meaning of "processor", see ; ; / 
a: user of natural gas nor in the business of refining natural 


7-33-2 NMSA 1978. 


The 1989 amendment, effective July 1, 1989, rewrote gas when it sells natural gas to a refinery, and, thus, it 
Subsection A; and in Subsection B substituted "receipts is not entitled to the exemption provided in Subsection B. 
from storing" for "any person for the privilege of storing", Gas Co. v. O'Cheskey, 1980-NMCA-085, 94 N.M. 630, 614 


and deleted "thereof" following "combination", » ghed 547 , 


7-9-35. Exemption; gross receipts tax; natural resources subject to 
Resources Excise Tax Act. 


Exempted from the gross receipts tax are receipts from the sale or processing of natural re- 
sources the severance or processing of which are subject to the taxes imposed by the Resources 
Excise Tax Act [Chapter 7, Article 25 NMSA 1978] except as otherwise provided in Section 7-25-8 
NMSA 1978. 


History: 1953 Comp., § 72-16A-12.23, enacted by Laws Construction work incidental to "severing" ex- 
1969, ch. 144, § 28; 1984, ch. 2, § 5; 1989, ch. 115, § 3. empt. — The exemption provided by this section applies 
The 1989 amendment, effective July 1, 1989, substi- since "severing" was taking place as the development 
tuted "natural resources" for "persons" in the catchline, and work was performed and none of taxpayer's work was 
substituted the present provisions for "When a privilege preliminary to or preparatory for "severing"; therefore, 
tax is imposed for the privilege of severing or processing receipts from development work, which includes construc- 
natural resources by the Resources Excise Tax Act, the pro- tion, are exempted from the gross receipts tax and taxable 
visions of the Resources Excise Tax Act shall apply for the under the service tax (resources excise tax) when such 
privilege of engaging in business stated and in that act, and construction work was incidental to the "severing." Patten 
no gross receipts pursuant to the Gross Receipts and Com- v. Bureau of Revenue, 1974-NMCA-051, 86 N.M. 355, 524 
pensating Tax Act shall apply to or create a tax liability P.2d 527. 
for such privilege, except as is provided in Section 7-25-8 Taxation of lumber business activities. — "Road 
NMSA 1978, A taxpayer subject to the Resources Excise maintenance" and "hauling" are an integral and indis- 
Tax Act is also subject to the compensating tax pursuant pensable part of a taxpayer's activity of severing timber 
to the Gross Receipts and Compensating Tax Act and any and delivering it to a lumber mill and as such are exempt 
other taxes imposed by any tax act which is applicable to - from the Gross Receipts Tax Act, Chapter 7, Article 9 
the taxpayer pursuant to the NMSA 1978." NMSA 1978, by the provisions of this section, while being 
taxable under the Resources Excise Tax Act, Chapter 7, 
ANNOTATIONS Article 25 NMSA 1978. Carter & Sons, Inc, v. New Mexico 


Amendment to be prospectively applied. — The Bureau of Revenue, 1979-NMCA-025, 92 N.M. 591, 592 
amendment of this section by Laws 1984, ch. 2, § 5 is to P.2d 191. f 
be only prospectively applied from and after the date the _No compensation tax on property purchased out- 
legislation was signed into law, February 11, 1984, Phelps side state, used in state mine operations. — Com- 


D en Div., Dep't of Taxati pensating tax may not be assessed ‘based on property 
i Rochmigineneicest wie Salah te Dans! | Paes purchased outside of New Mexico but used.in New Mexico 


Construction and severing work. — Where both in the mine operations of a taxpayer in severing uranium 
severing and construction work occur at the same time ore. In re Ranchers-Tufco Limestone Project Joint Venture, 
on the same job, the classification of "construction" is not 1983-NMCA-126, 100 N.M. 632, 674 P.2d 522, cert. de- 


justified and receipts from severing are exempt from gross nied, 100 N.M. 505, 672 P.2d 1136 (decided prior to 1984 


receipts tax. J.W. Jones Const. Co., v. Revenue Div., Dep't amendment). 


979-NMCA-144, 94 N.M. 39, 60 Am. Jur. 2d, A.L.R. and C.J.S. references. — Mining 
Bee ct esnaa Rew Leahy a : exemption from sales or use tax, 47 A.L.R.4th 1229. 


7-9-36. Exemption; gross receipts tax; oil and gas consumed in the 
pipeline transportation of oil and gas products. 


Exempted from the gross receipts tax are receipts from the sale of oil, natural gas, liquid hy- 
drocarbon or any combination thereof consumed as fuel in the pipeline transportation of such 
products. 


History: 1953 Comp., § 72-16A-12.24, enacted by Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 29. Laws 1969, ch. 144, § 29 effective July 1, 1969. 
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7-9-37 | TAXATION! 7-939 
7-9-37. Exemption; compensating tax; use of oil and gas in the ip pono 
transportation of oil and gas products. 


Exempted from the compensating tax is the use of oil, natural gas, liquid hydrocarbon or any 
combination thereof as fuel in the pipeline diene oases of such products. 


History: 1953 Comp., § 72- 16A-12, 25, enacted by Effective dates. — Laws 1969, ch. 144, §.68..made 
Laws 1969, ch. 144, § 30. Laws 1969, ch.'144, § 30 effective July 1, 1969. 


7-9-38. Exemption; compensating tax; use of electricity in the 
production, conversion and transmission of electricity. 


1 rr s 4 ; ° 4 . . : : 
Exempted from the compensating tax is electricity used in the production and transmission of 
electricity, including transmission using voltage source conversion technology. 


History: 1953 Comp., §. 72-16A-12.26, enacted by using voltage source conversion technology and after 


Laws 1969, ch. 144, § 31; 2012, ch. 12, § 1. "transmission of electricity", added the remainder of the 
The 2012 amendment, effective July 1, 2012, ex- sentence, 


empted electricity used in the transmission of electricity 


7-9-38.1. Exemption; gross receipts tax; interstate telecommunications 
services. 


Exempted from the gross receipts tax are receipts from the sale or provision of interstate tele- 
communications services: subject to the Interstate Telecommunications Gross Receipts Tax Act 
[Chapter 7, Article 9C NMSA 1978]. 


History: Laws 1992, ch. 50, § 12 and Laws 1992, ch. The 1993 amendment, effective July 1, 1993, deleted 
67, § 12; 1993, ch. 31, § 8. ’ the "to the extent that receipts from such services are" fol- 
lowing "services" and "tax under" following "subject to", 


7-9-38.2. Exemption; gross receipts tax; sale of certain 
et telecommunications services. 


Exempted from the gross receipts tax.are receipts of a home service provider from providing 
mobile telecommunications services to persons whose place of primary use is outside New Mexico, 
regardless of where the mobile telecommunications’services originate, terminate or pass tare. 
For the purposes. of this Becklon, "home service provider’, "mobile telecommunications services" 
and "place of primary use" have the meanings given in the federal Mobile Telecommunications 
Sourcing Act. 


History: Laws 5 2002; ch, 18, § 2. Effective dates. — Laws 2002, ch. 18, § 8 made Laws 
Cross references. — For the federal Mobile Telecom- 2002, ch. 18, § 2 effective August 1, 2002. 
munications Sourcing Act, see 4'U.S.C.S.'§ 116 et seq. 


7-9-39. Exemption; gross receipts tax; fees from social organizations. 


A. Exempted from the gross receipts tax are the receipts from dues and registration fees of non- 
profit social, fraternal, political, trade, labor or professional organizations and business leagues. 
B. For the purposes of this section: 

(1) "dues" means amounts that a member of an organization pays at recurring intervals to 
retain membership in an organization where such amounts are used for the general maintenance 
and upkeep of the organization; and 

(2) "registration fees" means amounts paid by persons to attend a specific event sponsored 
by an organization to defray the cost of the event. 
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7-9-40 GROSS RECEIPTS AND COMPENSATING TAX 7-9-41 


History: 1953 Comp., § 72-16A-12.27, enacted by Ass'n v. Bureau of Revenue, 1976-NMCA-052, 89 N.M. 345, 
Laws 1969, ch. 144, § 32; 1977, ch. 141, § 1. 552 P.2d 476, cert. denied, 90 N.M. 7, 558 P.2d 619, 
The American Automobile Association is a "busi- 


ANNOTATIONS ness organization" in the common understanding of 
Compiler's notes. — The following cases were decided that term. It is a group of people that has a more or less 
under the prior version of this section which exempted constant membership, a body of officers, a purpose and a 
nonprofit business organizations. set of regulations, and engages in a commercial activity, 
It is not necessary for all members to engage in even though it is a nonprofit activity and the receipts in- 
business in order for a group to constitute a business or- volved in AAA's activities are from dues and registration 
ganization. AAA v. Bureau of Revenue, 1975-NMSC-058, fees. AAA v. Bureau of Revenue, 1975-NMSC-058, 88 N.M. 
88 N.M. 462, 541 P.2d 967. CE Ae te i . 
Nonprofit business organization exempt. — The A nonprofit" corporation means a corporation 
supreme court has decided that a nonprofit business orga- which distributes no part of the income or profit to its 
nization, the receipts of which are from dues and registra- members, directors or officers. AAA v. Bureau of Revenue, 
tion fees of its members, is exempt from the payment of a 1975-NMSC-012, 87 N.M. 330, 533 P.2d 103, rev'd on other 


gross receipts tax. Twining Coop. Domestic Water & Sewer grounds, 1975-NMSC-058, 88 N.M. 462, 541 P.2d 967. 


7-9-40. Exemption; gross receipts tax; purses and jockey remuneration 
at New Mexico racetracks; receipts from gross amounts 
wagered. 


A. Exempted from the gross receipts tax are the receipts of horsemen, jockeys and trainers 
from race purses at New Mexico horse racetracks subject to the jurisdiction of the state racing 
commission. 

B. Exempted from the gross receipts tax are the receipts of a racetrack from the commis- 
sions and other amounts. authorized by Section 60-1-10 NMSA 1978 [repealed] to be retained 
by a racetrack conducting horse races under the authority of a license from the state racing 
commission. 


History: 1953 Comp., § 72-16A-12.28, enacted by by Paragraph (1) of Subsection A of Section 60-1-15 NMSA 


Laws 1970, ch. 60, § 2; 1971, ch. 145, § 1; 1985, ch. 137, 1978", 
§ 1; 1989, ch. 260, § 1. 
Bracketed material. — Laws 2007, ch. 39, § 34 re- ANNOTATIONS 
pealed 60-1-10 NMSA 1978, effective July 1, 2007, ae Enactment of exemption shows no intent as to prior 
Cross references. — For the state racing commission, treatment. — Since the reporting periods for the receipts of 
see ila NMSA 1978. ' a horse owner and a horse trainer are prior to the enactment 
c T e 1989 amendment, effective June 16, 1989, deleted of this section, no exemption under it is available. The fact 
admissions and" following "receipts from" in the section that an exemption was subsequently enacted does not show 
heading; and in Subsection B restructured former Para- a legislative intent that the receipts were not subject to the 
graph (2) so as to constitute the language beginning with gross receipts tax prior to enactment of the exemption. Till 
‘the commissions", deleted former Paragraph (1) which v, Jones, 1972-NMCA-046, 83 N.M. 743, 497 P.2d 745, cert. 
read "admissions to the racetrack on any racing day", and denied '8a NM. 740, 497 P2d 742. ; : 


deleted former Paragraph (3) which read "the tax imposed 


7-9-41. Exemption; gross receipts tax; religious activities. 


Exempted from the gross receipts tax are the receipts of a minister of a religious organization, 
which organization has been granted an exemption from federal income tax by the United States 
commissioner of internal revenue as an organization described in Section 501(c)(3) of the United 
States Internal Revenue Code of 1954, as amended or renumbered, from religious services pro- 
vided by the minister to an individual recipient of the service. 


History: 1953 Comp., § 72-16A-12.29, enacted by ANNOTATIONS 
Laws 1972, ch. 61, § 2. ; 
Cross references. — For Section 501(c)(3) of the Inter- Am. Jur. 2d, A.L.R. and C.J.S. references. — Reli- 
nal Revenue Code of 1954, see 26 U.S.C. § 501(c)(3). gious organization's exemption from sales or use tax, 54 
A.L.R.3d 1204, 
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7-9-41.1 TAXATION , 7-9-41.5 


7-9-41.1. Exemption; gross receipts tax and governmentalgross « 
receipts tax; athletic facility surcharge. 


Exempted from the gross receipts tax and from the governmental gross receipts tax are the 
receipts of a university from an athletic facility surcharge imposed pursuant to the University 
Athletic Facility Funding Act [21-30-1 through 21-30-10 NMSA 1978]. 


History: Laws 2007, ch. 117, § 1. Emergency clause. — Laws 2007, ch. 117, § 12 con- 
tained an emergency clause and was approved Mantlis 30, 
2007. ; mal 


7-9-41.2. Deleted. 


Compiler's notes. — Laws 2008, ch. 11, § 1, amended compilation commission received a letter from the eco- 
Laws 2007, ch. 172, § 29, to provide that if the require- nomic development department dated February 12, 2010, 
ments of Subsection A of Laws 2007, ch. 172, § 29 were notifying the compilation commission that’ while Union 
not fulfilled, the effective date of this section would be Pacific had made the land acquisition, construction of a 
July 1, 2010, provided that prior to January 1, 2010, the’ ~ ‘railroad locomotive refueling facility project in Dofia Ana 
economic development department certify to the taxation county had not commenced,as required by Laws 2007, ch. 
and revenue department that construction of a railroad 172, § 29. Therefore, Section 7-9-41.2 NMSA 1978 failed 
locomotive refueling facility project in Dona Ana county to become effective and was deleted by the compiler. For 
had commenced, including the land acquisition, acquisi- provisions of former section, see the ee NMSA 1978 on 
tion of all necessary permits and commencement of ac- NMOneSource.com. 


tual construction, On February 16, 2010, the New Mexico 


7-9-41.3. Exemption; receipts from sales by disabled street vendors. 


A. Exempt from payment of the gross receipts tax are receipts from the Sate of goods ipa a dis- 
abled street vendor. 
B. As'used in this section: 

(1) "disabled" means to be blind or permanently disabled with medical improvement not 
expected pursuant to 42 USCA 421 for purposes of the federal Social Security Act.or to have a per- 
manent total disability pursuant to the Workers' Compensation Act [Chapter 52, Article a Diners 
1978]; and 

(2) "street vendor" means a person licensed by.a local government to sell items of tangible 
personal property by newly setting up a sales site daily or selling the items from é a aang i cabs, 
tray, blanket or other device. 


History: Laws 2007, ch. 45, § 13 and 2007, ch. 237, Duplicate laws, — Lave 2007, ch. 45, § 13 and Lawa 


§1, 2007, ch. 237, §:1 enacted identical new sections. The sec- 
Cross references, — For the federal Social Security tion was set out as enacted by Laws 2007, ch. 237, § 1, 


Act, see 42 U.S.C. § 301. | effective June 15, 2007. See 12-1-8 NMSA 1978. 
7-9-41.4. Exemption; officiating at New Mesicn nchivi tied association- 
sanctioned school events. 


Exempted from the gross receipts tax are the receipts from refereeing, umpiring, scoring or 
other officiating at school events sanctioned by the New Mexico activities association. 


History: Laws 2009, ch. 62, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 62 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-9-41.5. Exemption; nonprofit hospitals from local option gross 
receipts taxes. 


A. Exempted from any local option gross receipts tax, but not the state gross receipts tax, are 
receipts of a nonprofit hospital licensed by the department of health. 
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B. \ As used in this section, "nonprofit hospital" means a hospital that has been granted exemp- 
tion from federal income tax by the United States commissioner of internal revenue as an organi- 
zation described in Section 501(c)(3) of the Internal Revenue Code. 


History: Laws 2019, ch. 270, § 34. 


cig 


Effective dates. — Laws 2019, ch. 270, § 60 made 
Laws 2019, ch. 270,.§ 34 effective July 1, 2019. 


7-9-41.6. Exemption; gross receipts; certain health care providers from 
federal coronavirus aid; relief, and economic security act 


payments. 


Exempted from the gross receipts.tax are receipts of health care providers, other than hospitals 
licensed by the department of health, from payments by the United States department of health and 
human services from the federal public health and social services emergency fund to providers eligible 
to receive the payments pursuant, to the federal Coronavirus Aid, Relief, and Economic Security:Act. 


History: Laws 2020 (1st S.S.), ch. 4, § 8. 

Emergency clauses. — Laws 2020 (1st S.S.). ch. 4, 
§ 5 contained an emergency clause and was approved 
June 29, 2020. 

Cross references. — For federal Coronavirus Aid, Re- 
lief, and Economic Security Act, see Pub.L. 116-136. 

Temporary provisions. — Laws 2020 (1st S.S.). ch. 4, 
§ 4, effective June 29, 2020, provided: 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA 
1978, no interest shall accrue and no penalty shall be as- 
sessed to a taxpayer for: 

(1) . tax liabilities pursuant to the Income Tax Act or 
the. Corporate Income and Franchise Tax Act for failure 
to pay the tax that became due April 15, 2020 through 
July 15, 2020; provided that the failure to pay the tax was 
made without intent'to evade or defeat the tax; and pro- 
vided further that payment for the unpaid payments is 
made in full on or before April 15, 2021; 

(2) tax liabilities pursuant to the Withholding Tax Act 
for failure to pay the tax that became due March 25, 2020 
through July 25, 2020; provided that the failure to pay the 
tax was made without intent to evade or defeat the tax; 
and provided further that payment for the unpaid taxes i is 
made in full on or before April 25, 2021; 

(3). gross receipts tax, local option gross receipts ~ or 
compensating tax liabilities for failure to pay any of those 
taxes that became due March 25, 2020 through July 25, 
2020; provided that the failure to pay the tax was made 
without intent to evade or defeat the tax; and provided 


further that payment for the unpaid taxes i is made in full 


on or before April 25, 2021; os 


79-42, Repealed. 


Repeals. — Laws 1984, ch. 2, § 11, repealed 7-9-42 
NMSA 1978, enacted by Laws 1973, ch. 67, § 2, relating to 
the exemption of the receipts from the leasing or licensing 
of theatrical and television films and tapes from the gross 


(4) tax liabilities assessed between September 3, 2019 
and January 3, 2020 as the result of a managed audit per- 


‘formed in accordance with a managed audit agreement pur- 


suant to Section 7-1-11.1 NMSA 1978; provided that pay- 
ment for those liabilities is made pursuant to terms of the 
managed audit agreement on or before December 31, 2020. 

B. Notwithstanding Sections 7-38-49 and 17-38-50 
NMSA 1978, no:interest.shall accrue and no penalty shall 
be assessed to a property owner for unpaid property taxes 
that became due April 10, 2020 pursuant to Section 7-38- 
38 NMSA 1978; provided that: 

(1) the unpaid property taxes did not become delin- 
quent because of an intent to defraud by the property 
owner; 

(2) payment for the unpaid property taxes is made in 


full on or before May 10, 2021; and 


(3) the subject property does not have property taxes 
that became delinquent pursuant to Section 7-38-46 
NMSA 1978 prior to May 10, 2020, 

Cross references. — For Section 1222(11) of the Inter- 
nal Revenue Code, see 26 U.S.C; § 1222, 

The 2019 amendment, effective June 14, 2019, re- 
duced the capital gains deduction from fifty percent to 
forty percent of the taxpayer's net capital gain income for 


_the taxable-year for which the deduction is being claimed; 


in Subsection.A, in Paragraph A(2), after the paragraph 
designation, deleted "the following percentage" and added 
"forty percent"; and deleted former Subparagraphs A(2) 
(a) through A(2)(e); and in Subsection B, after the subsec- 
tion designation, deleted "A husband and wife" and added 
"Married individuals". 


receipts and compensating tax, effective February 11, 
1984. For present provisions relating to exemption of re- 
ceipts from leasing and licensing theatrical and television 
films and tapes, see 7-9-76,2 NMSA 1978, 


7-9-43. Nontaxable transaction certificates and thet evidence required 
-to entitle persons to deductions. 


UA. Except as provided in Subsection B of this section, a person may establish entitlement to 
a deduction from gross receipts allowed pursuant to the Gross Receipts and Compensating Tax 
Act by obtaining a properly executed nontaxable transaction certificate from the purchaser. Non- 
taxable transaction certificates shall contain the information and be in a form prescribed by the 
department. The department by regulation may deem to be nontaxable transaction certificates 
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documents issued by other states or the multistate tax commission to taxpayers not required to 
be registered in New Mexico. Only buyers or lessees who have a registration number or have ap- 
plied for a registration number and have not been refused one under Subsection C of Section 7-1- 
12 NMSA 1978 shall execute nontaxable transaction certificates issued by the department. If the 
seller or lessor has been given an identification number for tax purposes by the department, the 
seller or lessor shall disclose that identification number to the buyer or lessee prior to or upon ac- 
ceptance of a nontaxable transaction certificate. 

B. Except as provided in Subsection C of this section, a person who does not comply with Sub- 
section A of this section may establish entitlement to a deduction from gross receipts by present- 
ing alternative evidence that demonstrates the facts necessary to support entitlement to the de- 
duction, but the burden of proof is on that person, Alternative evidence includes: 

(1) invoices'or contracts that identify the nature of the transaction; a 

(2) documentation as to the purchaser's use or disposition of the property or service; 

(3) a statement from the purchaser indicating that the purchaser sold or intends to resell 
the property or service purchased from the seller, either-by itself or in combination with other prop- 
erty or services, in the ordinary course of business. The statement from the purchaser shall include: 

(a) the seller's name; ! 
(b) the date of the invoice or date of the transaction; 

(c) the invoice number or a copy of the invoice; 

(d) acopy of the purchase order, if available; 

(e) the amount of purchase; and 

(f) a description of the property or service purchased or leased; or 

(4) any other evidence that demonstrates the facts necessary to establish entitlement to 
the deduction. 

C. Subsection B of this section does not apply to sellers of electricity or fuels that are parties to 
an agreement with the department pursuant to Section 7-1-21.1 NMSA 1978 regarding the deduc- 
tion pursuant to Subsection B of Section 7-9-46 NMSA 1978. 

D. When a person accepts in good faith a properly executed nontaxable transaction certificate 
from the purchaser, the properly executed nontaxable transaction certificate shall be conclusive 
evidence that the proceeds from the transaction are deductible from the person's gross receipts. 

E. To exercise the privilege of executing appropriate nontaxable transaction certificates, a 
buyer or lessee shall apply to the department for permission to execute nontaxable transaction 
certificates, except with respect to documents issued by other states or the multistate tax commis- 
sion that the department has deemed to be nontaxable transaction certificates. 

F. Ifa person has accepted in good faith a properly executed nontaxable transaction cartificdte 
but the purchaser has not employed the property or service purchased in the nontaxable manner or 
has provided materially false or inaccurate information on the nontaxable transaction certificate, 
the purchaser shall be liable for an amount equal to any tax, penalty and interest that the seller 
would have been required to pay if the seller had not complied with Subsection A of this section. 

G. Any person who knowingly or willfully provides false or inaccurate information on a nontax- 
able transaction certificate or as alternative evidence provided in support of a claim for a deduc- 
tion may be subject to prosecution under Sections 7-1-72 and 7-1-73 NMSA 1978. 


History: 1953 Comp., § 72-16A-13, enacted by Laws or in combination with other property or services, in the 
1966, ch. 47, § 13; 1969, ch. 144, § 838; 1973, ch. 219, § 1; ordinary course of business, or other evidence that demon- 
1983, ch. 220, § 7; 1990, ch. 41, § 6; 1991, ch. 9, § 29; strates the facts necessary to establish entitlement to the 
1992, ch. 39, § 3; 1998, ch. 31, § 9; 1994, ch. 94, § 1; 1994, deduction; in Subsection A, deleted "All nontaxable trans- 
ch. 98, § 1; 1997, ch. 72, § 1; 1998, ch. 89, § 3; 2001, ch. . action certificates of the appropriate series executed by 
332, § 1; 2008, ch. 330, § 1; 2005, ch. 12, § 1; 2011, ch. “a buyers or lessees should be in ‘the possession of the seller 
148, § 1; 2018, ch. 56, § 1. or lessor for nontaxable transactions at the time the re- 

The 2018 amendment, effective March 2, 2018, pro- turn is due for receipts from the transaction. If the seller 
vided for alternative eviderice other than a nontaxable or lessor is not in possession of the required nontaxable 
transaction certificate to entitle persons to a deduction transaction certificates within sixty days from the date 
from gross receipts tax, which may include invoices or that the notice requiring possession of these nontaxable 
contracts that identify the nature of the transaction, docu- transaction certificates is given the seller or lessor,by the 
mentation as to the purchaser's use or disposition of the department, deductions claimed by the seller or lessor that 
property or service, a statement from the purchaser indi- require delivery of these nontaxable transaction certifi- 
cating that the purchaser sold or intends to resell the prop- cates shall be disallowed except as provided in Subsection 
erty or service purchased from the seller, either by itself E of this section. The" and added "Except as provided in 
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Subsection B of this section, a person may establish en- 
titlement to a deduction from gross receipts allowed pur- 
suant to the Gross Receipts and Compensating Tax Act by 


obtaining a properly executed nontaxable transaction cer- - 


tificate from the purchaser"; added new Subsections B and 
C; added new subsection designation "D"; in Subsection 
D, after "When", deleted "the seller or lessor" and added 
"a person", after | 'accepts", added "in good faith", after "a", 
added "properly executed", after the first occurrence “of 
"nontaxable transaction certificate", deleted "within the 
required time and in good faith that the buyer or lessee 
will employ the property or service transferred in a non- 
taxable manner" and added "from the purchaser", and af- 
ter "deductible from the", deleted "seller's or lessor's" and 
added "person's"; deleted former Subsections B and C and 
redesignated former Subsection D as Subsection E; in Sub- 
section EK, after "nontaxable transaction certificates,", ", de- 
leted the remainder of the subsection; and deleted former 
Subsection E and added Subsections F and G, 

The 2011 amendment, effective April 7, 2011, added 
Subsection E to permit the secretary to accept evidence 
other than a nontaxable transaction certificate to support 
a deduction from gross receipts for the sale of tangible 
personal property or licenses. 

The 2005 amendment, effective March 15, 2005, de- 
leted Subsection D, eliminating the requirement that a 
new series of nontaxable transaction certificates be issued 
for twelve-year periods. Former Subsection E is now Sub- 
section D. 

The 2003 amendment, effective June 20, 2003, in Sub- 
section D substituted "January 1, 2005" for "January 1, 
1992" three times, substituted "December 31, 2004" for 
"December 31, 1991" following "transactions after" at the 
end of the first sentence, substituted "2005" for. "1992" fol- 
lowing "calendar year" at the end of the second sentence, 
and inserted "except the nontaxable transaction certifi- 
cates issued by the department for the period January 1, 
1992 to December 31,.2001 may be executed by buyers or 
lessees for transactions occurring prior to December 31, 
2004" following "that twelve-year period" at the end of the 
third sentence; in Subsection EK, inserted "or to have a non- 
filed period" following "delinquent taxpayer" near the be- 
ginning of the second sentence, inserted "has filed returns 
for all non-filed periods and" following "until the person" 
near the middle of the second sentence, inserted "or to have 
a non-filed period" following "delinquent taxpayer" near 
the middle of the third sentence, inserted "has filed returns 
for all non-filed periods and" following "until the person" 
near the end of the third sentence, deleted "annually" fol- 
lowing "report to the department" near the middle of the 
fifth sentence, and deleted "annually" following "report to 
the department" near the middle of the sixth sentence. 

The 2001 amendment, effective July 1, 2001, in Sub- 
section D; converted the former "ten-year period" to a 
"twelve-year period" throughout the subsection. 

The 1991 amendment, effective June 14, 1991, in the 
section heading, deleted "farmers' and ranchers' state- 
ments" following "certificates" and added "Fee - Renewal" 
at the end; added ."Subject to the provisions of Subsection 
D of this section" at the beginning of Subsection A; and 
added Subsection D. 


ANNOTATIONS 


Execution of certificate. — This section makes 
clear that only the buyer, pike ad or had applied for a 
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registration number, may execute a nontaxable transac- 
tion certificate. House of Carpets, Inc., v. Bureau of Rev- 
enue, 1973-NMCA-034, 84 N.M. 747, 507 P.2d 1078. 

Liability for payment of tax. — Where a nontaxable 
transaction certificate has been properly delivered to a 
seller of service for resale, only the reseller of the service 
is liable for payment of the gross receipts tax. House of 
Carpets, Inc., v. Bureau of Revenue, 1973- NMCA-084, 84 
N.M. 747, 507 P.2d 1078. 

Taxable transaction not transformed by "nontax- 
able transaction certificate". — Issuance of a "nontax- 
able transaction certificate" does not operate to transform 
an otherwise taxable transaction into a nontaxable trans- 
action. Gas Co. v. O'Cheskey, 1980-NMCA- 085, 94 N.M. 
630, 614 P.2d 547, 

Commissioner (now department) has authority 
to issue regulations interpreting and exemplifying 
statutes concerning the possession of nontaxable trans- 
action certificates and he also has such authority as may 
be fairly implied from the statutory authorization. Rainbo 
Baking Co. v. Commissioner of Revenue, 1972-NMCA-139, 
84 N.M. 303, 502 P.2d 406. 

. Words "properly executed" are used in this section in 
the sense of completing - filling out and signing - the non- 
taxable transaction certificates. Leaco Rural Tel. Coop., 
Ine. v. Bureau of Revenue, 1974-NMCA-076, 86 N.M. 629, 
526 P.2d 426. 

Taxpayer not liable if certificates incorrectly is- 
sued. — Although receipts from transactions involving 
telephone service to schools, churches, police departments, 
fire departments and the like were not properly deduct- 
ible in the first instance because the transactions were not 
sales of tangible personal property, nevertheless, when the 
telephone company accepted the nontaxable transaction 
certificates in compliance with this section, the deductions 
authorized thereby applied and protected the company from 
tax liability on receipts from those transactions, regard- 
less of the propriety or impropriety of the certificates’ is- 
suance, Leaco Rural Tel. Coop., Inc. v. Bureau of Revenue, 
1974-NMCA-076, 86 N.M. 629, 526 P.2d 426. 

Reliance on certificates improper following change 
in law. — This section protects a taxpayer when the pur- 
chaser who provided the nontaxable transaction certifi- 
cates (NTTC) has failed to live up to the promise that the 
actual transaction was nontaxable. However, it does not 
protect taxpayers from changes in the law that render for- 
merly nontaxable transactions taxable. Indeed, a taxpayer 
has an affirmative duty to keep informed about changes in 
the tax law affecting liability and cannot escape tax liabil- 
ity for transactions based on NTTCs issued before a change 
in the law rendered the NTTCs invalid for those transac- 
tions, Arco Materials, Inc. v. State Taxation & Revenue Dep't, 
1994-NMCA-062, 118 N.M. 12, 878 P.2d 330, rev'd on other 
grounds sub nom. Blaze Constr. Co. v. Taxation & Revenue 
Dep't, 1994-NMSC-110, 118 N.M. 647, 884 P.2d 8083, cert. de- 
nied, 514 US. 1016, 115 S. Ct. 1859, 131 L. Ed. 2d 216 (1995). 

Certificate inapplicable to in-state ambulance re- 
ceipts. — A nontaxable transaction certificate accepted 
by a taxpayer who will make initial use of the product or 
service outside of this state does not apply to receipts from 
the taxpayer's in-state ambulance service. McKinley Am- 
bulance Serv. v. Bureau of Revenue, 1979-NMCA-026, 92 
N.M, 599, 592 P.2d 515. 


7-9-43.1. Nontaxable transaction certificates not required by liquor 


wholesalers. 


Notwithstanding the provisions of Section 7-9-43 NMSA 1978, a liquor wholesaler licensed as a 
wholesaler by the superintendent of regulation and licensing pursuant to the Liquor Control Act 
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[60-3A-1 NMSA 1978 et seq.] is not required to obtain a nontaxable transaction certificate from 
a person issued a retailer's, dispenser's, restaurant, public service or governmental license by the 
superintendent of regulation. and licensing pursuant to the Liquor Control Act or the purpose of 
taking deductions under the Gross Receipts and Compensating Tax Act. 


History: Laws 1981, ch. 838, § 1; 1992, ch. 39, § 4.. substituted all of the present language beginning with 


The 1992 amendment, effective July 1, 1992, substi- "person" for "liquor retailer licensed by the department 
tuted "as a wholesaler. by the superintendent of regula- of alcoholic beverage control for the purpose of taking de- 
tion and licensing pursuant to the Liquor Control Act’ ductions under the Gross Receipts and Compensating Tax 
for "by the department of alcoholic beverage control", and Act", 


7-9-44, Repealed: 


Repeals, — Laws 2018, ch, 56, § 2 repealed 7-9-44 transaction certificate, effective March 2, 2018. For pro- 


NMSA 1978, as enacted by Laws 1969, ch. 144, § 34, re- visions of former section, see the 2017 NMSA 1978 on 
lating to suspension of the right. to use a nontaxable NMOneSource.com. 


7 9-45. Deductions: . 


A. Receipts may only be deducted once from gross receipts or governmental gross necalb 
when computing the gross receipts tax or governmental gross receipts tax due. 

B. The same receipts shall not be both exempt from the gross receipts tax and deducted fh 
gross receipts. 

C.. The same receipts shall ee be both exempt from the governmental gross receipts tax and 
deducted from governmental gross receipts. 


History: 1978 Comp., § 7-9-45, enacted by Laws deducted" in the: first sentence, and substituted "several 


1969, ch. 144, § 35; 1970, ch. 77, § 1; 1970, ch. 78, § 1; times in those sections" for "several times in Sections. 7- 

1971, ch. 217, § 1; 1972, ch. 39, §.1; 1977, ch. 288, § 1; 9-46 through, 7-9-76.2 and 7-9-83 through 7-9-85 NMSA 

1979, ch. 338, § 2; 1984, ch. 129, § 1; 1989, ch. 262, § 5; 1978" in the.second sentence, 

1994, ch. 45, § 3; 1995, ch. 70, § 5; 1999, ch. 281, § 2; The 1995 amendment, effective July L 1995, Sahat 

2017 (1st S.S.), ch. 3, § 16, tuted "and 7-9-83 through 7-9-85" for "7-9- 83 and 7-9-84" 
The 2017 (1st S.S.) amendment, effective July 1, 2017, in the first and second sentences of Subsection A. 

clarified that certain receipts may only be deducted once The 1994 amendment, effective July 1, 1994, desig- 

from gross receipts or governmental gross receipts when nated the previously undesignated first two sentences as 

computing the gross receipts tax or governmental gross re- Subsection A and the previously undesignated last sen- 

ceipts tax due; in Subsection A, deleted "In computing the tence as Subsection B; in Subsection A, inserted "or gov- 

gross receipts tax or governmental gross receipts tax due, ernmental gross receipts tax" in the first sentence and 

only those receipts specified in Sections 7-9-46 through 7- "7-9-83 and 7-9-84" in both sentences, and added "or goy- 

9-76,2,.7-9-77.1, 7-9-83, 7-9-85 through 7-9-87 and 7-9-89 ernmental gross receipts” at the end of the second-sen- 

NMSA 1978 may be deducted. Receipts, whether specified tence; and added Subsection, C. 

once or several times in those sections, may be deducted only The 1989 amendment, effective Tuyo i 1989, added 

once from gross receipts or governmental gross" and after the third and fourth sentences; 

"Receipts", added "may only be deducted once from gross re- 

ceipts or governmental gross receipts when computing the _ ANNOTATIONS 


gross receipts tax or governmental gross receipts tax due" 
in Subsection B, added "The same", after the first occurrence 
of "receipts", deleted "that are exempted from the gross. re- 


Deductions or exemptions from a tats ‘waa He 
strictly construed in favor of the taxing authority, must 


; " ‘ - . , ' be-clearly and unambiguously expressed in the statute, 
ceipts tax may" and added "shall", after "not be", added "both and must be clearly established by the ‘taxpayer claim- 


exempt from the gross receipts tax and", and deleted the last 
sentence, which provided "Receipts that, are deducted from ee lice hs te ‘07, yeas prim yaar 
Bross receipts may. not be exempted ifrom the gross receipts Tax statute must also be given fair, unbiased and 
tax."; and in Subsection C, added "The same", after the first reasonable construction, without favor or prejudice to 
occurrence of "receipts", deleted ‘that are exempted from the either the taxpayer or the state, to the end that the legis- 
governmental gross receipts tax’, after ‘shall not be", added lative intent is effectuated and the public interests to be 
both exempt from the governmental gross receipts tax and", subserved thereby are.furthered. Chavez v. Commissioner 
and deleted the last sentence, which provided "Receipts that of Revenue, 1970-NMCA-116, 82 N.M. 97, 476 P.2d 67. 
are deducted from governmental gross receipts shall not be Deductinns narrowly Feo reasonably Consiaend. 
exempted from the governmental gross receipts tax.". — If a taxis clearly applicable, except for a statutory, ex- 
The 1999 amendment, effective July 1, 1999, in Sub- emption, exception or deduction therefrom, the provision 
section A, substituted "Sections 7-9-46 through 7-9-76.2, for the exemption, exception or deduction must be nar- 
7-9-77.1, 7-9-83, 7-9-85 through 7-9-87 and 7-9-89 NMSA’ rowly but.reasonably construed, Chavez’v. Commissioner 


1978 may be deducted" for "Sections 7-9-46 through 7- . 
9.76.2, and 7-9-89, through 7.9-85 NMSA 1978 may be venue ITO Coed 1G PANY 07,4768 2d G7, 
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7-9-46. Deduction; gross receipts; governmental gross receipts; sales to 
manufacturers and manufacturing service providers. 


A. Receipts from selling tangible personal property may be deducted from gross receipts or 
from governmental gross receipts if the sale is made to a person engaged in the business of manu- 
facturing who delivers a nontaxable transaction certificate to the seller. The buyer delivering the 
nontaxable transaction certificate must incorporate the tangible personal property as an ingredi- 
ent or component part of the product that the buyer is in the business of manufacturing. 

B. Receipts from selling a manufacturing consumable to a manufacturer or a manufacturing 
service provider may be deducted from gross receipts or from governmental gross receipts if the 
buyer delivers a nontaxable transaction certificate to the seller. 

-C. Receipts from selling or leasing qualified equipment may be deducted from gross receipts 
if the sale is made to, or the lease is entered into with, a person engaged in the business of manu- 
facturing or a manufacturing service provider who delivers a nontaxable transaction certificate to 
the seller; provided that a manufacturer or manufacturing service provider delivering a nontax- 
able transaction certificate with respect to the qualified equipment shall not claim an investment 
credit pursuant to the Investment Credit Act for that same equipment. 

D. The purpose of the deductions provided in this section is to encourage manufacturing busi- 
nesses to locate in.New Mexico and to reduce the tax burden; including reducing pyramiding, on 
the tangible personal property that is consumed in the manufacturing process and that is pur- 
chased by manufacturing businesses in New Mexico. 

EK. The department shall annually report to the revenue stabilization and tax policy commit- 
tee the aggregate amount of deductions taken pursuant to this section, the number of taxpayers 
claiming each of the deductions and any other information that is necessary to celerming that the 
deductions are performing the purposes for which they are enacted. 

F. A taxpayer deducting gross receipts pursuant to this section shall report the amount de- 
ducted separately for each deduction provided in this section and attribute the amount of the 
deduction to the appropriate authorization provided in this section in a manner required by the 
department that facilitates the evaluation by the legislature of the benefit to the state of these 
deductions. 

G. As used in this section: 

(1) "manufacturing consumable" means tangible personal property, other than qualified 
equipment or an ingredient or component part of a manufactured product, that is incorporated 
into, destroyed, depleted or transformed in the process of manufacturing a product, including elec- 
tricity, fuels, water, manufacturing aids and supplies, chemicals, gases and other tangibles used to 
manufacture a product; 

(2) “manufacturing operation" means a plant operated by a manufacturer or manufactur- 
ing service provider that employs personnel to perform production tasks to produce goods, in con- 
junction with machinery and equipment; and 

(3) "qualified equipment" means machinery, equipment and tools, including component, 
repair, replacement and spare parts thereof, that are used directly in the manufacturing process 
of a manufacturing operation. "Qualified equipment" includes computer hardware and software 
used directly in the manufacturing process of a manufacturing operation but excludes any motor 
vehicle that is required to be registered in this state pursuant to the Motor Vehicle Code. 


History: 1953 Comp., § 72-16A-14.1, enacted by to a gross receipts tax deduction for manufacturers, and 
Laws 1969, ch. 144, § 36; 1992, ch. 100, § 4; 2012, ch. — defined "manufacturing consumable", as used in this 
5, § 4; 2018, ch. 160, § 9; 2021, ch. 65, § 13; 2021, ch. section; in the section heading, deleted "tax", and added 
66, § 2. "and manufacturing service providers"; in Subsection 

2021 Multiple Amendments. — Laws 2021, ch. 65, B, after "Receipts from selling", deleted "tangible per- 
§ 13, effective July 1, 2021, and Laws 2021, ch. 66, § 2, sonal property that is", preceding "consumable", added 
effective January 1, 2022, enacted different amendments "manufacturing", after "consumable", deleted "and used 
to this section that cannot be reconciled. The provisions of in such a way that it is consumed in the manufactur- 
Laws 2021, ch. 66, § 2, effective January 1, 2022, are set ing process of a product, provided that the tangible per- 
out above. To view the session laws in their entirety, see: sonal property is not a tool or equipment used to create 
the 2021 session laws on NMOneSource.com. the manufactured product, to a person engaged in the 

Laws 2021, ch. 66, § 2 [set out abovel, effective business of manufacturing that product and who deliv- 
January 1, 2022, added manufacturing service providers ers a nontaxable transaction certificate to the seller" 
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and added "to a manufacturer or a manufacturing ser- 
vice provider", after "may be deducted", deleted "in the 
following percentages", and deleted former Paragraphs 
B(1) through B(5) and added "if the buyer delivers a 
nontaxable transaction, certificate to the seller"; added 
a new Subsection C and redesignated former Subsec- 
tions C through F as Subsection D through G, respec- 
tively; and in Subsection G, in the introductory clause, 
after "As used in", deleted "Subsection B of", in Para- 
graph G(1), added "manufacturing", after "personal 
property", added "other than qualified equipment or an 
ingredient or component part of a manufactured prod- 
uct", after "gases", deleted "repair parts, spares", and 
deleted former Paragraph F(2) and added Paragraphs 
G(2) and G(3). 

Laws 2021, ch. 65, § 13, effective July 1, 2021, pro- 
vided that a taxpayer may provide the taxation and rev- 
enue department alternative evidence to claim a gross 
receipts tax deduction in lieu of providing a non-taxable 
transaction certificate, and provided that a nontaxable 
transaction certificate is required if the seller is-a seller 
of electricity or fuel and is a party to an agreement with 


the department pursuant to a certain section of law; in’ 


Subsection A, after "certificate to the seller", added "or 
provides alternative evidence pursuant to Section 7-9-43 
NMSA 1978", and after "The buyer", deleted "delivering 
the nontaxable transaction certificate", in Subsection B, in 
the introductory paragraph, after "certificate", added "or 
provides alternative evidence pursuant to Section 7-9-43 
NMSA 1978", and after "deducted", deleted "in the fol- 
lowing percentages", and deleted former Paragraphs B(1) 
through B(5); and added a néw Subsection Cand redesig- 


nated former Subsections C through F as Subsections D. , 


through G, respectively. 

The 2013 amendment, effective July 1, 2013, provided 
a definition of "consumable" for purposes of the deduction 
of receipts from sales to manufacturers; in Subsection 
B, in the introductory sentence, after "tangible personal 
property that is", added "a consumable and"; and added 
Subsection F. 


TAXATION 
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. Applicability. — Laws 2013, ch. 160, § 14 provided 


that Laws 2013, ch. 160, § 9 applies to gross receipts re- 
ceived on or after July.1, 2013. 

The 2012 amendment, effective January 1, 2013, pro- 
vided.a deduction for receipts from selling tangible per- 


sonal property that is consumed: in the manufacturing 
“ process of a product and added Paragraphs B, C, Dand E. 


The 1992 amendment, effective July 1, 1992, inserted 
"governmental gross receipts" in the:section heading; i in- 
serted "or from governmental gross receipts" in the first 
sentence; and substituted “that’ for whieh in the second 
sentence. 


ANNOTATIONS , 


Entitlement to manufacturing deduction not 


‘found. — A biotechnology company whose expertise was 


in the diagnosis of genetic disorders that could be detected 
through the appearance of chromosomes, and who pro- 
duced tangible objects that were provided to its custom- 
ers, such as a written report of its experts' diagnosis and 
a laminated karyotype; which consisted of photographs of 
chromosomes that were numbered and pasted: onto a piece 
of laminated cardboard, .did not establish its entitlement 
to a manufacturing deduction, since the company could 
not identify any out-of-state purchases that would be 
subject to. the compensating tax of products incorporated 
into its reports or laminated karyotypes. The department, 
whose assessment is assumed correct, had identified as 
subject to the compensating tax such items as micro- 
scopes, sinks, and furniture, which undoubtedly were not 
incorporated into the documents or laminated karyotypes. 
Vivigen, Inc. v. Minzner, 1994- NMCA-027, 117 N.M. 224, 
870 P.2d 1382. 

Am, Jur, 2d, A.L.R. and C.J.S, Lotussnciens — Sales 
or use tax upon containers or packaging materials pur- 


~ chased by manufacturer or processor for use with sity 


he distributes, 4 A.L.R.4th 581. 

Items or materials exempt from use tax as becoming 
component part or ingredient of manufactured or pro- 
cessed article, 89 A.L.R.5th 493. 


7-9-46.1. Deduction; gross receipts; governmental gross receipts; sales: 
of services to manufacturers. 


A. Receipts from selling professional services may be deducted from gross receipts. or from 
governmental gross receipts if the sale is made to a person engaged in the business of manufactur- 
ing who delivers a nontaxable transaction certificate to the seller or provides alternative evidence 
pursuant to Section 7-9-43 NMSA 1978. The professional services shall be related to the product 
that the buyer is in the business of manufacturing. 

B. _ The purpose of the deductions provided in this section is to encourage manufacturing busi- 
nesses to locate in New Mexico and to reduce the tax burden, including reducing pyramiding, on 
the professional services that are purchased by manufacturing. businesses in New Mexico. 

C. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

D. The department shall compile.an annual report on the deduction provided. by this. section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount of 
deductions claimed and any other information necessary to evaluate the effectiveness of the de- 
duction, The department shall compile and present the report to the revenue stabilization and tax 
policy committee andthe legislative finance committee with an analysis of the cost of the deduc- 
tion and whether the deduction is performing the purpose for which it was created. 

EK. As used in this section: 

(1). "accounting services" means the systematic and comprehensive recording of. ded ai 
transactions pertaining to a business entity and the process of summarizing, analyzing and re- 
porting these transactions to oversight agencies or tax collection entities, including certified public 
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auditing, attest services and preparing financial statements, bookkeeping, tax return preparation, 
advice and consulting and, where applicable, representing taxpayers before tax collection agen- 
cies. "Accounting services" does not include, except as provided with respect to financial man- 
agement services, investment advice, wealth management advice or consulting or any tax return 
preparation, advice, counseling or representation for individuals, regardless of whether those in- 
dividuals are owners of pass-through entities, such as partnerships, limited liability companies or 
S corporations; 

(2) "architectural services" means services related to the art and science of designing and 
building structures for human habitation or use and includes planning, providing preliminary 
studies, designs, specifications and working drawings and providing for general’ administration of 
Coreen contracts; 

(3) “engineering services" means consultation, the production of a creative work, inves- 
tigation, evaluation, planning and design, the performance of studies and reviewing planning 
documents when performed by, or under the supervision of, a licensed engineer, including the 
design, development and testing of mechanical, electrical, hydraulic, chemi¢al, pneumatic or ther- 
mal machinery or equipment, industrial or commercial work systems or processes and. military 
equipment. "Engineering services" does not include medical or medical laboratory services, any 
engineering performed in connection with a construction service or the design and installation of 
computer or computer network infrastructure; 

_ (4) "information technology services" means separately stated services for installing and 
maintaining a business's computers and computer network, including performing computer net- 
work design; installing, repairing, maintaining or restoring computer networks, hardware or soft- 
ware; and performing custom software programming or making custom modifications to existing 
software programming. "Information technology services" does not include: 

(a) software maintenance and update agreement, unless, made in conjunction with 
custom programming; 

(b) computers, servers, chilling equipment and pre- Larderantmad software; 

(c) data processing services or the processing or storage of information. to compile 
and produce records of transactions for retrieval or use, including data entry, data retrieval, data 
searches and information compilation; or 

(d) access to telecommunications or internet; 

(5) "legal services" means services performed by a licensed attorney or under the super- 
vision of a licensed attorney for a client, regardless of the attorney's form of business entity or 
whether the services are prepaid, including legal representation before courts or administrative 
agencies; drafting legal documents, such as contracts or patent applications; legal research; ad- 
vising and counseling; arbitration; mediation; and notary public and other ancillary legal services 
performed for a client in conjunction with and under the supervision of a licensed attorney. "Le- 
gal services" does not include lobbying or government relations services, title insurance agent 
services, licensing or selling legal software or legal document templates, insurance investigation 
services or any legal representation involving financial crimes or tax evasion in New Mexico; and 

(6) "professional services" means accounting services, architectural services, engineering 
services, information technology services and legal services. 


History: Laws 2022, ch. 47, § 14. Effective dates. — Laws 2022, ch. 47, § 17 made Laws 
2022, ch. 47, § 14 effective July 1, 2022. 


7-9-47. Deduction; gross receipts tax; governmental gross receipts tax; 
sale of tangible personal property or licenses for resale. 


Receipts from selling tangible personal property or licenses may be deducted from gross receipts 
or from governmental gross receipts if the sale is made to a person who delivers a nontaxable 
transaction certificate to the seller or provides alternative evidence pursuant to Section 7-9-43 
NMSA 1978. The buyer must resell the tangible personal property or license either by itself or in 
combination with other tangible personal property or licenses in the ordinary course of business. 
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History: 19583 Comp., § 72-16A-14.2, enacted by 
Laws 1969, ch. 144, § 37; 1992, ch. 39, § 6; 1992, ch. 
100, § 5; 1994, ch. 45, § 4; 2021, ch. 65, § 14, 

The 2021 amendment, effective July 1, 2021, provided 
that a taxpayer may provide the taxation and revenue 
department alternative evidence to claim a gross receipts 
tax deduction in lieu of providing a non-taxable transac- 
tion certificate; and after "certificate to the seller", added 
"or provides alternative evidence pursuant to Section 7-9- 
43 NMSA 1978", and after "buyer", deleted "delivering the 
nontaxable transaction certificate". 

The 1994 amendment, effective July 1, 1994, inserted 
"or licenses" in the section heading and in both sentences, 
and "or license" in the second sentence. 

The 1992 amendment, effective July 1, 1992, inserted 
"governmental gross receipts" in the section heading; and 
inserted "or from governmental gross receipts" in the first 
sentence. 


ANNOTATIONS 


Ordinary course of business. — Where taxpayer, 
whose typical business practices included owning, operat- 
ing, leasing, and controlling generating plants and facili- 
ties for the generation, transmission and distribution of 
electricity to the public at retail, purchased turbines and 
related equipment to be used in the construction of a gen- 
erating plant that would be conveyed to a municipality as 
an industrial revenue bond project, the sale of the turbines 
and related equipment was not in the taxpayer's ordinary 
course of business because the taxpayer had not previously 
purchased turbines and related equipment and did not plan 
to do so in the future, the taxpayer had not previously con- 
structed generating plants, and there was no evidence that 
the transaction at issue was typical or customary within the 
taxpayer's industry. Pub. Serv. Co. of N.M. v. NM Taxation & 
Revenue Dept., 2007-NMCA-050, 141 N.M. 520, 157 P.3d 85. 

The phrase "ordinary course of business" contem- 
plates some: evidence that a transaction is customary, 
normal, or regular within the company's own business 
or within the relevant industry at large. Pub. Serv, Co. of 
N.M. v. N.M. Taxation & Revenue Dept., 2007-NMCA-050, 
141 N.M. 520, 157 P.3d 85. 

Legislature possesses great freedom of classifica- 
tion in taxation field. — In the field of taxation, more 
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than in other fields, the legislature possesses the greatest 
freedom in classification, and to attack such a classifica- 
tion as a violation of U.S. Const., amend. XIV places the 
burden on the one attacking to negative every conceivable 
basis which might support the classification and unless the 
classification is clearly arbitrary and capricious or void for 
uncertainty, the appellate court cannot substitute its views 
in selecting and classifying for those of the legislature. N.M. 
Newspapers, Inc. v. Bureau of Revenue, 1971-NMCA-022, 82 
N.M. 436, 483 P.2d 317 (Ct. App. 1971). 

Scope of authority. — Commissioner (now secretary) 
has authority to issue regulations interpreting and exem- 
plifying statutes concerning the possession of nontaxable 
transaction certificates and he also has such authority as 
may be fairly implied from the statutory authorization. This 
authority, however, does not extend to imposing a time re- 
quirement which would abridge or modify the deduction au- 
thorized by the legislature. Rainbo Baking Co, v.Comm'r of — 
Revenue, 1972-NMCA-139, 84 N.M. 303, 502 P.2d 406. 

Certificate required. — Since there was no evidence 
that contractors provided "nontaxable transaction: certifi- 
cates" to their vendors when they purchased property to be 
used in fulfilling their government contracts, the technical 
requirements of this section were not met. United States v. 
New Mexico, 581 F.2d:808 (10th Cir, 1978), aff'd, 455 US. 
720, 102 S, Ct. 1873, 71 L. Ed. 2d 580 (1982). 

Form of certificate. — A seller's failure to possess a 
non-taxable transaction certificate in the form prescribed by 


the department and to procedurally present the form in a 


timely and proper manner provided a valid basis for denying 
the deductions claimed. A "blanket exemption certificate," 
issued by the buyer and relied upon by the seller, failed to 
meet this section's requirements. Proficient Food Co, v. N.M. 
Taxation & Revenue Dep't, 1988-NMCA-042, 107 N.M. 392, 
758 P.2d 806, cert. denied, 107 N.M. 308, 756 P2d 1203. 

Reimbursement for services not sale. — Reim- 
bursements for materials and supplies consumed in 
performing services under certain government contracts 
were merely reimbursements for those services and did 
not involve a sale by the contractors of tangible personal 
property to the United States nor qualify for a deduction 
under this section. United States v. New Mexico, 681 F.2d 
803 (10th Cir. 1978), aff'd, 455 U.S. 720, 102 S. Ct. 1373, 71 
L. Ed. 2d 580 (1982). 


7-9-48. Deduction; gross receipts tax; governmental gross receipts; sale 


of. a service for resale. 


Receipts from selling a service for resale may be deducted from gross receipts or from govern- 
mental gross receipts if the sale is made to a person who delivers a nontaxable transaction cer- 
tificate to the seller or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. The 
buyer must resell the service in the ordinary course of business and the resale must be subject to 
the gross receipts tax or governmental gross receipts tax. . 


History: 1953 Comp., § 72-16A-14.3, enacted by 
Laws 1969, ch. 144, § 38; 1992, ch. 100, § 6; 2000, ch. 
84, § 2; 2021, ch. 65, § 15. 

The 2021 amendment, effective July 1, 2021, provided 
that a taxpayer may provide the taxation and revenue 
department alternative evidence to claim a gross receipts 
tax deduction in lieu of providing a non-taxable transac- 
tion certificate; and after "certificate to the seller", added 
"or provides alternative evidence pursuant to Section 7-9- 
43 NMSA 1978", and after "buyer", deleted "delivering the 
nontaxable transaction certificate". 


The 2000 amendment, effective July 1, 2000, in the 
second sentence, substituted "resell the service" for "sep- 
arately state the value of the service purchased in his 
charge for the service on its subsequent sale, and the sub- 
sequent. sale must be" and inserted "the resale must be" 


. preceding "subject to the gross receipts tax". 
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The 1992 amendment, effective July 1, 1992, inserted 
"governmental gross receipts" in the section catchline; in- 
serted "or from governmental gross receipts" in the first 
sentence, while adding "to the seller" at the end of that 
sentence; and added "or governmental gross receipts tax" 
at the end of the second sentence. 
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7-9-49. Deduction; gross receipts tax; sale of tangible personal property 
and licenses for leasing. 


A. Except as otherwise provided by Subsection:B of this section, receipts from selling tangible 
personal property and licenses may be deducted from gross receipts if the sale is made to a person 
who delivers a nontaxable transaction certificate to the seller or provides alternative evidence 
pursuant to Section 7-9-43 NMSA 1978. The buyer shall be engaged in a business that derives a 
substantial portion of its receipts from leasing or selling: tangible personal property or licenses of 
the type sold. The buyer may not utilize the tangible personal property or license in any manner 
other than holding it for lease or sale or leasing or selling it either by itself or in combination with 
other tangible personal property or licenses in the ordinary course of business. 

B. The deduction provided by this section shall not apply to receipts from selling: 

(1) furniture or appliances, the receipts from the rental or lease of which are deductible 
under Subsection C of Section 7-9-5383 NMSA 1978; 

(2) coin-operated machines; or 

(3) manufactured homes. 


History: 1953 Comp., § 72-16A-14.4, enacted by The 1991 amendment, effective July 1, 1991, substi- 


Laws 1969, ch. 144, § 39; 1972, ch. 80, § 1; 1975, ch. 160, tuted "manufactured" for "mobile" in Paragraph (3) in 
§ 1; 1979, ch. 338, § 3; 1983, ch. 220, § 9; 1989, ch. 115, Subsection B and made a minor stylistic change in Subsec- 
§ 4; 1991, ch. 208, § 3; 1992, ch. 39, § 7; 2021, ch. 65, § 16. tion A, 

The.2021 amendment, effective July 1, 2021, provided The 1989 amendment, effective July 1, 1989, desig- 
that a taxpayer may provide the taxation and revenue nated the formerly undesignated provisions as Subsec- 
department alternative evidence to claim a gross receipts tion A; in Subsection A substituted all of the language 
tax deduction in lieu of providing a non-taxable transac- of the first sentence preceding "may" for "Receipts from 
tion certificate; and in Subsection A, after "certificate to selling tangible personal property other than furniture 
the seller", added "or provides alternative evidence pursu- or appliances, the receipts from the rental or lease of 
ant to Section 7-9-4383 NMSA 1978", and after "buyer", de- which are deductible under Subsection C of Section 7-9- 
leted "delivering the nontaxable transaction certificate". 58 NMSA 1978, other than coin-operated machines and 

The 1992 amendment, effective July 1, 1992, inserted other than mobile homes", and substituted "sold" for 
"and licenses" in the section catchline and in the first sen- "leased" at the end of the second sentence; and added 


tence of Subsection A, substituted "that" for "which" and Subsection B. - 
inserted "or licenses" in the second sentence, and inserted . 
“or license" and "or licenses" in the last sentence. 


7-9-50. Deduction; gross receipts tax; lease for subsequent lease. 


A. Except as provided otherwise in Subsection B of this section, receipts from leasing tangible 
personal property or licenses may be deducted from gross receipts if the lease is made to a lessee 
who delivers a nontaxable transaction certificate to the lessor or provides alternative evidence 
pursuant to Section 7-9-43 NMSA 1978. The lessee may not use the tangible personal property or 
license in any manner other than for subsequent lease in the ordinary course of business. 

B, The deduction provided by this section does not apply to receipts from leasing: | 

(1) furniture or appliances, the receipts from the rental or lease of which are deductible 
under Subsection C of Section 7-9-53 NMSA 1978; 

(2) coin-operated machines; or 

(3) manufactured homes. ~ 


History: 1953 Comp., § 72-16A-14.5, enacted by The 1992 amendment, effective July 1, 1992, in Sub- 


Laws 1969, ch. 144, § 40; 1972, ch. 80, § 2; 1975, ch. section A, inserted “or licenses" in the first sentence and 
160, § 2; 1979, ch. 338, § 4; 1983, ch. 220, § 10; 1991, ch. inserted "or license" in the second sentence, 
208, § 4; 1992, ch. 39, § 8; 2021, ch. 65, §. 17. The 1991 amendment, effective July 1, 1991, designated 
The 2021 amendment, effective July 1, 2021, pro-- the formerly undesignated provision as Subsection A; re- 
vided that a taxpayer may provide the taxation and rev- wrote the first sentence of Subsection A which read "receipts 
enue' department alternative evidence to claim a gross from leasing tangible personal property other than furniture 
receipts tax deduction in lieu of providing a non-taxable or appliances, the receipts from the rental or lease of which 
transaction certificate; and in Subsection A, after "cer- are deductible under Subsection C of Section 7-9-538 NMSA 
tificate to the lessor", added "or provides alternative evi- 1978, other than coin-operated machines and other than mo- 
dence pursuant to Section 7-9-43 NMSA 1978", and after bile homes may be deducted from gross receipts if the lease 
"lessee", deleted "delivering the nontaxable transaction is made to a lessee who delivers a nontaxable transaction 
certificate". certificate to the lessor"; and added Subsection B. 
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7-9- 51. Deduction; gross receipts tax; sale. of construction material to 
persons engaged in the construction business. 


A. Receipts from selling construction material may be deducted from gross receipts if the sale 
is made to a person engaged in the construction business who delivers a nontaxable transaction 
certificate to the seller or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. 

B. The buyer must incorporate the construction material as: 

(1) an ingredient or component part of a construction project that is subject to the gross 
receipts tax upon its completion or upon the completion of the overall construction project of velaeh 
it is a part; 

(2) an ingredient or component part of a paveiaiat project that is subject to the gross 
receipts tax upon the'sale in the ordinary course of business of the real property upon which it was 
constructed; or 

(8) an ingredient or component part of a construction project that is located on the tribal 
territory of an Indian nation, tribe or pueblo. 


History: 1953 Comp., § 72-16A-14.6, enacted by Continental Inn of Albuquerque, Inc. v. N.M. Taxation & Rev- 
Laws 1969, ch. 144, § 41; 2000, ch. 84, §.3; 2000, ch..98, enue Dep't, 1992-NMCA-030, 113 N.M. 588, 829 P.2d 946. 


§ 1; 2001, ch. 348, § 4; 2021, ch. 65, § 18. Proper issuance of nontaxable transaction cer- 

The 2021 amendment, effective July 1, 2021, provided tificate. — The deduction from gross receipts pursuant 
that a taxpayer may provide the taxation and revenue to this section and 7-9-52 NMSA 1978 is not conditioned 
department alternative evidence to claim a gross receipts upon proper issuance. of the nontaxable transaction cer- 
tax deduction in lieu of providing a non-taxable transac- tificates (NTTC) by the buyer, The determination of 
tion certificate; in Subsection A, after "certificate to the whether a NTTC has been properly issued is a matter 
seller"; added "or provides alternative evidence pursuant between the department and the buyer. Continental Inn 


to Section 7-9-43 NMSA 1978"; and in Subsection B, after of Albuquerque, Inc. v. N.M. Taxation & Revenue Dep't, 
"buyer", deleted "delivering the nontaxable transaction 1992-NMCA-030, 113 N.M. 588, 829 P.2d.946. 


certificate". Message to seller that seller is entitled to dedue- 
The 2001 amendment, effective July 1, 2001, substi- tions. — The timely delivery ofa nontaxable transaction 
tuted "construction material" for "tangible personal prop- certificate (NTTC) from the buyer to the seller conveys a 
erty" in Subsections A and B. message to the seller that the use of the NTTC's is such 
The 2000 amendment, effective March 7, 2000, added that the seller is entitled to deductions under this section 
Subsection B(3), or 7-9-52 NMSA 1978 when taxpayer issued NTTC's to 
the subcontractors; taxpayer, in essence, represented to 
ANNOTATIONS the subcontractors that the use of the NTTC's was such 
"Engaged in the construction business." — Since that the subcontractors were entitled to deductions from 
taxpayer constructed a ‘hotel in this state, and taxpayer . the gross receipts tax. Continental Inn of Albuquerque, 
held a contractor's license and held itself out to the public Inc. v, N.M. Taxation & Revenue Dep't, 1992-NMCA-030, 
as a contractor, there was sufficient evidence to. conclude, 113 N.M. 588, 829 P.2d 946. 


that taxpayer was "engaged in the construction business." 


7-9-51.1. Repealed. 


Repeals. — Laws 1995, ch. 50, § 6, repealed 7-9-51.1 materials, effective July 1, 2003. For provisions of former 
NMSA 1978, as enacted by Laws 1993, ch, 31, § 14, re- section, see the 2002 NMSA 1978 on NMOneSource.com. 
lating to gross receipts tax deductions for railway bed 10 


7-9-52. Deduction; gross receipts tax; sale of construction services and 
construction-related services to pare’ engaged i in the 
construction business. 


A. Receipts from selling a construction service or a construction-related service may be dalactea 
from gross receipts if the sale is made to a person engaged in the construction business who de- 
livers a nontaxable transaction certificate to the person performing the construction service or a 
construction-related service or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. 

B. The buyer shall have the construction services or construction-related services directly con- 
tracted for or billed to: 

(1) ‘a construction project that is subject to the gross receipts tax upon its comple ricer or 
upon the completion of the overall construction project of which it is a part; 
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(2) aconstruction project that is subject to the gross receipts tax upon the sale in the ordi- 
nary course of business of the real property upon. which it was constructed; or 

(3) aconstruction project that is located on the tribal territory of an Indian nation, tribe 
or pueblo. : I 


History: 1953 Comp., § 72-16A-14.7, enacted by as a contractor, there is sufficient evidence to conclude 


Laws 1969, ch. 144, § 42; 2000, ch. 84, § 4; 2000, ch. 98, that taxpayer was "engaged in the construction business." 
§ 2; 2012, ch. 5, § 5; 2020, ch. 80, § 5; 2021, ch. 65, § 19. Continental Inn of Albuquerque, Inc. v. N.M. Taxation & 
The 2021 amendment, effective July 1, 2021, provided Revenue Dep't, 1992-NMCA-030, 113 N.M. 588, 829 P.2d 
that a taxpayer may provide the taxation and revenue 946. j 
department alternative evidence to claim a gross receipts Construction services exempt from tax. — A deci- 
tax deduction in lieu of providing a non-taxable trans- sion of the commissioner of the bureau of revenue (now 
action certificate; in Subsection A, after “construction- secretary of the taxation and revenue department) de- 
related service", added "or provides alternative evidence nying the exemption of the sale of construction services 
pursuant to Section 7-9-4383 NMSA 1978", and in Subsec- from the gross receipts taxis contrary to the law of this 
tion B, after "buyer", deleted "delivering the nontaxable state providing an exemption for construction services. 
transaction certificate". Miller v. Bureau of Revenue, 1979-NMCA-005, 93 N.M. 
The 2020 amendment, effective May 20, 2020, re- 252, 599 P2d 1049, cert. denied, 92 N.M. 532; 591 P.2d 
moved a provision defining "construction-related service"; 286. . 
and deleted former Subsection C. Proper issuance of nontaxable transaction cer- 
The 2012 amendment, effective January 1, 2018, pro- tificate. — The deduction from gross receipts pursuant 
vided a deduction for receipts from selling construction- to Section 7-9-51 NMSA 1978 and this section is not con- 
related services; in the title, added "and construction-related ditioned upon proper issuance of the nontaxable transac- 
services"; in Subsection A, after "selling a construction tion certificates (NTTC) by the buyer. The determination 
service", added "or a construction-related. service" and of whether a NTTC has been properly issued is’a matter 
after "performing the construction service", added "or a between the department and the buyer. Continental Inn 
construction-related service"; in Subsection B, after "con- of Albuquerque, Inc. v. N.M. Taxation & Revenue Dep't, 
struction services", deleted "performed upon" and added the 1992-NMCA-030, 113 N.M. 588, 829 P.2d 946, 
remainder of the sentence; and added Subsection C. Message to seller that seller is entitled to deduc- 
The 2000 amendment, effective March 7, 2000, added tions. — The timely delivery of a nontaxable transaction 
Subsection B(3). . certificate (NTTC) from the buyer to the seller conveys 


a message to the seller that the use of the NTTC's is 


ANNOTATIONS such that the seller is entitled to deductions under Sec- 
Language of this section is definite and unambig- tion 7-9-51 NMSA 1978 or this section when taxpayer is- 
uous. Miller v. Bureau, of Revenue, 1979-NMCA-005, 93 sued NTTC's to the subcontractors; taxpayer, in essence, 
N.M. 252, 599 P.2d 1049, cert; denied, 92 N.M. 532, 591 represented to the subcontractors that the use of the 
P.2d 286. NTTC's was such that the subcontractors were entitled 


to deductions from the gross receipts tax, Continental Inn 
of Albuquerque, Inc. v. N:M. Taxation & Revenue Dep't, 
1992-NMCA-030, 113 N.M. 588, 829 P.2d 946. 


"Engaged in the construction business", — Since 
taxpayer constructed a hotel in this state, and taxpayer 
held a contractor's license and held itself out to the public 


7-9-52.1. Deduction; gross receipts tax; lease of construction equipment 
to persons engaged in the construction business. 


A. Receipts from leasing construction equipment may be deducted from gross receipts. if the 
construction equipment is leased to a person engaged in the construction business who delivers 
a nontaxable transaction certificate to the person leasing the construction equipment or provides 
alternative evidence pursuant to Section 7-9-43 NMSA 1978. 

B. The lessee shall only use the construction equipment at the construction location of: 

(1). a construction project that is subject to the gross receipts tax upon its completion or 
upon the completion of the overall construction project of which it is a part; 

(2). aconstruction project that is subject to the gross receipts tax upon the sale in the ordi- 
nary course of business of the real property upon which it was constructed; or 

(3) aconstruction project that is located on the tribal territory of an Indian nation, tribe 
or pueblo. 

C. As used in this section, "construction equipment" means equipment used on a construction 
project, including trash containers, portable toilets, scaffolding and temporary fencing. 


History: Laws 2012, ch. 5, § 6; 2021, ch. 65, § 20. transaction certificate; in Subsection A, after "construc- 
The 2021 amendment, effective July 1, 2021, pro- tion equipment", added "or provides alternative evidence 
vided that a taxpayer may provide the taxation and rev- pursuant to Section 7-9-43 NMSA 1978", and in Subsec- 
enue department alternative evidence to claim a gross tion B, after "lessee", deleted "delivering the nontaxable 
receipts tax deduction in lieu of providing a non-taxable transaction certificate". 
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7-9-53. Deduction; gross receipts tax; sale or lease of real al pa and 
lease of manufactured homes. 


A. Receipts from the sale or lease of real property and from the lease of a miemuafactieee home 
as provided in Subsection B of this section, other than receipts from the sale or lease of oil, natural 
gas or mineral interests exempted by Section 7-9-32 NMSA 1978, may be deducted from gross re- 
ceipts. However, that portion of the receipts from the sale of real property which is attributable to 
improvements constructed on the real property by the seller in the ordinary course of his construc- 
tion business may not be deducted from gross receipts. 

B. Receipts fromthe rental of a manufactured home for a period of at least one month may be 
deducted from gross receipts. Receipts received by hotels, motels, rooming houses, campgrounds, 
guest: ranches, trailer parks or similar facilities, except receipts received by trailer parks from 
the rental of a space for a manufactured home or recreational vehicle for a period of at least one 
month, from lodgers, guests, roomers or occupants are not receipts from leasing real Proper for 
the purposes of this section, 

C. Receipts attributable to the inclusion of furniture or appliances furnished as part of a leased 
or rented dwelling house, manufactured home or apartment by the landlord or lessor may be de- 
ducted from gross receipts. 


History: 1953 Comp., § 72-16A-14.8, enacted by was a lease and not a license where the organizations 


Laws 1969, ch. 144, § 43; 1972, ch. 80, § 3; 1973, ch. were required to pay rent, they were granted exclusive 
205, § 1; 1975, ch. 160, § 3; 1979, ch. 338, § 5; 1983, ch. possession of certain facilities on the premises and the use 
220, § 11; 1991, ch. 203, § 5; 1998, ch. 94, § 1. of the facilities at certain times, and the owner could not 
Cross references. — For deduction of real estate com- revoke the agreement at will; although the arrangement 
missions from gross receipts tax, see 7-9-66.1 NMSA 1978. was not a typical lease, restrictions in the Bingo and Raffle 
The 1998 amendment, effective April 1, 1998, inserted Act [repealed] accounted for the type of arrangement cre- 
"or recreational vehicle" near the middle of the second ated and to deny that this was a lease would have made it 
sentence in Subsection B. ; impossible for bingo operators to enter arrangements that 
The 1991 amendment, effective July 1, 1991, substi- would qualify as leases. Quantum Corp. v. Taxation & Rev- 
tuted "manufactured" for "mobile" in the section heading enue Dep't, 1998-NMCA-050, 125 N.M. 49, 956 P.2d 848. 
and throughout the section. ; "License" not "lease. — The buy-down contract pay- 


ments were reimbursements to the taxpayer for her sales 


ANNOTATIONS loss incurred as a result of engaging in the discount pro- 
Contract, for correctional, services: not..a. lease: =. motions and where the shelf-display contract receipts 
Where a contract for correctional services provided that the were taxable pursuant to this section because those con- 
contractor was paid based‘on the number of inmates housed tracts bore a much greater resemblance to a license than 
and that the contractor had the right to fill up unoccupied to the creation and conveyance of an interest in real prop- 
space with inmates from other jurisdictions, the contract erty that would have constituted a lease. Grogan v. N.M. 
was not a lease for real property. Corrections Corp: of Am. vu... Taxation. & Revenue Dep 't,,2003-NMCA-033, 183 N.M: 
State of N.M., 2007-NMCA-148, 142 NM. 779,170 P3d 1017, 354, 62 P.3d 1236, cert. denied, 133 NM. 413, 63 P.3d 516. 
Receipts attributable to improvements. — Real es- Yearly lease of motel. — Since taxpayers leased motel 
tate developer was not entitled to deduction for receipts to a railway on an annual basis at a fixed rental, having 
from the sale of real estate attributable to improvements no relationship to whether the railway company let’the 
made on’ the ‘land since those improvements were com- rooms to lodgers, guests or roomers, the rental received by 
pleted prior to the effective date of this section but sale was the taxpayer was not income received from lodgers, guests 
not made until after effective date, as the plain language of or roomers, but was income by way of rental received from 
this section shows a legislative intent not to allow a deduc- ’ the lessee railway for the entire premises, and;-was de- 
tion on receipts from sale of real property attributable to _ ductible from gross receipts. Chavez_v. Commissioner of 
such improvements. Dofia Ana Dev. Corp. v. Commissioner Revenue, 1970-NMCA-116, 82 N.M. 97, 476 P.2d 67. : 
of Revenue, 1973-NMCA-018, 84 N.M. 641, 506 P.2d 798. Receipts from license agreements not deductible. 
Monies not received from lease of real property. Agreements between the taxpayer and several other 
— The receipts, which this section declares not to be "re- companies providing for the use of space in the taxpay- 
ceipts from leasing real property," are clearly intended to er's department stores for the purpose of retailing certain 
mean the monies or rentals normally received by operators items, which agreements expressly negatived the inten- 
of hotels, motels, étc., when being operated as such in their tion to create a lease, constituted licenses, the money from 
customary and ordinary manner, from the lodgers, guests, selling which was not deductible from the gross receipts 
roomers and occupants thereof. Chavez v, Commissioner of tax under this section. S.S. Kresge Co. v. Bureau of Rev- 
Revenue, 1970-NMCA-116, 82 N.M. 97, 476 P.2d 67. enue, 1975-NMCA-015,87'N.M.:259, 581 Pi2d 1282. 
"Lease" not "license", — An arrangement between the Law reviews. — For article, "The Deductibility for Fed- 
owner of several properties used as bingo halls and the eral Income Tax Purposes of the New Mexico Gross Re- 
non-profit, organizations who operated the bingo games ceipts Tax Paid on the Purchase of a Newly ovo Bao 


Home," see 13 N:M.L. Rev. 625 (rped).* 
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7-9-54 GROSS RECEIPTS AND COMPENSATING TAX 7-9-54 


7-9-54. Deduction; gross receipts tax; governmental gross receipts tax; 
sales to governmental agencies. 


A. Receipts from selling tangible personal property to the United States or New Mexico or a 
governmental unit, subdivision, agency, department or instrumentality thereof may be deducted 
from gross receipts or from governmental gross receipts. Unless contrary to federal law, the deduc- 
tion provided by this subsection does not apply to: 

' (1) receipts from selling metalliferous mineral ore; 

(2) receipts. from selling tangible personal property that is or will be incorporated into 
a metropolitan redevelopment: project. created under the Metropolitan Redevelopment Code [3- 
60A-1 through 3-60A-13, 3-60A-14 through 3-60A-48 NMSA 1978]; 

.. (8). receipts from selling construction material, excluding tangible personal property, 
whether removable or non-removable, that is or would be classified for depreciation purposes as 
three-year property, five-year property, seven-year property or.ten-year property, including indi- 
rect costs related to the asset basis, by Section 168 of the Internal Revenue Code of 1986, as that 
section may be amended or renumbered; or : 

(4) that portion of the receipts from performing a "service" that reflects the value of tan- 
gible personal property utilized or produced in performance of such service. 

B. Receipts from selling tangible personal property’for any purpose to an Indian tribe, nation 
or pueblo or a governmental unit, subdivision, agency, department or instrumentality thereof for 
use on Indian reservations or pueblo grants may be deducted from gross receipts or from govern- 
mental gross receipts. 

C. When a‘seller, in good faith, deducts réceipts for tangible personal property sold to the. state 
or a governmental unit, subdivision, agency, department or instrumentality thereof, after receiv- 
ing written assurances from the buyer's representative that the property'sold is not construction 
material, the department shall not'assert in a later assessment or audit of the seller that the re- 
ceipts are not deductible pursuant to Paragraph (3) of Subsection.A of this section. 


History: 1953 Comp., § 72-16A-14.9, enacted by The 1993 amendment, effective July 1, 1993, deleted 


Laws 1969, ch. 144, § 44; 1976, ch. 25, § 2; 1985, ch. "or, any agency or instrumentality thereof" . following 
225, § 4; 1989, ch, 115, § 5; 1992, ch. 100, §'7; 1993, ch. "United States" and substituted "any governmental unit 
31, § 11; 1995, ch. 50, § 3; 2000, ch. 84, § 5; 2000, ch. 98, or subdivision, agency, department or instumentality" for 
§ 3; 2001, ch. 343, § 5; 2003, ch. 272, § 6; 2008, ch. 330, "any political subdivision" in Subsection A, and deleted 
§ 2; 2018, ch. 58, § 1. "the governing body of" following "personal property to" 
The 2018 amendment, effective March 2, 2018, clari- and ‘substituted "nation or pueblo or any governmen- 
fied the meaning of construction material as used in the tal subdivision, agency, department or instrumentality 
Gross Receipts and Compensating Tax Act; and in Para- thereof" for "or Indian pueblo" in Subsection B. 
graph A(3), after "construction material," added the re- The 1992 amendment, effective July 1, 1992, inserted 
mainder of the paragraph. "governmental gross receipts" in the section heading; 
2003 Multiple Amendments. — Laws 2003; ch. 330, added "or from governmental gross receipts" at the end 
§ 2, effective June 20, 2003, deleted "as defined in Sub- of Subsections A and B; substituted "that" for "which" 
section K of Section 7-9-3 NMSA 1978" near the middle in Subsection C(2); and substituted "that" for "which" in 
of Paragraph A(4); in Subsection C substituted "shall not Subsection C(4), while deleting "is not deductible" at the 
assert" for "is precluded from asserting" following "mate- end of that subsection. 
rial, the department" near the middle and inserted "of the The 1989 amendment, effective July 1, 1989, desig- 
seller" following "assessment or audit" near the end. nated the formerly undesignated first sentence as Subsec- 
Laws 2008, ch. 272, § 6, effective July 1, 2003, in Subsec- tion A, while substituting therein "as provided otherwise 
tion A, deleted "or" preceding "subdivision, agency"; and in in Subsection C of this section" for "for receipts from sell- 
Paragraph A(4), substituted "Subsection i for "Subsec- ing nonfissionable metalliferous mineral ore and except 
tion K". : for receipts from selling tangible personalyproperty which 
The 2001 amendment, effective July 1, 2001, subath is or will be incorporated, into a metropolitan redevelop- 
tuted "construction material" for "tangible personal prop- ment project created under the Metropolitan Redevelop- 
erty that will become an ingredient or component part ment Code; designated the formerly undesignated second 
of a construction project" in Paragraph A(3); and added sentence as Subsection B, while substituting all of the 
Subsection C, language thereof preceding "to" for "Receipts from selling 
The 2000 amendment, effective March 7, 2000, in- tangible personal property other than nonfissionable met- 
serted "for any purpose’ following ’ ‘personal property” i alliferous mineral ore"; added the introductory paragraph 
Subsection B. of Subsection C and Subsections C(1) through C(3); and 
The 1995 amendment, effective July 1, 1995, inserted designated the formerly undesignated third sentence as 
"tax" following "governmental gross receipts" in the sec- Subsection C(4). 


tion heading, deleted "nonfissionable" preceding "metal- ' 
liferous" in Paragraph C(1), and made a minor stylistic 
change, 
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ANNOTATIONS Contract and circumstances establish agency re- 
lationship. — In determining whether contractors are 
Effect on government's contract costs does not —__._ procurement agents of the federal government, the sur- 
invalidate tax. — That the gross receipts tax may in- rounding facts and contract provisions must be analyzed, 
crease cost on a contract to the government does not vali- and specific words naming the contractors as agents are 
date the tax on the grounds that a state may not directly not required so long as it is clear from the contracts and 
tax the federal government where its legal incidence falls: the factual circumstances that the relationship is one of 
elsewhere. United States v. New Mexico, 581 F.2d 803 agency. United States v. New Mexico, 455 F. Supp. 993 
(10th Cir. 1978), aff'd, 455 US. 720, 102 S, Ct, 1873, 71 L. (D.N.M. 1978), aff'd in part, rev'd in part on other grounds, 
Ed, 2d 580 (1982). 624 F.2d 111 (10th Cir, 1980), aff'd, 455 U.S. 720, 102 S, Ct. 
Suppliers of personal property for federal agents 1373, 71 L. Ed. 2d 580 (1982), 
entitled to deduction. — If contractors are procure- Determining whether contractor was a federal 
ment agents for the federal government, their suppliers agent. — Facts that contracts were management ‘con- 
of tangible personal property would be entitled to a tax tracts, in existence for nearly 30 years and conducted in 
deduction. United States v. New Mexico, 624 F.2d 111 government-owned facilities with government-owned 
(10th Cir, 1980), aff'd, 455 U.S, 720, 102 S.Ct, 1873, 71 L. funds for the purpose of carrying out significant energy 
Ed. 2d 580 (1982), research and development administration statutory re- 
Tax proper unless purchasing contractors sponsibilities, were important in determining whether 
agents of United States. — Since contracts do not au- contractor was an agent of the federal government. United 
thorize the contractors to act as agents of the United Sihtes’'y. Neu Mexico, 455 F. Supp. 993 (D.N.M. 1978), 
States in purchasing supplies and materials, an applica- aff'd in part, rev'd in part on other grounds, 624 F.2d 111 
tion of the gross receipts tax to the contractual transac- (10th Cir. 1980), aff'd, 455 U.S..720, 102.8, Ct. 1373, 71 L. 
tions for materials and supplies is not unconstitutional. Ed. 2d 580 (1982). ‘ 
United States v. New Mexico, 581 F.2d 803 (10th Cir. Tax may not be imposed on non-Indian for pur- 
1978), aff'd, 455 U.S. 720, 102 S, Ct. 1873, 71 L, Ed, 2d chase price of materials for tribal housing project. 
580 (1982). , ; : 4 , — The state, through its bureau of revenue (now taxa- 
Construction project includes wide variety of tion and revenue department) and the commissioner of 
activities. — This section°-was intended to make sales revenue (now secretary of the taxation and revenue de- 


of construction materials to governmental entities tax- 
able when the materials were to be incorporated into 
construction projects. Contrary to taxpayer's argument 


partment), may not impose upon a non-Indian construc- 
tion company its gross receipts tax for the purchase price 
of materials used in connection with a tribal housing 


that Regulation GR 51:16 (now 3.2.1.11 NMAC) estab- project on the Mescalero Apache reservation. Mescalero 
lishes a definite test for determining whether an endeavor Apache Tribe v. O'Cheskey, 439 F.Supp: 1063 (D.N.M. 
is a "construction project," this regulation merely states 1977), aff'd, 625 F.2d 967 (10th Cir. 1980), cert. denied, 
nonexclusive guidelines for determining whether materi- 450 U.S. 959, 101 S. Ct. 1417, 67 L. Ed. 2d 383 (1981), 
als constitute a component part of a construction project. reh'g denied ; 455 U.S. 929 102 S. Ct. 1296, 71'L. Ed. 2d 
Thus, construction projects include the wide variety of ac- 474 (1982). ; 


tivities listed in 7-9-83C NMSA 1978. Arco Materials, Inc. v. 
Taxation & Revenue Dep't, 1994-NMCA-062, 118 N.M. 12, 
878 P.2d 330, rev'd on other grounds sub nom. Blaze Con- 
str, Co, v. Taxation & Revenue Dep't, 1994-NMSC-110, 118 
N.M. 647, 884 P.2d 803, cert. denied, 514 US. 1016, 115 S. 


Telephone service. — Decision that a telephone com- 
pany was not entitled to a deduction under this section 
for receipts collected for intrastate toll charges and local 
phone calls from certain government organizations and 
: organizations which had been granted federal income tax 
Ct. 1359, 131 L. Ed. 2d 216 (1995). 34 ‘ exemptions would be held, since there was a reasonable 

Direct passage of title to government insufficient basis for differentiating between electricity (declared to be 
to establish agency. — That title to tangible personal tangible personalty at 7-9-3J NMSA 1978) and telephone 
property passes directly from the vendor to the federal communications where the evidence showed that more 
government is insufficient in itself to establish an agency was involved in the telephone business than the selling 


relationship. United States v. New Mexico, 455 F. Supp. oheladiaiaived, Rural Tela I B : 
; y. Leaco Rural Tel. Coop., Ine. v. Bureau of Rev 

993 (D.N.M. 1978), aff'd in part, rev'd in part on other 1974-NMCA-076, 86 N.M. 629, 526 P.2d 426 

grounds, 624 F2d 111 (10th Cir. 1980), aff'd, 455 US. 720, TRE AD Tee 16, 86M OE G28, 


102 S. Ct. 1373, 71 L. Ed. 2d 580 (1982). 


7-9-54.1. Deduction; gross receipts from sale of aerospace services 3 to 
certain organizations. 


A. Receipts from performing or selling an aerospace service for resale may be deducted 
from gross receipts if the sale is made to a buyer who delivers a nontaxable transaction cer- 
tificate or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. The buyer 
shall separately state the value of the aerospace service purchased in the buyer's charge for 
the aerospace service on its subsequent sale to an organization or, if the buyer is an organiza- 
tion, on the organization's subsequent sale to the United States, and the subsequent sale shall 
be in the ordinary course of business of selling aerospace services to an organization or to the 
United States. 

B. As used 1 in this section: 

(1) "aerospace services" means research and development services sold to or for resale to 
an organization for resale by the organization to the United States air force; and 
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(2) "organization" means an organization described in Subsection A of Section 7-9-29 
NMSA 1978 other than a prime contractor operating facilities in New Mexico designated as a na- 
tional laboratory by act of congress. 


History: Laws 1992, ch. 40, § 1; 19938, ch. 310, § 1; deleted former Subsection C and added a new Subsec- 
1994, ch. 45, § 5; 1995, ch. 183, § 1; 2021, ch. 65, § 21. tion B. 

Cross references. — For Spaceport Development, Act, The 1995 amendment, effective July 1, 1995, rewrote 
see §8-31-1 NMSA 1978 et seq. Subsection A, inserted "if the buyer is an organization, 

The 2021 amendment, effective July 1, 2021, provided on the organization's subsequent sale" in Subsection B, 
that a taxpayer may provide the taxation and revenue de- and substituted "or for resale to an organization" for "the 
partment alternative evidence to claim a gross receipts tax © United States or any agency or instrumentality thereof" 
deduction in lieu of providing a non-taxable transaction . in Subsection C, .. 
certificate, removed a table containing gross receipts tax The 1994 amendment, effective July 1, 1994, substi- 
deduction amounts, and reorganized the section; deleted tuted "sold to or for resale to" for "performed or sold by" in 
former Subsection A and redesignated former Subsection Subparagraph A(1)(a) and inserted "performing or" in the 
B as Subsection A; in Subsection A, after "performing or . . first sentence in Subsection B., 
selling", deleted "on or after October 1, 1995", after "cer- The 1993 amendment, effective July 1, 1993, rewrote 
tificate", added "or provides alternative evidence pursuant this section to the extent that a detailed comparison is im- 


to Section 7-9-43 NMSA 1978", and after "buyer", deleted practicable. 
"delivering the nontaxable transaction certificate"; and 


7-9-54.2. Gross receipts; deduction; spaceport operation; space 
_ operations; launching, operating and recovering space 
vehicles or payloads; payload services; operationally 
responsive space program services. 


A. Receipts from launching, operating or recovering space vehicles or payloads in New Mexico 
may be deducted from gross receipts. | 
B. Receipts from preparing a payload in New Mexico are deductible from gross receipts. 
C, Receipts from operating a spaceport in New Mexico are deductible from gross receipts, 
D. Receipts from the provision of research, development, testing and evaluation services for the 
United States air force operationally responsive space progres may be deducted from gross receipts. 
EK. As used 1 in this section: 
(1) “operationally responsive space Pa eranie means a program authorized pursuant to 10 
U.S.C. 2273a; 
(2) "payload" means a system, subsystem or other mechanical structure or material to be 
conveyed into space that is designed, constructed or intended to perform a function in space; 
(3) "space" means any location sain altitudes of sixty thousand feet above the earth's 
mean sea level; 
(4) "space operations" means the process of commanding and controlling payloads in 
space; and 
(5) "spaceport” means an installation and related facilities used for the launching, landing, 
operating, recovering, servicing and monitoring of vehicles capable of entering or returning from space. 
F. Receipts from the sale of tangible personal property that will become an ingredient or com- 
ponent “part of a construction project or from performing construction services may not be de- 
ducted under this section. 


History: Laws 1995, ch. 183, § 2; 1997, ch. 78, § 1; ~~ ~—« from gross receipts in Subsections A, B and C; substituted 
2001, ch. 18, § 1; 2008, ch. 62, § 3; 2007, ch. 172, § 5. "launching, operating or recovering space vehicles" for 

The 2007 amendment, effective July 1, 2007, added "launching or recovering space launch vehicles" in Sub- 
Subsection D and Paragraph (1) of Subsection E. section A; deleted "for launching" following "payload" in 

The 2003 amendment, effective July 1, 2003, deleted Subsection C; in Paragraph D(1), replaced the former defi- 
"For the period from July 1, 2001 through June 80, 2006" © nition of "payload" which read "includes systems, subsys- 
at the beginning of Subsections A to C and rewrote Para- tems and mechanical structures required to perform or 
graph D(1). . conduct research and development on or to conduct opera- 

The 2001 amendment, effective July 1, 2001, substi- tions of space functions, such as reconnaissance, commu- 
tuted "space operations; launching, operating and recov- nications, navigation and target simulations, but does not 
ering space vehicles or payloads" for "launching and re- include weapons"; added Paragraph D(3) and renumbered 
covery of space launch vehicles" in the section heading; the following subsection; and substituted "operating, re- 
added the time periods in which receipts may be deducted covering" for "recovery" in present Paragraph D(4). 
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- The, 1997 amendment, effective June 20, 1997, in launch vehicles or payloads from a spaceport" following 
Subsection A, substituted "launching or recovering space "launching"; in Subsection C, substituted "operating" for 
launch vehicles or payloads" for "operating a spaceport"; | "preparing a payload for launching at"; designated former 
in Subsection B, inserted "preparing a payload for" pre- Subsection D as Paragraph D(3) and rewrote that para- 


ceding "launching" and deleted "or recovering space graph and added Paragraphs D(1) and D(2). 


' 


7-9-54.3. Deduction; gross receipts tax; vind and solar generation 
equipment; sales to governments. 


A. Receipts from selling wind generation equipment or solar generation equipment to a gov- 
ernment for the purpose of installing a wind or solar SiBet ic generation facility may be deducted 
from gross receipts. _ 

B. The deduction allowed. pursuant to this section shall not be claimed for receipts from an 
expenditure for which a taxpayer claims a credit pursuant to Section 7-2-18.25, 7-2A-25 or 7-9G-2 
NMSA 1978. 

C. As used in this section: ig ah 

(1) "government" means the United States § or the state or a governmental unit or a sabes 
vision, agency, department or instrumentality of the federal government or the state; 

(2) "related equipment" means transformers, circuit breakers and switching and metering 
equipment used to connect a wind or solar electric generation plant to the electric grid; 

(3) "solar generation equipment" means solar thermal energy collection, concentration 
and heat transfer’and conversion equipment; solar tracking hardware and software; photovoltaic 
panels and inverters; support structures; turbines and associated electrical generating equipment 
used to penerate electricity from solar thermal energy; and related equipment; and 

(4) “wind generation equipment" means wind generation turbines, blades, nacelles, rotors 
and supporting structures used to generate electricity from wind and gereien equipment. 


History: Laws 2002, ch. 37, § 8; an aus ch. 77, § 2; instrumentality thereof, if such equipment is installed on 
2010, ch. 78, § 2. a supporting structure" and added "equipment or solar 

The 2010 amendment, effective duly 1, 2010, in the, ,. generation equipment to a government for the purpose/of 
catchline, after "wind", deleted "energy" and added "and installing a wind or solar electric generation facility’; and 
solar" and after "sales to", deleted "government agencies" added Subsections B and C, 
and added "governments"; in Subsection A, after: "sell-"/ ‘Duplicate laws. — Laws 2010, ch. 77, § 2'and Laws 
ing wind generation", deleted "nacelles, rotors or related 2010, ch. 78, § 2 enacted identical amendments to this sec- 
equipment to the United States or New Mexico or any tion. The section was set out as,amended by Laws 2010, 


governmental unit or subdivision, agency, department or' ch. 78, § 2, See 12-1-8 NMSA 1978. 


heat ¢ 


7-9-54. 4. Deduction; compensating tax; space-related test articles. a 


A. The value of space-related test articles used in New Mexico exclusively for research or test- 
ing, placing on public display after research or testing or storage for future research, testing or 
public display may be deducted.in computing compensating tax due. This subsection does not ap- 
ply to any other use of a space-related test article. 

B. The value of equipment and materials used in New Mexico for research or tasting, or ‘for 
supporting the research or testing of, space-related test articlés or for storage of such equipment 
or materials for research or testing, or supporting the research and testing of, space-related test 

articles may be deducted in computing compensating tax due. This subsection does not apply. to 
any other use of such equipment and materials. 

C. As'used in this section,.a "space-related test article" is a material or éddvies intended to 
be used primarily in research or testing to determine properties and qualities of the material 
or properties, qualities or functioning of a device or technology when the principal use of the 
material, device or tectinolog ni is intended to be in space or as pee of, or associated with, a space 
vehicle. 


History: 1978 Comp., § 7-9-54.4, enacted by Laws Effective dates. — awe 2003, ch. 62, § 5 made Laws 
2003, ch. 62, § 4. 2003, ch. 62, § 4 effective July 1, 2003. 
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7-9-54.5. Deduction; compensating tax; test articles. 


A. The value of test articles upon which research or testing is conducted in New Mexico pursu- 
ant to a contract. with the United States department of defense may be deducted in computing the 
compensating tax due. 

B. As used in this section, "test article’ means a material or device upon which research or 
testing is conducted to determine the properties and qualities of the material or the Peeples 
qualities or functioning of the device or a technology used with the device. 

C. The deduction provided by this section does not apply to the value of property purchased by 
a prime contractor operating a facility designated as a national laboratory by an act of congress. 


History: Laws 2004, ch.16,§38. | Emergency clause. — Laws 2004, ch, 16, § 4 contained 
an emergency clause and was approved February 27, 2004. 


7-9-55. Deduction; gross receipts tax; governmental gross receipts tax; 
transaction in interstate commerce. 


A. Receipts from transactions in interstate commerce may be deducted from gross receipts to 
the extent that the imposition of the gross receipts tax would be unlawful under the United States 
constitution. 

B. Receipts from transactions in interstate commerce may be deducted from governmental 
gross receipts. 

C. Receipts from transmitting messages or conversations by radio other than from one point in 
this state to another point in this state and receipts from the sale of radio or television broadcast 
time when the advertising message is supplied by or on behalf of a national or regional seller or 
advertiser not having its principal place of business in or being incorporated under the laws of this 
state, may be deducted from gross receipts. Commissions of advertising agencies from performing 
services in this state may not be deducted from gross receipts under this section. 


History: 1953 Comp., § 72-16A-14.10, enacted by 1970-NMCA-097, 82 N.M. 41, 475 P.2d 41, cert. denied, 82 
Laws 1969, ch. 144, § 45; Laws 1986, ch. 20, § 65; Laws N.M. 81, 475 P.2d 778, 


1986, ch. 52, § 2; 1993, ch. 31, § 12. Scope of deduction. — This section permits deduc- 
Repeals. — Laws 1988, ch. 19, § 5, effective July 1, tion from gross receipts to the extent that the imposition 
1988, repealed Laws 1986, ch. 20, § 129 and Laws 1986, of gross receipts tax would be unlawful under the United 
ch, 52, § 5, which amended versions of this section which States constitution. If imposition of the tax upon the par- 
were to take effect July 1, 1988. ticular gross receipts is constitutionally lawful then such 
Laws 1988, ch. 19, § 2 repealed and reenacted 7-9-55 receipts are not deductible hereunder. Spillers v. Commis- 
NMSA 1978 as amended by Laws 1986, ch. 20, § 65 and. sioner of Revenue, 1970-NMCA-097, 82 N.M. 41, 475 P.2d 
Laws 1986, ch. 52, § 2, effective July 1, 1990; however, 41, cert. denied, 82 N.M. 81, 475 P.2d 778. 
Laws 1990, ch.-27,-§ 2A repealed Laws 1988, ch. 19, § 2, Federal law does not preempt tax assessed on re- 
effective May 16, 1990. ceipts from transportation of railroad crew mem- 
The 1993 amendment, effective July 1, 1993, inserted bers within the state. — Where plaintiff contracted 
"governmental gross receipts tax" in the section heading; with union pacific railroad and burlington northern Santa 
inserted the subsection designations A and C; and added Fe railroad to transport railroad employees to and from 
Subsection B, railroad trains both within New Mexico and from New 
Mexico to another state, and where the New Mexico taxa- 
ANNOTATIONS tion and revenue department (department), after an au- 


dit, assessed plaintiff for gross receipts on the revenues 
from plaintiff's service between locations within New 
Mexico, and where plaintiff filed a complaint. for tax re- 
fund claiming that federal law preempts the department 
from imposing gross receipts tax on the transportation of 
passengers traveling in interstate commerce by motor car- 
rier, the district court did not err in granting the depart- 
ment's motion for summary judgment, because Congress, 
in passing 49 U.S.C. §14505, intended to address passen- 
gers of a motor carrier who were traveling as passengers 


Constitutionality. — The New Mexico gross receipts 
tax did not violate the commerce clause of the United 
States constitution, as applied to a California corporation 
which owned and operated a food and restaurant supply 
business with a warehouse located in Texas, and which 
sold food and other restaurant supplies to restaurants for 
use in New Mexico by obtaining orders for deliveries by 
telephoning the restaurants and taking down the orders 
over the phone, then delivering the goods in its own trucks 
from its warehouse in Texas to the restaurants in New 


Mexico. Proficient Food Co. v. N.M. Taxation & Revenue in interstate commerce, and plaintiff's transportation of 
Dep't, 1988-NMCA-042, 107 N.M. 392, 758 P.2d 806, cert. railroad crew members is not part of ticketed travel be- 
danas 107 N.M. 308, 756 P.2d 1203. ; tween states and thus the railroad crew members were 


not passengers traveling in interstate commerce travel- 
ing by motor carrier. Renzenberger, Inc. v. N.M. Taxation & 
Revenue Dep't, 2018-NMCA-010, cert. denied. 


All interstate commerce is not per se immune 
from taxation. Spillers. v. Commissioner of Revenue, 
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Immunity from undue burdens, — To attain im- Ealey v. Bureau of Revenue, 1976-NMSC-010, 89 N.M, 160, 
munity a showing must be made of multiple taxation or 548 P.2d 440. 
the lack of a local taxable incident. Such showing is es- Access charges and telephone carriers. — Since 
sential to’classify the tax as one unduly burdensome to the access charge is for the service of transmitting the 
interstate commerce. Spillers v. Commissioner of Revenue, ~'. telephone signal between the inter-localaccess and trans- 
1970-NMCA-097, 82 N.M. 41, 475 P.2d 41, cert. denied, 82 port areas carrier's switching center and the local phone 
N.M. 81, 475 P.2d 778. customer, such taxation of access charge receipts is barred 
Multiple taxation. — If compensation received under ‘by this section. GTE Sw., Inc. v. Taxation & Revenue Dep't, 
advertising contracts is not protected by the commerce 1992-NMCA-024, 113 N.M. 610, 830 'P.2d 162; wa eek 
clause, then multiple taxation of the receipts would. not 113 N.M. 605, 830 P.2d 157. fore 
bring them within such protection. N.M. Newspapers, Inc. Ancillary services and telephone carriers. — Gross 
v. Bureau of Revenue, 1971- NMCA- 022, 82 N.M. 436, 483 receipts tax imposed on receipts for ancillary services per- 
P.2d.317. formed for interstate carriers is proper even though these 
Classification pursuant to constitutional man- services are related to the provision of interstate tele- 
date not violative of equal protection. — Granting a phone service; the receipts are not receipts from transmit- 
deduction, whether in accordance with statute or admin- ting messages or conversations by telephone. GTE Sw, 
istrative regulations, of gross receipts which are not tax- Inc. v. Taxation & Revenue Dep't, 1992-NMCA-024, 113 
able by the state under the commerce clause, and denying N.M. 610, 830 P.2d 162, cert. denied, 113 N.M. 605, 830 
such deduction with respect to receipts which are subject P.2d 157. 
to state taxation, although the receipts in each instance ’ Newspaper advertising. — Assessment of gross re- 
are produced by comparable activities, is a reasonable ceipts tax against receipts of taxpayer derived from out- 
and proper basis for classification. N.M. Newspapers, Inc. of-state advertising published in its newspaper was not 
v. Bureau of Revenue, mg ee eat 022, 82 N.M. 436, 483 violative of the commerce clause. N.M. Newspapers, Inc. 
P.2d 317, v. Bureau of Revenue, 1971-NMCA-022, 82 N.M. 436, 483 
Equal protection. — Prveoiithes of tax upon receipts P.2d 317. 
derived by newspaper from advertising, while receipts Commissions for booking transportation services, 
of radio and television broadcasters are not taxed, does — Imposition of gross receipts tax upon commissions paid 
not constitute arbitrary and discriminatory treatment or to a resident agent of an interstate carrier of household 
classification in violation of the equal protection clauses goods for initiating or booking interstate transportation 
of the federal and state constitutions. N.M, Newspapers, of such goods does not violate the federal constitution, and 
Inc. v. Bureau of Revenue, 1971-NMCA-022, 82 N.M. 436, consequently such receipts are not properly deductible. 
483 P.2d 317. Spillers v. Commissioner of Revenwe, 1970-NMCA-097, 82 
Educational Gateninis — Tax levied on gross re- N.M. 41, 475 P.2d 41, cert. denied, 82 N.M, 81, 475 P.2d.778; 
ceipts from out-of-state sales of tangible personal prop- Burden on taxpayer. —- Even if multiple taxation 
erty in the nature of reproducible educational materials is ‘could be treated as invoking the protection of the com- 
an impermissible burden on commerce. Evco v. Jones, 409 merce clause, the taxpayer,.nevertheless, would have 
US. 91, 93 S. Ct. 349, 34 L. Ed. 2d 325, (1972)... the burden of establishing his right to immunity. from 
Interstate telegraph messages. — Employee who taxation. N.M. Newspapers, Inc. v. Bureau of Revenue, 
transmitted telegraph messages both interstate and in- 1971-NMCA-022,82 N.M. 486, 483 P.2d 317. 
trastate is allowed to deduct receipts derived from in- Am. Jur, 2d, ALR. and C. JS. references, — 68 Am. 
ipratale messages from gross receipts under this section. Jur, 2d Sales hd Use Taxes $§ 35 et sey 


7-9- 56. Deduction; gross receipts tax; iftrastate transportation anal 
services in interstate commerce. 


A. Receipts from transporting persons or property from one ate to another in this state may 
be, deducted from gross receipts, when such persons or property, including any special or extra 
service reasonably necessary in connection therewith, is being transported in interstate or foreign 
commerce under a single contract. 

B, Receipts from handling, storage, drayage or packing of property or any other accessorial ser- 
vices‘on property, which property has moved or will move in interstate or foreign commerce, when 
such services are performed by a local agent for a carrier or by a carrier and when such services 
are performed under a single contract in relation to transportation services, may be deducted from 
gross receipts. 

Be Receipts from providing telephone or telegraph services in this state that will be used by 
other persons in providing Helephgge or telegraph services to the final user may be deducted from 
gross receipts. 


History: 1978 Comp., § 7-9-56, enacted by Laws ANNOTATIONS 


1994, ch. 112, § 2. . 
Repeals and reenactments. — Laws 1994, ch. 112, _ To deduct receipts under Subsection A, taxpayer 
§ 2 repealed 7-9-56 NMSA 1978, as amended by awe is required to show three items: (1) the receipts must be 
1994, ch. 112, § 1, and enacted a new section, effective from transporting persons from one point to another in 
July 1, 2001, : this state, (2) the transportation must have been in in- 


terstate commerce and (3) the transportation must have 
been under a single contract. McKinley Ambulance Serv: 
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v. Bureau of Revenue, 1979-NMCA-026, 92 N.M. 599, 592 intrastate and interstate transportation under a single 
P.2d 515, contract does not authorize a deduction under, Subsec- 

Intrastate transportation receipts not deductible. tion A for receipts attributable to the intrastate transpor- 
— Transportation into one state from another is the indis- tation. McKinley Ambulance Serv. v. Bureau of Revenue, 


pensable test. of interstate commerce, That there is both 1979-NMCA-026, 92 N.M. 599, 592 P.2d 515. 


7-9-56.1. Deduction; gross receipts tax; internet services. 


' On and after July 1, 1998, receipts from’ providing leased telephone lines, telecommunications 
services, internet services, internet access services or computer programming that will be used by 
other persons in providing internet access and related services to the final user may be deducted 
from gross receipts if the sale is made'to a person who i is subject to the gross receipts tax or the 
interstate telecommunications gross receipts tax. 


‘History: Laws 1998, ch. 92, § 1; 2000, oki 84, § 6. July 1, 1998, through June 30, 2000" at the beginning of 
The 2000 amendment, effective July 1, 2000, substi- the section. 
tuted "On'and after July 1, 1998" for "During the period 


7-9-56.2. Deduction; gross receipts tax; hosting world wide web sites. 


Receipts from hosting world wide web sites may be deducted from gross receipts. For purposes of 
this section, "hosting" means storing information on computers attached to the internet. 


} History: Laws 1998, ch. 92, § 2. Effective dates. — Laws 1998, ch. 92, § 7 made Laws 
: ' 1998, ch. 92, § 2 effective July 1, 1998. 


7-9-56.3. Deduction; gross receipts; trade-support company in 
a border zone. | 


A. The receipts of a trade-support company may be deducted from gross receipts if: 

(1) _ the trade-support company first locates in New Mexico within twenty miles of a port of 
entry on New Mexico's border with Mexico on or after July 1, 2003 but before July 1, 2018 or on or 
after January 1, 2016 but before January 1, 2021; 

(2). the receipts are received by the company within a five-year period beginning on ‘the 
date the trade-support company locates in New Mexico and the receipts are derived from its busi- 
ness activities and operations at its border zone location; and. . 

» (8) the trade-support company employs at least two employees in New Mexico. 
~ B. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

C. The department shall compile an annual report on the deduction created pursuant to this 
section that shall include the number of taxpayers approved by the department to receive the 
deduction, the aggregate amount of deductions approved and any other information necessary to 
evaluate the effectiveness of the deduction. Beginning in 2016 and every four years thereafter that 
the deduction is in effect, the department shall compile and present the annual reports to the rev- 
enue stabilization and tax policy committee and the legislative finance committee with an analysis 
of the effectiveness and cost of the deduction. 

D. As used in this section: 

(1) "dependent" means "dependent" as defined in 26 U.S. C. 152(a), as. that section may be 
amended or renumbered; 

(2) "employee" means an individual, other than an individual who: ° 

(a) .is a dependent of the employer; 

(b) if the employer is an estate or trust; is a. grantor, beneficiary or fiduciary: of the 
estate or trust or is a dependent of a grantor, beneficiary or fiduciary of the estate or trust; 

(c) ifthe employer is a corporation, is a dependent of an individual who owns, directly 
or indirectly, more than fifty percent in value of the outstanding stock of the.corporation; or. 
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(d) if the employer is an entity other than a corporation, estate or trust, is a depen- 
dent of an individual who owns, directly or indirectly, more than fifty percent of the capital and 
profits interests in the entity; 

(3) "port of entry" means an international port of entry in New Mexico at which customs 
services are provided by United States customs and border protection; and 
(4) "trade-support company" means a customs brokerage firm or a freight forwarder. 


History: Laws 2008, ch. 232, § 1; 2007, ch. 172, § 6; New Mexico within twenty miles of a port of entry on New 


2015 (1st S.S.), ch. 2, § 8; 2021, ch. 65, § 22. Mexico's border with Mexico, and required an annual re- 
The 2021 amendment, effective July 1, 2021, defined port from the taxation and revenue department regard- 
"dependent" and revised the definition of "employee", ing the effectiveness of the tax deduction; in Subsection A, 
as used in this section; and in Subsection D, added new Paragraph (1), after "July 1, 2013", added "or on or after 
Paragraph D(1) and redesignated former Paragraphs D(1) January 1, 2016 but before January 1, 2021"; and added 
through D(8) as Paragraphs D(2) through D(4), and in new Subsections B and C, and redesignated the succeed- 
Paragraph D(2), deleted former Subparagraphs D(2)(a) ing subsection accordingly. 
through D(2)(c) and; added new Subparagraphs D(2)(a) The 2007 amendment, effective April 2,2007, in Subsec- 
through D(2)(d). tion A, extended the time frame from July, 1, 2008 to July 1, 
The 2015 (1st S.S.) amendment, effective January 1, 2018 and revised the definition of "port of entry" to be an 
2016, restored, for a five-year period, the gross receipts international port of entry at which custom services are pro- 
tax deduction for trade-support companies that locate in vided by United States customs and border protection. 


7-9-57. Deduction; gross arate tax; sale of certain services to an out- 
of-state buyer. 


A. Receipts from performing a service may be deducted from gross receipts if the sale of the 
service is made to an out-of-state buyer who delivers to the seller either an appropriate nontaxable 
transaction certificate or other evidence acceptable to the secretary unless the buyer of the service 
or any of the buyer's employees or agents makes initial use of the product of the service in New 
Mexico or takes delivery of the product of the service in New Mexico. 

B. Receipts from performing a service that initially qualified for the deduction petri in this 
section but that no longer meets the criteria set forth in Subsection A of this section shall be de- 
ductible for the period prior to the disqualification. 


History: 1953 Comp., § 72-16A-14.12, enacted by airplane painting service does not constitute initial use 
Laws 1969, ch. 144, § 47; 1978, ch. 182, § 1; 1977, ch. in New Mexico: N.M. Taxation & Revenue Dep't v. Dean 
86, § 1; 1983, ch. 220, § 12; 1988, ch. 118, § 1; 1989, ch. Baldwin Painting, Inc., 2007-NMCA-153, 143 N.M. 189, 
262, § 6; 1998, ch. 89, § 4; 2000, ch. 84, § 7. 174 P.3d 525. 

Repeals. — Laws 1998, ch. 31, § 18A, effective July 1, Services not deductible. — Taxpayer, whose services 
1993, repealed Laws 1989, ch. 262, § 7, which provided for performed for a buyer involved deconstruction of ammuni- 
the repeal and reenactment of 7-9-57 NMSA 1978, effec- tion, ordnance, and other energetic material, was not en- 
tive July 1, 1993. titled to a deduction on the basis that the services did not 

The 2000 amendment, effective July 1, 2000, substi- result in a product. TPL, Inc. v. N.M. Taxation & Revenue 
tuted "an out-of-state buyer" for "a buyer" in Subsection A. Dep't, 2000-NMCA-088, 129 N.M. 539, 10 P.3d 868, rev'd, 

The 1998 amendment, effective July 1, 1998, sub- 2003-NMSC-007, 133 N.M. 447,64 P.3d 474, 
stituted "for export" for "to an out-of-state buyer" in the Services deductible. — When the corporation con- 
section heading; rewrote Subsection A; deleted former tracted with an out-of-state provider for the corporation 
Subsections B and C; and redesignated Subsection D as. to destroy munitions, it was entitled to the gross receipts 
Subsection B. _ deduction, and the hearing officer could not properly de- 

The 1989 amendment, effective July 1, 1989, in Sub- termine that use or delivery took place within the state 
section C substituted all of the present language of the without some affirmative evidence in the record to sup- 
introductory paragraph following "buyer of the service" port that conclusion. TPL, Inc. v. N.M. Taxation & Revenue 
for ", any of his employees or any person in privity with Dep't, 2003-NMSC-007, 133 N.M. 447, 64 P.3d 474, rev'g, 
him", and deleted former Paragraph (3) which read: "con- 2000-NMCA-0838, 129 NM. 539, 10 P.3d 863, 
current with the performance of the service, has a regular "Initial use" following repair. — Mechanic was not 
place of work in New Mexico or spends more than brief entitled to a deduction with respect to repairs made on 
and occasional periods of time in New Mexico and: (a) has a truck brought into New Mexico for such repairs and 
any communication in New Mexico related in any way to then driven back to Texas for use exclusively as a delivery 
the subject matter, performance or administration of the truck within that state, because the return of the truck 
service with the person performing the service; or (b) him- to Texas constituted an "initial use" after repair in New 
self performs work in New Mexico related to the subject Mexico. Reed v, Jones, 1970-NMCA-050, 81 N.M. 481, 468 
matter of the service". P.2d 882, 

ANNOTATIONS 


Initial use. — The flying of an airplane to a custom- 
er's out-of-state location for inspection and acceptance of 
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7-9-57.1. Repealed. 


Repeals. — Laws 2020, ch. 80, § 14 repealed 7-9-57,1 web sites, effective July 1, 2020. For provisions of former 
NMSA 1978, as enacted by Laws 1998, ch. 92, § 3, relating section, see the 2019 NMSA 1978 on NMOneSource.com. 
to deduction, gross receipts tax, sales through world wide 


7-9-57.2. Deduction; gross receipts tax; sale of software development 
services, 


A. To stimulate new business development, the receipts of an eligible software development 
company from the sale of software development services that are performed in a qualified area 
may be deducted from gross receipts. 

B. As used in this section: 

(1) "eligible software development company" means a taxpayer who is not a successor in 
business of another taxpayer and whose primary business in New Mexico is established after the 
effective date of this section, is providing software development services and who had no business 
location in New Mexico other than in a qualified area during the period for which a deduction un- 
der this section is sought; 

(2) "qualified area" means the state of New Mexico except for an incorporated municipal- 
ity with a population of more than fifty thousand according to the most recent federal decennial 
census; and | ; 

(8) "software development services" means custom software design.and development and 
web site design and development but does not include software implementation or support ser- 
vices. 


History: Laws 2002, ch. 10, § 1. Effective dates. — Laws 2002, ch. 10, § 2 made Laws 
~ 2002, ch. 10, § 1 effective July 1, 2002. 


7-9-58. Deduction; gross receipts tax; feed; fertilizers. 


A. - Receipts from selling feed for livestock, including the baling wire or twine used to contain the 
feed, fish raised for human consumption, poultry or animals raised for their hides or pelts and from 
selling seeds, roots, bulbs, plants, soil conditioners, fertilizers, insecticides, germicides, insects used 
to control populations of other insects, fungicides or weedicides or water for irrigation purposes 
may be deducted from gross receipts if the sale is made to a person who states in writing that he is 
regularly engaged in the business of farming, ranching or raising animals for their hides or pelts. 

B. Receipts of auctioneers from selling livestock or other agricultural products at auction may 
also be deducted from gross receipts. ; 


History: 1953 Comp., § 72-16A-14.13, enacted by The 1992 amendment, effective July 1, 1992, added 
Laws 1969, ch. 144, § 48; 1977, ch. 231, § 1; 1983, ch. the subsection designations and inserted "and from sell- 
220, § 18; 1991, ch. 9, § 30; 1991, ch. 203, § 6; 1992, ch. ing" near the beginning of Subsection A. 

48, § 3; 2002, ch. 29, § 1. The 1991 amendment, effective July 1, 1991, inserted 

The 2002 amendment, effective May 15, 2002, in "sermicides" in the first sentence. 


Subsection A inserted "including the baling wire or twine 
used to contain the feed" near the beginning, and made 
three minor stylistic changes. 


7-9-59. Deduction; gross receipts tax; warehousing, threshing, 
harvesting, growing, cultivating and processing 
agricultural products; testing or transporting milk. 


A. Receipts from warehousing grain or other agricultural products may be deducted from gross 
receipts. i RN. 

B. Receipts from threshing, cleaning, growing, cultivating or harvesting agricultural products, 
including the ginning of cotton, may be deducted from gross receipts. 
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C. Receipts from testing or transporting milk for the producer or nonprofit marketing associa- 
tion from the farm to a milk processing or dairy product manufacturing plant may be deducted 
from gross receipts. 

D. Receipts from processing for growers, producers or nonprofit marketing associations of ag- 
ricultural products raised for food and fiber, including livestock, may be deducted from gross re- 
ceipts. 


History: 1953 Comp., § 72-16A-14.14, enacted by be deducted from gross receipts"; and in peyton > D, 


Laws 1969, ch. 144, § 49; 1970, ch. 27, § 1; 2000, ch. 26, added "Receipts from". 

§ 1; 2000, ch, 87, § 1; 2019, ch. 49, §1. The 2000 amendment, effective July 1, 2000, inedrtel 
The 2019 amendment, effective July 1, 2019, clarified the provision that receipts from testing and transporting 

the language allowing a gross receipts tax deduction for milk from the farm to the plant may be deducted from the 

receipts from testing or transporting milk; in the section gross receipts. 

heading, added "testing or transporting milk"; in Subsec- Duplicate laws. — Laws 2000, ch. 26, § 1 enacted re 

tion B, after "ginning of cotton", added "may be deducted tical anendments to this section, The section was set out 

from gross receipts"; in Subsection C, added "Receipts as amended by Laws 2000, ch. 87, § 1. See 12-1- 8 NMSA 

from", after "testing", deleted "and" and added "or", and 1978. 


after "manufacturing plant", deleted "or" and added "may 


7-9-60. Deduction; gross receipts tax; governmental gross receipts tax; 
sales to certain organizations. 


A. Except as provided otherwise in Subsection B of this section, receipts from selling tangible 
personal property to 501(c)(3) organizations may be deducted from gross receipts or from govern- 
mental gross receipts if the sale is made to an organization that delivers a nontaxable transaction 
certificate to the seller or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. 
The buyer shall employ the tangible personal property in the conduct of functions described in 
Section 501(c)(3) and shall not employ the tangible personal property in the conduct of an unre- 
lated trade or business as defined in Section 513 of the United States Internal Revenue Code of 
1986, as amended or renumbered. 

B. The deduction provided by this section does not apply to receipts from selling construction 
material, excluding tangible personal property, whether removable or non-removable, that is or 
would be classified for depreciation purposes as three-year property, five-year property, seven-year 
property or ten-year property, including indirect costs related to the asset basis, by Section 168 of 
the Internal Revenue Code of 1986, as'that section may be amended or renumbered, or from selling 
metalliferous mineral ore; except that receipts from selling construction material or from selling 
metalliferous mineral ore to a 501(c)(3) organization that is organized for the purpose of providing 
homeownership opportunities to low-income families may be deducted from gross receipts. Re- 
ceipts may be deducted under this subsection only if the buyer delivers a nontaxable transaction 
certificate to the seller or provides alternative evidence pursuant to Section 7-9-43 NMSA 1978. 
The buyer shall use the property in the conduct of functions described in Section 501(c)(3) of the 
Internal Revenue Code of 1986, as amended, and shall not employ the tangible personal property 
in the conduct of an unrelated trade or business, as defined in Section 513 of that code. 

C. For the purposes of this section, "501(c)(3) organization" means an organization that has 
been granted exemption from the federal income tax by the United States commissioner of inter- 
nal revenue as an organization described in Section 501(c)(3) of the United States Internal Rev- 
enue Code of 1986, as amended or renumbered. 


History: 1953 Comp., § 72-16A-14.15; Laws 1970, ch. The 2021 amendment, effective July 1,.2021, provided 
12, § 4; 1992, ch. 100, § 8; 1995, ch. 50, § 4; 2001, ch. that a taxpayer may provide the taxation and revenue 
343, § 6; 2007, ch. 45, § 12; 2018, ch, 58, § 2; 2021, ch, department alternative evidence to claim a gross receipts 
65, g 23. tax deduction in lieu of providing a non-taxable transac- 

Repeals and reenactments. — Laws 1970, ch. 12, § 4 tion certificate; in Subsection A, after "to the seller", added 
repealed former 7-9-60 NMSA 1978, as enacted by Laws "or provides alternative evidence pursuant to Section 7- 
1969, ch. 144,§ 50. ~ 9-43 NMSA‘1978", and after "buyer", deleted "delivering 

Cross references. — For Sections 501(c)(3) and 513 of the nontaxable transaction certificate"; and in Subsection 
the Internal Revenue Code of 1986, see 26 U.S.C. §§ 501(c) B, after "to the seller", added "or provides alternative evi- 
(3) and 518, respectively. ; dence eed to Section 7-9-43 NMSA 1978". 
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The 2018 amendment, effective March 2, 2018, clari- 
fied the meaning of construction material as used. in 
the Gross Receipts and Compensating Tax Act; and in 
Subsection B, after the first occurrence of ' ‘construction 
material", added "excluding tangible personal property, 
whether removable or non-removable, that is or would be 
classified for depreciation purposes as three-year prop- 
erty, five-year property, seven-year property or ten-year 
property, including indirect costs related to the asset ba- 
sis, by Section 168 of the Internal Revenue Code of 1986, 
as that section may be amended or renumbered". 

The 2007 amendment, effective July 1, 2007, in Sub- 
section A, changed "organizations" to "501(c)(8) organi- 
zations" and deleted the former qualification that orga- 
nizations had to have been granted exemption from the 
federal income tax by the United States commissioner 
of internal revenue as organizations. described in Sec- 
tion 501(c)(3) of the United States Internal Revenue Code 
of 1986, as amended or renumbered; in Subsection B, 
added the exception that receipts from selling to a 501(c) 
(3) organization that is organized for the purpose of pro- 
viding homeownership opportunities to low-income fami- 
lies may be deducted from gross receipts if the buyer de- 
livers a nontaxable transaction certificate and the buyer 
uses the property in the conduct of functions described in 
Section 501(c)(8); and added Subsection C. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "construction material" for "tangible personal prop- 
erty that will become an ingredient or component part ofa 
construction project" in Subsection B. 

The 1995 amendment, effective July 1, 1995, added 
"tax" following "governmental growth receipts" in the 


7-93-61. Repealed. 


Repeals. — Laws 1981, ch. 37, § 97, repealed 7-9-61 
NMSA 1978, relating to the deduction from the gross 
receipts tax of the sale of tangible personal property to 


7-9-61.2 


section heading; designated the existing provisions as 
Subsection A and added Subsection B; and, in Subsection 
A, added the exception at the beginning, deleted "other 
than metalliferous mineral ore" following "personal prop- 
erty’ near the beginning of the first sentence, substituted 
"shall" for "must" in two places in the second sentence, 
and deleted the former third sentence which read "Re- 
ceipts from selling tangible personal property that will 
become an ingredient or component part of a construc- 
tion project are not receipts from selling tangible personal 
property for purposes of this section". 

The 1992 amendment, effective July 1, 1992, inserted 
"governmental gross receipts" in the section heading; in- 
serted "or from governmental gross receipts" near the end 
of the first sentence; and twice substituted "Internal Rev- 
enue Code of 1986" for "Internal Revenue Code of 1954". 


ANNOTATIONS 


Telephone services not tangible personalty. — 
Decision that a telephone company was not entitled to 
a deduction under this section for receipts collected for 
intrastate toll charges and local phone calls from certain 
government organizations and organizations which had 
been granted federal income tax exemptions would be 
upheld, since there was a reasonable basis for differenti- 
ating between electricity (declared to be tangible person- 
alty at Section 7-9-3J NMSA 1978) and telephone com- 
munications where the evidence’ showed that more was 
involved in the telephone business than the selling of elec- 


tricity. Leaco Rural Tel. Coop., Inc. v. Bureau of Revenue, 


1974-NMCA-076, 86 N.M. 629, 526 P.2d 426, 


banks and financial corporations, effective January ‘1, 
1982, 


7-9-61.1. Deduction; gross receipts tax; certain receipts. 


Receipts from charges made in connection with the origination, making or assumption of a loan 
or from charges made for handling loan payments may be deducted from gross receipts. 


History: 1978 Comp., § 7-9-61.1, enacted by Laws 
1981, ch. 37, § 52. 

Effective dates. — Laws 1981, ch. 37, § 99 made Laws 
1981, ch. 37, § 52 effective January 1, 1982. 


ANNOTATIONS 


"Charges made for handling loan payments". — 
The phrase "charges made for handling loan payments", 
as used in this section, does not encompass charges made 


by taxpayers for their escrow services in connection with 


installment payments on real estate contracts. The legis- 
lature intended to allow the deduction from gross receipts 
only for typical loan transactions involving both a tradi- 
tional lender and: borrower. Any processing or collection 
charges typically made by either independent. escrow 
agents, or banks acting as escrow agents, are not prop- 
erly deductible from gross receipts. Security Escrow Corp. 
v. State Taxation & Revenue Dep't, 1988-NMCA-068, 107 
N.M. 540, 760 P.2d 1306. 


7-9-61.2. Deduction; receipts from sales to state-chartered credit 


unions. 


Receipts from selling tangible personal property to credit unions auaevad under the provisions 
of the Credit Union Act [Chapter 58, Article 11 NMSA 1978] are deductible to the same extent 
that receipts from the sale of tangible personal property to federal credit unions may be deducted 
pursuant to the provisions of Section 7-9-54 NMSA 1978. 


History: 1978 Comp., § 7-9-61.2, enacted by Laws 
2000, ch. 48, § 1. 


Effective dates. — Laws 2000, ch. 48, § 2 made Laws 
2000, ch. 48, § 1 effective July 1, 2000. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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7-9-62.. Deduction; gross receipts tax; agricultural implements; 
aircraft manufacturers; vehicles that are not required to 
be registered; aircraft parts and maintenance services; 
reporting requirements. 


A. Except for receipts deductible under Subsection B of this section, fifty percent of the receipts 
from selling agricultural implements, farm tractors, aircraft or vehicles that are not required to 
be registered under the Motor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978] may 
be'deducted from gross receipts; provided that, with respect to agricultural implements, the sale 
is made toa person who states in writing that the person is regularly engaged in the business of 
farming or ranching. Any deduction allowed under Section 7-9-71.N MSA 1978 must be taken be- 
fore the deduction allowed by this subsection is computed. 

B. Receipts of an aircraft manufacturer or affiliate from selling aircraft or fit) selliiie! air- 
craft flight support, pilot training or maintenance training services may be deducted from gross 
receipts. Any deduction allowed under Section 7-9-71 NMSA 1978 must be taken before the deduc- 
tion allowed by this subsection is computed. 

C. ‘Receipts from selling aircraft parts or maintenance services for aircraft or aircraft parts 
may be deducted from gross receipts. Any deduction allowed under Section 7-9-71 NMSA 1978 
must be taken before the deduction allowed by this subsection is computed. 

D. A taxpayer allowed a deduction pursuant to this section shall FEP OE the amount of the de- 
duction separately in a manner required by the department. 

E. The department shall compile an annual report on the deductions provided by this seetien 
that shall include the number of taxpayers approved by the department to receive the deductions, 
the aggregate amount of deductions approved and any other information necessary to evaluate the 
effectiveness of the deductions. Beginning in 2019 and every five years thereafter that the deduc- 
tions are in effect, the department shall compile and present the annual reports to the revenue 
stabilization and tax policy committee and the legislative finance committee with an igths of 
the effectiveness and cost of the deductions. ) 

F. As used in this section: | 

(1) "affiliate" means a business entity that directly or indirectly through one or more in- 
termediaries controls, is controlled by or is under common control with the aircraft manufacturer; 

(2) "agricultural implement" means a tool, utensil or instrument that is depreciable for 
federal income tax purposes and that is: 

(a) designed to irrigate agricultural crops above ground or below apellee at the place 
where the crop is grown; or 

(b) designed primarily for use with a source of motive power, such as a tractor, in 
planting, growing, cultivating, harvesting or processing agricultural crops at the place where the 
crop is grown; in raising poultry or livestock; or in obtaining or processing food or fiber, such as 
eggs, milk, wool or mohair, from. living poultry or livestock at the place where the poultry or live- 
stock are kept for this purpose; 

(3) “aircraft manufacturer" means a business entity that in the ordinary course of busi- 
ness designs and builds private or commercial aircraft certified by the federal aviation admin- 
istration; 

(4) "business entity" means a corporation, limited liability company, partnership, limited 
partnership, limited liability partnership or real estate investment trust, but does not mean an 
individual or a joint venture; — 

(5) "control" means equity ownership i in a business entity that: 

(a) represents at least fifty percent of the total voting power of that DUsinGeR 
entity; and 

(b) has a value eal’ to at least fifty percent of the total equity of that Hpaniaee 
entity; and ie rvs | 

(6) "flight support" means providing navigation data, charts, weather information, online 
maintenance records and other aircraft or flight-related information and the ROLL op needed to 
access the information. ; 
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History: 1953. Comp., § 72-16A-14.17, enacted by The 2000 amendment, effective July 1, 2000; inserted 
Laws 1969, ch. 144, § 52; 1975, ch.'159, § 1; 1998, ch. "Except for receipts deductible under Subsection B of this 
89, § 5; 2000 (2nd S.S.), ch. 4, § 1; 2007, ch. 172, § 7; section" at the beginning of Subsection A, added a new 
2014, ch, 19, § 1. Subsection B, and redesignated the former Subsection B 

The 2014 amendment, effective July 1, 2014, pro- as Subsection C, 
vided for a deduction from gross receipts for selling The 1998 amendment, effective. July 1, 1998;. desig- 
aircraft parts or maintenance services; in the catchline, nated the existing material as Subsection A, added the 
after "registered", added "aircraft parts and mainte- proviso at the end of the first sentence and substituted '"7- 
nance services; reporting requirements"; in Subsection 9-71 NMSA 1978" for '"72-16A-14.28 NMSA 1978” in the 
B, in the first sentence, after "selling aircraft", deleted second sentence; and added Subsection B. 

"or aircraft parts or from selling services performed on 
aircraft or aircraft components"; added Subsections C, ANNOTATIONS 


D and’; and in Subsection F, Paragraph (2), after "in- 
strument that is" added "depreciable for federal income 
tax purposes and that is" and deleted Subparagraph (c) 
which read "and depreciable for federal income tax pur- 
poses", 

The 2007 amendment, effective July 1, 2007, included 


Lease-purchase transaction. — Lease agreement 
providing that upon full payment of rentals lessee would 
become owner of equipment in question constituted a sale 
with reservation of security interest, for which seller- 
secured party was to pay gross receipts tax at the rate 
specified for transactions covering vehicles not registered 


receipts from the sale of aircraft parts and services and utider the Motor Vehicle Gude Rust Tractor Corb. Bureau 
added Paragraphs (1), Subparagraph (a) of Paragraph (2) of Revenue, 1970-NMCA-107, 82 N.M. 82, 475 P.2d 779, 
and Paragraphs (3) through (6) of Subsection C. cert. denied, 82 N.M. 81, 475 P.2d 778. 


7-9-62.1. Deduction; gross receipts tax; aircraft sales and services; 
reporting requirements. | 


A. Receipts from the sale of or from maintaining, refurbishing, remodeling or otherwise modi- 
fying a commercial or military carrier over ten thousand pounds gross landing weight. may be 
deducted from gross receipts. 

B. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

C. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers approved by the department to receive the deduction, 
the aggregate amount of deductions approved and any other information necessary to evaluate 
the effectiveness of the deduction. Beginning in 2019 and every five years. thereafter that the de- 
duction is in effect; the department shall compile and present the annual reports to the revenue 
stabilization and tax policy committee and the legislative finance committee with an analysis of 
the effectiveness and cost of the deduction... 


History: Laws 2000 (and S.S.), ch. 4, § 2; 2005, ch, "services", added "; reporting requirements’; in Subsection 
104, §-24; 2014, ch. 8, § 1. A, after "Receipts", added "from the sale of or"; and added 
The 2014 athendment, effective July 1, 2014, provided Subsections B and C. 
a deduction from gross receipts for sales of commercial The 2005 amendment, effective July 1, 2005, provided 
and military carriers; required taxpayers to separately a credit for receipts from maintaining refurbishing, remod- 
report the amount of the deduction; required the taxation eling or, otherwise modifying a commercial or military car- 
and revenue department to compile annual reports; in rier over ten thousand pounds gross landing weight. 


the catchline, after "aircraft" added “sales and", and after 


7-9-63. Deduction; gross receipts tax; publication sales. 


Receipts from publishing newspapers or magazines, except from selling advertising space, may 
be deducted from gross receipts. 
Receipts from selling magazines at retail may not be deducted from gross receipts. 


History: 1953 Comp., § 72-16A-14.18, enacted by Phillips Mercantile Co. v. N.M. Taxation & Revenue Dep't, 


Laws 1969, ch, 144, § 53. _ .1990-NMCA-006, 109 N.M. 487, 786 P.2d 1221, 
Effective dates. — Laws 1969, ch. 144, 8 68 made Royalties from advertising. — Since taxpayer's re- 
Laws 1969, ch. 144, § 53 effective July 1, 1969. ceipts were a royalty paid to it from advertising revenues 
j _./.- and not receipts from publishing the magazine, there 
ANNOTATIONS would be no deduction under this section, N.M. Sheriffs 


& Police Ass'n v. Bureau of Revenue, 1973- NMCA-130, 85 
N:M. 565, 514 P.2d 616. , 

No double taxation shown. — sernet aside from the 
tax paid on the taxpayer association's royalty receipts 


Advertising inserts purchased by a New Mexico re- 
tailer from out-of-state advertising coordinators were 
not "newspapers" within the meaning of this section. 
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from advertising revenue, the only other tax involved was 
the tax asserted to have been paid by the publisher on his 
receipts, there was no factual basis for a claim of double 


taxation, N.M. Sheriffs & Police Ass'n v. Bureau of Rev- 
enue, 1973-NMCA-130, 85 N.M. 565, 514 P.2d 616. 


7-9-64. Deduction; gross receipts tax; newspaper sales. 


Receipts from selling newspapers, except from selling advertising space, may be deducted from 


gross receipts. 


History: 1953 Comp., § 72-16A-14.19, enacted by 
Laws 1969, ch. 144, § 54. 

Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 54 effective July 1, 1969. 


ANNOTATIONS 


Advertising inserts purchased by a New Mexico re- 
tailer from out-of-state advertising coordinators were not 


"newspapers" within the meaning of this section..Phil- 
lips Mercantile Co, v. N.M. Taxation & Revenue Dep't, 
1990-NMCA-006, 109 N.M. 487, 786 P.2d 1221. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes newspapers, magazines, periodicals, or the like, 
under sales or use tax law exemption, 25 A.L.R,4th 750. 


7-9-65. Deduction; gross receipts tax; chemicals and reagents. 


Receipts from selling chemicals or reagents to any mining, milling or oil company for use in pro- 
cessing ores or oil in a mill, smelter or refinery or in acidizing oil wells, and receipts from selling 
chemicals or reagents in lots in excess of eighteen tons to any hard-rock mining or milling com- 
pany for use in any combination of extracting, leaching, milling, smelting, refining or processing 
ore at a mine site, may be deducted from gross receipts. Receipts from selling explosives, bad pe 


powder or dynamite may not be deducted from gross sree 


History: 1953 Comp., § 72-16A-14.21, enacted by 
Laws 1969, ch. 144, § 56; 2019, ch. 172, § 1. 

The 2019 amendment, effective July 1, 2019, revised 
the criteria for a gross receipts tax deduction on certain re- 
ceipts from selling chemicals or reagents; after "eighteen 
tons", added "to any hard-rock mining or milling company 
for use in any combination of extracting, leaching, milling, 
smelting, refining or processing ore at a mine site,". 


ANNOTATIONS 


Words used in this section are not ambigu- 
ous, and the issue of legislative intent does not arise. 
Runco Acidizing & Fracturing Co. v. Bureau of Revenue, 
1974-NMCA-145, 87 N.M. 146, 530 P.2d 410. 

Aggregation of deliveries not authorized. — Since 
no single delivery or single day's delivery of chemicals or re- 
agents to a well ever amounted to18 tons or more, although 
the amount specified in a purchase order might aggregate 
that much, taxpayer was not entitled to a deduction under 
this section, since the wording of taxpayer's purchase orders 


and contract, supported inference that a purchase order was 
not a transfer for consideration and therefore not a sale. 
Runco Acidizing & Fracturing Co, v, Bureau of Revenue, 
1974-NMCA-145, 87 N.M. 146, 530 P.2d 410. ' 

Statute is inapplicable to receipts from the sale 
and use of natural gas. — Where taxpayer, an electric 
power company, appealed from an administrative hearing 
officer's (AHO) decision and order denying its protest of 
New Mexico taxation and revenue department's denial 
of taxpayer's request for a tax refund based on its belief 
that its purchases of natural gas qualified for a deduc- 
tion, the AHO did not err in denying taxpayer's protest 
because had the legislature intended to provide a deduc- 
tion for receipts from the sale or use of natural gas, it 
could have specified the inclusion of natural gas within 
the statutory language establishing the deduction, as in 
the enactment of other legislation applicable to natural 
gas, Tucson Elec. Power Co, v, N.M. Taxation and Revenue 
Dep't, 2020-NMCA-011. 


7-9-66. Deduction; gross receipts tax; commissions. 


A. Receipts derived from commissions on sales of tangible personal property which are not 
subject to the gross receipts tax may be deducted from gross receipts. 

B. Receipts of the owner of a dealer store derived from commissions received for performing 
the service of selling from the owner's dealer store a principal's tangible personal property may be 


deducted from gross receipts. 


C. As used in this section, "dealer store" means a merchandise facility open to the public thati is 
owned and operated by a person who contracts with a principal to act as an agent for the sale from 
that facility of merchandise owned by the principal. 


History: 1953 Comp., § 72-16A-14.22, enacted by 
Laws 1969, ch. 144, § 57; 1999, ch. 169, § 1. 


The 1999 amendment, effective July 1, 1999, added 
Subsections B and C. 
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7-9-66.1. Deduction; gross receipts tax; certain real estate 
transactions. 


A. Receipts from real estate commissions on that portion of the transaction subject to gross 
receipts tax pursuant to Subsection A of Section 7-9-5383 NMSA 1978 may be deducted from gross 
receipts if the person claiming the deduction submits to the department evidence that the secre- 
tary finds substantiates the deduction. 

B. For the purposes of this section, "commissions on that portion of the transaction subject to 
gross receipts tax" means that portion of the commission that bears the same relationship to the 
total commission as the amount of the transaction subject: to gross receipts tax does to the total 
purchase price. 


History: 1978 Comp., § 7-9-76.2, enacted by Laws The 1990 amendment, effective July 1, 1990, substi- 
1984, ch. 129, § 2; 1990, ch. 41, § 8. tuted "department evidence that the secretary" for 'di- 

Compiler's notes. — This section was enacted as 7-9- vision evidence which the director" in Subsection A and 
76.2 NMSA 1978 by Laws 1984, ch, 129, § 2, but was redes- made a minor stylistic change in Subsection B. 


ignated as 7-9-66.1 NMSA 1978, as another 7-9-76.2 NMSA 
1978 had previously been enacted by Laws 1984, ch. 2, § 6. 


7-9-67. Deduction; gross receipts tax; governmental gross peceinte tax; 
refunds; uncollectible debts. 


A, Refunds and allowances made to buyers or amounts written off the books as an uncollect- 
ible debt by a person reporting gross receipts tax on an accrual basis may be deducted from gross 
receipts. If debts reported uncollectible are subsequently collected, such receipts shall be included 
in gross receipts in the month of collection. 

B. Refunds and allowances made to buyers or amounts written off the books as an uncol- 
lectible debt by a person reporting governmental gross receipts tax on an accrual basis may be 
deducted from governmental gross receipts. If debts reported uncollectible are subsequently 
collected, such receipts shall be included in governmental gross receipts in the month of col- 
lection. 


‘History: 1953 Comp., § 72-16A-14.23, enacted by designated the previously undesignated language as | Sub 
Laws 1969, ch. 144, § 58; 1994, ch. 45, § 6. section A and added Subsection B, 
The 1994 amendment, effective July 1, 1994, inserted 
"governmental gross receipts tax" in the section heading, 


7-9-68. Deduction; gross receipts tax; warranty obligations. 


Receipts of a dealer from furnishing goods or services to the purchaser of tangible personal 
property to fulfill a warranty op anen of the manufacturer of the property may be deducted from 
gross receipts. 


History: 1953 Comp., § 72-16A-14.25, enacted by Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 60, Laws 1969, ch, 144, §.60 effective July 1, 1969. 


7-9-69. Deduction; gross receipts tax; administrative and accounting 
services. 


A. Receipts of a business entity for administrative, managerial, accounting and customer ser- 
vices performed by it for an affiliate upon a nonprofit or cost basis and receipts of a business entity 
from an affiliate for the joint use or sharing of office machines and facilities upon a nonprofit or 
cost basis may be deducted from gross receipts. 

B. For the purposes of this section: 
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(1) "affiliate" means a business entity that directly or indirectly through one or more in- 
termediaries controls, is controlled by or is under common control with another business entity; 
(2) "business entity" means a corporation, limited liability company, partnership, limited 
partnership, limited liability partnership or real: estate investment trust, but does not mean an 
individual or a joint venture; and 
(3) "control" means equity ownership in a business entity that: 
(a) represents at least fifty percent of the total voting power of that business bn tityy or 
(b). has'a value equal to at least an percent of the total equity of that business entity. 


“History: 1958 Comp., § 72-16A-14.26, enacted by inserted "or a limited partnership" and ! ‘or limited part- 
Laws 1969, ch, 144, § 61; 1990, ch, 43, § 1; 1993, ch. 149, nership" in the first sentence, and substituted "or of an 
§ 1; 1998, ch. 112, § 1; 2002, ch, 21,81; 2016, ch, 38, § 1. interest in a limited partnership that" for "which" in the 

The 2015 amendment, effective July 1, 2015, removed second sentence; and inserted "or limited partners ates at 
a restriction in the definition of "control" in the gross re- the end of Paragraphs B(1) and (2). 
ceipts tax deduction for administrative and accounting The 1993 amendment, effective June 18, 1993, subel- 
services; and in Paragraph (8)(a) of Subsection B, after the tuted "fifty percent" for "eighty percent” in Paragraphs (1) 
semicolon, deleted “‘and" and added "or", and (2) of Subsection B, 

The 2002 amendment, effective July 1, 2002, through- The 1990 amendment, SttestiveVauly 1;-1990, desig- 
out the section deleted references to corporations or nated the former section as Subsection A, inserted "mana- 
limited partnerships and substituted "business entity"; gerial" and substituted "an affiliated" and "an affiliated 
added Paragraph B(2) defining "business entity"; added corporation" for "a wholly-owned nace’ in Subsec- 
the paragraph and subparagraph designations. under tion A, and added Subsection. B.. . 0.8 
Subsection B;*and made minor stylistic changes in four oe 
places within Subsection B. ANNOTATIONS 

The 1998 amendment, effective duly 1 1998, in Sub- Scope of deduction. — This section is purely exclusion- 
section A, inserted "or an affiliate" following "corpora- ary and limited to machines of a general administrative 


tion" pent the beginning, inserted "customer" preceding nature, and heavy construction equipment, exchanged by 
BeEVie and substituted "the corporation’ oF" ah affili- taxpayers in no way qualifies for this exemption. Co-Con, 
ate" for "an affiliated corporation", twice; in Subsection B, = Jpn y, Bureau of Revenue, 1974-NMCA-134, 87 N.M. 118 
substituted "'an affiliate" for "affiliated corporation" and 529 P.2d 1239, cert, denied, 87 N.M- 111, 529 P2d 1232. _ 


7-9-70. Deduction; gross receipts tax; rental or lease of vehicles used in 
interstate commerce.. ) | 2. botealle 


Receipts from the rental or leasing of vehicles used in the transportation of passengers or prop- 
erty for hire in interstate commerce under the regulations or authorization of any agency of the 
United States may be deducted, 


History: 1953 Comp., § 72-16A-14.27, enacted by Effective dates. — Laws 1969, ch. 144, § 68 made 
Laws 1969, ch. 144, § 62. Laws 1969, ch, 144, § 62 effective July 1, 1969. 
7-9-71. Deduction; gross receipts tax; trade-in allowance. 


That portion of the receipts of a seller that is‘represented by a trade-in of tangible personal 
property of the same type being sold, except for the receipts represented by a trade-in of a manu- 
factured home, may be deducted from gross receipts. 


History: 1953 Comp., § 72-16A-14.28, enacted by The 1991 amendment, effective July 1, 1991, substi- 


Laws 1969, ch. 144, § 68; 1979, ch. 338, § 6; 1991, ch. tuted "manufactured" for "mobile". 
208, § 7. 


7-9-72. Repealed. 


Repeals. — Laws 1993, ch. 80, § 28 repealed 7-9-72 1993. For provisions of former section, see the 1992 NMSA 
NMSA 1978, as amended by Laws 1992, ch. 100, § 9, relat- 1978 on NMOneSource.com. 
ing deductions for special fuel receipts, effective June 18, . 
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7-9-73. Deduction; gross receipts tax; 2s et aster SreEe receipts; sale 
of prosthetic devices. 


Receipts from selling prosthetic devices may be deducted from gross receipts or from governmen- 
tal gross receipts if the sale is made to a person who is licensed to practice medicine, osteopathic 
medicine, dentistry, podiatry, optometry, chiropractic or professional nursing and who delivers a 
nontaxable transaction certificate to the seller. The buyer delivering the nontaxable transaction 
certificate must deliver the prosthetic device incidental to the performance of a service and must 
include the value of the prosthetic device in his charge for the service. 


History: 1953 Comp., § 72-16A-14.30, enacted by inserted "or from governmental gross receipts" in the first 
Laws 1970, ch. 78, § 2; 1992, ch. 100, § 10. sentence while therein, substituting "osteopathic medi- 
The 1992 amendment, effective July 1, 1992, inserted cine" for "osteopathy". 


"governmental gross receipts" in the section heading, and 


7-9-73.1. Deduction; gross receipts; wowerhinentel gross ALB p Is: 
hospitals. 


A. Sixty percent of the receipts of hospitals licensed by the department of health may be de- 
ducted from gross receipts; provided that this deduction may be applied only to the taxable gross 
receipts remaining after all other appropriate deductions have been taken. 

B. Sixty percent of the receipts of a hospital licensed by the pig gg sede of health may be de- 
ducted from governmental gross receipts. 


History: Laws 1991, ch. 8, § 3; 1993, ch. 56, § 1; 1995, ~ designation "A."; in Subsection A, after the subsection des- 


ch. 50, § 5; 2019, ch, 270, § 35. ignation, added "Sixty" and added new. Subsection B 
The 2019 amendment, effective July i. 2019, Mreceosed The 1995 amendment, effective July 1, 1995, added 

the deduction from gross receipts for hospitals licensed by the proviso at the end. 

the department of health, and provided a governmental The 1993 amendment, effective July 1, 1998, deleted 

gross receipts tax deduction for hospitals licensed by the "tax" following. "receipts" and "general" preceding "hos- 

department of health; in the section heading, after "gross pitals" in the section heading and rewrote this section 

receipts", added "governmental gross receipts"; after the which read "Fifty percent of the receipts of general hospi- 


section heading, deleted "Fifty"; added new subsection tals may be deducted from gross receipts." 


7-9-73.2. Deduction; gross receipts tax and governmental gross receipts 
tax; prescription drugs; oxygen; cannabis. 


A. Receipts from the sale of prescription drugs and oxygen and oxygen services provided by 
a licensed medicare durable medical equipment provider and cannabis products that are sold in 
accordance with the Lynn and Erin Compassionate Use Act [Chapter 26, Article 2B NMSA 1978] 
may be deducted from gross receipts and governmental gross receipts. 
B. For the purposes of this section, "prescription drugs" means insulin and substances that are: 
(1) dispensed, by or under the supervision of a licensed pharmacist or by a physician or 
other person authorized under state law to do so; 
(2) prescribed for a specified person by a person authorized under state law to prescribe 
the substance;and ) 
(3) subject to the restrictions on sale contained in Subparagraph 1 of Subsection (b) of 21 
USCA 353. 


History: Laws 1998, ch. 95, § 2; Laws 1998, ch. 99, The 2007 amendment, effective July 1, 2007, permit- 
§ 4; 2008, ch. 272, § 7; 2007, ch. 361, § 3; 2021 (1st S.S.), ted a deduction for receipts from the sale of oxygen and 
ch. 4, § 53. oxygen services provided by a licensed medicare durable 
The 2021 (1st S.S.) amendment, effective June 29, medical equipment provider, 
2021, provided a deduction from gross receipts for the The 2003 amendment, effective July 1, 2003, added 
sale of certain cannabis products; in Subsection A, after the Subsection A designation and added Subsection B. 


“equipment provider", added "and cannabis products that 
are sold in accordance with the Lynn and Erin Compas- 
sionate Use Act". 
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ANNOTATIONS , to the Compassionate Use Act meets the criteria set forth 

K " ; : in Subsection B of this section; taxpayer is a licensed pro- 
Medical marijuana deduction from gross re- ducer under.the Compassionate Use“Act and is undisput- 
ceipts. — Where taxpayer, a licensed producer autho- edly authorized under state law to dispense medical mari- 
rized to dispense medical marijuana to qualified patients juana, the use of the marijuana at issue in’ this case was 
consistent with the Compassionate Use Act, §§ 26-2B-1 authorized by and for specific persons in accordance with 
through 26-2B-7 (2007, as amended through 2021) NMSA state law, and medical marijuana is subject to restrictions 
1978, sought refunds of gross receipts taxes that it-paid ) ' for sale insofar as the Compassionate Use Act provides for 
in association with sales of medical marijuana from 2011- access only after the patient has been duly diagnosed with 
2016, and where those claims were denied by the admin- a debilitating medical condition and has received writ- 
istrative hearing officer on the grounds that the medical ten certification from a licensed practitioner that, in the 
marijuana it dispenses to qualified patients does not con- ,\» practitioner's professional opinion, the ‘potential health 
stitute a "prescription drug" for purposes of the statutory benefits of medical marijuana would likely outweigh the 
deduction set forth in this section, the hearing officer health risks to the patient. Sacred Garden, Inc. v. NM. 


erred in denying taxpayer's request for gross receipt tax Tax'n & Revenue Dep’ t, 2021-NMCA- 038, cert. granted, 
refunds, because medical marijuana dispensed pursuant 


7-9-73.3. Deduction; gross receipts tax and arpheiy eerehe gross 
receipts tax; durable medical equipment; medical ;. 
supplies. 


A. Prior to July 1, 2030, receipts from the.sale or rental of durable medical equipment and 
medical supplies may be deducted from gross receipts and governmental gross receipts. 

B. The purpose of the deduction provided in this section is to help protect:jobs and retain busi- 
nesses in New Mexico that sell or rent durable medical equipment and medical supplies. 

C, A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

D. . The deduction provided in this section shall be taken only by a taxpayer participating in the 
New Mexico medicaid program whose gross receipts are no less than ninety percent derived from 
the sale or rental of durable medical equipment, medical supplies or infusion therapy services, 
including the medications used in infusion therapy services. 

E. Acceptance of a deduction provided by this section is authorization by the daxperyer receiv+ 
ing the deduction for the department to reveal information to the revenue stabilization and tax 
policy committee and the legislative finance committee necessary to analyze the effectiveness and 
cost of the deduction and whether the deduction is performing the purpose for which it was cre- 
ated. 

F. The department shall compile an annual report on the deduction provided by this section 
that shall include the number: of taxpayers approved bythe department’to receive the deduction, 
the aggregate amount of deductions approved and any other information necessary to evaluate 
the effectiveness of the deduction. The department shall present the report to the revenue stabi- 
lization and tax policy committee and the legislative finance committee with an analysis of the 
effectiveness and cost of the deduction and whether the deduction is performing the purpose for 
which it was created. 

G. As used in this section: 

(1) "durable medical equipment" means a medical assistive device or other equipment that: 

(a) can withstand repeated use; 

(b) is primarily and customarily used to serve a medical Bath and is ‘not useful to 
an individual in the absence of an illness, injury or other medical necessity, including improved 
functioning of a body part; 

(c) is appropriate for use at home exclusively by the eligible recipient for whom the 
durable medical equipment is prescribed; and 

(d) is prescribed by a physician or other person licenséd by the state to prescribe du- 
rable medical equipment; buds 

(2) "infusion therapy services’ means the administration of prescribed medication through 
a needle or catheter; 

(3) "medical supplies" means items for a course of medical treatment, including nutri- 
tional products, that are: ani 
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(a) necessary for an ongoing:course of medical treatment; - 
(b) disposable and cannot be reused; and 
(ec) prescribed wie a aa or Mp person Tieenised by the state to ly lai medi- 
cal supplies; and o 
(4) "prescribe" means to authorize the use of an item omwanaéhniee for a- course of medical 
treatment. Gs . 


’ 


History: Laws 2014, ch. 26, § 1; 2020, ch. 18, § 1. Subsection A, added "Prior to July 1, 2030", and after the 


The 2020 amendment, effective July 1,. 2020, ex- first occurrence of "receipts", deleted "from transactions 
tended the sunset date for a gross receipts tax and govern- occurring prior to July 1, 2020 that are"; and in Subsec- 
mental gross receipts tax deduction for durable medical tion F, after "the effectiveness of the deduction: "deleted 
equipment and medical supplies, and changed the report- ~ "Beginning in 2019 and every five years thereafter", after 
ing requirement for the taxation and revenue department "shall", deleted "compile and", and after "present the'', de- 
regarding the effectiveness and cost of the deduction leted "annual reports" and added "report". 


— being presented a five years to every year; in 


7-9-74, Deduction! gross receipts tax; sale of property eda in the 
manufacture of jewelry. | 


Receipts from selling tangible personal property may be deducted from gross receipts if the sale 
is made to a person who states jn_ writing that he will use the property so purchased. in,manu- 
facturing jewelry. The buyer must incorporate the tangible personal property as an ingredient or 
component part of the jewelry that he is in the business of manufacturing. The deduction allowed 
a seller under this section shall not exceed five thousand dollars ($5,000) during any twelve-month 
period attributable to purchases by a single purchaser. 


History: 1953 Comp., § 72-16A-14.31, enacted by Laws allowed a seller under this section shall not exceed the sum 
1971, ch, 217, § 2; 1975, ch. 322, § 1; 1994, ch. 94, § 2. of one thousand dollars ($1,000) during any twelve month 
The 1994 amendment, effective April 1, 1994, deleted period attributable to purchases by a single purchaser". 


the former third sentence which read, "The deduction 


7-9-75. Deduction; gross receipts tax; sale of certain services performed 
directly on product manufactured. 


Receipts from selling the service of combining or processing components or materials may, be 
deducted from gross receipts if the sale is made to a person engaged in the business of manufac- 
turing who delivers a nontaxable transaction certificate to the seller. The buyer delivering the 
nontaxable transaction certificate must have the service performed directly upon tangible per- 
sonal property which he is in the business of manufacturing or upon ingredients or component 
parts thereof. 


History: 1953 Comp., § 72-16A-14.32, enacted by IV, § 28, was effective May 18, 1972, 90 days after the ad- 
Laws 1972, ch. 39, § 2. journment of the legislature. 

Effective dates. — Laws 1972, ch. 39 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


7-9-76. Deduction; gross receipts tax; travel agents' commissions paid 
by certain entities. 


Receipts of travel agents derived from commissions paid by maritime transportation companies 
and interstate airlines, railroads and passenger buses for booking, referral, reservation or ticket 
services may be deducted sae gross receipts. 


History: 1953 Comp., § 72-16A-14.88, enacted by - Effective dates. — Laws 1977, ch. 288, § 3 made Laws 
Laws 1977, ch. 288, § 2. 1977, ch, 288, § 2 effective July 1, 1977. 
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7-9-76.1. Deduction; gross receipts tax; certain manufactured homes. 


Receipts from the resale of a manufactured home may be deducted from gross receipts if the sale 
is made of a manufactured home that was subject to the gross receipts, compensating or motor ve- 
hicle excise tax upon its initial sale or use in New Mexico. The seller shall retain and furnish proof 
satisfactory to the department that a gross receipts, compensating or motor vehicle excise tax was 
paid upon the initial sale or use in New Mexico of a manufactured home, and in the absence of 
such proof, it is presumed that the tax was not paid. Proof that a New Mexico certificate of title 
was issued for a manufactured home in 1972 or a prior year or proof that a manufactured home for 
which a New Mexico certificate of title has been issued was manufactured in 1967 or a prior year 
is proof that a motor vehicle excise tax was paid on the initial sale or use in New Mexico of that 
manufactured home. lain 


History: 1978 Comp., § 7-9-76.1, enacted by Laws The 1990 amendment, effective July 1, 1990, substi- 
1979, ch. 338, § 7; 1980, ch. 103, § 1; 1990, ch. 41, § 9; tuted ' ‘department for "director" and made a minor stylis- 
1991, ch, 203, § 8. tic change i in the second sentence, ar 4 


The 1991 amendment, effective July 1, 1991, substi- 
tuted "manufactured" for "mobile" in the section heading 
and throughout the section. 


7-9-76.2. Deduction; gross receipts tax; films and tapes. 


Receipts from the leasing or licensing of theatrical and television films and tapes to a person en- 
gaged in the business of providing public or commercial entertainment from which ats pbs 
are derived may be deducted from gross receipts. 


History: 1978 Comp., § 7-9-76.2, enacted by Laws gross receipts tax, was redesignated as i 9-66. r NMSA 
1984, ch. 2, § 6. 1978. 
Emergency clauses, — Laws 1984, ch.'2, § 14 con- 
tained an emergency clause and was approved Febru- ANNOTATIONS 


ary 11, 1984. Am. Jur. 2d, A.L.R. and C.J.S. references. — Appli- 


Compiler's notes. — Laws 1984, ch. 129, § 2, also en- bility of sal t t 43 ict Bad 
dotada 7-9 76.2 NMSA 1978, but iat debion, will see. CAT Of feleR oF use tage, ty maotian pletnges apd le 


lated to a deduction of real estate commissions from the 


7-9-77. Deductions; compensating tax. 


A. Fifty percent of the value of agricultural implements, farm tractors, aircraft not exempted 
under Section 7-9-30 NMSA 1978 or vehicles that are not required to be registered under the Mo- 
tor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978] may be deducted from the value 
in computing the compensating tax due; provided that, with respect to use of agricultural imple- 
ments, the person using the property is regularly engaged in the business of farming or ranching. 
Any deduction allowed under Subsection B of this section is to be taken before the deduction al- 
lowed by this subsection is computed. As used in this subsection, "agricultural implement" means 
a tool, utensil or instrument that is: 

(1) designed primarily for use with a source of motive power, such as a tractor, in planting, 
growing, cultivating, harvesting or processing agricultural produce at the place where the produce 
is grown; in raising poultry or livestock; or in obtaining or processing food or fiber, such as eggs, 
milk, wool or mohair, from living poultry or livestock at the place where the poultry or livestock 
are kept for this purpose; and 

(2) depreciable for federal income tax purposes. 

B. That portion of the value of tangible personal property on which an allowance was granted 
to the buyer for a trade-in of tangible personal property of the same type that was bought may be 
deducted from the value in computing the compensating tax due. 


History: 1953 Comp., § 72-16A-15, enacted by Laws The 1998 amendment, effective July 1, 1998, in Sub- 
1966, ch. 47, § 15; 1969, ch. 144, § 64; 1975, ch. 159, § 2; section A, added the proviso at the end of the first sentence, 
1988, ch. 148, § 2; 1998, ch. 89, § 6. added the last sentence and added Paragraphs A(1) and (2). 
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, ANNOTATIONS 


"Vehicle" construed. — To be a "vehicle" within the 
meaning of Subsection A, a machine must be capable of 


being utilized as a means of carrying people or other prop-_ 


erty over the highways. Kaiser Steel Corp. v. Revenue Div., 
1981-NMCA-042, 96 N.M. 117, 628 P.2d 687, cert. denied, 
96 N.M. 116, 628 P.2d 686. 

Neither dragline nor continuous miner within 


GROSS RECEIPTS AND COMPENSATING TAX 


7-9-77.1 


under Section 66-1-4B NMSA 1978 (now Section 66-1-4.11 
NMSA 1978), neither is in the category of "vehicles not 
required to be registered" within the meaning of this sec- 
tion. Kaiser Steel Corp. v. Revenue Div., 1981-NMCA-042, 
96-N.M. 117, 628 P.2d 687, cert. denied, 96 N.M. 116, 628 
P.2d 686; Pittsburgh & Midway Coal Mining Co. v, Rev- 
enue Div: 1983-NMCA-019, 99 N.M. 545, 660 P.2d 1027, 
appeal dismissed, 464 US. 923, 104 S. Ct. 323, 78-L. Ed. 


2d 296 (1983), 


scope of section, — Because neither a dragline 
nor a continuous miner can be. classified as a vehicle 


7-9-77.1. Deduction; gross receipts tax; certain medical and health 
care services. 


A. Receipts of a health care practitioner or an association of health care practitioners from 
payments by the United States government, or any agency thereof, or from a medicare adminis- 
trative contractor for medical and other health services provided by a health care practitioner to 
medicare beneficiaries pursuant to the provisions of Title 18 of the federal Social Security Act may 
be deducted from gross receipts. 

B. Receipts of a hospice or nursing home fam sdianteadl by the United States government, or 
any agency thereof, or from a medicare administrative contractor for medical and other health 
and palliative services provided by the hospice or nursing home to medicare beneficiaries pursu- 
ant to the provisions of Title 18 of the federal Social ire owed Act may be deducted from gross 
receipts. 

.C. Receipts of a health care wiieath tacit or an Esa etidte of health care practitioners from 
payments by a third-party administrator of the federal TRICARE program for medical and other 
health services provided by physicians and osteopathic physicians to covered beneficiaries may be 
deducted from gross receipts. 

D. Receipts of a health care practitioner or-an association of health care Ged neinioriere from 
payments by or on behalf of the Indian health service of the United States department of health 
and human services for medical and other health services provided by physicians and osteopathic 
physicians to covered beneficiaries may be deducted from gross receipts. 

E... Receipts of a clinical laboratory from payments by the United States government, or any 
agency thereof, or from a medicare administrative contractor for medical services provided by the 
clinical laboratory to medicare beneficiaries pursuant to the provisions of Title 18 of the federal 
Social Security Act may be deducted from gross receipts. 

_F.. Receipts of a home health agency from payments by the United States government, or any 
agency thereof, or from a medicare administrative contractor for medical, other health and pallia- 
tive services provided by the home health agency to medicare beneficiaries pursuant to the provi- 
sions of Title 18 of the federal Social Security Act may be deducted from gross receipts. 

G. Prior to July 1, 2032, receipts of a dialysis facility from payments by the United States 
government, or any agency thereof, or from a medicare administrative contractor for medical and 
other health services provided by the dialysis facility to medicare beneficiaries pursuant to the 
provisions of Title 18 of the federal Social Security Act may be deducted from gross receipts. 

H. A taxpayer allowed a deduction pursuant to this section shall report the amount of the 
deduction separately in a manner required by the department. A taxpayer who has receipts that 
are deductible pursuant to this section and Section 7-9-93 NMSA 1978 shall deduct the receipts 
under this section prior to calculating the receipts that may be deducted pursuant to Section 7-9- 
93 NMSA 1978. 

I. The department shall compile an annual report on the deductions created pursuant to this 
section that shall include the number of taxpayers that claimed each deduction, the aggregate 
amount of deductions claimed and any other information necessary to evaluate the effectiveness 
of the deductions. The department shall compile and present the annual reports to the revenue 
stabilization and tax policy committee and the legislative finance committee with an analysis of 
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the effectiveness and cost of the deductions and whether the deductions are providing a benefit to 
the state. 
J. For the purposes of this section: . 

(1) "association of health care practitioners" means a corporation, tiaeeaa wali busi- 
ness entity or other legal entity organized by, owned by or employing one or more health care 
practitioners; provided that the entity is not: 

(a) an organization granted exemption from the federal income tax by the United 
States commissioner of internal revenue as organizations described in Section 501(c)(3). of 
the United States Internal Revenue Code of 1986, as that section may be amended or renum- 
bered; or 

(b) a health maintenance organization, hospital, hospice, nursing home or an entity 
that is solely an outpatient facility or intermediate care facility licensed pursuant to the Public 
Health Act [Chapter 24, Article 1 NMSA 1978]; 

(2) "clinical laboratory" means a laboratory accredited pursuant to 42 USCA 263a; 

(3) "dialysis facility" means a facility that provides outpatient maintenance dialysis ser- 
vices or home dialysis training and support services, including a facility considered by the federal — 
centers for medicare and medicaid services to be an independent or hospital-based facility that 
includes a self-care dialysis unit that furnishes only self- ars services; 

(4) "health care practitioner" means: 

(a) an athletic trainer licensed pursuant to dine Athletic pester Practice Act (Chap- 
ter 61, Article 14D NMSA 1978]; 

(b)' an audiologist licensed pursuant to the Speech-Language Pathology, Asidib ley 
and Hearing Aid Dispensing Practices Act [Chapter 61, Article 14B NMSA 1978]; 

(c) a chiropractic physician ‘licensed pursuant to the as asda Physician Practice 
Act [Chapter 61, Article 4 NMSA 1978]; 

(d) a counselor or therapist practitioner licensed pursuant to the Gdonseliuil and 
Therapy Practice Act [Chapter 61, Article 9A NMSA 1978]; beb 

(e) a dentist licensed pursuant to the weet Health Care Act Ghafiéor 61, Atticlé 5A 
NMSA 1978]; 

(f) . a doctor of oriental ARSE A licensed piivstaint to hb Acupuncture and Oriental 
Medicine Practice Act [Chapter 61, Article 14A NMSA 1978]; 

(g) an independent social worker aia estes spe ca to the Social Work Beatie ‘Act 
[Chapter 61, Article 31 NMSA 1978]; 

(h) a massage therapist licensed: pursuant to the Massage Therapy Buabiiee Act 
[Chapter 61, Article 12C NMSA 1978]; = 

(i) a naprapath licensed pursuantito the N sick vier Practice Act [61-12F-1 to 61- 
12F-11 NMSA 1978]; 

(j) anutritionist or dietitian licensed pursuant to the Nutrition and esis Renate 
Act [61-7A-1 to 61-7A-15 NMSA 1978]; 

(k) an occupational therapist licensed pursuant to the Occupational Therapy Act 
[Chapter 61, Article 12A NMSA 1978]; 

(1) an optometrist ag aot ugetiant to the Optometry Act [Chapter 61, Article 2 
NMSA 1978]; 

(m) ».an osteopathic physician licensed pursuant to the Mbdiees Practice Act [Chap- 
ter 61, Article 6 NMSA 1978]; 

(n). a pharmacist licensed pursuant to the Pharmacy Act (Chapter ‘61, Article 4 
NMSA 1978]; 

(0) a physical therapist licensed pERU aD to the Pvdical Therapy Act [61- 12D-1 to 
61-12D-19 NMSA 1978]; 

(p) a physician licensed Peart to the Medical Practice Act [Chapter 61, Antinte 6 
NMSA 1978]; 

(q) a podiatrist jicerisat pursuant to the. Podiatry Act [Chapter 61, Article 8 NMSA 
1978]; 
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(r) a psychologist licensed pursuant to the Professional Psychologist Act [Chapter 61, 
Article 9 NMSA 1978]; ad 

(s) a radiologic technologist licensed pursuant to the Medical Imaging and Radiation 
Therapy Health and Safety Act [Chapter 61, Article 14E NMSA 1978]; 

(t) a registered nurse licensed pursuant to the Nursing Practice Act [Chapter 61, Ar- 
ticle 3;NMSA 1978]; baus 

(u) a respiratory care practitioner licensed pursuant to the Respiratory Care Act 
[Chapter 61, Article 12B NMSA 1978]; and 

(v) a speech-language pathologist licensed pursuant to the Speech-Language Pa- 
thology, Audiology and Hearing Aid Dispensing Practices Act [Chapter 61, Article 14B NMSA 
1978]; vhe | : 

(5) “home health agency" means a for-profit entity that is licensed by the department of 
health and certified by the federal centers for medicare and medicaid services as a home health 
agency and certified to provide medicare services; 

(6) "hospice" means.a for-profit entity licensed by the department of health as a hospice 
and certified to provide medicare services; 

(7) "medicare administrative contractor" means a third-party administrator operating 
under contract with the federal centers for medicare and medicaid services to process medicare 
claims and make medicare fee-for-service payments for medicare fee-for-service beneficiaries; 

(8) “nursing home" means a for-profit entity licensed by the department of health as a 
nursing home and certified to provide medicare services; and 

(9) "TRICARE program" means the program defined in 10 U.S.C. 1072(7). 


History: 1978.Comp., § 7-9-77.1, enacted by Laws contractor are eligible for a gross receipts tax deduction 
1998, ch. 96, § 1; 2000 (2nd §.S.), ch. 16, § 1; 2003, ch. for certain medical and health care services; in Subsection 
850, § 1; 2008, ch. 351, § 1; 2005, ch. 91, § 1; 2007, ch. A, after "any agency thereof", added "or from a medicare 
361, § 4; 2014, ch. 56, § 1; 2016 (2nd S.S.), ch. 3, § 4; administrative contractor", after "for", deleted "provision 
2021, ch. 54, § 1; 2021,.ch. 65, § 24; 2022, ch.. 43, § 1; of"; after "other health services", added "provided", and 
2022, ch. 49, § 1. after "by a health care practitioner", deleted "or of medi- 

Cross references, — For the provisions of Title XVIII cal or other health and palliative services by hospices or 
of the federal Social Security Act, see 42 U.S.C. § 1895 et nursing homes"; added a new Subsection B and redesig- 
seq. <—ae __,nated former Subsections B through I as Subsections C 

2022 Multiple Amendments. — Laws 2022, ch. 43, § 1 through J, respectively; in Subsections E, F, and G, after 
and Laws 2022, ch. 49, § 1, both effective July 1, 2022, "or any agency thereof", added "or from a medicare admin- 
enacted different amendments to this section that can be istrative contractor"; in Subsection I, after "number of tax- 
reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 2022, payers", deleted "approved by the department to receive" 
ch. 49, § 1 as the last act signed by the governor is set out and added "that claimed", and after "aggregate amount of 
above and incorporates both amendments. The amend- deductions", deleted "approved" and added "claimed"; and 
ments enacted by Laws 2022, ch. 43, § 1 and Laws 2022, in Subsection J, added a new Paragraph J(7) and redesig- 
ch. 49, § 1 are described below. To view the session laws in nated former Paragraphs (7) and (8) as Paragraphs J(8) 
their entirety, see the 2022 session laws on NMOneSource and J(9), respectively. 

.com. 2021 Amendments. — Laws 2021, ch. 65, § 24, effec- 

The nature of the difference between the amendments tive July 1, 2021, provided that associations of health care 
is that Laws 2022, ch. 48, § 1, provided that receipts from practitioners are eligible to claim certain gross receipts 
payments of a medicare administrative contractor are eli- tax deductions, and defined "association of health care 
gible for a gross receipts tax deduction for certain medical practitioners" for purposes of this section; in Subsection 
and health care services, and Laws 2022, ch. 49, § 1, ex- A, after "Receipts of a health care practitioner", added "or 
tended a gross receipts tax deduction for dialysis facilities, an association of health care practitioners"; in Subsection 
and revised the definition of "dialysis facility". B, after "Receipts of a health care practitioner", added "or 

Laws 2022, ch. 49, § 1, effective July 1, 2022, extended an association of health care practitioners"; in Subsection 
a gross receipts tax deduction for dialysis facilities, and C, after "Receipts of a health care practitioner", added "or 
revised the definition of "dialysis facility"; in Subsection F, an association of health care practitioners"; and in Sub- 
deleted "Prior to July 1, 2024, receipts" and added "Prior section I, added a new Paragraph I(1) and redesignated 
to July 1, 2032, receipts"; and in Subsection I, Paragraph former Paragraphs I(1) through I(7) as Paragraphs I(2) 
I(3), deleted "an end-stage renal disease facility as defined through I(8), respectively. 
pursuant to 42 C.F.R. 405.2102" and added "a facility Laws 2021, ch. 54, § 1, effective June 18, 2021, removed 
that provides outpatient maintenance dialysis services osteopathic physicians licensed pursuant to the Osteo- 
or home dialysis training and support services, including pathic Medicine Act from the definition of "health care 
a facility considered by the federal centers for medicare practitioner", and added osteopathic physicians licensed 
and medicaid services to be an independent or hospital- pursuant to the Medical Practice Act to the definition of 
based facility that includes a self-care dialysis unit that "health care practitioner"; and in Subsection I, Subpara- 
furnishes only self-dialysis services". graph I(3)(m), after "pursuant to the", deleted "Osteo- 


Laws 2022, ch, 43, § 1, effective July 1, 2022, provided pathic Medicine" and added "Medical Practice". 
that receipts from payments of a medicare administrative ; 


795 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-9-78 (TAXATION: *} iH B20HD 7-9-78 


The 2016 (2nd S.S.) amendment, effective Novem- . 1(15) through 1(26) and redesignated former Paragraph 
ber 1, 2016, clarified the type of health care provider 1(27) as Paragraph 1(7), 
that may take certain gross receipts tax deductions for The 2014 amendment, effective July 1,'2014, provided 
medical and health care services; in Subsection A, after a deduction from gross receipts of payments for services 
"Receipts", added "of a health care practitioner", after. ., rendered by dialysis facilities; added Subsections F; Gand 
"health services by", deleted "medical doctors, osteopathic H; and in Subsection I, added Paragraph (6), 
physicians, doctors of oriental medicine, athletic trainers, The 2007 amendment, effective July'1, 2007, elimi- 
chiropractic physicians, counselor and therapist practitio- nated the schedules of deductible receipts tor the years 
ners, dentists, massage therapists, naprapaths, nurses, _ _, 2003 through 2005; expanded the list of health care pro- 
nutritionists, dietitians, occupational therapists, optom- viders who may deduct receipts from the United States 
etrists, pharmacists, physical therapists, psychologists, government and its agencies; added Subsection C; and 
radiologic technologists, respiratory care practitioners, © ‘added Paragraphs (1), (2), (4) through (6), (9), (11), (12), 
audiologists, speech-language pathologists, social .work- (14), (15), and (17). through (25) of Subsection F. 
ers and podiatrists" and added "a health care practitio- — The 2005 amendment, effective June 17, 2005, added 
ner", and after "or of medical", added "or"; in Subsection Subsection C to provide a deduction for certain payments 
B, after "Receipts", added "of a health care practitioner"; by the United States for medical services provided by a 
in Subsection ©, after "Receipts", added "of a health care clinical- laboratory; added ‘Subsection D to provide a de- 
practitioner"; in Subsection D, after Receipts", added "of duction for certain payments by the United States for 
a clinical laboratory"; in Subsection E, after "Receipts", medical, other health and palliative services provided to a 
added "of a home health agency"; in Subsection F, after home health agency; requireed that ’"hospice" be certified 
"receipts", added "of a dialysis facility", after "services pro- to provide medicare services; and in Subsection E, defined 
vided by a", deleted "a" and added "the", after "deducted "clinical laboratory’, "home health agency" and "nursing 
from gross receipts", deleted "according to the following home". ; 7, 
schedule:" and deleted Paragraphs F(1). through: F(3), The 2003 amendment, effective July 1, 2003, in Sub- 
relating to deductions from gross receipts; in Subsection section A, substituted. "osteopathic physicians and podia- 
G, after the first sentence, added the second sentence; trists" for "osteopaths"; redesignated former Subsection B 
in Subsection ‘H, after "evaluate the effectiveness of the as C and added present Subsection B; in Subsection C, re- 
deductions.", deleted "Beginning in 2020 and every five “wrote Paragraph C(2) and added Paragraphs C(3) and (4). 
years thereafter that this section is in effect"; in Subsec- .. The 2000 amendment, effective July 1, 2000, deleted 
tion I, deleted Paragraphs I(1) and I(2) and redesignated former Subsections A & B, concerning deductions from 
former Paragraph I(3) as Paragraph I(1); deleted Para- gross receipts from specific dates, and redesignated the 
graphs I(4) and I(5) and redesignated former Paragraph remaining subsections accordingly; in present Subsection 
I(6) as Paragraph I(2), deleted Paragraph I(7), added new A, deleted "on or after July 1, 2000" following "Receipts" 
Paragraph I(3) and redesignated former Paragraphs I(8) and inserted "or of medical, other health and palliative 
and I(9) as Paragraph I(4) and 1(5), respectively, deleted services by a hospice"; and in present Subsection B, added 
Paragraphs 1(10) through I(13) and redesignated former Paragraph (1) and designated the remaining section oes 
Paragraph I(14) as Paragraph 1I(6), deleted Paragraphs as Paragraph (2). 


7-9-78. Deductions; compensating tax; use of tangiple personal, 
property for leasing. 


A. mkdat as provided otherwise in Subsection B of this section, the value of tangible personal 
property may be deducted in computing the compensating tax due if the person using the tangible 
personal property: 

(1) is engaged ina business which derives a substantial portion of its receipts from leasing 
or selling tangible personal property of the type leased; 

(2) does not use the tangible personal property in any manner other than holding it for 
lease or sale or leasing or selling it either by itself or in combination with other tangible personal 
property in the ordinary course of business; and 

(3). does not use the tangible seit property in a manner ineidental to the rae 
of a service. 

B. .The deduction provided by this section shall not a to the value of: 

(1). furniture or appliances furnished as part of a leased or rented dwelling house or apart 
ment by the landlord or lessor; 

(2) coin-operated machines; or 

(3) manufactured homes. 


History: 1953 Comp., § 72-16A-15.1, enacted by paragraph of Subsection A which read "The value of tangi- 


Laws 1969, ch. 144, § 65; 1978, ch. 245, § 1; 1975, ch. ble personal property other than furniture or appliances fur- 
160, § 4; 1979, ch. 338, § 8; 1981, ch. 184, § 3; 1984, ch. nished as part of a leased or rented dwelling house or apart- 
2, § 7; 1991, ch. 203, § 9. . ment by the landlord or lessor, other than coin-operated 

The 1991 amendment, effective July 1, 1991, inserted machines and other than mobile homes may be deducted in 
the subsection designation A at the beginning of the sec- computing the compensating tax due if the person using the 
tion and redesignated former Subsections A to C as Para- tangible personal property" and added Subsection B. 


graphs (1) to (3) of Subsection A; rewrote the introductory 
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ANNOTATIONS 


Determining character of transaction. — The char- 
acterization of a transaction as a lease may be determined 
by looking to the intentions of the parties as evidenced by 
their actions with respect to the leased property. Music 
Serv. Co, v. Bureau of Revenue, 1975-NMCA-114, 88 N.M. 
432, 540 P.2d 1321. 

Lease and bailment distinguished. — Since tax- 
payer, which was in the business of providing coin- 


operated, amusement and vending equipment for use by 


business establishments for the pleasure or amusement 
of their patrons, utilized two types of agreements, one 
of which was a lease under which payment was made 


to taxpayer by a flat fee, whereas in the other type of — 


agreement payment was made by a division of the pro- 


ceeds from the machines under an oral agreement-based ' 


on a document called "Agreement for Joint Operation of 
Amusement Devices," it was held that the taxpayer knew 
the difference between a lease agreement and a bailment 
for the mutual benefit of itself and a business establish- 
ment, supporting the inference that the relationship be- 
tween taxpayer and establishment was not a lease. Mu- 
sic Serv. Co. v. Bureau of Revenue, 1975-NMCA- 114, 88 
N.M. 482, 540 P.2d 1321, 

Laundry transactions are leasings. — Since the 
taxpayer's coin-operated laundry business is used for a 
consideration by persons other than the owner, the trans- 
actions are "leasings" as defined in Section 7-9-3J NMSA 
1978, and the taxpayer is entitled to a deduction from 
compensating tax liability for the value of the washers 
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and dryers. Strebeck Props., Inc. v. New Mexico Bureau of 
Revenue, 1979-NMCA-035, 93 N.M. 262,599 P.2d 1059. 

Construction of temporary provision. — Temporary 
provision enacted by Laws 1977, ch: 144, § 66, providing for 
exemption from higher tax rate for certain contracts "en- 
tered into’ prior to the passage of this act," necessarily re- 
ferred to contracts entered into prior to July 1, 1969, the 
date on which, pursuant to N.M. Const., art. IV, § 23, the bill 
became law, and an attempt by the commissioner (now the 
secretary of the taxation and revenue department).to set by 
regulation an earlier cutoff date (the date on which the bill 
was signed by the governor) was invalid. R.H. Fulton, Inc. 
v. N.M. Bureau of Revenue, 1973 -NMCA-133, 85 N.M. 588, 
514 P.2d 1079. 

Exemption not waived. — Failure to register pursu- 
ant to the terms of a regulation promulgated under a tem- 
porary exemption provision which was invalid because it 


~ set a cutoff date contrary to that provided by the legisla- 


ture was not a waiver by the taxpayer of his rights under 
the statute. R.H. Fulton, Inc. v. N.M. Bureau of Revenue, 
1973-NMCA-133, 85 N.M. 583, 514 P.2d 1079. 

Constitutionality of former temporary exemp- 
tion. — Former 72-16-5D, 1953 Comp., which exempted 
lump-sum or unit-price contracts entered into prior to the 
effective date of the act, which by their terms would not 
permit a price increase in the event of imposition of addi- 
tional tax, from the operation of the gross receipts tax, did 
not amount to an arbitrary or unreasonable distinction vi- 
olative of principles of equal protection and uniform taxa- 
tion. Gruschus v, Bureau of Revenue; 1965-NMSC-018, 74 
N.M. 775, 399.P.2d 105 (decided under prior law). 


7-9-78.1. Deduction; compensating tax; uranium enrichment plant 


equipment. 


- The value of equipment and replacement parts for that equipment may be deducted in comput- 
ing the compensating tax due if the person uses the equipment and replacement parts to enrich 


uranium in a uranium enrichment plant. 


History: Laws 1999, ch. 231, § 4. 
Effective dates. — Laws 1999, ch. 231, § 5 made Laws 
1999, ch. 231,.§ 4 effective July 1, 1999. 


7-9-79. Credit; compensating tax. 


Cross references. — For deduction of receipts from 
enriched uranium-and enrichment of uranium, see 7-9-90 
NMSA 1978. 


A. If;on property or services bought outside this state, a gross receipts, sales, compensating or 
similar tax has been levied by another state or political subdivision thereof on the transaction by 
which the person using the property or services in New Mexico acquired the property or a compen- 
sating, use or similar tax has been levied by another state on the use of the property subsequent to 
its acquisition by the person using the property or services in New Mexico and such tax has been 
paid, the amount of such tax paid may be credited against any compensating tax due this state on 
the same property. The credit allowed pursuant to this subsection shall not exceed the rN teeg ep 
ing tax due on the property or services used in New Mexico. 

B. When the Tegel pus from the sale of real property constructed by a person in tite ordinary 
course of the person's construction business are subject to the gross receipts tax, the amount of 
compensating tax previously paid by the person on materials that became an ingredient or compo- 
nent part of the construction project and on construction services performed upon. the construction 
project may be credited against the gross receipts tax due on the sale. 


History: 1953 tious biy § 72-16A-16, eae by Laws 
1966, ch. 47, § 16; 1973, ch. 342, § 1;1991, ch, 208, § 10; 
2021, ch. 65, § 25, 


The 2021 amendment, effective July 1, 2021, amended 
the existing credit for compensating taxes paid in another 


-State to include services; and in Subsection A, after the 
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first, second, and fifth occurrence of "property", added "or ANNOTATIONS 
services", and added the last sentence of the subsection. j 
The 1991 amendment, effective July 1, 1991, inserted Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 


ity and construction of provisions allowing use tax credit 


“or a compensating, use or similar tax has been levied by fob hax paid imothst state, Bh AdaRotthni 206 


another state on the use of the property subsequent to 
its acquisition by the person using the property in New 
Mexico" in Subsection A. 


7-9-79.1. Credit; gross receipts tax; services. 


If on services performed outside the state a gross receipts sales or similar tax has been levied 
by another state or a political subdivision thereof and such tax has been paid, the amount of the 
tax paid may be credited against any gross receipts tax due this state on the receipts after July 1, 
1989 from the sale in New Mexico of the product of the services performed outside this state. The 
amount of credit shall not exceed an amount equal to the rate of tax imposed under Section 7-9-4 
NMSA 1978 multiplied by the amount subject to tax by both New Mexico and the other state or 
political subdivision of that state. 


History: 1978 Comp., § 7-9-79.1, enacted by Laws for "during,the period July 1, 1989 through June 30, 1993" 
1989, ch. 262, § 8; 1994, ch. 45, § 7. in the first sentence. 

The 1994 anidndment: effective July 1, 1994, added 
the second sentence and substituted "after July 1, 1989" 


i 


7-9-79.2. Gross receipts tax; compensating tax; biodiesel blending 
facility tax credit. 


A. A taxpayer who is a rack operator as defined in the Special Fuels Supplier Tax Act [Chap- 
ter 7, Article 16A NMSA 1978] and who installs biodiesel blending equipment in property owned 
by the taxpayer for the purpose of establishing or expanding a facility to produce blended biodiesel 
fuel is eligible to claim a credit against gross receipts tax or compensating tax. The credit shall 
be an amount equal to thirty percent of the purchase cost of the equipment plus thirty percent of 
the cost of installing that equipment. The credit provided by this section may be referred to as the 
"biodiesel blending facility tax credit". 

B. The biodiesel blending facility,tax credit shall not exceed fifty thousand dollars ($50,000) 
with respect to equipment installed at any one facility. 

C. Upon application from a taxpayer wishing to claim the biodiesel blending facility tax credit, 
the energy, minerals and natural resources department shall determine if the equipment for which 
the tax credit will be claimed meets the requirements of this section and if purchase and instal- 
lation costs reported by the taxpayer are legitimate. Upon these determinations being made in 
favor of the taxpayer, the energy, minerals and natural resources department shall issue a dated 
certificate of eligibility containing this information and an estimate of the amount of the ier snio 
blending facility tax credit for which the taxpayer is eligible. 

D. To claim the biodiesel blending facility tax credit, the taxpayer shall provide to the bewéiinen 
and revenue department the certificate of eligibility from the energy, minerals and natural resources 
department. Upon receipt of the certificate, the taxation and revenue department shall approve the 
claim for the credit if the total cumulative amount of approved claims for the credit for all taxpayers 
for the calendar year does not exceed one million dollars ($1,000,000). The department shall main- 
tain a record of the cumulative amount of claims for the credit that have been approved and when it 
determines that this cumulative amount has reached one million dollars ($1,000,000), it shall cease 
approving any additional claims for the biodiesel blending facility tax credit. 

KE. If a taxpayer who has received the biodiesel blending facility tax credit ceases biodiesel 
blending without completing at least one hundred eighty days of availability of the facility within 
the first three hundred sixty-five days after the issuance of the certificate of eligibility from the 
energy, minerals and natural resources department, any amount of approved credit not applied 
against the taxpayer's gross receipts tax or compensating tax liability shall be extinguished. The 
taxpayer must amend the taxpayer's return, self-assess the tax owed and return any biodiesel 
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blending facility tax credit received within four hundred twenty-five days of the date of issuance 


of the certificate of eligibility. 


F. The tax credit provided by this section may only be applied against the taxpayer’ 8 gross re- 
ceipts tax liability or compensating tax liability. If the credit exceeds the taxpayer's tax liability in 
the reporting period for which it is granted, the credit may be carried fOnW ard) for four years from 


the date of the certificate of eligibility. 
G. For the purposes of this section: 


(1) "biodiesel" means renewable, biodegradable, monoalkyl ester combustible liquid fuel 
that is derived from agricultural plant oils or animal fats and that meets American society for 
testing and materials D 6751 standard specification for biodiesel B100 blend stock for distillate 


fuels; 


(2) "biodiesel blending equipment" means equipment necessary for the process of blending 
biodiesel with diesel fuel to produce blended biodiesel fuel; 
(3) "blended biodiesel fuel". means a diesel fuel that contains at least two percent 


biodiesel; and 


(4) "diesel fuel" means any diesel-engine fuel used for the generation of power to propel a 


motor vehicle." 


History: Laws 2007, ch. 204, § 9. 


7-9-80. Repealed. 
Repeals. — Laws 1982, ch, 18, § 27, repealed 7-9-80 


NMSA. 1978, enacted by Laws 1975, ch. 263, §-9, relat- 
ing to a credit for electrical energy tax or similar tax on 


7 -9-80.1. Repealed. 


Repeals. — Laws 1989, ch. 115, § 6A repealed. 7-9- 
80.1, as enacted by Laws 1981, ch. 39, § 114, relating to 


7-9-81. Repealed. 


Repeals. — Laws 1989, ch. 115, § 6A repealed 7-9-81 
NMSA 1978, as enacted by Laws 1966, ch. 47, § 19, relat- 
ing to cross references, effective July 1, 1989. 


7-9-82. Repealed. 


Repeals. — Laws 2004, ch. 116, § 7 repealed 7-9-82 
NMSA 1978, as enacted by Laws 1986, ch. 20, § 68, re- 
lating to.a municipal gross receipt tax credit equal to 


Effective dates. — Laws 2007, ch. 204, § 23 made 
Laws 2007, ch. 204, § 9 effective July 1, 2007. 


generation of electricity which may be applied against any 
gross receipts tax due, effective July 1, 1982. 


tax credit during period of economic adjustment, effective 
July 1,,1989. 


one-half of one percent, effective January 1, 2005. For 
provisions of former section, see the 2003 NMSA 1978 on 
NMOneSource.com. 


7-9-83. Deduction; gross receipts tax; jet fuel. 


A. From July 1, 2008 through June 30, 2017, fifty-five percent of the receipts from the sale of 
fuel specially prepared and sold for use in turboprop or jet-type engines as determined by the de- 
partment may be deducted from gross receipts. 

B. After June 30, 2017, forty percent of the receipts from the sale of fuel specially prepared and 
sold for use in piopron or jet-type engines as determined by the department may be deducted 
from gross receipts. 


History: Laws 1993, ch. 364, § 1; 2008, ch. 214, § 2; 
2006, ch. 51, § 1; 2011, ch. 74, § 1. 
Repeals. — Laws 1995, ch. 36, § 2, effective June 16, 


of 7-9-83 NMSA 1978, as enacted by Laws 1993, ch. 364, 
§ 1, effective July 1, 1995. 
The 2011 amendment, effective July 1, 2011, extended 


1995, repealed Laws 1998, ch. 864, § 4, as amended by the sunset date for the deduction to June 30, 2017. 


Laws 1994, ch. 5, § 26, which had provided for the repeal 
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The 2006 amendment, effective May 17, 2006, changed 
"June 30, 2007" to "June 30, 2012" in Subsections A and B. 
The 2008 amendment, effective July 1, 2003, added 
present Subsection B and inserted "From July 1, 2003 


through June 30,2007, fifty-five percent of the receipts” 
for Forty percent of the receipts" at the beginning of Sub- 


section A. } 
So" 


7-9-84. Deduction; compensating tax; jet fuel. 


A. From July 1, 2003 through June 30, 2017, fifty-five percent of the value of the fuel specially 
prepared and sold for use in turboprop or jet-type engines: as determined by the department may 
be deducted in computing the compensating tax due. 

B. After June 30, 2017, forty percent of the value of the fuel specially prepared and sold for use 
in turboprop or jet-type engines as determined by the department may be. deducted i in computing 


the compensating tax due. 


History: Laws 1998, ch, 364, § 2; 2003, ch. 214, § 3; 
2006, ch. 51, § 2; 2011, ch. 74, § 2. 
Repeals. — Laws 1995, ch. 36, § 2, effective June 16, 


1995, repealed Laws 1993, ch. 364, § 4, as amended by 


Laws 1994, ch. 5, § 26, which had provided for the repeal 
of 7-9-84 NMSA 1978, as enacted by Laws 1993, ch. 364, 
§ 2, effective July 1, 1995. 

The 2011 amendment, effective July 1, 2011, extended 
the sunset date for the deduction to June 30, 2017, 


The 2006 amendment, effective May 17, 2006, 
changed "June 30, 2007" to "June 30, 2012" in Subsections 
A and B. 

The 2003 amendment, effective July, 1, 2003 added 
present Subsection B and inserted "From July 1, 2003 
through June 30, 2007, fifty-five percent of the receipts" 
for "The" at the beginning of Subsection A’ and deleted 
"from the value of such fuel" following "may be deducted". 


7-9-85. Deduction; gross receipts tax; certain organization fundraisers. 


Receipts from not more than two fundraising events ahfaally conducted by an orgatidatioh 
that is exempt from the federal income tax as an organization described in Section 501(c), other 
than an organization described in Section 501(c)(3), of the United States Internal Revenue Code of 
1986, as amended may be deducted from gross receipts. . 


History: Laws 1994, ch. 48, § 1. 
Effective dates. — Laws 1994, ch. 48, § 2 made Laws 
1994, ch. 43, § 1 effective Tey 1, 1994. 


Cross references. — For Section 501 of the’ Internal 
Revenue Code, see 26 U.S.C. § 501. 


7-9-86. Deduction: gross receipts tax; sales to qualified. film production 


company. 


A. Receipts from selling or leasing property and from performing services may be deducted 
from gross receipts or from governmental gross receipts if the sale, lease or performance is made 
to a qualified production company that delivers a nontaxable transaction certificate to the seller, 


lessor, or performer. 
B.”' For the purposes of this section: 


(1) "film" means a single media or multimedia program, including an advertising message, 


that: 


(a) ig fixed on film, digital medium, videotape, computer disc, laser disc or other simi- 


lar delivery medium; 
. (b) can be viewed or reproduced; 


(c) is not intended to and does not violate a provision of Chapter 30, Article 37 NMSA 


1978; and 


(d) is intended for reasonable commercial exploitation for the delivery medium used; 
(2) “production company" means a person that produces one or more films for exhibition i in 


theaters, on television or elsewhere; 


(3) "production costs" means the costs of the following: _ 


(a) astory and scenario to.be used for a film; 
(b) salaries of talent, management and labor, including payments to personal services 
corporations for the services of a performing artist; 
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(c) set construction and operations, wardrobe, accessories and related services; 
(d) photography, sound synchronization, bghting and related services; 
(e) editing and related services; 
(f) rental of facilities and equipment; or 
(g) other direct costs of ee pe the film in accordance with eattnarallt accepted en- 
tertainment industry practice; and 
(4) "qualified production company" means a production company that meets the provi- 
sions of this section and has registered or will register with the New Mexico film division of the 
economic development department. 
C. A qualified production company may deliver the nontaxable transaction certificates autho- 
rized by this section only with respect to production costs. 


History: Laws 1995, ch. 80, § 1; 2003, ch. 127, § 3. Severability. — Laws 2003, ch. 127, § 4 provided 


Cross references. — For Section 62b of the Internal for the severability of the act if any part or application 
Revenue Code, see 26 U.S.C, § 62b. thereof is held invalid. 


The 20038 amendment, effective July 1, 2003; substi- 
tuted "that" for "who" following "qualified production com- 
pany" in Subsection A and rewrote Subsection B. 


7-9-87. Deduction; gross receipts tax; lottery retailer receipts. 


Receipts of a lottery game retailer from selling lottery tickets pursuant to the New Mexico fat: 
very Act [Chapter 6, Article 24 NMSA 1978] may be deducted from gross receipts. 


History: Laws 1995, ch. 155, § 35. Effective dates. — Laws 1995, ch. 155, § 39 made 
Laws 1995, ch. 155, § 35 effective July 1, 1995. 


7-9-88. Repealed. 


Repeals. — Laws 2003, ch. 414, § 3 repealed 7-9-88 pueblo. For provisions of former section, see the 2002 
NMSA 1978, as enacted by Laws 1997, ch. 64, § 2, relat-: NMSA 1978 on NMOneSource.com. For similar present 
ing to credit; gross receipts tax; tax paid to Santa Clara provision, see 7-9-88.1 NMSA 1978. 


7-9-88.1. Credit; gross receipts tax; tax paid to certain tribes. 


A. If on a taxable transaction taking place on tribal land a qualifying gross receipts, sales or 
similar tax has been levied by the tribe, the amount of the tribe's tax may be credited against gross 
receipts tax due this state or its political subdivisions pursuant. to the Gross Receipts and Com- 
pensating Tax Act and a local option gross receipts tax on the same transaction. The amount of 
the credit shall be equal to the lesser of seventy-five percent of the tax imposed by the tribe on the 
receipts from the transaction or seventy-five percent of the revenue produced by the sum of the rate 
of tax imposed pursuant to the Gross Receipts and Compensating Tax Act .and the total of the rates 
of local option gross receipts taxes imposed on the receipts from the same transaction. Notwith- 
standing any other provision of law to the contrary, the amount of credit taken and allowed shall be 
applied proportionately against the amount of the gross receipts tax and local option. gross receipts 
taxes and against the amount of distribution of those taxes pursuant to Section 7-1-6.1 NMSA 1978. 

B. A qualifying gross receipts, sales or similar tax levied by the tribe shall be limited to a tax 
that: 

(1). is substantially similar to the gross receipts tax imposed by the eae Receipts and 
Compensating Tax Act; 

(2). does not unlawfully discriminate among persons or transactions based on penne 
in the tribe; 

(8). is levied on the taxable transaction at.a rate not greater than the total of the gross 
receipts tax rate and local option gross receipts tax rates imposed by this state and its political 
subdivisions located within the exterior boundaries of the tribe; 
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(4) provides a credit against the tribe's tax equal to the lesser of twenty-five percent of the 
tax imposed by the tribe on the receipts from the transactions or twenty-five percent of the tax 
revenue produced by the sum of the rate of tax imposed pursuant to the Gross Receipts and Com- 
pensating Tax Act and the total of the rates of the local option gross Aponte taxes imposed on the 
receipts from the same transactions; and 

(5) is subject to a cooperative agreement between the fifi casi the secretary entered into 
pursuant to Section 9-11-12.1 NMSA 1978 and in effect at the time of the taxable transaction. 

C.. For purposes of the tax credit allowed by this section: . 

(1) "pueblo" means the Pueblo of Acoma, Cochiti, Isleta, Sather: sien: Nambe, Picuris, 
Pojoaque, Sandia, San Felipe, San Ildefonso, San Juan, Santa Ana, Santa Clara, Santo Domingo, 
Taos, Tesuque, Zia or Zuni or the nineteen New Mexico pueblos acting collectively; - 

(2) "tribal land" means all land that is owned by a tribe located within the exterior bound- 
aries of a tribe's reservation or grant and.all land held by the United States in trust for that nite; 
and 

(3) "tribe" means a pueblo, the Jicarilla Apache Nation or the Mescalero Apache Tribe. 


History: Laws 1999, ch, 228, § 2; 2000, ch. 62, § 1; pueblo or Nambe pueblo" in the section heading; substi- 
2001, ch. 42, § 1; 2003, ch, 414, § 1. tuted "pueblo land" for "Santa Ana pueblo land, Laguna 
Cross references. — For definition of local option pueblo land or Nambe pueblo land" near the beginning of 
gross receipts tax, see 7-1-3 NMSA 1978. ' « -.Subsection:A and rewrote Subsection C, which ‘formerly 
The 2003 amendment, effective July 1, 2008, substi- defined each of the pueblo lands separately. 
tuted * 'tribes" for "pueblos" in the section heading; deleted The 2000 amendment, effective July 1, 2000, ipasrfed 
"any" following "be credited against” in Subsection A; re- "or Nambe pueblo" in the section heading, inserted " 
wrote Subsection C; and substituted "tribal" or "tribe's" ‘Nambe pueblo land" in Subsection A, assigned absigae? 
for pueblo" throughout the section. tions (1) and (2) to existing Subsection C text, and added 
The 2001 amendment, effective July 1, 2001, substi- Subsection C(3). ' 


tuted "certain pueblos" for "Santa.Ana pueblo, Laguna 


7-9-88.2. Credit; gross receipts tax; tax paid to Navajo Nation on 
receipts from selling coal. 


A. Ifon receipts from selling coal severed from Navajo Nation land a alate gross receipts, 
sales, business activity or similar tax has been levied by the Navajo Nation, the amount of the 
Navajo Nation tax paid and not refunded may be credited against any gross receipts tax due this 
state or its political subdivisions pursuant to the Gross Receipts ‘and Compensating Tax Act-and 
any local option gross receipts tax on the same receipts. The amount of the credit shall be equal to: 

(1) for the period from July 1, 2001 through June 30, 2002, the lesser of thirty-seven and 
one-half percent of the tax imposed by the Navajo Nation on the receipts or thirty-seven and one- 
half percent’of the revenue produced by the sum of the rate of tax imposed pursuant to the Gross 
Receipts and Compensating Tax Act and the total of the rates us local ‘option gross Henle taxes 
imposed on the same receipts; and _ 

(2) after June 30, 2002, the lesser of seventy-five Bastanit of the tax imposed by the Navafo 
Nation on the receipts or seventy-five percent of the revenue produced by the sum of the rate of 
tax imposed pursuant to the Gross Receipts and Compensating Tax Act and the total of the rates 
of local option gross receipts taxes imposed on the same receipts. © 

B. Notwithstanding any other provision of law to the contrary, the amount of credit taken nia 
allowed shall be applied proportionately against the amounts of the distributions made pursuant 
to Section 7-1-6.1 NMSA 1978 of the gross receipts tax and local option gross receipts taxes: im- 
posed on those receipts. 

C. A qualifying gross receipts, sales, business activity or similar tax levied by’ the eG sable AES 
tion shall be limited to a tax that: 

(1) is substantially similar to the gross receipts tax imposed by the Gross Hrecerpts and 
Compensating Tax Act; 

(2) does not unlawfully discriminate amiong persons 0 or transactions phot on saa 
in the Navajo Nation; 
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(3) is levied’on the receipts from selling coal at a rate not greater:than the total of the 
gross receipts tax rate and local option gross receipts tax rates imposed by this state and its politi- 
cal subdivisions located within the exterior boundaries of the Navajo Nation; 

(4) provides a credit against the Navajo Nation tax equal to: - ; 

(a) for the period from July 1, 2001 through June 30, 2002, the lesser of twelve and 
one-half percent of the tax imposed by the Navajo Nation on the receipts from selling coal severed 
from Navajo Nation land or twelve and one-half percent of the tax revenue produced, by the sum of 
the rate of tax imposed pursuant to the Gross Receipts and Compensating Tax Act and the total of 
the rates of the local option gross receipts taxes imposed on the same receipts; and 

(b) after June 30, 2002, the lesser of twenty-five percent of the tax imposed by the 
Navajo Nation on the receipts from selling coal severed from Navajo Nation land or twenty-five 
percent of the tax revenue produced by the sum of the rate of tax imposed pursuant to the Gross 
Receipts:and Compensating Tax Act and the total of the rates of the local option gross receipts 
taxes imposed on the same receipts; 

(5). is not-used to calculate an. dakensey einensniat coal severance e tax credit with respect to 
the same receipts or time period; and 

(6). is subject.to a cooperative agreement beimieen the Narajeo! Nation and the secretary 
entered into pursuant to Section 9-11-12.2 NMSA 1978 and in effect-at the time of the taxable 
transaction: 

D, .For purposes of the tax cajedit allowed by this section, "Navajo Nation land" means all land 
in New Mexico that, on March 1, 2001, was located within the exterior boundaries of the Navajo 
Nation reservation or within a dependent community of the Navajo Nation or was land held by the 
United. States in trust for the Nevale Nation. 


History: 1978 Pomp: +, §,7-9-88.2, enacted BY Laws Effective dates. — Laws 2001, ch. 134, § 4 made Laws 
2001, ch. 134, §1 2001, ch. 184, § 1 effective July 1, 2001. 


7-9-89. Deduction; [gross receipts tax;] sales to certain accredited 
diplomats and missions. 


Receipts from selling or leasing iinrenie? to, or from performing services for, an accredited 
foreign mission or an accredited member of a foreign mission may be deducted from gross re- 
ceipts when a treaty in force to which the United States is a party requires forbearance of tax 
when the legal incidence is upon the Buyet or when the tax is customarily passed on. to the 
buyer. 


History: Laws 1998, ch. 89, § 2. Bracketed material. — The bracketed material was 
Effective dates. — Laws 1998, ch. 89, § 7 made Laws inserted by the compiler and is not. part of the law. 
1998, ch. 89, § 2 effective July 1, 1998. , = 


7-9-90. Deductions; gross receipts tax; sales of uranium hexafluoride 
and enrichment of uranium. 


A. Receipts from. selling uranium hexafluoride and from providing the service of enriching ura- 
nium may be deducted from gross receipts. 

B. The department shall annually report to the revenue stabilization and tax Bolioy committee 
aggregate amounts of deductions taken pursuant to this section, the number of taxpayers claim- 
ing the deduction and. any other information that is necessary to determine that the deduction is 
performing a purpose that is beneficial to the state. 

C.- A taxpayer deducting gross receipts pursuant to this section shall report the amount de- 
ducted separately and attribute the amount of the deduction to the authorization provided in this 
section in°a manner required by the department that facilitates the BUA tioi by the east Agad> 
for the benefit to the state of this deduction. 
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History: Laws 1999, ch. 231, § 3; 2012, ch.13,§ 1. .. hexafluoride; required reports to determine whether the 

Cross references. — For deduction of value of equip- deduction is beneficial to the state; in the title, after "sales 
ment and its replacement parts from compensating tax, of", deleted "enriched", and after "uranium", added "hexa- 
see 7-9-78,1 NMSA 1978. fluoride"; in Subsection A, after "Receipts from selling", 

The 2012 amendment, effective May 16, 2012, pro- deleted "enriched", and after "uranium", added "hexafluo- 
vided for a deduction of receipts from sales of uranium ride"; and added Subsections B and C. 


7-9-91. Deduction; compensating tax; contributions of inventory to 
certain organizations and governmental agencies. 


A. Except as provided otherwise in Subsection D of this section, the value of tangible personal 
property that is removed from inventory and contributed to organizations that have been granted 
exemption from the federal income tax by the United States commissioner of internal revenue as 
organizations described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, 
may be deducted in computing the compensating tax due, provided that the contribution is deduct- 
ible for federal income tax purposes by the'person from whose‘inventory the property was with- 
drawn or, if the person from whose inventory the property was withdrawn is a pass-through entity 
as that term is defined in Section 7-3-2 NMSA 1978, the contribution is deductible by the owner or 
owners of the pass-through entity. 

B. Except as provided otherwise in Subsection D of this section, the value of tangible ApesoaAl 
property that is removed from inventory and contributed to the United States or New Mexico or 
any governmental unit or subdivision, agency, department or instrumentality thereof may be de- 
ducted in computing the compensating tax due. ' 

C. Except as provided otherwise in Subsection D of this section, the value of tangible per- 
sonal property that is removed from inventory and contributed to an Indian tribe, nation or 
pueblo or any governmental subdivision, agency, department or instrumentality thereof for 
use on that Indian reservation or pueblo grant may be deducted in computing the compensat- 
ing tax due. 

D. Unless contrary to.federal law, the deduction provided be this section does not apply to: 

(1) acontribution of metalliferous mineral ore; 

(2) a contribution of tangible personal property that is or will be incorporated into a met- 
ropolitan redevelopment project created under the Metropolitan Redevelopment Code [Chapter 3, 
Article 60A NMSA 1978]; 

(3) _a contribution of tangible personal property that will become an ingredient or compo- 
nent part of a construction project; or 

(4) acontribution of tangible personal property utilized or produced in the per tariienee of 
a service, 

E. For purposes of this section: 

(1) "inventory" means tangible personal property held for sale or lease in the ordinary 
course of business; and 

(2) "contributed" or "contribution" means a transfer of ownership without consideration. 
Public acknowledgment of the contribution does not constitute consideration for the purpose of 
this section. 


History: Laws 2001, ch. 135, § 1, Effective dates. — Laws 2001, ch. 135, § 2 made Laws 
Cross references. — For Section 501(c)(3) of the In- 2001, ch. 135, § 1 effective July 1, 2001. 
ternal Revenue Code of 1986, see 26 U.S.C.S, § 501(c)(3). 


7-9-92. Deduction; gross receipts; sale of food at retail food store. 


A. . Receipts from the sale of food by a retail food store that are not exempt from gross receipts 
taxation and are not deductible pursuant to another provision of the Gross Receipts and Compen- 
sating Tax Act may be deducted from gross receipts. The deduction provided by this section shall 
be separately stated by the taxpayer. 

B. For the purposes of this section: 
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(1) "food" means any food or food product for home consumption that meets the definition 
of food in 7 USCA 2012(k)(1) for purposes of the federal supplemental nutrition assistance pro- 
gram; and 

(2) "retail food store" means an establishment that sells food for home preparation and 
consumption and that meets the definition of retail food store in 7 USCA 2012(0)(1) for purposes of 
the federal supplemental nutrition assistance program, whether or not the establishment partici- 
pates in the supplemental nutrition assistance program. 


History: Laws 2004, ch. 116, § 5; 2021, ch. 65, § 26. 

The 2021 amendment, effective July 1, 2021, provided 
that the existing gross receipts tax deduction for receipts 
from the sale of food for home consumption is available 
for food sold by a retail food store and not at a retail food 
store, and revised the definitions of "food" and "retail 


food store" for purposes of this section; in Subsection A, © 


after "the sale of food", deleted "at" and added "by"; and 
in Subsection B, Paragraph B(1), after "7 USCA", changed 
"2012(g)(1) to "2012(k)(1), and after "federal", deleted 
"food stamp” and added "supplemental nutrition assis- 
tance", and in Paragraph B(2), after "7 USCA", changed 
"2012(k)(1)" to "2012(0)(1)", and changed each occurrences 
of "food stamp" to "supplemental nutrition assistance". 


7-9-93. Deduction; gross receipts; certain receipts for services provided 
by health care practitioner or association of health care 
practitioners. 


A. Receipts of a health care practitioner or an association of health care practitioners for com- 
mercial contract services or medicare part C services paid by a managed health care provider or 
health care insurer may be deducted from gross receipts if the services are within the scope of 
practice of the health care practitioner providing the service. Receipts from fee-for-service pay- 
ments by a health care insurer may not be deducted from gross receipts. 

B. The deduction provided by this section shall.be applied only to gross receipts remaining af- 
ter all other allowable deductions available under the Gross Receipts and Compensating Tax Act 
have been taken and shall be separately stated by the taxpayer. 

C. For the purposes of this section: 

(1) "association of health care sioaetitanirieas! means a corporation, unincorporated busi- 
ness entity or other legal entity organized by, owned by or employing one or more health care 
practitioners; provided that the entity is not: 

(a) an organization granted exemption from the federal income thx by the United 
States commissioner of internal revenue as organizations described in Section 501(c)(3) of the 
United States Internal Revenue Code of 1986, as that section may be amended or renumbered; or 

(b) a health maintenance organization, hospital, hospice, nursing home or an entity 
that is solely an outpatient facility or intermediate care facility licensed pursuant to the Public 
Health Act [Chapter 24, Article 1 NMSA 1978]; 

(2) "commercial contract services" means health care services performed by a health care 
practitioner pursuant to a contract with a managed health care provider or health care insurer 
other than those health care services provided for medicare patients pursuant to Title 18 of the 
federal Social Security Act or for medicaid patients pursuant to Title 19 or Title pi of the federal 
Social Security Act; 

(3) “health care insurer" means a person that: 

(a) has a valid certificate of authority in good standing er sae to the New Mexico 
Insurance Code [59A-1-1 NMSA 1978] to act as an insurer, health maintenance organization or 
nonprofit health care plan or prepaid dental plan; and 

(b) contracts to reimburse licensed health care practitioners for providing basic 
health services to enrollees at negotiated fee rates; 

(4) “health care practitioner" means: eis 

(a) a chiropractic physician licensed pursuant to the provisions of the Chiropractic 
Physician Practice Act [Chapter 61, Article 4 NMSA 1978]; 

(b) a dentist or dental hygienist licensed pursuant to the Dental Health Care Act 
[Chapter 61, Article 5A NMSA 1978]; 

(c) a doctor of oriental medicine licensed pursuant to the provisions of the Acupunc- 
ture and Oriental Medicine Practice Act [Chapter 61, Article 14A NMSA 1978]; 
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| (d) an optometrist licensed ee ba to the provisions of the Optometry Act [Chap- 
ter 61, Article 2 NMSA 1978]; 

(e) an osteopathic poyecant or an osteopathic physician assistant licensed pursuant 
to the provisions of the Osteopathic Medicine Act: [Chapter 61, Article 10 NMSA 1978]; 

‘(f) a physical therapist licensed pursuant to the provisions of the Physical Therapy 
Act [61-12D-1 to 61-12D-19 NMSA 1978]; 

(g) aphysician or physician assistant licensed pursuant to the provisions of the Medi- 
cal Practice Act [Chapter 61, Article 6 NMSA 1978]; 

»(h)-\a podiatrist licensed pursuant to the provisions of the Podiatry Act [Chapter 61, 
Article 8 NMSA 1978]; 

(i). a psychologist licensed. pursuant to the provisions of the Professional Paychologist 
Act [Chapter 61, Article 9 NMSA 1978}; 

(j) a registered lay midwife registered by the dépatinent of health; 

(k) a registered nurse or licensed practical nurse licensed pursuant to the provisions 
of the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978]; 

(1) a registered: occupational therapist licensed pursuant to the agers of the Oc- 
cupational, Therapy Act, [Chapter 61;Article 124A NMSA 1978]; 

(m) arespiratory care prac Homer licensed pursuant to the provisions of the Respira- 
tory Care Act [Chapter 61, Article 12B NMSA 1978]; 

(nm) a speech-language pathologist or audiologist licensed pursuant to the Speech- 
panic Pathology, Audiology: ang Hearing Aid raat sy Practices Act [Chapter 61, Article 
14B NMSA 1978]; 

(o) a professional alfniea! mental health Gupta marriage arial family phusinhiae or 
professional art therapist licensed pursuant to the provisions of the Counseling and Therapy Prac- 
tice Act [Chapter 61, Article 9A NMSA 1978] who has obtained a master's degree or a doctorate; 

(p) an independent social worker licensed pursuant to the provisions of the Social 
inoris Practice Act [Chapter 61, Article 31 NMSA 1978; and | 

(q) a clinical laboratory that is accredited pursuant to 42 U.S.C, Section 263a but 
that is nota laboratory in a physician's office or in a spice Sap defined pursuant to 42 U.S.C. Sec- 
tion 1395x; 

(5) "managed health care provider" means a person that provides for the delivery of com- 
prehensive basic:health care services and medically necessary services to individuals enrolled in a 
plan through its own employed health care providers or by contracting with selected or participat- 
ing health care providers. "Managed health care provider" includes only those persons that provide 
comprehensive basic health care services to enrollees on a contract basis, including the Following 

(a) health maintenance organizations; 

(b) preferred provider organizations; 

(ec). individual practice associations; 

_(d) competitive medical plans; 

(e) exclusive provider organizations; 

(f) integrated delivery systems; 

(g) independent physician-provider organizations; 

(h) physician hospital-provider organizations; and 

(i). managed care services organizations} and- ; 

(6) "medicare part © services’ means services performed pursuant to a Jontrast with a 
managed health care provider for medicare patients pursuant to Title 18 of the federal Social Se- 
curity Act. 


History: Laws 2004, ch. 116, § 6; 2006, ch. 36, § 1; practitioners"; and in Subsection C, added new Paragraph 


2007, ch. 361, § 5; 2016 (2nd S§.S.), ch. 3, § 5; 2021, ch. C(1) and redesignated former Paragraphs C(1) through 
65, § 27. C(5) as Paragraphs C(2) through C(6), respectively. 

The 2021 amendment, effective July 1, 2021, provided The 2016 (2nd S.S.) amendment, effective Novem- 
that associations of health care practitioners are eligible ber 1, 2016; clarified the types of receipts of a health care 
to claim certain gross receipts tax deductions, and defined practitioner, that may be deducted from gross receipts; in 
"association of health care practitioners" for purposes of Subsection A, after "Receipts", deleted "from payments by 
this section; in Subsection A, after "Receipts of a health a managed health care provider or health care insurer" 
care practitioner", added "or an association of health care and added "of a health care practitioner", after "medicare 
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Part C services", deleted "provided by a health care prac- 
titioner that are not otherwise deductible pursuant to 
another provision of the Gross Receipts and Compensat- 
ing Tax Act" and added "paid by a managed health care 
provider or health care insurer", after "deducted from 
gross receipts", deleted "provided that" and added "if", af- 
ter "scope of practice of the", deleted "person" and added 
"health care practitioner"; added a new subsection desig- 
nation "B" and redesignated former Subsection B as Sub- 
section C; in Subsection B, after "The deduction provided 
by this section shall be", added "applied only to gross re- 
ceipts remaining after all other allowable deductions avail- 
able under the Gross Receipts and Compensating Tax Act 
have been taken and shall be"; in Subparagraph C(3)(e), 
after "osteopathic physician", deleted "licensed pursuant 


_ to the provisions of Chapter 61, Article 10 NMSA 1978", 


and after "Osteopathic", deleted "Physicians' Assistants" 
and added "Medicine"; and in Subparagraph C(8)(g), after 
"pursuant to the provisions of", deleted "Chapter 61, Ar- 
ticle 6 NMSA 1978" and added "the Medical Practice Act". 

The 2007 amendment, effective July 1, 2007, added 
Subparagraph (q) of Paragraph (3) of Subsection B. 

The 2006 amendment, effective July 1, 2006, added 
Subparagraphs (0) and (p) of Paragraph (8) of Subsection 
B to provide that the definition of "health care practitio- 
ner" includes licensed professional clinical mental health 
counselors, marriage and family therapists and profes- 
sional art therapists and licensed independent social 
workers. 


7-9-94. Deduction; gross receipts; military transformational acquisition 
programs. 


A. Receipts from transformational acquisition programs performing research and develop- 
ment, test and evaluation at New Mexico major range and test facility bases pursuant to contracts 
entered into with the United States department of defense may be deducted from gross “eegiges 
through June 30, 2025. 

B,_ As used in this section, "transformational acquisition program" means a military acquisi- 
tion program authorized by the office of the secretary of defense force transformation and not 
physically tested in New Mexico on or before July 1, 2005. 

C. The deduction provided in this section does not apply to receipts of a prime contractor op- 
erating facilities designated as a national laboratory by act of congress and is not applicable to 
current force programs as of July 1, 2005. 

D. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount 
of deductions claimed and any other information necessary to evaluate the effectiveness of the 
deduction. No later than December 1 of each year that the deduction is in effect, the department 
shall compile and present the annual report to the revenue stabilization and tax policy committee 
and the legislative finance committee with an analysis of the cost and benefit to the state of the 
deduction. 


History: Laws 2005, ch. 104, § 23; 2006, ch. 72, § 1; 
2015, ch. 18, § 1. 


and required the taxation and revenue department to 
compile an annual report on the deduction provided by 


The 2015 amendment, effective June 19, 2015, 
amended the Gross Receipts and Compensating Tax Act 
by deferring the expiration date of the deduction from 


this section; in Subsection A, deleted "20 16" and added 
"2025"; and added Subsection D. 

The 2006 amendment, effective May 17, 2006, changed 
the expiration date from June 30, 2008 to June 30, 2016. 


gross receipts for certain military acquisition programs 


7-9-95. Deduction; gross receipts tax; sales of certain ea pad personal 
property; limited period. 


Receipts from the sale at retail of the following types of eoiie personal property may be 
deducted if the sale of the property occurs during the period beginning at 12:01. a.m. on the first 
Friday in August and ending at midnight on the following Sunday: 

A. an article of clothing or footwear designed to be worn on or about the human Hoda if the 
sales price of the article is less than one hundred dollars ($100) except: 

(1) any special clothing or footwear that is primarily designed for athletic atiaeitay or pro- 
tective use and that is not normally worn,except when used for the athletic activity or protective 
use for which it is designed; and 

(2) accessories, including jewelry, acrtinyaty luggage, feabrellas wallets, watches and sim- 
ilar items worn or carried on or about the human body, veri pus regard to whether worn on He 
body in a manner characteristic of clothing; 
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B. a desktop, laptop or notebook computer if the sales price of the computer does not exceed 
one thousand dollars ($1,000) and any associated monitor, speaker or set of speakers, printer, key- 
board, microphone or mouse if the sales price of the device does not exceed five hundred, dollars 
($500); and 7 

C. school supplies that are items normally used Min students ina standard indaiahootti for edu- 
cational purposes, including notebooks, paper, writing instruments, crayons, art supplies, rulers, 
book bags, backpacks, handheld calculators, maps and globes, but not including watches, radios, 


compact disc players, headphones, sporting equipment, portable or desktop telephones, copiers, of- 


fice equipment, furniture or fixtures. 


History: Laws 2005, ch. 104, § 25. 


7-9-96. Repealed 
Repeals. — Laws 2020, ch. 80, § 14 repealed 7-9-96 


NMSA 1978, as enacted by Laws 2005, ch. 104, § 26, re- 
lating to credit, gross receipts tax, governmental gross 


7-9-96.1. Repealed. | 


Repeals..— Laws 2019, ch. 270, § 56 repealed 7-9- 
96.1 NMSA 1978, as enacted by Laws 2007, ch. 361, § 7, 


on NMOneSource.com. 
4 


Effective dates. — Laws 2005, ch. 104, § 29 made 
Laws 2005, ch. 104, § 25 effective July 1, 2005. 


receipts tax, certain sales for resale, effective July 1, 2020. 
For provisions of former section, see the 2019 NMSA 1978 


ri 


hospitals, effective July 1, 2019. For provisions of former 


section, see the 2018 NMSA 1978 on NMOneSource.com. 
relating to credit, gross receipts tax, receipts of certain ny cha 


7-9-96.2. Credit; gross receipts tax; unpaid charges for services 
provided in a hospital. 


A. A licensed medical doctor, licensed osteopathic physician or association of licensed medical 
doctors or osteopathic physicians may claim a credit against gross assed taxes due in an amount © 
equal to the value of unpaid qualified health care’services. 

B. As used in this section: 

(1) "association of licensed medical doctors or osteopathic physicians" means a corpora- 
tion, unincorporated business entity or other legal entity organized by, owned by or employing one 
or more licensed medical doctors or osteopathic physicians; provided that the entity is not: 

. (a) an organization granted exemption from the federal income tax by the United 
States commissioner of internal revenue as organizations described in Section. 501(c)(3) of 
the United States Internal Revenue Code of 1986, as that section may be amended or renum- 
bered; or 

(b) a health maintenance organization, hospital, hospice, nursing home or an entity 
that is solely an outpatient facility or intermediate care 2a licensed pursuant to the Public 
Health:Act {Chapter 24, Article 1 NMSA 19081; 

(2) "qualified health care services" means medical care services provided by a licensed 
medical doctor or licensed osteopathic physician while on call to a hospital; and 

(3). "value of unpaid qualified health care services" means the amount that is charged for 
qualified health care services, not. to exceed one hundred thirty percent of the reimbursement rate 
for the services under the medicaid program administered by the human services department, 
that remains unpaid one year after the date of billing and that the licensed medical doctor or li- 
censed osteopathic physician has reason to believe will not be paid because: 

(a)’ at the time the services were provided, the person receiving the services had no 
health insurance or had health insurance that did not cover the services provided; 

(b) at the time the services were provided, the person receiving the sérvices was not 
eligible for medicaid; and 

(c) the charges are not reimbursable vines a program established meee to thé 
Indigent Hospital and County Health Care Act [Chapter 27, Article 5 NMSA 1978]. 
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History: Laws 2007, ch. 361, § 8; 2021, ch. 65, § 28, 
The 2021 amendment, effective July 1, 2021, provided 
that associations of licensed medical doctors or osteo- 


pathic physicians are eligible to claim certain gross re-' 


ceipts tax deductions, and defined "association of licensed 
medical doctors or osteopathic physicians", as used:in this 
section; in Subsection A, after "licensed osteopathic physi- 
cian", added " or association of licensed medical doctors or 
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7-9-96.3 


osteopathic physicians”, and after "taxes due in", deleted 
"the following amounts", deleted former Paragraphs A(1) 
and A(2), and deleted former paragraph designation "(3)" 
and the language "on and after July 1, 2009, one hundred 
percent of" and added "an-amount equal to"; and in Sub- 
section B, added new Paragraph B(1) and redesignated 
former Paragraphs B(1) and B(2) as Paragraphs B(2) and 
B(3), respectively. 


7-9-96.3. Technology readiness gross receipts tax credit. 


A. Prior to July 1, 2027, a taxpayer that is'a national’ laboratory that provides technology 
readiness assistance to a HARRY that is registered to do business in New Mexico and has li- 
censed a technology from the national laboratory or is a participant in a cooperative research and 
development agreement with the national laboratory may claim a tax credit against the taxpayer's 
gross receipts tax liability imposed pursuant to the Gross Receipts and Compensating Tax Act, 
excluding any local option gross receipts tax liability. The tax credit provided by this section may 
be referred to as the "technology readiness gross receipts tax credit", 

B. The purpose of the technology readiness gross receipts tax credit is to help businesses in 
New Mexico achieve technology maturation of the businesses’ technologies developed at New Mex- 
ico national laboratories and increase economic development in the state. 

C. The amount of a technology readiness gross receipts tax credit shall equal the amount of 
qualified expenditures incurred by a national laboratory to provide technology readiness assis- 
tance to a business, not to exceed one hundred fifty thousand dollars ($150,000) in a fiscal year per 
business; provided that the annual aggregate amount of credits allowed per national laboratory 
per fiscal year shall be limited to one million dollars ($1, 000,000). 

D. A taxpayer may claim a technology readiness gross receipts tax credit for the taxable period 
in which the taxpayer provides technology assistance pursuant to this section. That portion of a 
technology readiness gross receipts tax credit that exceeds a taxpayer's tax liability in the taxable 
period in which the credit is claimed may be carried forward to succeeding taxable periods. 

E. To receive a technology readiness gross receipts tax credit, a taxpayer shall apply to the 
department on forms and in the manner required by the department. The application shall include 
the following: 

(1) certification from each business that received technology readiness assistance that: 
(a) the assistance was made in good faith to help the business demonstrate the feasi- 
bility of real-world application of the business's technology; and’ 
+ (b). the assistance was hot otherwise available to the business at a reasonable cost 
through private industry; 
(2) evidence that the business that received the technology readiness assistance is regis- 
tered to do business in New Mexico; and 
(3) evidence that the business's technology is a licensed technology from the national labo- 
ratory or the business is a participant in a cooperative research and development agreement with 
the national laboratory. 

F. In addition to the requirements in Subsection E of this section, a national laboratory shall: 

(1) create SE for technology readiness assistance requests and completion of technology 
maturation; 

(2) establish a technology readiness assistance program that will assist businesses to 
reach technology maturation; 

(3) consult with the secretary of economic development to seek advice on improvements in 
the operation of the technology readiness assistance program; and © 

(4) ‘establish a methodology to use state educational institutions that have demonstrated 

the capability to provide technology readiness assistance. 

G. A taxpayer shall not claim both a technology readiness gross receipts tax credit and a credit 
pursuant to the Laboratory Partnership with Small-Business Tax, Credit Act, [Chapter 7, Article 
9E NMSA 1978} for assistance provided to the same business in the same taxable period. 
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H. If more than one national laboratory provides technology readiness assistance to a busi- 
ness, the national laboratories shall not claim a technology readiness gross receipts tax credit 
until coordination is developed between the national laboratories providing the assistance that 
generates a joint operational plan to ensure that: 

(1) the assistance provided by each national laboratory suits the business's needs and 
challenges; and 

(2) the combined claims for a technology readiness gross receipts tax credit will not exceed 
the limitations provided in Subsection C of this section. 

I. A national laboratory that claims a technology readiness gross receipts tax credit shall sub- 
mit an annual report in writing to the department, the economic development department and an 
appropriate legislative interim committee. If more than one national laboratory claims a technol- 
ogy readiness gross receipts tax credit, those laboratories. shall jointly submit an annual report. 
The annual report shall summarize rysa Bites related to and the results of the technology readi- 
ness assistance programs created by the national laboratories and shall include: 

(1) a description of each business's technology that has received technology readiness. as- 
sistance, including progress toward technology maturation and whether, and to what extent, the 
business is still doing business in New Mexico; 

(2) results of surveys of businesses to which technology readiness assistance is provided; 

(3) the total amount of the technology readiness gross receipts tax credits received in the 
previous fiscal year; and 

(4) an economic impact study performed by an uninterested third party. 

J. At any time after receipt of an annual report required pursuant to this section, the depart- 
ment or the economic development department may provide written instructions to a national 
laboratory identifying future improvements in the national laboratory's technology readiness as- 
sistance program for which it receives a technology readiness gross receipts tax credit. 

K. As used in this section: om 

(1) "cooperative research and development agreement" means any agreement between 
a national laboratory and a non-federal party under which the laboratory provides personnel, 
services, facilities, equipment, intellectual property or other resources and a non-federal party 
provides funds, personnel, services, facilities, equipment, intellectual property or other resources 
toward the conduct of specified research or development efforts that are consistent with the mis- 
sions of the laboratory; 

(2) "national laboratory" means a prime contractor designated as a national laboratory by 
act of congress that is operating a facility in New Mexico; 

(3) "qualified expenditure" means an expenditure by a national laboratory in providing 
technology readiness assistance and is limited to the following: 

(a) employee salaries, wages, benefits and employer payroll taxes; 

(b) administrative costs related directly to the provision of technology readiness as- 
sistance; 

(c) in-state travel expenses, including per diem and mileage at the internal revenue 
service standard rate; and 

(d) supplies and services of contractors that are related to the provision of technology 
readiness assistance; 

(4) "state educational institution" means a state educational institution named in Article 
12, Section 11 of the constitution of New Mexico; 

(5) "technology maturation" means technology that has been developed to a stage that results 
in a prototype or demonstration of the feasibility of real-world application of the technology; and 

(6) "technology readiness assistance" means assistance provided to a business by a na- 
tional laboratory with the intent to help the business's technology achieve technology maturation. 


History: Laws 2020, ch. 22, § 1; 2022, ch. 45, § 1. and replaced the current funding structure with a stan- 


Repeals. — Laws 2022, ch. 45, § 3(B) repealed Laws dard tax credit capped at $1,000,000 per national labora- 
2020, ch. 22, § 3 that would have repealed 7-9-96.3 NMSA tory per year; in the section heading, deleted "technology 
1978 effective July 1, 2024. readiness gross receipts tax’credit fund"; in Subsection A, 

The 2022 amendment, effective July 1, 2022, ex- deleted "For taxable periods beginning July 1, 2020 and 
tended the technology readiness gross receipts tax credit, prior to July 1, 2023" and added "Prior to July 1, 2027"; 
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deleted former Subsection C. and redesignated former "(3)" and the language "beginning on July 1, 2022 and 
Subsections D through L as Subsections C through K, prior to July 1, 2023" and added "to"; and in Subsection 
respectively; in Subsection C, after the subsection des- fi after "requirements in Subsection", changed "F" to "KE". 
ignation, deleted "Subject to the availability of funds in Temporary provisions. — Laws 2022, ch. 45, § 2 pro- 
the technology readiness gross receipts tax credit fund", vided that money in the technology readiness gross re- 
after "shall be limited", deleted "as follows", deleted: for- ceipts tax credit fund shall be transferred to the general 


mer Paragraphs (1) and (2), former paragraph designation fund. 


7-9-97. Deduction; gross receipts tax; receipts from certain purchases 
by or on behalf of the state. 


Receipts from the sale of property or services purchased by or on behalf of the state from funds 
obtained from the forfeiture of financial assurance pursuant to the New Mexico Mining Act [Chap- 
ter 69, Article 36 NMSA 1978] or the forfeiture of financial responsibility pursuant to the Water 
Quality Act iChaptss 74, Article 6 NMSA 1978] may be deducted from gross receipts. 


Pat 


History: Laws 2005, ch. 169, $1. arti IV,.§ 28, was effective June 17, 2005, 90 ha after 
Effective dates. — Laws 2005, ch. 169 cpa ieiane no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


7-9-98. Deduction; compensating tax; biomass-related equipment; 
biomass materials. 


A. The value of a biomass boiler, gasifier, furnace, turbine-generator, storage facility, feedstock 
processing or drying equipment, feedstock trailer or interconnection transformer may be deducted 
in computing the compensating tax due. 

B. The value of biomass materials used for processing into biopower, biofuels or biobased prod- 
ucts may be deducted in computing the compensating tax due. 

C. As used in this section: 

(1) "biobased products" means products:created from plant- or crop-based resources such 
as agricultural crops.and crop residues, forestry, pastures and rangelands that are normally made 
from petroleum 

(2) "biofuels" means biomass converted to Hone or gaseous fuels such as éthanol, metha- 
nol, methane and hydrogen; 

(83) "biomass material" means organic material that is available on a renewable or recur- 
ring basis, including: 

(a) forest-related materials, including mill ‘resittned: logging residues, forest thin- 
nings, slash, brush, low commercial value materials or undesirable species, salt cedar and other 
phreatophyte or woody vegetation removed from river basins or watersheds and woody material 
harvested for the purpose of forest fire fuel reduction or forest health and watershed improvement; 

(b) agricultural-related materials, including orchard trees, vineyard, grain or crop 
residues, including straws and stover, aquatic plants and agricultural processed co-products and 
waste products, including fats, oils, greases, whey and lactose; 

(c) animal waste, including manure and slaughterhouse and other processing 
waste; 

(d) solid woody waste materials, including landscape or right-of-way tree trimmings, 
range land maintenance residues, waste pallets, crates and manufacturing, construction and de- 
molition wood wastes, excluding pressure-treated, chemically treated or painted wood wastes and 
wood contaminated with plastic; 

(e) crops and trees planted for the purpose of Bene need to produce energy; 

(f) landfill gas, wastewater treatment gas and biosolids, gnctue tie organic waste by- 
products generated,during the wastewater treatment process; and 

(g) segregated municipal solid waste, excluding tires and medical and hazardous 
waste; and 

(4) "biopower" means biomass converted to produce leaiwita and thermal energy. 
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History: Laws 2005, ch. 179, § 1. 
Effective dates. — Laws 2005, ch. 179 onkaihed no 
effective date provision, but, pursuant to N.M. Const., 


7-9-101 


art. IV, § 23, was effective June 17, 2005, 90 days and 
adjournment of the legislature, 


7-9-99. Deduction; gross receipts tax; sale of engineering, architectural 
and new facility construction services used in construction 
of certain public health care facilities. 


Receipts from selling an engineering, caaciaateac or eanaituoticn service ices in ithe new Be 
cility construction of a sole community provider hospital [qualifying hospital] that is located in a 
federally designated health professional shortage area may be deducted from gross receipts if the 
sale of the engineering, architectural or construction service is made toa foundation or a nonprofit 
organization that: 

A. has entered into a written kateatudin With a aoety to pay at least shinai -five Yidevoret of the 
costs of new facility construction of that sole community provider hospital [qualifying hospital]; and 

B. delivers to the seller of the engineering, architectural or construction service either an ap- 
propriate nontaxable transaction certificate or other evidence acceptable to the secretary of a writ- 


ten agreement made in accordance with Subsection A of this section. 


History: Laws 2006, ch. 35,§ 1, © 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2014, ch. 79, § 18 provided that all references in law to 


be references toa qualifying hospital pursuant to the 
Indigent Hospital and County Health Care Act, effective 
March 12, 2014. 

Effective dates. — Laws 2006, ch. 35, § 3 made Laws 


a-sole community provider hospital shall'be deemed to 2006, ch,'35,.§ 1 effective July 1, 2006. 


7-9-100. Deduction; gross receipts tax; sale of construction — 
equipment and construction materials used in new . 
facility construction of a sole community provider 
hospital [qualifying hospital] that:is located in a sederallyan 
designated health professional shortage area. ; 


Receipts from selling construction equipment or construction materials used in the new facility con- 
struction of a sole community provider hospital [qualifying hospital] that is located in a federally desig- 
nated health professional shortage area may be deducted from gross receipts if the sale of the construc- 
tion equipment or construction materials is made to a foundation or a nonprofit organization that; 

A. has entered into a written agreement with a county to pay at least ninety-five percent of 
the costs.of new facility construction of that sole community provider hospital [qualifying euirsd 
tal]; and 

B. delivers to the seller either an ese tata hs ponies Peneeatane certificate or other evi- 
dence acceptable to the secretary of a written agreement made in accordance with Subsection A of 
this section. 


be. references to a qualifying hospital pursuant to the 

Indigent Hospital and County Health Care Act, effective 
March 12,2014. . 

Effective dates. — Laws 2006, ch. 35, § 3 made Laws 

_ 2006, ch. 35, § 2 effective July 1, 2006. , 


History: Laws 2006, ch. 35, § 2, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2014, ch. 79, § 18 provided that all references in law to 
a sole community provider hospital shall be deemed to 


7-9-101. Deduction; gross receipts; equipment for certain electric 
transmission or storage facilities. 
Receipts from selling equipment to the New Mexico renewable energy transmission authority 
or an agent or lessee of the authority may be deducted from gross receipts if the equipment is in- 
stalled as part of an electric transmission facility or an interconnected storage facility acquired by 


the authority pursuant to the New Mexico Renewable Energy Transmission Authority Act [Chap- 
ter 62, Article 16A NMSA 1978]. 
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History: Laws 2007, ch. 3,§16. Effective date, — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 3, § 16 effective July 1, 2007. 


7-9-102. Deduction; compensating tax; equipment for certain electric 
transmission or storage facilities. 


The value of equipment installed as part of an electric transmission facility or an interconnected 
storage facility acquired by the New Mexico renewable energy transmission authority pursuant to 
the New Mexico Renewable Energy Transmission Authority Act [Chapter 62, Article 146A NMSA 
1978] may be deducted in computing compensating tax due. 


History: Laws 2007, ch. 3, § 17. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
2007, ch. 8, § 17 effective July 1, 2007. 


7-9-1083. Deduction; gross receipts; services provided for certain 
electric transmission and storage facilities. 


Receipts from providing services to the New Mexico renewable energy transmission authority or 
an agent or lessee of the authority for the planning, installation, repair, maintenance or operation 
of an electric transmission facility or an interconnected storage facility acquired by the authority 
pursuant to the New Mexico Renewable Energy Transmission italian Act [Chapter 62, Article 

16A NMSA 197 8] may be deducted from gross receipts. 


History: Laws 2007, ch. 3, § 18. Effective date. — Laws 2007, ch. 3, § 19 made Laws 
mh 4 2007, ch, 3, § 18 effective July 1, 2007. 


7-9-103.1. Deduction; gross receipts tax; converting electricity. 


A. Receipts from the transmission of electricity where voltage source conversion technology 
is employed to provide such services and from ancillary services may be deducted from gross re- 
ceipts. 

B. The department shall report annually to the interim revenue stabilization and tax policy 
committee on the expansion of voltage source conversion technology use in the transmission of 
electricity in New Mexico and the use of the deduction provided in this section. 

C. As used in this section, "ancillary services" means services that are supplied from or in con- 
nection with facilities employing voltage source conversion technology and that are used to sup- 
port or enhance the efficient and reliable operation of the electric system. 


- History: Laws 2012, ch. 12, § 2. » Effective dates. — Laws 2012, ch. 12, § 4 made Laws 
2012, ch. 12, § 2 effective July 1, 2012. 


7-9-103.2. Deduction; gross receipts; electricity exchange. 


A. Receipts from operating a market or exchange for the sale or trading of electricity, rights 
to electricity and derivative products and from providing ancillary services may be deducted from 
gross receipts, 

B... The department shall report annually to the interim revenue stabilization and fac cio 
committee on use of the deduction provided in this section. 

C.. As used in this section, "ancillary services" means services that are supplied froin or in con- 
nection.with facilities employing voltage source conversion technology and that are used to sup- 
port,or enhance the efficient and reliable operation of the electric system. 


History: Laws 2012, ch. 12, § 3. Effective dates. — Laws 2012, ch. 12, § 4 made Laws 
' bes ; 2012, ch. 12, § 8 effective July 1, 2012. 
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7-9-104. Deduction; gross receipts; nonathletic special event at post- 
secondary educational institution. 


Prior to July 1, 2027, receipts from.admissions to,a nonathletic special event held at avenue 
that is located on the campus of a post-secondary educational institution within fifty miles of the 
New Mexico border and that accommodates at least ten thousand persons may be deducted from 
gross receipts or from governmental gross receipts... 


History: Laws 2007, ch. 33, § 1; 2012, ch. 22, § 1; 
2017, ch. 46, § 1; 2022, ch. 50, § 1. 


The 2022 amendment, effective July 1, 2022, extended = 


the deduction from gross receipts and governmental gross 
receipts for nonathletic special events at post-secondary 
educational institutions; and. added "Prior to July 1, 
2027", and after the next occurrence of "receipts", deleted 
"received from July 1, 2007 through June 30, 2022". 

The 2017 amendment, effective-June 16, 2017, ex- 
panded the deduction from gross receipts ‘tax to’ both 


gross receipts tax and cceaiicaticl gross receipts ‘aay 
and extended the expiration date of the gross receipts and 
governmental gross receipts tax deduction for nonathletic 
special events at certain post-secondary educational insti- 
tutions; after "June 30", changed "2017" to."2022", and af- 
ter "may be deducted from gross receipts", , added "or from 
governmental gross receipts", 

The 2012 amendment, effective May 16, 2012, ex- 
tended the deduction for an additional five years and after 
"June 30", pia "2012" to "2017". 


z * 
a 


7-9-105. Credit for penalty parsuant to Section 7-1-71.2 NMSA 1978 
[repealed]. 


A. A taxpayer who paid a penalty pursuant to the provisions of Section 7-1-71.2, NMSA 1978 
[repealed] in effect prior to July 1, 2007 may claim a credit for the amount of the penalty. 

B. To claim the credit provided in Subsection A of this section, the taxpayer shall apply to the 
taxation and revenue department prior to July 1, 2010, on forms and in the manner prescribed by 
the department, and shall supply documentation as required by the department. 

C, The amount of credit provided in Subsection A of this section may be claimed against the 
taxpayer's gross receipts tax, compensating tax and withholding tax due in a reporting period. Any 
amount of available credit that exceeds the taxpayer's gross receipts tax, compensating tax and 
withholding tax due for a reporting period may be claimed in subsequent reporting periods, for a 
period of three years. 


Effective dates. — Laws 2007, ch. 45, §.16 made Laws 
2007, ch. 45, § 6 effective July 1, 2007. 


History: Laws 2007, ch. 45, § 6. 
Bracketed material. — Laws 2007, ch, 45, § 14 re- 
pealed 7-1-71.2 NMSA 1978, effective July 1, 2007. 


7-9-106. Deduction; construction services and equipment. 


A. Prior to July 1, 2022, receipts from construction services to implement a fighter aircraft 
pilot training mission project at a New Mexico military installation pursuant to contracts entered 
into with the United States department of defense may be deducted from gross receipts; provided 
that the military installation is located in a class B county with a population greater than sixty 
thousand according to the most recent federal decennial census. 

B. The purpose of the deduction provided by this section is to encourage the permanent reloca- 
tion of fighter aircraft squadrons from other states to a military installation in New Mexico. 

C. A taxpayer allowed a deduction pursuant to this section shall report the amount of ae de- 
duction separately in a manner required by the department. 

D. The department shall compile an annual report on the deduction piavided be! this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount of 
deductions claimed and any other information necessary to evaluate the effectiveness of the’ de- 
duction. The department shall present the annual report to the revenue stabilization and tax pol- 
icy committee and the legislative finance committee with an analysis of the effectiveness and' cost 
of the deduction and whether the deduction is performing the purpose for which it was created. ° 


History: Laws 2007, ch. 172, § 8; repealed and re- 
enacted by Laws 2018, ch. 62, § 1. 


Repeals and reenactments. — Laws 2018, ch. 62; § 1 
repealed former 7-9-106 NMSA 1978, and enacted a new 
section, effective July 1, 2018. 
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7-9-107. Deduction; gross receipts tax; cere or staging of 
professional contests. 


Receipts from producing or staging a professional boxing, wrestling or martial arts contest that 
occurs in New Mexico, including receipts from ticket sales and broadcasting, may be deducted from 
gross receipts. 


History: Laws 2007, ch. 172, § 9. . Effective dates. — Laws 2007, ch. 172, § 30 made 
Laws 2007, ch, 172, § 9 effective July 1, 2007. 


7-9-108. Deduction; gross receipts; receipts from performing 
| management or investment advisory services for mutual 
funds, hedge funds or real estate investment trusts. 


A. Receipts from fees received for performing management or investment advisory services for 
a mutual fund, hedge fund or real estate investment trust may be deducted from gross receipts. 
‘B. As used in this section: 
(1) "hedge fund" means a private investment fund or pool, the assets of which are mare 
aged by a professional management firm, that: 
(a) trades or invests, through public market or private transactions, in securities, 
commodities, currency, derivatives or similar classes of financial assets; or 
(b) is not an investment company pursuant to the provisions of 15 U.S.C. 80a-3(c)(1) 
or 15: U.S.C. 80a-3(e)(7); 
(2) "mutual fund" means an entity registered pursuant to the federal Investment Com- 
pany Act of 1940, as amended; and 
(3) "real estate investment trust" means an entity described in Section 856(a) of the Inter- 
nal Revenue Code of 1986, as amended, the investments of which are limited to interests in mort- 
gages on real property and shares of or transferable certificates of beneficial interest in an entity 
described in Section 856(a) of the Internal Revenue Code of 1986, as amended. 


History: Laws 2007, ch. 172, § 10. Effective dates. — Laws 2007, ch. 172, § 30 made 
Cross references. — For the Modaral Investment Com- Laws 2007, ch. 172, § 10 effective July 1, 2007. 
pany Act of 1940, see 15 U.S.C., § 80(a), 


7-9-109. Deduction; gross receipts tax; veterinary medical services, ‘ 
medicine or ae ieeh supplies used in medical treatment 
of cattle. 


A. Receipts from sales of veterinary medical services, medicine or medical supplies used in the 
medical treatment of cattle may be deducted from gross receipts if the sale is made to a person who 
states in writing that the person is regularly engaged in the business of ranching or farming, including 
dairy farming, in New Mexico or if the salé is made to a veterinarian who holds a valid license pursu- 
ant to the Veterinary Practice Act [Chapter 61, Article 14 NMSA 1978] and who is providing veterinary 
medical services, medicine or medical supplies in the treatment of cattle owned by that person. 

B. As used in this section, "cattle" means animals of the genus bos, including dairy cattle, and 
does not include any other kind of livestock. 


History: Laws 2007, ch. 172,$ 11.» 3 Effective dates. — Laws 2007, ch. 172, § 30 made 
Laws 2007, ch, 172, § 11 effective July 1, 2007. 


7-9- 110. Deleted. 


Ghanilerts notes, — Laws 2008, sa 11, § 1, amended July 1, 2010, provided that prior to January 1, 2010, the 


Laws 2007, ch. 172, § 29, to provide that if the require- .. economic development department certify to the taxation 

ments of Subsection A of Laws 2007, ch. 172, § 29 were and revenue department that construction of a railroad 

not fulfilled, the effective date of this section would be locomotive refueling facility project in Dofiia Ana county 
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had commenced, including the land acquisition, acquisi- , 


tion of all necessary permits and commencement of ac- 
tual construction. On February 16, 2010, the New Mexico 
compilation commission received a letter from the eco- 
nomic development department dated February 12, 2010, 
notifying the compilation commission that while Union 
Pacific had made the land acquisition, construction of a 


TAXATION 


7-9-110.3 


railroad locomotive refueling facility project in Dofia Ana 
county had not commenced as required by Laws 2007, ch. 
172, § 29. Therefore, Section 7-9-110 NMSA 1978 failed 
to become effective and was deleted by the compiler. For 
provisions of former section, see the 2010 NMSA 1978 on 
NMOneSource.com., , 


7-9-110.1. Deduction; gross receipts tax; locomotive engine fuel. 


Receipts from the sale of fuel to a common carrier to be loaded or used in a locomotive engine 
may be deducted from gross receipts. For the purposes of this section, "locomotive engine" means a 
wheeled vehicle consisting of a self-propelled engine that is used to draw trains along railway tracks. 


History: Laws 2011, ch. 60, § 1 and Laws 2011, ch. 
61, § 1. 

Compiler's notes. — Laws 2011, ch. 61, § 5 made the 
effective date of Laws 2011,:ch. 61, §§ 1, 2 and 3 July 1, 
2018, provided that prior to July 1, 2012, the economic 
development department certifies to the taxation and 
revenue department that construction of a railroad loco- 
motive refueling facility project in Dofia Ana county has 
commenced, including land acquisition, acquisition of all 
necessary permits and commencement of actual construc- 
tion and directed the taxation and revenue department to 
notify the New Mexico compilation commission and the 
director of the legislative council service prior to July 1, 


20138 as to whether the certification from the economic de- | 


velopment department has been received. 


Pursuant to the provisions of Laws 2011, ch. 61, § 5, on 
March 7, 2012, the economic development department 
certified to the taxation and revenue department that con- 
struction of a railroad locomotive refueling facility proj- 
ect in Dofia Ana county had commenced, including land 
acquisition, acquisition of all necessary permits and com- 
mencement of actual construction, and directed the taxa- 
tion and revenue department to notify the New Mexico 
compilation commission and the director of the legislative 
council service prior to July 1, 2018, that the certification 
was received. Therefore, Laws 2011, ch.'61, §§ 1, 2 and 3 
become effective July 1,2013. . 

Duplicate laws. — Laws 2011, ch. 60, § 1 and Laws 
2011, ch. 61, § 1 enacted identical new sections. The sec- 
tion was set out as enacted by Laws 2011, os 61, § 1. See 
12-1-8 NMSA 1978. 


7-9-110.2.. Deduction; compensating tax; locomotive engine fuel. 


The value of fuel to be loaded or used by a common carrier in a locomotive engine may be 
deducted in computing the compensating tax due. For the purposes of this section, "locomotive 
engine" means a wheeled vehicle consisting of a self-propelled engine that is used to draw trains 


along railway tracks. 


History: Laws 2011, ch. 60, § 2 and Laws 2011, ch. 
61, § 2. 

Compiler' s notes, — Laws 2011, ch. 61, § 5 made the 
effective date of Laws 2011, ch: 61, §§ 1, 2 and 3 July 1, 
2018, provided that prior to July 1, 2012, the economic 
development department certifies to the taxation and 
revenue department that construction of a railroad loco- 
motive refueling facility project in Dofia Ana county has 
commenced, including land acquisition, acquisition of all 
necessary permits and commencement of actual construc- 
tion and directed the taxation and revenue department to 
notify the New Mexico compilation commission and the 
director of the legislative council service prior to July 1, 
2013 as to whether the certification from the economic de- 
velopment department has been received. 


Pursuant to the provisions of Laws 2011, ch. 61, § 5, on 
March 7, 2012, the economic development department 
certified to the taxation and revenue department that con- 
struction of a railroad locomotive refueling facility proj- 
ect in Dofia Ana county had commenced, including land 
acquisition, acquisition of all necessary permits and com- 
mencement of actual construction, and directed the taxa- 
tion and revenue department to notify the New Mexico 
compilation commission and the director of the legislative 
council service prior to July 1, 2018, that the certification 
was received. Therefore, Laws 2011, ch, 61, §§ 1,2 and 8 
become effective July 1,20138. 

Duplicate laws. — Laws 2011, ch. 60, § 2:and Laws 
2011, ch, 61, § 2 enacted identical new sections. The sec- 
tion was set out as enacted by Laws 2011, ch, 61, § 2, See 
12-1-8 NMSA 1978. 


7-9-110.3. Purpose and requirements of locomotive fuel deduction. 


A. The purpose of the deduction on fuel loaded or used by a common carrier in a locomotive en- 
gine from gross receipts and from compensating tax is to encourage the construction, renovation, 
maintenance and operation of railroad locomotive refueling facilities and other railroad capital 


investments in New Mexico. 


B. To be eligible for the deduction on fuel loaded or used by a common carrier in a d’losdhativd 
engine from compensating tax, the fuel shall be used or loaded by a common carrier that: . 
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(1) after July 1, 2011, made a capital investment of one hundred million dollars 
($100,000,000) or more in new construction or renovations at the railroad locomotive refueling 
facility in which the fuel is loaded or used; or 

(2) onor after July 1, 2012, made a capital investment of fifty million dollars ($50,000,000) 
or more in new railroad infrastructure improvements, including railroad facilities, track, signals and 
supporting railroad network, located in New Mexico; provided that the new railroad infrastructure 
improvements are not required by a regulatory agency to correct problems, such as regular or pre- 
ventive maintenance, specifically identified by that agency as requiring necessary corrective action. 

C. To be eligible for the deduction on fuel loaded or used. by a common carrier in a locomotive 
engine from gross receipts, a common carrier shall deliver an appropriate nontaxable transaction 
certificate to the seller and the sale shall be made to a common carrier that: 

(1) after July 1, 2011, made a capital investment of one hundred million dollars 
($100,000,000) or more in new construction or renovations at the railroad locomotive refueling 
facility in which the fuel is sold; or 

(2) on or after July 1, 2012, made a capital investment of fifty million dollars ($50,000,000) 
or more in new railroad sta iaygaastosuye improvements, including railroad facilities, track, signals and 
supporting railroad network, located in New Mexico; provided that the new railroad infrastructure 
improvements are not required by a regulatory agency to correct problems, such as regular or pre- 
ventative maintenance, specifically identified by that agency as requiring necessary corrective action. 

D, The economic development. department shall promulgate rules for the issuance of a cer- 
tificate of eligibility for the purposes of claiming a deduction on fuel loaded or used by a common 
carrier in a locomotive engine from gross receipts or compensating tax. A common carrier may re- 
quest:a certificate of eligibility from the economic development department to provide to the taxa- 
tion and revenue department to establish eligibility for a nontaxable transaction certificate for the 
deduction on fuel loaded or used by a common carrier in a locomotive engine from gross receipts. 
The taxation and revenue department shall issue nontaxable transaction certificates to a common 
carrier upon the presentation of a certificate of eligibility obtained from the economic development 
department pursuant to this subsection. | 

E. The economic development department shall keep a record.of temporary and permanent 
jobs from all railroad activity where a capital investment is made by a common carrier that claims 
a deduction on fuel loaded or used by a common carrier in a locomotive engine from gross receipts 
or from compensating tax. The economic development department and the taxation and revenue 
department shall estimate the amount of state revenue that is attributable to all railroad activity 
where a capital investment is made by a common carrier that claims a deduction on fuel loaded 
or used by a common carrier in a locomotive engine from gross receipts or from compensating tax. 

F, The economic development department. and the taxation and revenue department shall 
compile an annual report with the number of taxpayers who claim the deduction on fuel loaded or 
used by a common carrier in a locomotive engine from gross receipts and from compensating tax, 
the number of jobs created as a result of that deduction, the amount of that deduction approved, 
the net revenue to the state as a result of that deduction and any other information required by 
the legislature to aid in evaluating the effectiveness of that deduction. A taxpayer who claims a 
deduction on fuel loaded or used by a common carrier in a locomotive engine from gross receipts 
or from compensating tax shall provide the economic development department and the taxation 
and revenue department with the information required to compile that report. The economic de- 
velopment department and the taxation and revenue department shall present that report before 
the legislative interim revenue stabilization and tax policy committee and the legislative finance 
committee by November of each year. Notwithstanding any other section of law to the contrary, 
the economic development department and the taxation and revenue department may disclose the 
number of applicants for the deduction.on fuel loaded or used by a common carrier in a locomotive 
engine from gross receipts and from compensating tax, the amount of the deduction approved, the 
number of employees of the taxpayer and any other information required by the legislature or the 
taxation and revenue department to aid in evaluating the effectiveness of that deduction. 

G. An appropriate legislative committee. shall review the effectiveness of the deduction for 
each taxpayer who claims the deduction on fuel loaded or used by a common carrier in a locomo- 
tive engine from gross receipts and from compensating tax every six years beginning in 2019. 
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History: Laws 2011, ch. 60, § 3; 2011, ch. 61, § 3; 
2018, ch. 123, § 1. 

Repeals. — Laws 2013, ch. 123, § 2 repealed Laws 
2011, ch. 60, §§ 4 and 5 and Laws 2011, ch. 61, §§ 4 and 5, 
effective July 1, 2013. 


The 2013 amendment, effective July 1, 2018, ex- | 


panded the deduction for locomotive fuel from gross re- 


ceipts and compensating tax; in Subsection:A, after "refu-" - 


eling facilities and", deleted "related activities" and added 
“other railroad capital investments"; added Paragraph 
(1) of Subsection B; in Subsection C, in the introductory 
sentence, after "gross receipts", added "a common carrier 


shall deliver an appropriate nontaxable transaction cer- ° 


tificate to the seller and"; in Paragraph (1) of Subsection 
B, after "the fuel is sold", deleted "and the common carrier 
shall deliver an appropriate nontaxable transaction cer- 


tificate to. the seller"; added Paragraph (2) of Subsection C;, 
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in Subsection E, after "from all railroad activity’, deleted 
"at each railroad locomotive refueling facility" and added 
"where a capital investment is made by a common car- 
rier" and after "attributable to all railroad activity", de- 


leted "occurring at each locomotive refueling facility" and 


added where a capital investment is made by a common 
carrier"; and in Subsection G, after "deduction", added itor 
each taxpayer who claims the deduction". 

Severability, — Laws;2013, ch. 123, § 3 provided that 
if any part or application of Laws 2013, ch. 123, § 1 is held 
invalid, the remainder or its application to other situa- 
tions or-persons shall not'be affected. 

Applicability. — Laws 2013, ch. 123, § 4 provided that 
deductions provided in Laws 2013, ch. 123, § 1 apply to 
gross receipts tax and compensating tax reporting periods 


‘ beginning on or after July 1, 2013. 


7-9-111. Deduction; gross receipts; hearing aids and vision aids and 


related services. 


A. Receipts that are not exempt from gross receipts taxation and are not deductible pursuant 
to another provision of the Gross Receipts and Compensating Tax Act that are from the sale of vi- 
sion aids or hearing aids or related services may be deducted from gross Teceipts, 


B. As used in this section: 


(1) “hearing aid" means a small electronic prescription device that amplifies sound and is 
usually worn in or behind the ear of a person that compensates for impaired hearing, including 
cochlear implants, amplification systems or other devices that are: | 

(a) specifically designed for use by and marketed to persons with hearing loss; and 
(b) not normally used by a person who does not have a hearing loss; , 

(2) “low vision" means impaired vision with a significant reduction in visual function that 
cannot be corrected with conventional glasses or contact lenses; 

(3) ‘Telated services" means services required to fit or dispense hearing aids or vision aids; 

(4) "vision aid" means closed circuit television systems, monoculars, magnification Sys- 
tems, speech output devices or other systems that are: 

(a) specifically designed for use by and marketed to persons with gs vision or visual 


impairments; and 


ment; and 


(b) not normally used by a person who does not have low vision or a visual impair- 


(5) "visual impairment" means a central visual acuity of 20/200 or less in the better eye 
with the use of a’correcting lens or a limitation in the fields of vision so that the ee diameter 
of the visual field subtends an angle of twenty degrees or less. . 


History: Laws 2007, ch. 361, § 6. 


‘4 


Effective dates. — Laws 2007, ch. 361, § 11 made 


Laws 2007, ch. 361, § 6 effective July 1, 2007. ' 


7-9-112. Deduction; gross receipts; solar energy systems, | 


A. Receipts from the sale and installation of cet energy systems may be deducted from gross 


receipts. 


B. As used in this section, "solar energy system" means an installation that is used to provide 
space heat, hot water or electricity to the property in which it is installed and is: 
(1) an installation that utilizes solar panels that ‘are not ‘also windows, including the solar 
panels and ‘all equipment necessary for the installation and operation of the solar panels; 
(2) a dark-colored water tank exposed to sunlight, including all equipment necessary for the 
installation and operation of the water tank as a part of the overall water system of the property; or 
(3) anon-vented trombe wall, including all givinenn letue Ssh for the installation and 


operation of the trombe wall. ” 


‘ 
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History: Laws 2007, ch. 204, § 10. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-9-113. Repealed. 


Repeals. — Laws 2009, ch. 99, § 4 repealed 7-9-113 effective July 1, 2014. For provisions of former section, see 
NMSA 1978, as enacted by Laws 2009, ch. 99, § 1, relat- the 2013 NMSA 1978 on NMOneSource.com. 
ing to gross receipts deduction for special fuel, dyed diesel, 


7-9-114. Advanced energy deduction; gross receipts and compensating 
taxes. 


A. Receipts from selling or leasing tangible personal property or services that are eligible gen- 
eration plant costs to a person that holds an interest in a qualified generating facility may be 
deducted from gross receipts if the holder of the interest delivers an appropriate nontaxable trans- 
action certificate to the seller or lessor. The department shall issue nontaxable transaction certifi- 
cates to a person that holds an interest in a qualified generating facility upon presentation to the 
department of a certificate of eligibility obtained from the department of environment pursuant 
to Subsection G of this section for the deduction created in this section or a certificate of eligibility 
pursuant to Section 7-2-18.25, 7-2A-25 or 7-9G-2 NMSA 1978. The deduction created in this sec- 
tion may be referred to as the "advanced energy deduction". 

B. The purpose of the advanced energy deduction is to encourage the construction and develop- 
ment of qualified generating facilities in New Mexico and to sequester or control carbon dioxide 
emissions. 

C. The value of eligible generation plant costs from the sale or lease of tangible personal prop- 
erty to a person that holds an interest in a qualified generating facility for which the department 
of environment has issued a certificate of eligibility pursuant to Subsection G of this section may 

be deducted in computing the compensating tax due. 

' DPD. The maximum tax benefit allowed for all eligible generation plant costs from a qualified 
generating facility shall be sixty million dollars ($60,000,000) total for eligible generation plant 
costs deducted or claimed pursuant to this section or Section 7-2-18.25, 7- 2A-25 or 7-9G-2 NMSA 
1978. 

EK. Deductions taken pursuant to this section shall be reported separately on a form approved 
by the department. The nontaxable transaction certificates used to obtain tax-deductible tangible 
personal property or services shall display clearly a notice to the taxpayer that the deduction shall 
be reported separately from any other deductions claimed from gross receipts. A taxpayer deduct- 
ing eligible generation plant costs from the costs on which compensating tax is imposed shall re- 
port those eligible generation plant costs that are being deducted. 

F. The deductions allowed for a qualified generating facility pursuant to this section shall be 
available for a ten-year period for purchases and a twenty-five-year period for leases from the 
year development of the qualified generating facility begins and expenditures are made for which 
nontaxable transaction certificates authorized pursuant to this section are submitted to sellers or 
lessors for eligible generation plant costs or deductions from the costs on which compensating tax 
are calculated are first taken for eligible generation plant costs. 

G. An entity that holds an interest in a qualified generating facility may request a certificate 
of eligibility from the department of environment to enable the requester to obtain a nontaxable 
transaction certificate for the advanced energy deduction. The department of environment shall: 

(1) determine if the facility is a qualified generating facility; 

(2) require that the requester provide the department of environment with the informa- 
tion necessary to assess whether the requester's facility meets the criteria to be a qualified gener- 
ating facility; ) : 

(3) issue a certificate from sequentially numbered certificates to the requester stating that 
the facility is or is not a qualified generating facility within one hundred eighty days after receiv- 
ing all information necessary to make a determination; 
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(4) issue: 

(a) rules governing the procedures for administering the provisions of this subsection; 
and 

(b) a schedule of fees in which no fee exceeds one hundred fifty thousand blake 
($150,000); 

(5) deposit fees collected pursuant to this subsection in the state air quality permit it 
created pursuant to Section 74-2-15 NMSA 1978; and, 

(6) report annually to the appropriate interim legislative committee information that will 
allow the legislative committee to analyze the effectiveness of the advanced energy deduction, 
including the identity of qualified generating facilities, the energy production means used, the 
amount of emissions identified in this section reduced and removed by those qualified generating 
facilities and whether any requests for certificates of eligibility could not be approved due to pro- 
gram limits. 

H. The economic development department shall keep a record of temporary and permanent 
jobs at all qualified generating facilities in New Mexico. The economic development department 
and the taxation and revenue department shall measure the amount of state revenue that is at- 
tributable to activity at each qualified generating facility in New Mexico. The economic develop- 
ment department shall coordinate with the department of environment to report annually to the 
appropriate interim legislative committee on the effectiveness of the advanced energy deduction. 
A taxpayer who claims an advanced energy deduction shall provide the economic development de- 
partment, the department of environment and the taxation and revenue department with the in- 
formation required to compile the report required by this section. Notwithstanding any other sec- 
tion of law to the contrary, the economic development department, the department of environment 
and the taxation and revenue department may disclose the number of applicants for the advanced 
energy deduction, the amount of the deduction approved, the number of employees of the taxpayer 
and any other information required by the legislature or the taxation and revenue department to 
aid in evaluating the effectiveness of that deduction. | 

I. Ifthe department of environment issues a certificate of eligibility to a taxpayer stating that 
the taxpayer holds an interest in a qualified generating facility and the taxpayer does not seques- 
ter or control carbon dioxide emissions to the extent required by this section by the later of Janu- 
ary 1, 2017 or eighteen months after the commercial operation date of the qualified generating 
facility, the taxpayer's certification as a qualified generating facility shall be revoked by the de- 
partment of environment and the taxpayer shall repay to the state tax deductions granted pursu- 
ant to this section; provided that, if the taxpayer demonstrates to the department of environment 
that the taxpayer made every effort to sequester or control carbon dioxide emissions to the extent 
feasible and the facility's inability to meet the sequestration requirements of a qualified generat- 
ing facility was beyond the facility's control, the department of environment shall determine, after 
a public hearing, the amount of tax deduction that should be repaid to the state. The department 
of environment, in its determination, shall consider the environmental performance of the facility 
and the extent to which the inability to meet the sequestration requirements of a qualified gener- 
ating facility was in the control of the taxpayer. The repayment as determined by the department 
of environment shall be paid within one hundred eighty days following a final order by the depart- 
ment of environment. 

J. The advanced energy deduction allowed pursuant to this section shall not be claimed for the 
same qualified expenses for which a taxpayer claims a credit pursuant to Section 7-2-18.25, 7-2A- 
25 or 7-9G-2 NMSA 1978 or a deduction pursuant to Section 7-9-54.3 NMSA 1978. 

K, An appropriate legislative committee shall review the effectiveness of the advanced energy 
deduction every four years beginning in 2015. 

L. As used in this section: . 

(1) "coal-based electric generating facility" means a new or repowered generating facility 
and an associated coal gasification facility, if any, that uses coal to generate electricity and that 
meets the following specifications: | 

(a) emits the lesser of: 1) what is achievable with the best available control tech- 
nology; or 2) thirty-five thousandths pound per million British thermal units of sulfur dioxide, 
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twenty-five thousandths pound per million British thermal units of oxides of nitrogen and one 
hundredth pound per million British thermal units of total particulate in the flue gas; 

(b) removes the greater of: 1) what is achievable with the best available control tech- 
nology; or 2) ninety percent of the mercury from the input fuel; 

(c) captures and sequesters or controls carbon dioxide emissions so that by the later 
of January 1, 2017 or eighteen months after the commercial operation date-of the coal-based elec- 
tric generating facility, no:more than one thousand one hundred pounds per megawatt- -hour of 
carbon dioxide is emitted into the atmosphere; 

(d) all infrastructure required for sequestration is in place by the later of January 1, 
2017 or eighteen months after the commercial operation date of the coal-based electric generating 
facility; | re iia : 

(e) ‘includes methods and procedures to monitor the disposition of the carbon dioxide 
captured and sequestered from the coal-based electric generating facility; and 

_ (f). does not exceed a name-plate capacity of seven. hundred net megawatts; 

(2). “eligible generation plant costs" means expenditures for,the development and construc- 
tion of a qualified generating facility, including permitting; lease payments; site characterization 
and assessment; engineering; design; carbon dioxide capture, treatment, compression, transporta- 
tion and sequestration; site and equipment acquisition; and fuel supply davatonasnt used directly 
and exclusively i in a qualified generating facility; __ 

(8). "entity" means. an individual, estate, trust, receiver, cooperative ‘apsorigton, club, cor- 
poration, company, firm, partnership, limited liability company, limited liability partnership, joint 
venture, syndicate or other association or a gas, water or electric utility owned or operated by a 
county or municipality; . 

“- (4). "geothermal electric generating facility" means a facility with a name-plate capacity of 
one megawatt or more that uses geothermal energy to generate electricity, including a facility that 
captures and provides geothermal energy to a preexisting electric generating facility using other 
fuels in part; 

(5) “interest in a qualified generating facility" means title to a qualified generating facil- 
ity; a lessee's interest in a qualified generating facility; and a county or municipality's interest in 
a qualified generating facility when the county or municipality issues an industrial revenue bond 
for construction of the qualified generating facility; 

(6). "name-plate capacity" means the maximum rated output of the facility measured as 
alternating current or the equivalent direct current measurement; 

(7)... "qualified generating facility" means a facility that begins construction not later than 
December 31, 2015 and is: 

(a) a solar thermal electric generating facility that begins construction on or after 
July 1, 2010 and that may include an associated renewable energy storage facility; 

(b) asolar photovoltaic electric generating facility that begins construction on or after 
July 1, 2010 and that may include an associated renewable energy storage facility; 

(c). a geothermal electric generating facility that begins construction on or after 
July 1, 2010; 

(d) arecycled energy project if that facility begins construction on or after July 1, 2010; or 

(e) anew or repowered coal-based electric generating facility and an associated coal 
gasification facility; 

(8) "recycled energy" means energy produced by a generation unit with a name-plate ca- 
pacity of not more.than fifteen megawatts that converts the otherwise lost energy from the ex- 
haust stacks or pipes to electricity without combustion of additional fossil fuel; 

(9) "sequester" means to store, or chemically convert, carbon dioxide in a manner that 
prevents its release into the atmosphere and may include the use of geologic formations and en- 
hanced oil, coaled methane or natural gas recovery techniques; __ ") : 

(10) "solar photovoltaic electric generating facility" means an electric generating facility 
with a name-plate capacity oh one megawatt.or more that uses solar photovoltaic energy to gener- 
ate electricity; and 

(11) “solar thermal BtBéttte generating fasitity" means an electric generating facility 
with a name-plate capacity of one megawatt or more that uses solar thermal energy to generate 
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electricity, including a facility that captures and provides solar thermal energy toa se ae 
electric generating facility using other fuels in part. | | 


History: Laws 2010, oh 77, § 1; 2010, ch: 78, § 1; for ‘a twenty-five year period; added Subsection B to state 
2011, ch, 115, § 1. the purpose of the advanced energy deduction; added Sub- 

Cross references. — For the deparument of environ- section H to provide for an evaluation of the economic ef- 
ment, see 9-7A-4 NMSA 1978. '-fectiveness of the advanced energy deduction; and added 

The 2011 amendment, effective July 1, 2011, permit- Subsection K to require a legislative review every four 
ted lessors of tangible personal property to deduct receipts years of the effectiveness of the deduction. 


7-9-115. Deduction; gross receipts tax; goods and services for the 
department of defense related to directed energy and 
satellites, 


A. Prior to January 1, 2031, receipts from the sale by a qualified contractor of qualified re- 
search and development services and qualified directed energy and satellite-related inputs may be 
deducted from gross receipts when sold pursuant to a contract with the United States department 
of defense. 

B. The purposes of the deduction allowed in this section are to promote new and sophisticated 
technology, enhance the viability of directed energy and satellite projects, attract new projects and 
employers to New Mexico and increase high-technology employment opportunities in New Mexico. 

C, ‘A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. tered 

D. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount - 
of deductions claimed and any other information necessary to evaluate the effectiveness of the 
deduction. Beginning in 2017 and each year thereafter that the deduction is in effect, the depart- 
ment and the economic development department shall present the annual report to the revenue 
stabilization and tax policy committee and the legislative finance committee with an analysis of 
the effectiveness and cost of the deduction and whether the deduction is performing the purpose 
for which it was created. 

E. As used in this section: 

(1) “directed energy" means a system, including related services, that enables the use of 
the frequency spectrum, including radio waves, light and x-rays; 

(2) “inputs" means systems, subsystems, components, prototypes and demonstrators or 
products and services involving optics, photonics, electronics, advanced materials, nanoelectro- 
mechanical and microelectromechanical systems, fabrication materials and test evaluation and 
computer control systems related to directed energy or satellites; 

(3) "qualified contractor" means a person other than an organization designated as a na- 
tional laboratory by act of congress or an operator of national laboratory facilities in New Mexico; 
provided that the operator may be a qualified contractor with respect to the operator's receipts not 
connected with operating the national laboratory; 

(4) "qualified directed energy and satellite-related inputs" means inputs supplied to the 
department of defense pursuant to a contract with that department entered into on or after Janu- 
ary 1, 2016; 

(5) "qualified research and development services" means research and sep otat ser- 
vices related to directed energy or satellites provided to the department of defense Pu aoe toa 
contract with that department entered into on or after January 1, 2016; and 

(6) "satellite" means composite systems assembled and packaged for use in space, includ- 
ing launch vehicles and related products and services. 


History: Laws 2015 (1st S.S.), ch. 2, § 9; 2019, ch, ‘derived from the sale of goods and services to the United 
186, § 1. '. States department of defense related to qualified directed 
The 2019 amendment, effective July 1, 2019, se yh energy and satellite-related inputs; in Subsection A, after 
the gross receipts tax deduction for certain receipts "January 1,", changed "2021" to"2031", 
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7-9-116. Deduction; gross receipts tax; netau sales hy certain 
businesses. 


A. Prior to July 1, 2025, receipts from the sale at retail of the following types of tangible per- 
sonal property may be Speponita if the sales price of the: pedhemnist is less than five hundred dollars 
($500) and:: 

_ (1) :the sale occurs during the sbriod hegintiin at 12:01 a.m. on the first Saturday after 
Thanksgiving and ending at: midnight on the same Saturday; 
(2) the sale is for: 
(a) an ehtolt al clothing or footwear designed to be worn on or about the human 
body; 
(b) accessories, itichuding jewelry, ethane: book bags, backpacks, luggage, wallets, 
watches and similar items worn or carried on or about the human body, without regard to whether 
worn on the body in a manner characteristic of clothing; 
(c) sporting goods and camping equipment; 
(d) tools used for home improvement, gardening and automotive maintenance and 
repair; 
(e) books, journals, paper, writing instruments, art supplies, greeting cards and post- 
cards; 
(f) works of art, including any painting, drawing, print, photograph, sculpture, pot- 
tery or ceramics, carving, textile, basketry, artifact, natural specimen, rare book, authors’ papers, 
objects of historical or technical interest or other article of intrinsic cultural value; 
(g) floral arrangements and indoor plants; 
(h) . cosmetics and personal grooming items; 
(i) musical instruments; 
(j) cookware and small home appliances for residential use; 
(k) bedding, towels and bath accessories; 
(1) furniture; 
(m) a toy or game that is a physical item, product or object clearly intended and de- 
signed to be used by children or families in play; 
(n) a video game or video game console and any associated accessories for the video 
game console; or 
(0) home electronics such as computers, phones, tablets, stereo equipment and related 
electronics accessories; and 
(3) the sale is made by a seller,that carries on a trade or business i in New Mexico, main- 
tains its primary place of business in New Mexico, as determined by the department, and em- 
ployed no more than ten employees at any one time during the previous fiscal year. 

B. Receipts for sales made by a business that operates under a franchise agreement may not be 
deducted pursuant to this section. 

C. The purpose of the deduction provided by this section 1 is to increase sales at small local busi- 
nesses. 

D. A taxpayer allowed a deduction pursuant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

E. The department shall compile an annual report on the deduction provided by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount 
of deductions claimed and any other information necessary to evaluate the effectiveness of the 
deduction. The department shall present the annual report to the revenue stabilization and tax 
policy committee and the legislative finance committee with an analysis of the effectiveness and 
cost of the deduction and whether the deduction i is performing the purpose for which it was cre- 
ated. 


History: Laws 2018, ch. 46, § 1; 2020, ch. 29, § 1. The 2020 amendment, effective May 20, 2020, in Sub- 
oe , ; section A, changed "July 1, 2020", to "July 1, 2025". 
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7-9-117. Deduction; gross receipts; governmental gudse proeeeitt 
marketplace seller. 


A. Amarketplace seller may deduct receipts for sales, leases and licenses of tangible personal 
property, sales of licenses and sales of services or licenses for use of real property that are facili- 
tated by a marketplace provider from gross receipts and governmental gross receipts; provided 
that the marketplace seller obtains documentation fromthemarketplace provider indicating that 
the marketplace provider is registered with the department and has. remitted or ae remit the 
taxes due on the gross receipts from those transactions. 

B. The deduction provided by this section shall not apply if the Aovadaliince so fant is deter- 
mined not to owe the tax due to the marketplace provider's reliance on information provided by 
the seller as determined Ra apt to Subsection’C of nie 7-9-5 weet =a Gat 


iis) IO 5 


History: Laws 2019, ch. 270, § 36; 2020, pat 80, § 6. gross receipts’ tax; in aie section, aadiced added "govern: 


The 2020 amendment, effactive July 1, 2020, ex- mental gross receipts"; and in Subsection A, after "mar- 
panded the marketplace sellers gross receipts tax deduc- ketplace provider", added “from pate receipts and govern- 
tion to include both gross receipts tax and governmental. = + mental gross receipts". 


7-9-118. Deduction; gross receipts; food or beverage establishments. 


A. Beginning March 1, 2021 and prior to July 1, 2021, receipts of a food or beverage establish- 
ment from the sale of prepared food or non-packaged beverages that are served or picked up at the 
food or beverage establishment by or delivered to customers for immediate consumption may be 
deducted from gross receipts. 

B. The deduction provided by this section shall be applied only to gross receipts remaining af- 
ter all other allowable deductions available under the Gross Receipts and Compensating Tax Act 
have been taken and shall be separately stated by the taxpayer. 

C. As used in this section: 

(1) "craft distiller" means an establishment owned or managed by person issued a craft 
distiller's license pursuant to Section 60-6A-6.1 NMSA 1978 that is in good standing; 

(2) "dispenser" means an establishment that is held out to the public as a place where 
alcoholic beverages are prepared and served for on-premises consumption to the general public i in 
consideration of payment and that has the facilities and employees necessary for preparing and 
serving alcoholic beverages; provided that the dispenser has been issued a license pursuant to the 
Liquor Control Act [60-3A-1 NMSA 1978] as a dispenser; 

(3) "food or beverage establishment" means a craft distiller; dispenser; mobile food service 
establishment; restaurant; small brewer; or winegrower; 

(4) "mobile food service establishment" means a mobile establishment where meals are 
prepared for sale to or consumption by the general public either on or off the premises and has 
been issued a permit pursuant to Section 25-1-7 NMSA 1978 that is in good standing; ; 

(5) "restaurant" means an establishment that is held out to the public as a place where 
meals and beverages are prepared and primarily intended to be served for on-premises consump- 
tion to the general public in consideration of payment and that has a dining room, a kitchen and 
the employees necessary for preparing, cooking and serving meals; provided the restaurant has 
been issued a permit pursuant to Section 25-1-7 NMSA 1978 that is in good standing and, if 
the restaurant serves alcoholic beverages, has been issued a license pursuant to Section 60-6A-4 
NMSA 1978. "Restaurant" does not include an establishment commonly known as a fast food res- 
taurant that dispenses food intended to be ordered, prepared and served quickly, with minimal or 
no table service, and prepared in quantity by a standardized method for consumption on and off 
premisés, and that tends to have any of the following characteristics: 

(a) amenu consisting primarily of pre-cooked items or items prepared in advance and 
heated quickly; 

(b) , placement of orders at a fast serve drive-through or walk-up window; 

(c) service of food solely in disposable wrapping or containers; or 

(d) amenu that exclusively sells hamburgers, sandwiches, salads and other fast foods; 
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7-9-119 GROSS RECEIPTS AND COMPENSATING TAX 7-9-120 


(6) "small brewer" means an establishment owned or managed by a person issued a small 
brewer's license pursuant to Section 60-6A-26.1 NMSA 1978 that is:in good standing; and 
' (7) “winegrower" means an establishment owned or managed by a person issued a wine- 
grower's license pursuant to Section 60-6A-11 NMSA 1978 that is in good standing. 


History: Laws 2021, ch. 4, § 3. a gross receipts tax on receipts for which a food or bever- 
Emergency clauses, —- laws 2021, ch. 4,86 clita age establishment may deduct pursuant to 7-9-118 NMSA 
an emergency clause and was approved March 3, 2021. 1978, shall not be considered gross receipts. 


Temporary provisions. — Laws 2021, ch. 4, § 4, pro- 
vided that any amount passed on to a customer in lieu of 


7-9-119. Deduction; sales made by dispenser's license holder. 


A. Prior to January 1, 2026, a liquor license holder who held the license on June 30, 2021 may 
deduct from gross receipts the following receipts, for each dispenser's license for which sales of 
alcoholic beverages for consumption off premises are less than fifty percent of total alcoholic bever- 
age sales, up to fifty thousand dollars ($50, ey of receipts from the sale of alcoholic beverages for 
taxable years 2022 through 2025. 

B. A taxpayer allowed a deduction Bursnant to this section shall report the amount of the de- 
duction separately in a manner required by the department. 

C. The department shall compile an annual report on the deduction provided by. this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount 
of deductions claimed and any other information necessary to evaluate the effectiveness of the 
deduction. The department shall compile and present the report to the revenue stabilization and 
tax policy committee and the legislative finance committee with an analysis of the cost. of the 
deduction. | 

D. As used in this section: 7 

(1) "alcoholic beverage" means alcoholic beverage as defined in the Liquor Control Act; 

(2) "“dispenser's license" means a license issued pursuant to the provisions of the Liquor 
Control Act [60-3A-1 NMSA 1978] allowing the licensee to sell, offer for sale or have in the person's 
possession with the intent to sell alcoholic beverages both by the drink for consumption on the li- 
censed premises and in unbroken packages, including growlers, for consumption and not for resale 
off the licensed premises; 

(3). "growler" means a clean, refillable, resealable container that has‘a liquid capacity 
that does not exceed one gallon and that is intended and used for the sale of beer, wine or cider; 
and 

(4) "liquor license holder" means a person that holds a retailer's license issued pursuant to 
Section 60-6A-2 NMSA 1978, a dispenser's license issued pursuant to Section 60-6A-3 NMSA 1978 
or a dispenser's license issued pursuant to Section 60-6A-12 NMSA 1978 issued prior to July 1, 
2021. 


History: Laws 2021, ch..7, § 3. ' Effective dates. — Laws 2021, ch. 7, § 37 made Laws 
2021, ch. 7, § 8 effective July 1, 2021. 


7-9-120. Deduction; gross receipts and governmental gross receipts; 
feminine hygiene products. 


i Receipts from the sale of feminine hygiene products may be aruiree from gross receipts 
and governmental gross receipts. 

B. A taxpayer allowed a deduction pursuant to this section shall report use amount of the de- 
duction separately in a manner required by the department. 

C. The department shall compile an annual report on the deduction eer iden by this section 
that shall include the number of taxpayers that claimed the deduction, the aggregate amount 
of deductions claimed and any other information necessary to evaluate the effectiveness of the 
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7T-9A-1 | TAXATION re 7-9A-3 


deduction. The department shall present the report to the revenue stabilization and tax policy 

committee and the legislative finance committee with an analysis of the:cost of the deduction. 
D.» As used in this section, "feminine hygiene products" means tampons, menstrual pads and 

sanitary napkins, pantiliners, menstrual sponges and menstrual cups. ) 


History: Laws 2022, ch. 47,§ 15. - Effective dates. — Laws 2022, ch. 47, § 17 made Laws 
2022, ch. 47, § 15 effective July 1, 2022; : 


Investment Credit 


Sec, Sec. : 1 

7-9A-1. Short title. 7-9A-7, Value of qualified equipment. 

7-9A-2. Purpose of act. 7-9A-7.1. Employment requirements. — 
7-9A-2.1., Legislative oversight. 7-9A-8, Claiming the credit for certain taxes. 
7-9A-3. Definitions; 7-9A-9,. Credit claim forms. 

7-9A-4, Administration of the act. 7-9A-10. Repealed, _ 

7-9A-5. Investment credit; amount; claimant. 7-9A-11. Transition provisions. 

7-9A-6, ; . 


Qualified equipment. 


7-9A-1. Short title. 
Chapter 7, Article 9A NMSA 1978 may be cited as the "Investment Credit Act". 


History: Laws 1979, ch. 347, § 1; 1991, ch. 159,'§ 1; ANNOTATIONS 
1991, ch, 162, § 1. : hae bi ui, 
The 1991 amendment, effective June 14, 1991, substi- Law reviews. — For article, "New Mexico Taxes: Tak- 


tuted "Chapter 7, Article 9A NMSA 1978" for "Sections 1 ing Another Look," see'32'N.M.L. Rev.'851(2002). 
through 11 of this Act", Laws 1991, ch. 159, § 1 enacted iden- . 

tical amendments to this section. The section was set out as 

amended by Laws 1991, ch. 162, § 1. See 12-1-8 NMSA 1978. 


7-9A-2. Purpose of act. 


It is the purpose of the Investment Credit Act to provide a favorable tax climate for manufactur- 
ing businesses and to promote increased employment in New Mexico. 


History: Laws 1979, ch. 347, § 2;1983, ch. 206, § 1. 


7-9A-2.1. Legislative oversight. 


The interim revenue stabilization and tax policy committee during the 2005 interim shall con- 
duct a review of the use of the investment credit and the effectiveness of the credit in meeting the 
state's economic development and tax policy objectives. Following the study, the committee shall 
determine whether changes are necessary in the Investment Credit Act and zED Ou its eng 
and recommendations to the second session of the forty-seventh legislature, | 


History: Laws 2001, ch. 57, iY and Laws 2001, ch. ite Daplicate laws. — Laws 2001, ch. 57, § 2 and Laws 
337, § 2. . 2001, ch, 337, § 2, both effective June 15, 2001, enacted 
identical sections. 


7-9A-3. Definitions. 


As used in the Investment Credit Act; 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 
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7-9A-4 INVESTMENT CREDIT 7-9A-5 

B. "equipment" means an essential machine, mechanism or tool, or a component or fitting 
thereof, used directly and exclusively in amanufacturing operation and subject'to depreciation for 
purposes of the Internal Revenue Code by the taxpayer carrying on the manufacturing operation. 
"Equipment". does not include any vehicle that leaves the site of the manufacturing operation for 
purposes of transporting persons or property or any property for which the taxpayer claims the 
eredit pursuant to Section 7-9-79 NMSA 1978; 

C. "manufacturing" means combining or processing components or materials, including recy- 
clable materials, to increase their value for sale in the ordinary course of business, including ge- 
netic testing and production, but not including: 

(1). construction; 

(2) farming; 

(3) _ power generation, except for electricity generation at a facility other than one for which 
both location approval and a certificate of convenience and necessity are required prior to com- 
mencing construction or operation of the facility, pursuant to the Public Utility Act [Chapter 62, 
Articles 1 to 6 and 8 to 13 NMSA it 8] and the Electric Utility Industry Restructuring Act of 1999 
[repealed]; or 

(4) processing natural resources, fhittiding hydrocarbons; 

D.. "manufacturing operation" means a plant, including a genetic testing and production facil- 
ity, employing personnel to perform production tasks, in conjunction with equipment not previ- 
ously existing at the site, to produce goods; 

E. "recyclable materials" means materials that would otherwise become solid waste if not re- 
cycled and that can be collected, separated or processed and placed in use in the form of raw ma- 
terials or products; and 

F. "taxpayer" means a person liable for payment of any tax, a person responsible for withholding 
and payment over or for collection and payment over of any tax or a person to whom an assessment 


has been made, if the assessment remains unabated or the amount thereof has not been paid. 


History: Laws 1979, ch. 347, § 3; 1983, ch. 206, § 2; 
1986, ch. 20, § 69; 1990, ch. 3, § 1; 1991, ch. 159, § 2: 
1991, ch. 162, § 2; 2001, ch. 284, § 4; 2002, ch. 37, § 7. 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. Laws 
2003, ch, 336, § 9 repealed the Electric Utility Industry 
Restructuring Act of 1999, effective June 20, 2003. 

‘Cross references. — For the Internal Revenue Code, 
see 26 U.S.C.S. $ 1 et seq. 

The 2002 amendment, effective May 15,'2002, sub- 
stituted Subsection C(3) for former provisions, which de- 
tailed population and net taxable value requirements for 
electricity generation facilities in class B counties to be 
excepted from the exclusion in Subsection C. 

The 2001 amendment, effective June 15, 2001, in- 
serted "other than electricity generation facilities in any 
class B county with" in Paragraph C(3); and added Para- 
graphs O(3)(a) to (f). 


7-9A-4, Administration of the act. 


- "director or ‘division 


The 1991 amendment, effective June 14, 1991, deleted 
following "department" in Sub- 
section A; in the introductory paragraph of Subsection C, 
inserted "including recyclable materials" and substituted 
"including genetic testing and production, but not includ- 
ing" for "but does not include"; inserted "including a genetic 
testing and production facility" in Subsection D; added Sub- 
section E; and redesignated former Subsection E as Sub- 
section F. Laws 1991, ch. 159, § 2 enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1991, ch. 162, § 2. See 12-1-8 NMSA 1978. 

The 1990 amendment, effective January 1, 1991, 
in Subsection B, rewrote the first sentence which read: 
" 'equipment means an essential machine, or tool, used 
directly and exclusively in a manufacturing process, and 
subject to depreciation. for purposes of the Internal Rey- 
enue Code" and added the language beginning "or any 
property" at the end of the second'sentence, 


The department is iaiibigi with the 4aviitintration of the Investment Credit Act. 


History: Laws 1979, ch. 347, 8 4; 1991, chi 159, § 3; 
1991, ch. 162, § 3. 

The 1991 amendment, effective Jue 14, 1991, substi- 
tuted "department" for "division". Laws, 1991, ch, 159, § 3 


enacted identical amendments to this section. The pert 
was set'out as amended by Laws 1991, ch. 162; § 3..See 
12-1-8 NMSA 1978, 


7-9A-5. Investment credit; amount; claimant. 


A. The investment credit provided for in the Investment Credit Act may be claimed ti a tax- 
payer carrying on a manufacturing operation i in New Mexico in an amount equal to: 
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7-9A-6 ‘TAXATION 7-9A-7 


(1) the product of the sum of the compensating tax rate and, beginning July 1, 2021, any 
municipal or county compensating tax rate multiplied by the value of the qualified equipment; or 
(2) if the sale is subject to the gross receipts tax, the product of the sum of the gross re- 
ceipts tax rate and, beginning July 1, 2021, any municipal or county local option gross receipts tax 
rates multiplied by the seller's gross receipts from the sale of the qualified equipment. . 
B. Ifthe purchase or the introduction into New Mexico of the qualified equipment is not sub- 
ject to the gross receipts tax or compensating tax, the rate to determine the amount of the credit 
shall be equal to a rate of five and one-eighth percent. . 


History: Laws 1979, ch. 347, § 5; 1983, ch. 206, § 3; deleted "the percent of", in Paragraph A(1), after the first 


1990, ch. 8, § 2; 1991, ch, 159, § 4; 1991, ch. 162, § 4; occurrence of "the", added "product of the sum of the", af- 
2020, ch. 80, § 7. ter "compensating tax rate", deleted "provided for in the 
Compiler's notes. — Laws 1991, ch. 159, § 8 and Laws Gross Receipts and Compensating Tax Act applied to" 
1991, ch. 162, § 8, effective June 14, 1991, sap 7-9A-5 and added "and, beginning July 1, 2021, any municipal 
NMSA 1978, as enacted by Laws 1990, ch. 3, § 3, which or county compensating tax rate multiplied by", and after 
was to become effective on January 1, 1994. "qualified equipment", deleted "and may be claimed by the 
The 2020 amendment, effective July 1, 2020, included taxpayer carrying on a manufacturing operation in New 
a calculation for the investment credit if the sale of quali- Mexico", and added Paragraph A(2); and added Subsec- 
fied equipment for which the credit is allowed is subject tion B. 
to the gross receipts tax and if the qualified equipment The 1991 amendment, effective June 14, 1991, deleted 
is not subject to the gross receipts tax or the compensat- former Subsections B and C, relating to limitations on 
ing tax; in Subsection A, in the introductory clause, after claims for investment credit, and made a related stylistic 
"Investment Credit Act", deleted "is an" and added "may change. Laws 1991, ch. 159, § 4 enacted identical amend- 
be claimed by a taxpayer carrying on a manufacturing ments to this section. The section was set out as amended 
operation in New Mexico in an", after "amount equal to", by Laws 1991, ch. 162, § 4. See 12-1-8 NMSA 1978. 


7-9A-6. Qualified equipment. 


Equipment not previously used in New Mexico and not previously approved for a credit under 
the Investment Credit Act that is owned by the taxpayer or owned by the United States or an 
agency or instrumentality thereof or the state or a political subdivision thereof and leased or sub- 
leased to the taxpayer is qualified equipment if it is in New Mexico and i is incorporated or,to me 
incorporated within one year into a manufacturing operation. 


History: Laws 1979, ch. 347, § 6; 1983, ch. 206, § 4; used in New Mexico which is owned and used by a tax- 
1990, ch. 3, § 4. payer in a manufacturing process in New Mexico is quali- 
Cross references, — For definition of "equipment", see fied equipment if it is incorporated into a manufacturing 
7-9A-3B NMSA 1978. operation and if the taxpayer does not claim the credit, 
The 1990 amendment, effective January 1, 1991, re- pursuant to Section 7-9-79 NMSA 1978," 


wrote this section which read: "Equipment not: previously 


7-9A-7. Value of qualified equipment. 


Prior to July 1, 2030, the value of qualified ¥ouipni@ht shall be the adjusted basis aathbliakdd for 
the equipment aadee the applicable provisions of the Internal Revenue Code of 1986, 


History: Laws 1979, ch. 347, § 7; 1983, ch. 206, § 5; adjusted basis established for the equipment under the 
1990, ch. 8, § 5; 1991, ch. 159, § 5; 1991, ch. 162, § 5; | Internal Revenue Code, and removed the two million 
2001, ch. 57, § 3; 2001, ch. 337, § 3; 2009, ch. 147, § 2; dollar limit on the value of equipment; after "July 1", 
2020, ch. 80, § 8. ' ' deleted "2020" and added "2030"; and deleted former 

Cross references. — For the Internal Revenue Code of Subsection B. 

1986, see 26 U.S.C.S. § 1 et seq. The 2009 amendment, effective June 19, 2009, in Sub- 

Compiler's notes. — Laws’ 1999, ch. 36, § 1 amended sections A and B, changed "July 1, 2011" to "July 1, 2020". 
Laws. 1990, ch. 3, § 10, as amended by Laws 1992, ch. 17, The 2001 amendment, effective June 15, 2001, in- 
§ 1, Laws 1992, ch. 104, § 1, and Laws 1997, ch. 62, § 3, serted the Subsection A designation; added "Prior to 
to change the effective date of Laws 1990, ch. 3, § 6 from July-1, 2011" to Subsection A; and added Subsection B. 
January 1, 2000 to January 1, 2004. The 1991 amendment, effective June 14, 1991, re- 

Laws 2001, ch. 57, § 7 and Laws 2001, ch. 337, § 7 re- wrote this section which read "The value of qualified 
pealed Laws 1990, ch. 3, § 6, which would have been effec- equipment.shall be the purchase price of the equipment 
tive January 1, 2004 as provided by Laws 1999, ch. 36, § 1, unless the equipment is introduced into New Mexico and 
effective June 15, 2001. _has been owned for more than one year prior to its in- 

The 2020 amendment, effective July 1, 2020, ex- troduction into New Mexico by the taxpayer applying for 
tended the date for valuing qualified equipment as the the credit, in which case the value shall be the reasonable 
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7-9A-7,1 


value of the equipment at the time of its introduction into 
New Mexico." 


INVESTMENT CREDIT 7-9A-8 


year claim a value of qualified equipment greater than 
two million dollars ($2,000,000)" at the end of the section. 


The 1990 amendment, effective January 1, 1991, 
deleted "provided that no taxpayer shall for any taxable 


7-9A-7.1. Employment requirements. 


A. Prior to July 1, 2030, to be eligible to claim a credit pursuant to the Investment Credit Act, 
the taxpayer shall employ the equivalent of one full-time employee who has not been counted 
to meet this employment requirement for any prior claim in addition to the number of full-time 
employees employed on the day one year prior to the day on which the taxpayer applies for the 
credit for every: 

(1) seven hundred fifty thousand dollars ($750,000), or portion of that amount, in value of 
qualified equipment claimed by the taxpayer in a taxable year in the same claim, up to a value of 
thirty million dollars ($30,000,000); and 

(2) one million dollars ($1,000,000), or portion of that amount, in value of qualified equip- 
ment over thirty million. dollars ($30, 000 000) claimed by the taxpayer ir in a taxable year in | the 
same claim. 

B. The department may require evidence showing compliance with this section. The rate 
ment may find that an additional employee meets the requirements of this section, although em- 
ployed earlier than one year prior to the day on which the taxpayer applies for the credit, if the em- 
ployee was only being trained prior to that date or the employee's employment was necessitated by 


the use of the qualified equipment. 


History: 1978 Comp., § 7-9A-7.1, as enacted by Laws 
19838, ch. 206, § 6; 1990, ch. 3, § 7; 1991, ch, 159, § 6; 1991, 
ch, 162, § 6; 2001, ch. 57, § 4; 2001, ch. 337, § 4; 2003, ch. 
402, § 1; 2009, ch. 147, § 3; 2020, ch. 80, § 9. 

Compiler's notes. — Laws 1999, ch. 36, § 1 amended 
Laws 1990, ch. 3, § 10, as amended by Laws 1992, ch. 17, 
§ 1, Laws 1992, ch. 104, § 1, and Laws 1997, ch. 62, § 3, 
to change the effective date of Laws 1990, ch. 3,88 from 
January 1,.2000 to January 1, 2004. 

Laws 2001, ch. 57, § 7 and Laws 2001, ch. 387, § 1 re- 
pealed Laws 1990, ch. 8, § 8, which would have been effec- 
tive January 1, 2004 as provided by Laws 1999, ch. 36, § 1, 
effective June 15, 2001. 

The 2020 amendment, effective July 1, 2020, changed 
the employment requirement amounts and extended 
the amounts until July 1, 2030; in Subsection A, in the 
introductory clause, after "July 1", deleted "2020" and 
added "2030", in Paragraph A(1), deleted "five hundred 
thousand dollars ($500,000)" and ‘added "seven hundred 
fifty thousand dollars ($750,000)";'and deleted former 


Subsection B and redesignated former Subsection C as 
Subsection B. 

Applicability. — Laws 2020, ch. 80, § 16 provided that 
the provisions of Laws 2020, ch. 80, § 9 apply to qualified 
equipment purchased or introduced to the state on and 
after July 1, 2020. 

The 2009 amendment, effective June 19, 2009, in Sub- 
sections A and B, changed "July 1, 2011" to "July 1, 2020". 

The 2003 amendment, effective June 20, 2003, deleted 
former Paragraph A(1), concerning qualified equipment, 
and redesignated the subsequent paragraphs accordingly; 
and deleted "over two million dollars ($2,000,000)" follow- 
ing "of qualified equipment" near the middle of present 
Subsection A(1). 

The 2001 amendment, effective June 15, 2001, inserted 
"Prior to July 1, 2011" to Subsection A; added current Sub- 
section B; and redesignated former Subsection B as C. 

The 1991 amendment, effective June 14, 1991, re- 
wrote this section to the extent that a detailed analysis 
is impracticable. 


7-9A-8. Claiming the credit for certain taxes. 


A. A taxpayer shall apply for approval for a credit within one year following the end of the 
calendar year in which the qualified equipment for the manufacturing operation is purchased or 
introduced into New Mexico. 

B. A taxpayer having applied for and been granted approval for a credit by the department 
pursuant to the Investment Credit Act may claim an amount of available credit against the tax- 
payer's tax liabilities; provided that the credit shall be claimed against the taxpayer's tax liabili- 
ties pursuant to the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978], 
the Municipal Local Option Gross Receipts and Compensating Taxes Act [Chapter 7, Article 19D 
NMSA 1978] and the County Local Option Gross Receipts and Compensating Taxes Act [Chap- 
ter 7, Article 20E NMSA 1978] before being claimed against the taxpayer's tax liabilities pursuant 
to the Withholding Tax Act [Chapter 7, Article 3 NMSA 1978]; provided further that no taxpayer 
may claim, except as provided in Subsection C of this section, an amount of available credit for any 
reporting period that exceeds eighty-five percent of the sum of the taxpayer's tax liabilities for that 


829 


© 2022 State of New Mexico: New Mexico Compilation Commission. All rights reserved. 


7-9A-9 TAXATION ‘7-94-10 


reporting period. Any amount of available credit not claimed against the taxpayer's tax liabilities 
for a reporting period may be claimed in subsequent reporting periods. 

C. A taxpayer may apply by September 30 of the current calendar year for a refund of the 
unclaimed balance of the available credit up to a maximum of two hundred fifty thousand dollars 
($250,000) if on January 1 of the current calendar year: 

(1) the taxpayer's available credit is less than five hundred thousand dollars ($500, 000); 
and 
(2) the sum of the taxpayer's tax liabilities for the previous calendar year was less than 
thirty-five percent of the taxpayer's available credit but more than ten thousand dollars ($10,000). 

D, As used in this section, "tax liabilities" means any tax liability a taxpayer incurs pursuant 
to the Withholding Tax Act, the Gross Receipts and Compensating Tax Act, the Municipal Local 
Option Gross Receipts and Compensating Taxes Act or the County Local Option Gross Receipts 
and Compensating Taxes Act... 


History: Laws 1979, ch. 347, § 8; 1983, ch. 206, § 7; in the. first S vtanie of Subsection B and added Subsec- 


1988, ch. 123, § 1; 1990, ch. 3, § 9; 1997, ch. 62, § 1; 2000, tion C, 
ch, 45, § 1; 2020, ch. 80, § 10. The 1997 amendment, effective June 20, 1997, redes- 

Cross references. — For withholding tax, see 7-3-1 ignated the second sentence in Subsection A as the first 
NMSA 1978 et seq. . sentence of Subsection B and rewrote the remainder of 

For gross receipts tax, see 7-9-1 NMSA 1978 et seq. Subsection B. 

The 2020 amendment, effective July 1, 2020, provided The 1990 amendment, effective January 1, 1991, in 
that the investment credit will be claimed against a tax- the first sentence in Subsection A, substituted "following 
payer's state and local tax liabilities; in Subsection B, af- the end of the calendar year" for "after" and added "into 
ter "available credit against the taxpayer's", deleted "com New Mexico" at the end and rewrote Subsection B which 
pensating tax, gross receipts tax or withholding tax due to read "A taxpayer having applied for and been granted ap- 
the state of New Mexico" and added "tax liabilities", after proval for an investment credit pursuant to the Invest- 
"provided that", added "the credit shall be claimed against ment Credit Act may claim a refund in an amount equal 
the taxpayer's tax liabilities pursuant to the Gross Re- to the investment credit upon evidence satisfactory to the 
ceipts and Compensating Tax Act, the Municipal Local secretary of taxation and revenue that the taxpayer has 
Option Gross Receipts and Compensating Taxes Act and paid an element of the price denominated a gross receipts 
the County Local Option Gross Receipts and Compensat- tax on the qualified equipment for which a claim for. ‘Te- 
ing Taxes Act before being claimed against the taxpayer's fund is made." 
tax liabilities pursuant to the Withholding Tax Act; pro- 
vided further that", after "sum of the taxpayer's", deleted ANNOTATIONS © 


"gross receipts tax, compensating tax and withholding", 

after the next occurrence of "tax", deleted "due" and added 
"liabilities", after "not claimed against the taxpayer's", de- 
leted "gross receipts tax, compensating tax or withhold- 
ing", and after the next occurrence of "tax", deléted "due" 


No offset for prior years investment credits, — A 
taxpayer was not entitled to an offset in the amount it owed 
for compensating taxes for investment credits it had made 
in previous years, because it had not claimed the credits 
sass shee atin 18 within the one-year statute of limitations period. Although 
and added "liabilities"; in stents C, Paragraph C(2), the taxpayer argued that it was entitled to an offset under 
after "sum of the taxpayer's", deleted "gross receipts tax, the doctrine of equitable recoupment, a taxpayer is not en- 
compensating tax and withholding", and after the next titled to seek a credit after the statute-of-limitations period 
occurrence of "tax", deleted "due and added "liabilities"; has expired unless the state is imposing a tax.on. the same 
and added Subsection D. taxable event on a ground that is inconsistent with the 


The 2000 amendment, effective May 17, 2000, in- h 
serted "except as provided in Subsection C of this section" sri Hear bythe ply i dn Poiana 


7-9A-9. Credit claim forms. 


The department shall provide credit claim forms. A credit claim shall accompany any return to 
which the taxpayer wishes to apply an approved credit, and the claim shall Lsnepity the amount of 
credit intended to apply to each return. 


History: Laws 1979, ch. 347, § 9; 1991, ch. 159, § 7; "shall" for "must" in two places in the second sentence. 
1991, ch. 162, § 7. Laws 1991, ch. 159, § 7 enacted identical amendments to 
The 1991 amendment, effective June 14, 1991, substi-' this section. The section was set out as amended by Laws 


tuted "department" for "division" in the first sentence and 1991, ch, 162, 8 7. See 12-1-8 NMSA 1978. 


7-9A-10. Repealed. — re tf 


Repeals. — Laws 1981, ch. 177, § 1, repealed 7-9A- Investment Credit Act for equipment introduced or pur- 
10 NMSA 1978, relating to the inapplicability of the , chased after January 1, 1982, effective June 19, 1981. 
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7-9A-11 FILMMAKER'S CREDIT 7-9B-3 


7-9A-11. Transition provisions. 


A. The provisions of this section apply on the date that changes to the provisions in the Invest- 
ment Credit Act become effective limiting the amount of qualified equipment that may be claimed 
and increasing the employment requirements with respect to qualified equipment. 

B. The amount of any available credit unclaimed on the effective date of the changes described 
in Subsection A of this section may be claimed, until exhausted, in accordance with the provisions 
of Section 7-9A-8 NMSA 1978 immediately prior to the effective date of the changes described in 
Subsection A of this section. 

C. After the effective date described in Subsection A of this section, the department shall ap- 
prove claims submitted prior to that effective date but not approved by that effective date if the 
claim meets the requirements of the Investment Credit Act in effect immediately prior to that ef- 
fective date. The claimant may claim the amount of any available credit so approved in accordance 
with the provisions of Section 7-9A-8 NMSA 1978 immediately prior to the effective date of the 
event described in Subsection A of this section. 

D. After the effective date of the changes described in Subsection A of this section, a claimant 
may submit and the department shall approve claims submitted on or after that effective date if 
the claim is with respect to qualified equipment located in the state prior to that effective date 
that otherwise meets the requirements of the Investment Credit Act in effect immediately prior to 
that effective date. The claimant may claim the amount of any available credit so approved in ac- 
cordance with the provisions of Section 7-9A-8 NMSA 1978 immediately prior to the effective date 
of the changes described in Subsection A of this section. 

K. After the effective date of the changes described in Subsection A of this section, the depart- 
ment may approve claims submitted on or after that effective date with respect to equipment not 
located in the state until after that effective date only in accordance with the provisions of the 
Investment Credit Act in effect after that effective date. 


History: Laws 1997, ch. 62, § 2. IV, § 23, was effective June 20, 1997, 90 days after the 
Effective dates. — Laws 1997, ch..62 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Filmmaker's Credit 


7-9B-1. Repealed. 
Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-1, as For provisions of former sections, see the 1994 NMSA 


enacted by Laws 1992, ch. 47, § 1, relating to the short 1978 on NMOneSource.com. 
title of the Filmmaker's Credit Act, effective July 1, 1996. 


7-9B-2. Repealed. 
Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-2, as provisions of former sections, see the 1994 NMSA 1978 on 


enacted by Laws 1992, ch. 47, § 2, relating to the purpose NMOneSource.com. 
of the Filmmaker's Credit Act, effective July 1, 1996. For it 


7-9B-3. Repealed. 


Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-3, as provisions of former sections, see the 1994 NMSA 1978 on 
enacted by Laws 1992, ch. 47, § 3, relating to definitions NMOneSource.com, 
of the Filmmaker's Credit Act, effective July 1, 1996. For 


831 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-9B-4 TAXATION | |! 7-9-2 


7-9B-4, Repealed. aiv 
Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-4, as of former sections, see the 1994 NMSA 1978 on NMOne 
enacted by Laws 1992, ch. 47, § 4, relating to filmmak- Source.com, 


er's credit, amount, effective July 1, 1996. For provisions t 


7-9B-5. Repealed. 


Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-5, as 1996. For provisions of former sections, see the 1994 
enacted by Laws 1992, ch. 47, § 5, relating to qualifying NMSA 1978 on NMOneSource.com. SBE 
and applying for the filmmaker's credit, effective July 1, 


7-9B-6. Repealed. 


Repeals, — Laws 1995, ch. 80, §.2, repealed 7-9B-6, as For provisions of former sections, see the, 1994 NMSA 
enacted by Laws 1992, ch. 47, § 6, relating to application 1978 on NMOneSource.com. 
of filmmaker's credit to tax liability, effective July 1, 1996. 


i 


7-9B-7. Repealed. 


Repeals. — Laws 1995, ch. 80, § 2, repealed 7-9B-7, as For provisions of former sections, see the 1994 NMSA 
enacted by Laws 1992, ch. 47, § 7, relating to administra- 1978 on NMOneSource.com. 
tion of the Filmmaker's Credit Act, effective July 1, 1996. 
Interstate Telecommunications Gross Receipts Tax 
Sec Sec 
7-9C-1. Short title. -9C-6. Deduction; certain telephone services. 
7-9C-2. Definitions. -9C-7. Deduction; sale of a service for resale, 
7-9 \ 


Deduction; bad debts. 
0. Credit; services performed outside the state. 


C 
C 
C-3. Imposition and rate of tax; denomination as inter- 
C 
C 1,. Administration. 


7-9 
7-9 
7-9 
state telecommunications gross receipts tax. 7-9 
-4, Presumption of taxability. 7-9 
5 7-9 


C-6 
C-7 
C-8. Deductions; telecommunications providers. 
C-9. 
C-1 
. Date payment due. C-1 


7-9C-1. Short title. 


Chapter 7, Article 9C NMSA 1978 may be cited as the "Interstate pana cones ee Gross 
Receipts Tax Act". 


History: Laws 1992, ch. 50, § 1 and Laws 1992, ch. The 1993 amendment, effective June 18, 1993, substi- 
67, § 1; 1998, ch. 30, § 15. tuted "Chapter 7, Article 9C NMSA 1978" for "Sections 1 
through 11 of this act", 


7-9C-2,. Definitions. 


As used in the Interstate Telecommunications Gross Receipts Tax Act: 

A. "charges for mobile telecommunications services" has the meaning given in the federal Mo- 
bile Telecommunications Sourcing Act; 

B. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority LEAN delegated to that em- 
ployee by the secretary; 

C. "engaging in interstate telecommunications business" means carrying on or causing to be 
carried on the business of providing interstate telecommunications service; | 
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7-9C-3 INTERSTATE TELECOMMUNICATIONS GROSS RECEIPTS TAX 7-9C-3 


. D.. "home service provider" has the meaning given in the federal Mobile Telecommunications 
Sourcing Act; 

E. "interstate telecommunications gross receipts" means the total amount of money or the 
value of other consideration received from providing: 

(1) interstate telecommunications services, other than anit telecommunications ser- 

vices, that either originate or terminate in New Mexico and are charged to a telephone number 
or account in New Mexico, regardless of where the bill for such services is actually delivered; 
and : 

(2) mobile telecommunications services that originate in one state and terminate in 
any location outside that state, whether within or outside the United States, to a customer 
with a place of primary use in New Mexico. "Interstate telecommunications gross receipts" ex 
cludes mobile telecommunications services provided to a customer with a place of primary use 
outside of New Mexico, cash discounts allowed and taken and interstate telecommunications 
gross receipts tax payable for the reporting period. Also excluded from "interstate telecommu- 
nications gross receipts" are any gross receipts or sales taxes imposed by any Indian nation, 
tribe or pueblo; provided that the tax is approved, if approval is required by federal law or 
regulation, by the secretary of the interior of the United States; and provided further that the 
gross receipts or sales tax imposed by the Indian nation, tribe or pueblo provides a reciprocal 
exclusion for gross receipts, sales or gross receipts-based excise taxes imposed by the state or 
its political subdivisions; 

F, "interstate telecommunications service" means the service of originating or receiving in 
New Mexico interstate and international telephone and telegraph service, including but not 
limited to the transmission of voice, messages and data by way of electronic or similar means 
between or among points’ by wire, cable, fiber-optic, oa microwave, radio, satellite or similar 
facilities; 

G. "mobile telecommunications services" has the meaning given in the poctas Mobile Telecom- 
munications Sotircing Act; 

H. "person" means any individual, estate, trust, receiver, cooperative aasoeicton’ club, corpora- 
tion, company, firm, partnership, limited liability company, joint venture, syndicate or other en- 
tity; the United States or any agency or instrumentality of the United States; or the state of New 
Mexico or any political subdivision of the state; 

I. "place of primary use’ ‘has the meaning given in the federal Mobile Telecommunications 
Sourcing Act; 

J. "private communications service" means a dedicated service for a single customer that 
entitles the customer to exclusive or priority use of a communications channel or group of chan- 
nels between a location within New Mexico and one or more specified locations outside New 
Mexico;and» © 

K. "wide-area PATS service" means a telepHidhy service that entitles the subscriber, upon 
payment of a flat rate charge dependent on the total duration of all such calls and the geographic 
area selected by the subscriber, to either make or receive a large volume of telephonic communica- 
tions to or from persons located in ec geographical areas. 


History: fase 1992, ch. 50, § 2 and. Laws 1992, ch. 
67,§ 2; 1993, ch, 30, § 16; 2002, ch. 18, § 4. 

Cross references, — For the federal Mobile Telecom- 
munications Sourcing Act, see 4 U.S.C.S. § 116 et seq. 

The 2002 amendment, effective August 1, 2002, added 
Subsections. A, D, G, and J and redesignated the remaining 


subsections‘ accordingly; in Paragraph E(1) added "other 
than mobile telecommunication services" and at the end sub- 
stituted "and" for "but excludes"; and added the first phrase 
of Paragraph E(2) ending with "outside of New Mexico". ° 

The 1993 amendment, effective June 18, 1993, in- 
serted "limited liability company" in Subsection E. 


7-9C- 3. iiposTtiot and eds of ee denomination as interstate 
telecommunications gross receipts tax. 


A. rue the privilege of engaging in interstate telecommunications business, an excise tax equal 
to four and one-fourth percent of interstate telecommunications gross receipts is imposed upon 
any person engaging in interstate telecommunications business in New Mexico. 
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B. The tax imposed by this section shall be referred to as the "interstate telecommunications 
eross receipts tax". 


History: Laws 1992, ch. 50, § 3 and Laws 1992, ch. Duplicate laws. — Laws 1992, ch. 50, § 3 and Laws 
67, § 3. 1992, ch. 67, § 3. enacted identical versions of this section, 
effective July 1, 1992. 


7-9C-4. Presumption of taxability. 


A. To prevent evasion of the interstate telecommunications gross receipts tax and to aid in its 
administration, it is presumed that all receipts of a person engaging in interstate telecommunica- 
tions business are subject to the interstate telecommunications gross receipts tax. 

B. Ifreceipts from nontaxable charges for mobile telecommunications services are aggregated 
with and not separately stated from taxable charges for mobile telecommunications services, then 
the charges for nontaxable mobile telecommunications services shall be subject to interstate tele- 
communications gross receipts tax unless the home service provider can reasonably identify non- 
taxable charges in its books and records that are kept in the regular course of business. . 


History: Laws 1992, ch. 50, § 4 and Laws 1992, ch. The 2002 amendment, effective August 1, 2002, added 
67, § 4; 2002, ch. 18, § 5. the Subsection A designation; and added Subsection B. 
7-9C-5. Date payment due. 


The interstate telecommunications gross receipts tax is to be paid to the department on.or be- 
fore the twenty-fifth day of the month following the month in which the taxable event occurs. 


History: Laws 1992 ch. 50, § 5 and Laws 1992, ch. Duplicate laws. — Laws 1992, ch, 60, § 6 and Laws 
67, § 5. 1992, ch. 67, § 5 enacted identical versions of this section, 
effective July 1, 1992. 


7-9C-6. Deduction; certain telephone services. 


Receipts from the provision of wide-area telephone service and private communications service 
in this state may be deducted from interstate telecommunications gross receipts. 


History: Laws 1992, ch. 50, § 6 and Laws 1992, ch. and rewrote this section, which read "Exempted from the 
67, § 6; 1998, ch. 80, § 17. + interstate telecommunications gross receipts tax are re- 

The 1993 amendment, effective June 18, 1993, substi- ceipts from the provision of wide-area telephone service 
tuted "Deduction" for "Exemption" in the section heading; and private communications service." 


< , 
: i 


7-9C-7. Deduction; sale of a service for resale. 


A. Receipts from providing an interstate telecommunications service in his state that will 
be used by other persons in providing telephone or telegraph services to the final user may be 
deducted from interstate telecommunications gross receipts if the sale is made to a person whois 
subject to the interstate telecommunications gross receipts tax or to the gross FeCPIDES tax or the 
compensating tax. 

B. Receipts during the period July 1, 1998 through June 30, 2000 from providing eased veh 
phone lines, telecommunications services, internet access services or computer programming that 
will be used by other persons in providing internet access and related services to the final user 
may be deducted from interstate telecommunications gross receipts if the sale is made to a person 
who is subject to the interstate telecommunications gross receipts tax, the gross receipts tax or the 
compensating tax. 


History: Laws 1992, ch. 50, § 7 and Laws 1992, ch, The 1998 amendment, effective Inival 1, 1998, desig- 
67, § 7; 1998, ch. 92, § 6. nated Subsection A, and added Subsection B, 
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7-9C-8 INTERSTATE TELECOMMUNICATIONS GROSS RECEIPTS TAX 7-9C-11 


7-9C-8. Deductions; telecommunications providers. 


A. Receipts from interstate telecommunications services that are provided by a corporation 
to itself or to an affiliated corporation may be deducted from interstate telecommunications gross 
receipts. 

B. For the purposes of this section: 

(1) "affiliated corporation" means a corporation that directly or indirectly through one or 
more intermediaries controls, is controlled by or is under common control with the subject corpora- 
tion; and 

(2) "control" means ownership of stock in a corporation that represents at least eighty per- 
cent of the total voting power of the corporation and has a value equal to at least eighty percent of 
the total value of the stock of that corporation. 


History: Laws 1992, ch. 50, § 8 and Laws 1992, ch. The 1993 amendment, effective June 18, 1993, in- 
67, § 8; 1993, ch. 30, § 18. serted "interstate telecommunications" in Subsection A. 


7-9C-9. Deduction; bad debts. 


Refunds and allowances made to buyers of interstate telecommunications services or amounts 
written off the books as an uncollectible debt by a person reporting interstate telecommunications 
gross receipts tax on an accrual basis may be deducted from interstate telecommunications gross 
receipts. If debts reported as uncollectible are subsequently collected, such receipts shall be in- 
cluded in interstate telecommunications gross receipts in the month of collection. 


History: Laws 1992, ch, 50, § 9 and Laws 1992, ch. _ Duplicate laws. — Laws 1992, ch. 50, § 9 and Laws 
67,89. 1992, ch. 67, § 9 enacted identical versions of this section, 
effective July 1, 1992. 


7-9C-10. Credit; services performed outside the state. 


To prevent actual multi-jurisdictional taxation of the privilege of engaging in business of pro- 
viding interstate telecommunications services, any taxpayer, upon proof that the taxpayer has 
paid a sales, use, gross receipts or similar tax on the same interstate telecommunications gross 
receipts subject to the interstate telecommunications gross receipts tax, shall be allowed a credit 
against the interstate telecommunications gross receipts tax to the extent of the amount of sales, 
use, gross receipts or similar tax properly due and paid to such other state or political subdivision 
of that state. 


History: Laws 1992, ch. 50, § 10 and Laws 1992, ch, Duplicate laws. — Laws 1992, ch. 50, § 10 and Laws 
67,§ 10. 1992, ch. 67, § 10 enacted identical versions of this section, 
LEM 20 effective July 1, 1992. 


7-9C-11. Administration. 


A. The department shall interpret the provisions of the interstate telecommunications gross 
receipts tax. 

B. The department shall administer and enforce the collection of the interstate telecommuni- 
cations gross receipts tax, and the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] ap- 
plies to the administration and enforcement of the tax. 


History: Laws 1992, ch. 50, § 11 and Laws 1992, ch. Duplicate laws. — Laws 1992, ch. 50, § 11 and Laws 
67,§ 11. 1992, ch. 67, § 11 enacted identical versions of ses section, 
effective July 1, 1992. 
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ARTICLE 9D 
Capital Equipment Tax Credit 
Sec. Sec. 
7-9D-1. Repealed. 7-9D-6. Repealed. 
7-9D-2) Repealed. 7-9D-7.. Repealed. 
7-9D-3, Repealed. 7-9D-8, Repealed. 
7-9D-4, Repealed. 7-9D-9, Repealed. 
7-9D-5. Repealed. 


7-9D-1. Repealed. 
Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-1 


NMSA 1978, as enacted by Laws 1999, ch. 178, § 1, relat- 
ing to the short title of the Capital Equipment Tax Credit 


7-9D-2. Repealed. 


Repeals. — Laws 1999, ch, 178, § 10 repealed 7-9D-2 
NMSA 1978, as enacted by Laws 1999, ch. 178, § 2, relat- 


ing to findings and purpose of the Capital Equipment Tax . 


| 


7-9D-3. Repealed. 


Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-3 
NMSA 1978, as enacted by Laws 1999, ch. 178,.$ 3, re- 
lating to definitions of the Capital Equipment Tax Credit 


7-9D-4. Repealed. 


Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-4 
NMSA 1978, as enacted by Laws 1999, ch. 178, § 4, relat- 
ing to the capital equipment tax credit, effective July 1, 


7-9D-5. Repealed. 


Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-5 
NMSA 1978, as enacted by Laws. 1999, ch. 178, § 5, relat- 
ing to capital equipment eligible for tax credit, effective 


7-9D-6. Repealed. 


Repeals. — Laws 1999, ch. 178,.§ 10 repealed 7-9D-6 
NMSA 1978, as enacted by Laws 1999, ch. 178, § 6, relat- 
ing to eligible call center criteria, effective July 1, 2004. 


7-9D-7. Repealed. | 


Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-7 
NMSA 1978, as enacted by Laws 1999, ch, 178, § 7, relat- 
ing to claiming the tax credit, effective July 1, 2004, For 


7-9D-8. Repealed. 


Repeals. — Laws 1999, ch. 178, § 10 repealed 7-9D-8 
NMSA 1978, as enacted by Laws 1999, ch. 178, § 8, relat- 
ing to reporting requirements and liability for repayment 


Act, effective July 1, 2004. For provisions of former sec- 
tion; see the. 2003 NMSA 1978 on NMOneSource.com. 


Credit Act, effective July 1, 2004. For provisions of former 
section, see the 2003 NMSA 1978 on NMOneSourcé.com. 


Act, effective July 1, 2004. For provisions of former sec- 
tion, see the 2003 NMSA 1978 on NMOneSource.com, 


2004: For provisions of former section: see the 2003 NMSA 


_ 1978 on NM OneSource,com. 
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July 1, 2004. For provisions of former section, see the 2003 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2003 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2003 NMSA 1978 on 
NMOneSource.com. 


of tax credit, effective July 1, 2004. For provisions of for- 
mer section, see the 20083 NMSA 1978 on NMOneSource 
.com. 
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7-9D-9 LABORATORY PARTNERSHIP WITH SMALL BUSINESS TAX CREDIT 7-9E-3 


7-9D-9. Repealed. 


Repeals. — Laws 1999, ch. 178, § 10 repealed _7-9D-9 Credit Act, effective July 1, 2004. For provisions of former 
NMSA 1978, as enacted by Laws 1999, ch. 178, § 9, re- section, see the 2008 NMSA 1978 on NMOneSource.com. 
lating to administration of the Capital Equipment Tax NEE 

ARTICLE 9E 

Laboratory Partnership with Small Business Tax Credit 
Sec. Sec. 
7-9E-1. Short title. ‘ 7-9E-7. Tax credits; amounts. 
7-9E-2. Purpose of act. 7-9H-8. Claiming the tax credit; limitation. 
7-9E-3. Definitions. 7-9E-9. Termination of the revolving fund, 
7-9E-4, Administration of act. 7-9E-10. Coordination between national laboratories. 
7-9E-5, Eligibility requirements. 7-9K-11. Reporting. 
7-9E-6. Administration by the national laboratory. 


7-9E-1. Short title. 


Chapter 7, Article 9E NMSA 1978 Hee, be cited as the “Laboratory Partnership with Small Busi- 
ness Tax Credit Act". 


History: Laws 2000 (2nd S.S.), ch. 20, § 1; 2007, ch. The 2007 amendment, effective July 1, 2007, changed 
172, § 14. the statutory reference to the act.. 


7-9E-2. Purpose of act. 


It is the purpose of the Laboratory Partnership with Small Business Tax Credit Act to bring the 
technology and expertise of the national‘laboratories to small businesses in New Mexico to pro- 
mote economic development in the state, with an emphasis on. rural areas. 


History: Laws 2000 (2nd S.S.), ch. 20, § 2. Const., art. IV, § 23, was effective on July 3, 2000, 90 days 
Effective dates. — Laws 2000 (2nd S.S.), ch. 20 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-9E-3. Definitions. 


As used in the Laboratory Partnership with Small Business Tax Credit Act: 
A. "contractor": 
(1) means a person that: 
(a) has the capability to provide small business assistance; and 
(b) may enter into a contract with a national laboratory to provide small business as- 
sistance; and 
(2) includes: 
(a) agas, water or electric utility owned or operated by a county, municipality or other 
political subdivision of the state; 
(b) anational, federal, state, Indian or other governmental unit or aise or an 
agency, department or instrumentality of any of the foregoing; or 
(c) an organization that: 1) demonstrates to the department that the organization has 
been granted exemption from the federal income tax by the United States commissioner of internal 
revenue as organizations described in Section 501(c)(3) of the United States Internal Revenue Code of 
1986, as that section may be amended or renumbered; and 2) has a place of business in New Mexico; 
B. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or an employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 
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C. "national laboratory" means a prime contractor designated as a national laboratory by act 
of congress that is operating a facility in New Mexico; 

D. "qualified expenditure" means an expenditure by a national laboratory in providing small 
business assistance, limited to the following expenditures incurred in providing the assistance: 

(1) employee salaries, wages, fringe benefits and employer payroll taxes; 

(2) administrative costs related directly to the provision of small business assistance, the 
total of which is limited to forty-nine percent of employee salaries, wages, fringe benefits and em- 
ployer payroll taxes; 

(3) in-state travel expenses, including per diem and mileage at the internal revenue ser- 
vice standard rates; and 

(4) supplies and services of contractors related to the provision of small business assistance; 

E. "rural area" means an area of the state outside of the exterior boundaries of a class A county 
that has a net taxable value for rate-setting purposes for any property tax year of more than seven 
billion dollars ($7,000,000,000); 

F. "small business" means a business in New Mexico that conforms to the definition of small 
business found in the federal Small Business Act; and 

G. "small business assistance" means assistance rendered by a national laboratory related to 
the transfer of technology, including software, manufacturing, mining, oil and gas, environmental, 
agricultural, information and solar and other alternative energy source technologies. "Small busi- 
ness assistance" includes nontechnical assistance related to expanding the New Mexico, base of 
suppliers, including training and mentoring individual small businesses; assistance in developing 
business systems to meet audit, reporting and quality assurance requirements; and other supplier 
development initiatives for individual small businesses. 


History: Laws 2000 (2nd S.S.), ch. 20, § 3; 2007, ch. 
172, § 15; 2019, ch. 64, § 1. 

Cross references. — For the federal Small Business 
Act, Public Law 85-536, see 15 U.S.C.S.-§ 631 et seq. 


The 2019 amendment, effective July, 1, 2019, revised; 


the definition of "contractor" as used in the Labora- 


tory Partnership with Small Business Tax! Credit Act'to’ 


include certain tax-exempt organizations having a place 
of business in New Mexico; and added Subparagraph A(2) 


(c). 
i The 2007 amendment, effective July 1, 2007, revises 


WoW 


the definitions of. ‘contractor", "qualified expenditures" 


and "rural area" to include areas outside the exterior 
boundaries of 4 class A county. 


7-9E-4, Administration of act. 


The department shall administer the Laboratory Partnership with Small Business Tax Credit 
Act pursuant to the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]. 


History: Laws 2000 (2nd S.S.), ch. 20, § 4. 
Effective dates. — Laws 2000 (2nd S. S.), ch. 20 con- 
tained no effective date provision, but, pursuant to N.M. 


Const., art. IV, § 23, was effective on July 3, 2000, 90 days 
after the adjournment of the legislature. 


7-9E-5. Eligibility requirements. 


A national laboratory is eligible for a tax credit in an amount equal to qualified expenditures if: 

A. the small business assistance is rendered to a small business located 1 in New Mexico; 

B. the small business assistance is completed; 

C. the small business certifies to the national laboratory that the small business assistance 
provided is not otherwise available to the small business at a reasonable cost through ne 
industry; 

D. the national laboratory provides written notice to each small business to which the labora- 
tory or a contractor of the laboratory is providing small business assistance that the small busi- 
ness is entitled to license intangible property developed from the small business assistance or can 
obtain ownership of tangible or intangible property developed from the small business assistance; 

E. the national laboratory requires small businesses to which it is providing small business 
assistance to acknowledge only after the small business assistance is completed that the small 
business assistance has been rendered; and 
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7-9E-6 


LABORATORY PARTNERSHIP WITH SMALL BUSINESS TAX CREDIT 


7-9E-8 


F. the national laboratory provides forms ‘for small business requests and for completion of 
small business assistance that are in accordance with the Laboratory:Partnership with Small 
Business Tax Credit Act and other co tapearelia state and federal laws. 


History: cn 2000 (2nd S.S.), ch. 20, § 5; 2007, ch. 
172, § 16; 2019, ch. 64, § 2. 
The 2019 amendment, effective July 1, 2019, required 


a national laboratory to provide written notice’to a small ‘ 


business receiving assistance of the business's ‘entitle- 
ment to license intangible property developed from the 


small business assistance or to obtain ownership of the’ 


tangible or intangible property developed from the small 
business assistance; and in Subsection D, after: "small 
business to which", added "the laboratory or a contractor 


of the laboratory", after "providing small business assis- 
tance", deleted "of the option", after the next occurrence 
of "small business", deleted "has to obtain ownership of 
or" and added "is entitled to", after "license", deleted "to 
tangible or", and after "developed from the small business 
assistance”, added "or can obtain ownership of tangible or 
intangible property developed from the small business as- 
sistance". 

The 2007 amendment, effective July 1, 2007, added 
Subsections D poeaues BF 


7-9E-6. Administration by the national laboratory. 


To qualify for tax credits pursuant to the Laboratory Partnership with Small Business Tax 


Credit Act, a national laboratory shall: 


A. establish a small business assistance program; 

B. establish a revolving fund with initial funding from a source other than tax credits. Money 
from the revolving fund shall be used to pay for qualified expenditures, and the fund shall be re- 
plenished with an amount equal to the tax credits taken pursuant to the Laboratory Partnership 


with Small Business Tax Credit Act; 


C. consult with the secretary of economic development to seek advice on improvements in the 
operation of the small business assistance program; and 
D. establish a methodology to utilize contractors who have demonstrated the capability to pro- 


vide small business assistance. 


History: Laws 2000 (2nd S.S.), ch. 20, § 6. 
Effective dates. — Laws 2000 (2nd S.S.), ch. 20 con- 
tained no effective date provision, but, pursuant to N.M. 


7-9E-7. Tax credits; amounts. 


Const., art. IV, § 23, was effective on July. 3, 2000, 90 hey 
after the adjournment of the legislature. 


A tax credit provided pursuant to the Laboratory Partnership with Small Business Tax Credit 
Act shall be in an amount equal to the qualified expenditure incurred by the national laboratory 
to provide small business assistance to a specific small business, not to exceed twenty thousand 
dollars ($20,000) for each small business for which small business assistance is rendered in a cal- 
endar year or forty thousand dollars ($40,000) if the small business assistance was provided toa 


small business located in a rural area. 


History: Laws 2000 (2nd S.S.), ch. 20, § 7; 2007, ch. 
172, § 17; 2019, ch. 64, § 3. 

The 2019 amendment, effective July 1, 2019, in- 
creased the maximum tax credit amounts for assisting a 
small business to twenty thousand dollars ($20,000) for 
assisting businesses in urban areas and to forty thousand 
dollars ($40,000) for assisting businesses in rural areas; 
and after "not to exceed", deleted "ten thousand dollars 


after "for each small business", deleted "located outside of 
a rural area", and after "rendered in a calendar year or", 
deleted "twenty thousand dollars ($20,000)" and added 
"forty thousand dollars ($40,000)". 

The 2007 amendment, effective July 1, 2007, in- 
creased the maximum credit from $5,000 to $10,000 for 
assistance to a specific small business outside a rural 
area and from $10,000 to $20,000 for assistance to a small 


($10,000)" and added "twenty thousand dollars ($20,000), business located in a rural area. 


7-9E-8. Claiming the tix credit; limitation J 


A. A national laboratory eligible for the tax credit pursuant to the Laboratory Partnership 
with; Small Business Tax Credit Act may claim the amount of each tax credit by crediting that 
amount against gross receipts taxes otherwise due pursuant to the Gross Receipts and Compen- 
sating Tax, Act [Chapter.7, Article 9 NMSA 1978]. The tax credit shall be taken on each monthly 
gross receipts tax return filed by the laboratory against gross receipts taxes due the state and 
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shall not impact any local government tax distribution. In.no event shall the tax credits taken by 
an individual national laboratory exceed two million four hundred thousand dollars ($2,400,000) 


in a given calendar year. 


B. Tax credits claimed pursuant to the Laboratéey Partnership with Small Business Tax Credit 
Act by all national laboratories in the aggregate for qualified expenditures for a specific small 
business not located in a rural area shall not exceed twenty thousand dollars ($20,000). 

C. Tax credits claimed pursuant to the Laboratory Partnership with Small Business Tax Credit 
Act by all national laboratories in the aggregate for qualified expenditures for a specific small 
business located in a rural area shall not exceed forty thousand dollars ($40, 000). 


History: Laws 2000 (2nd S.S.), ch. 20, § 8; 2007, ch. 
172, § 18; 2019, ch, 64, § 4. 

The 2019 amendment, effective July 1, 2019, in- 
creased the maximum tax credit amounts for assisting a 
small business to twenty thousand dollars ($20,000) for 
assisting businesses in urban areas and to forty thousand 
dollars ($40,000) for assisting businesses in rural areas; 


thousand dollars ($10,000)" and added "twenty thousand 
dollars "($20,000)"; and in Subsection C, after "shall not 
exceed", deleted "twenty thousand dollars ($20,000)" and 
added "forty thousand dollars ($40,000)", 

The 2007 amendment, effective July 1, 2007, in- 
creased the maximum credit by an individual national 
laboratory fro $1,800,000 to $2,400,000 in a calendar year 


in Subsection B, after "shall not exceed", deleted “ten and added Subsections Band C, 


7-9E-9. Termination of the revolving fund. 


Should the revolving fund established pursuant to Section 6 [7-9E-6 NMSA 1978] of the Labora- 
tory Partnership with Small Business Tax Credit Act cease to be used for the purposes stated in 
that act, any amounts remaining in the revolving fund, excluding initial funding from nontax credit 
sources, shall be paid over to the department as additional gross receipts taxes due. Such payment 
of additional gross receipts taxes due shall be made in the second month following the month a de- 
termination is made that the revolving fund ceases to be used for the purposes stated in that act. 


History: Laws 2000 (2nd S.S.), ch. 20, § 9. 
Effective dates. — Laws 2000 (2nd §.S.), ch. 20 con- 
tained no effective date provision, but, pursuant to N.M. 


Const., art. IV, § 23, was effective on July 3, 2000, 90 days 
after the adjournment of the legislature. 


7-9E-10. Coordination between national laboratories. 


If more than one national laboratory is eligible for a tax credit pursuant to the Laboratory Part- 
nership with Small Business Tax Credit Act, a national laboratory-shall not file a tax credit claim 
pursuant to the Laboratory Partnership with Small Business Tax Credit Act until: 

A. coordination is developed between the national laboratories providing small business as- 
sistance pursuant to the Laboratory Partnership with Small Business Tax Credit Act that gen- 
erates a joint small business assistance operational plan and a plan to ensure that the small 
business assistance provided by a national laboratory suits the small business's needs and chal- 
lenges; and ; 

B. awritten copy of each plan formed pursuant to this section is provided to the department: 


History: Laws 2007, ch. 172, § 19. Effective dates. — Laws 2007, ch. 172, § 830 made 


Laws 2007, ch. 172, § 19 effective July 1, 2007. 


7-9E-11. Reporting. 


A. By October 15 of each year, a national laboratory that has claimed a tax credit pursuant to 
the Laboratory Partnership with Small Business Tax Credit Act for the previous calendar year 
shall submit an annual report in writing to the department, the economic development depart- 
ment and an appropriate legislative interim committee. 

B. If more than one national laboratory claims a tax credit pursuant to the Laboratory Part- 
nership with Small Business Tax Credit Act for the previous calendar year, those laboratories 
shall jointly submit an annual report to the department, the economic development department 
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and an appropriate legislative interim committee no later than October 15 following the calendar 
year in which the small business assistance was provided. 

C, An annual report shall summarize activities related to and the results of the small business 
assistance programs that were provided by one or more national laboratories and shall include: 

(1) asummary of the program results and the number of small businesses assisted in each 
county; 

(2) a description of the projects involving multiple small businesses; 

(3) results of surveys of small businesses to which small business assistance is provided; 

(4) the total amount of the tax credits claimed pursuant to the Laboratory Partnership 
with Small Business Tax Credit Act for the year on which the report is based; and 

(5) an economic impact study of jobs created, jobs retained, cost savings and increased 
sales generated by small businesses for which small business assistance is provided, 

D.. At any time after receipt of an annual report required pursuant to this section from one or 
more national laboratories eligible for tax credits authorized pursuant to the Laboratory Partner- 
ship with Small Business Tax Credit Act, the department or the economic development depart- 
ment may provide written instructions to a national laboratory identifying future improvements 
in the laboratory's small business assistance program for which it receives that tax credit. 


Effective dates. — Laws 2007, ch. 172, § 30 made 
Laws 2007, ch. 172, § 20 effective July 1, 2007. 


ARTICLE 9F 
Technology Jobs and Research and Development Tax Credit 


History: Laws 2007, ch. 172, § 20. 
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7-9F-13. Taxpayer reporting requirement. 


Chapter 7, Article 9F NMSA 1978 may be cited as the "Technology Jobs and Research and De- 


velopment Tax Credit Act" 


History: Laws 2000 (2nd S.S.), ch, 22, § 1;,2015 
(1st S.S.), ch. 2, § 10. 

The 2015 (1st S.S.) amendment, effective January 1, 
2016, changed the title of the Technology Jobs Tax Credit 
Act to the "Technology Jobs and Research and Develop- 
ment Tax Credit Act", and changed the statutory reference 
from "This act" to "Chapter 7, Article 9F NMSA 1978", 

Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
vided that Laws’2015 (1st S.S.), ch. 2; § 10 apply to tax- 
payers that make a qualified expenditure beginning on or 
after January 1, 2015. 

Temporary provisions. — Laws 2015 (1st S.S.), ch. 2, 
§ 22’ provided that a taxpayer that becomes eligible for a 
research and development small business tax credit prior 
to January 1, 2016 but has not claimed the credit prior to 
January 1, 2016 may claim the credit in accordance with 
the provisions of the Research and Development Small 


7-9F-2. Purpose of act. 


Business Tax:Credit Act in effect immediately prior to 
January 1, 2016. The taxation and revenue department 
shall approve claims submitted but not approved prior 


‘to January 1, 2016 if the claim meets the requirements 


of the Research and Development Small Business Tax 


Credit Act in effect immediately prior to January 1, 2016. 


Claiming the research and development small business 
tax credit pursuant to this section with respect to a report- 
ing period renders the taxpayer ineligible to claim a credit 
for the same reporting period pursuant to the Technology 
Jobs and Research and Development Tax Credit Act. 

Laws 2015 (1st S.S.), ch. 2, §:28 provided that on and 
after January 1, 2016, references in law to the Technology 
Jobs Tax Credit Act shall be deemed to be references to 
the Technology Jobs and Research and Development Tax 
Credit Act. 


It is the purpose of the Technology Jobs and Research and Development Tax Credit Act to pro- 
vide a favorable tax climate for technology-based businesses engaging in research, development 
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and experimentation and to promote increased employment: and higher wages in those fields in 
New Mexico. 


History: Laws 2000 (2nd S.S.), ch. 22, § 2; 2015 Applicability. — Laws 2015 (1st'S.S.), ch. 2, § 25 pro- 


(1st S.S.), ch, 2, § 11. vided that Laws, 2015 (1st S.S.), ch..2, § 11 apply to tax- 
The 2015 (1st S.S.) amendment, effective January 1, payers that make a qualified expenditure beginning on or 

2016, added "and Research and Development" after "Tech- after staid 1, 2015. 

nology Jobs". 


7-9F-3. Definitions. 


As used in the Technology Jobs and Research and Development Tax Credit Act: 

A. "affiliate" means a person who directly or indirectly owns or controls, is owned or controlled 
by or is under common ownership or control with another person through ownership of voting 
securities or other ownership interests representing a Majority of the total voting power of the 
euatty 

B. "annual payroll expense" means the wages paid or payable to employees in the state by the 
taxpayer in the taxable year for which the taxpayer applies for an additional credit pursuant to 
the Technology Jobs and Research and Development Tax Credit Act; 

C. "base payroll expense" means the wages paid or payable by the taxpayer in the taxable year 
prior to the taxable year for which the taxpayer applies for an additional credit pursuant to the 
Technology Jobs and Research and Development Tax Credit Act, adjusted for any increase from 
the preceding taxable year in the consumer’ price index for the United States for all items as pub- 
lished by the United States department of labor in the taxable year for which the additional credit 
is claimed. In a taxable year during which a taxpayer has been part of a business merger or acqui- 
sition or other change in business organization, the taxpayer's base payroll expense shall include 
the payroll expense of all entities included in the reorganization for all positions that are included 
in the business entity resulting from the reorganization; 

D. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

K. "facility" means a factory, mill, plant, refinery, warehouse, dairy, feedlot, building or complex 
of buildings located within the state, including the land on which it is located and all machinery, 
equipment and other real and tangible personal property located at or within it and used in con- 
nection with its operation; 

F. "local option gross receipts tax" means a tax authorized to be imposed by a county or munici- 
pality upon a taxpayer's gross receipts, as that term is defined in the Gross Receipts and Compen- 
sating Tax Act [Chapter 7, Article 9 NMSA 1978], and required to be collected by the cepana 
at the same time and in the same manner as the gross receipts tax; 

G. "qualified expenditure" means an expenditure or an allocated portion of an encase tithe 
by a taxpayer in connection with qualified research at a qualified facility, including expenditures 
for depletable land and rent paid or incurred for land, improvements, the allowable amount paid 
or incurred to operate or maintain a facility, buildings, equipment, computer software, computer 
software upgrades, consultants and contractors performing work in New Mexico, payroll, techni- 
cal books and manuals and test materials, but not including any expenditure on property that is 
owned by a municipality or county in connection with an industrial revenue bond project, property 
for which the taxpayer has received any credit pursuant to the Investment Credit Act [Chapter 7, 
Article 9A NMSA 1978], property that was owned by the taxpayer or‘an affiliate before July 3, 
2000 or research and development expenditures reimbursed by a person who is not an affiliate of 
the taxpayer. If a "qualified expenditure" is an allocation of an expenditure, the cost accounting 
methodology used for the allocation of the expenditure shall be the same cost accounting method- 
ology used by the taxpayer in its other business activities; 

H. "qualified facility" means a facility in New Mexico at which qualified research is conducted 
other than a facility operated by a taxpayer for the United snd i or pe peenieys een ge or 
thebeats thereof; 
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I, "qualified research" means research: © 

(1) that is undertaken for the purpose of discovering information: 

(a) . that is technological in nature; and 
(b) the application of which is intended to be useful in the develo pihent of a new or 
improved business component of the taxpayer; and 

(2) substantially all of the activities of which constitute elements of a process of experi- 
mentation related to a new or improved function, performance, reliability or quality, but not re- 
lated to style, taste or cosmetic or seasonal design factors; 

J. "qualified research and development small business" means a taxpayer that: 

(1) employed no more than fifty employees as determined by the number of employees for 
which the taxpayer was liable for unemployment i insurance coverage in the taxable year for which 
an additional credit is claimed; 

(2) had total qualified expenditures of no more than five million dollars ($5,000,000) in the 
taxable year for which an additional credit is claimed; and 

(3) did not have more than fifty percent of its voting securities or other equity interest 
with the right to designate or elect the board of directors or other governing body of the business 
owned directly or indirectly by another business; 

K. "rural area" means any area of the state other than the state fairgrounds, an incorporated 
municipality with a population of thirty thousand or more according to the most recent federal 
decennial census and any area within three miles of the external boundaries of an incorporated 
municipality with a population of thirty thousand or more according to the most recent federal 
decennial census; | ; 

L. "taxpayer" means any of the following’persons, other than a federal, state or other govern- 
mental unit or subdivision or an agency, department, institution or instrumentality thereof: 

(1) aperson liable for payment of any tax; 

(2) aperson responsible for withholding and payment or collection and payment of any tax; 

(3) a person to whom an assessment has been made if the assessment remains unabated 
or the assessed amount has not been paid; or 

(4). for purposes-of the additional credit against the seadpiatd s income tax eieeatall to the 
Technology Jobs and Research and Development Tax Credit Act and to the extent of their respec- 
tive interest in that entity, the shareholders, members, partners or other owners of: 

(a) asmall business corporation that has elected to be treated as an S corporation for 
federal income tax purposes; or 

(b) an entity treated as a perneeue or disregarded entity for federal income tax 
purposes; and 

M. "wages" means remuneration for services ener by an employee in New Makes for an 
employer. 


History: Laws 2000 (2nd §,S.), ch. 22, § 3; 2015 taxpayer's". Laws 2019, ch, 274, § 12 as the last act signed 


(1st S.S.), ch. 2, § 12; 2019, ch. 270, § 38; 2019, ch. 274, by the governor is set out above and incorporates both 
§ 12. amendments. To view the session laws in their entirety, 

The 2019 amendment, effective July 1, 2019, revised see the 2019 session laws on NMOneSource.com. 
the definition of "local option gross receipts tax" as used in The 2015 (1st S.S.) amendment, effective January 1, 
the Technology Jobs and Research and Development Tax 2016, amended and added certain definitions in the Tech- 
Credit Act; in Subsection F, after "the same manner as the nology Jobs and Research and Development Tax Credit 
gross receipts tax;", deleted the remainder of the subsection, Act; in the introductory sentence, after "Technology Jobs", 
which provided "local option gross receipts tax’ includes added "and Research and Development"; in Subsection B, 
the taxes imposed pursuant to the Municipal Local Option after "paid or payable", added "to employees in the state", 
Gross Receipts Taxes Act, Supplemental Municipal Gross after "taxpayer", deleted "for the one year period ending 
Receipts Tax Act, County Local Option Gross Receipts Taxes © on the day" and added "in the taxable year for which", af- 
Act, Local Hospital Gross Receipts Tax Act, County Correc- ter "Technology Jobs", added "and Research and Develop- 
tional Facility Gross Receipts Tax Act and such other acts ment"; in Subsection C, after "payable by the taxpayer", 
as maybe enacted authorizing counties or municipalities to deleted "for the one year period ending on the day one year 
impose taxes on gross receipts, which taxes are to be col- prior to the day" and added "in the taxable year prior to 
lected by the department in the same time and in the same the taxable year for which", after “Technology Jobs", added 
manner as it collects the gross receipts tax;". "and Research and Development", after "any increase", 

Laws 2019, ch. 270, § 88 and Laws 2019, ch. 274, § 12, added "from the preceding taxable year", and after "depart- 
both effective July 1, 2019, enacted almost identical ment of labor", deleted "since that day" and added the re- 
amendments to this section, except that Laws 2019, a mainder of the subsection; in Subsection E, after "land on 
270, § 38, in Subsection F, changed "the taxpayer's" to " which", deleted "the facility" and added "it", after "located 
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at or within", deleted "the facility" and added "it", after 
“connection with", deleted "the" and added."its", and after 
"operation", deleted "of the facility"; added a new Subsec- 
tion F and redesignated former Subsections F, G and H as 
Subsections G, H and I, respectively; in Subsection G, after 
“credit pursuant to the", deleted "Capital Equipment Tax 


Credit Act or the", after "an affiliate before", deleted "the © 


effective date of the Technology Jobs Tax Crédit Act" and 
added "July 3; 2000", and after "If", deleted "an" and added 
"a qualified"; added a new Subsection J and redesignated 
former Subsections I, J and K as Subsections K, L'and M, 
respectively; in Subsection K, after “any area of the state 
other than", deleted “a class A county, a class B. county 
that has a net taxable value for rate-setting purposes for 
any property tax year of more than three billion dollars 
($8,000,000,000), the municipality of Rio Rancho and the 
area within three miles of the exterior boundaries of a 
class A county” and added the remainder of the subsection; 


7-9F-4. Administration of act. 


TAXATION 


7-9F-6 


in Paragraph (4) of Subsection L, after "Technology Jobs", 
added "and Research and Development"; and in Subsec- 
tion M, after "remuneration", deleted "in cash or other 
form", and after "an employee", added "in New Mexico". 

Applicability. — Laws 2015 (1st §.S.), ch. 2, § 25 pro- 
vided that Laws 2015 (1st S.S.), ch. 2, § 12 apply to tax- 
payers that make a qualified expenditure beginning on or 
after January 1, 2015. 


ANNOTATIONS 


Time to apply for tax credit. — Because he provi- 
sions of this section, Sections 7-9F-6 and 7-9F-12 NMSA 
1978 indicate a legislative concentration on annual report- 
ing and annual payroll expense, these sections indicate no 
intention to provide a taxpayer an open-ended time to ap- 
ply for a tax credit. Team Specialty Prods., Inc v. Taxation & 
Revenue Dep't., 2005-NMCA-020, 137 NM. 50, 107 P.3d 4. 


The department shall administer the Technology Jobs. and Research and Development Tax 


Credit Act pursuant to the Tax Administration Act. 


History: Laws 2000 (2nd §S.S.), ch. 22, § 4; 2015 
(ist S.S.), ch. 2, § 18. 

The 2015 (ist S.S.) amendment, effective January 1, 
2016, added “and Research and Development" after "Tech- 
nology Jobs". 


Applicability. — Laws 2015 (1st §,S.), ch. 2, § 25 pro- 
vided that Laws 2015 (1st S.S.), ch. 2, § 13 apply to tax- 
payers that make a qualified expenditure pepe on or 
after January 1, 2015. 


7-9F-5. Basic credit; additional credit; amounts; claimant. 


A. The basic credit provided for in the Technology Jobs and Research and Development Tax 
Credit Act is an amount equal to five percent of the amount of qualified expenditures made by a 
taxpayer conducting qualified research at a qualified facility. 

B. The additional credit provided for in the Technology Jobs and Research and Tiecalonas 
Tax Credit Act is an amount equal to five percent of the amount of qualified expenditures made by 
a taxpayer conducting qualified research at a qualified facility. 


History: Laws 2000 (2nd S.S.), ch. 22, § 5; 2015 
(ist S.S.), ch. 2, § 14. 

The 2015 (ist S.S.) amendment, effective Janu- 
ary 1, 2016, amended language to reflect the new title of 
the Technology Jobs and Research and Development Tax 
Credit Act and increased the basic and additional tax 
credits provided for in the Technology Jobs and Research 
and Development Tax Credit Act from four percent to five 
percent of the amount of qualified expenditures; in Sub- 
section A, after "Technology Jobs", added "and Research 


7-9F-6. Eligibility requirements. 


and Development", and after "an amount equal to", de- 
leted "four" and added "five"; in Subsection B, after "Tech- 
nology Jobs", added "and Research and Development", 


- and after "an amount equal to", deleted "four" and added 


"five". 

Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
vided that Laws 2015 (1st S.S,), ch. 2, § 14 apply to tax- 
payers that make a qualified expenditure siuhaiede on or 
after January 1, 2015. 


A. A taxpayer conducting qualified research at a qualified facility and making qualified: ox: 
penditures is eligible to claim the basic credit pursuant to the Technology Jobs and Research and 


Development Tax Credit Act. 


B. A taxpayer conducting qualified research at a qualified facility and fankint qualified ék pen? 
ditures is eligible to claim the additional credit pursuant to the Technology Jobs and Research and 


Development Tax Credit Act if: 


(1) the taxpayer increases the taxpayer's annual payroll expense nt the qualified faxdhity 
by at least seventy-five thousand dollars ($75,000) over the base payroll expense of the taxpayer; 
(2) the increase in Paragraph (1) of this subsection has not previously been used to meet 


the requirements of this subsection; and 
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(3). there is at least'a seventy-five-thousand-dollar ($75,000) increase in the taxpayer's an- 
nual payroll expense for every one million dollars ($1,000,000) in qualified expenditures claimed 
by the taxpayer in a taxable year in the same claim. 


History: Laws 2000 (2nd S.S.), ch. 22, § 6; 2015 January 1, 2016. The taxation and revenue department 


(1st S.S.), ch. 2, § 15. shall’ approve claims submitted but not approved prior 
The 2015 (1st S.S.) amendment, effective Janu- to January 1, 2016 if the claim meets the requirements 
ary 1, 2016, amended language to’ reflect the new title of the Research and Development Small Business Tax 
of the Technology Jobs and Research and Development Credit Act in effect immediately prior to January 1, 2016. 
Tax Credit Act; in Subsection A, after "Technology Jobs", Claiming the research and development small business 
added "and Research and Development"; and in the intro- tax credit pursuant to this section with respect to a report- 
ductory sentence of Subsection B, after "Technology Jobs", ing period renders the taxpayer ineligible to claim a credit 
added "and Research and Development", for the same reporting period pursuant to the Technology 
Applicability. — Laws 2015 (1st S.S.), ch, 2, § 25 pro- Jobs and Research and Development Tax Credit Act. 
vided that Laws 2015 (1st S.S.), ch.'2, § 15 apply to tax- . 
payers that make a qualified expenditure beginning on or ANNOTATIONS 


after January 1, 2015. ia ta anole 
pp y for tax credit. — Berean. ‘the provi- 
Tempor' ary provisions. — Laws 2015 (1st S.S.), ch. 2, sions of this section, Sections 7-9F-3. and 7-9F-12 NMSA 
§ 22 provided that a taxpayer that becomes eligible for a 1978 indicate a legislative concentration on annual report- 


research and development small business tax credit prior oe 
g and annual payroll expense, these sections, indicate no 
to January 1; 2016 but has not claimed the credit prior to intention to provide a taxpayer an open-ended time to ap- 


January 1, 2016 may claim the credit in accordance with ply for a tax credit. Team Specialty Prods., Inc v. Taxation & 


the provisions of the Research and Development Small Dep't.. 2005-NMCA-020. 137 50. 107 P.3d 4 
Businéss Tax Credit Act in effect immediately prior to Heanrase Per dis 200 AY st NM, nee eat 


7 -9F-7, Repealed. 


Repeals. — Laws 2015 (1st S. S.), ch, 2, § 24, repealed ' January 1, 2016. For provisions of former section, see the 
7-9F-7 NMSA 1978, as enacted by Laws 2000 (2nd §.8.), 2014 NMSA 1978 on NMOneSource.com. 
ch, 22, § 7, relating to qualified expenditures, effective 


7-9F-8. Rural areas. 


“The ‘amount of the basic and additional credit for which a taxpayer is otherwise eligible shall be 
sie if the qualified expenditures were incurred with heel toa a facility in a rural area. 


History: Laws 2000 (2nd S.S.), ch. 22, § 8. Const, art. IV, § 23, was effective July 3; 2000, 90 days 
Effective dates. — Laws 2000 (2nd S8.S.),:ch. 22 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-9F- 9. Claiming the Haaie credit. 


Ai A aa may aeoly for approval of a credit within one year following the end of the re- 
porting period in which the qualified expenditure was made. : 

B, .A taxpayer having applied for and been granted approval for a basic Geadih shy the depart- 
ment pursuant to the Technology Jobs and Research and Development Tax Credit Act may claim 
the amount of the approved basic credit against the taxpayer's compensating tax, withholding tax or 
gross receipts tax, excluding local, option gross.receipts tax, due to the state of New Mexico; provided 
that no taxpayer may claim an amount, of approved basic credit for a reporting period in which the 
basic credit is being claimed that exceeds the sum of the taxpayer's compensating tax, withholding 
tax and gross receipts tax, excluding local option gross receipts tax, due for that reporting period. 

C.., Any amount of approved basic credit not claimed against the taxpayer's compensating tax, 
withholding tax or gross receipts tax, excluding local option gross receipts.tax, due may be claimed 
in subsequent reporting periods for a period: of up to thrae: years: from the date of the original claim. 


“History: peer 2000 (2nd S. S.), ch, 22, § 9; 2015 after "credit", delbiad "for certain taxes"; in Subsection A, 


(1st S.S.), ch, 2, § 16. after "the end of the", deleted "calendar year" and added 

The 2015 (ist S.S.) amendment, effective January 1, "reporting period"; in Subsection B, after "Technology Jobs", 

2016, amended the provisions for claiming the basic credit -added "and Research and Development", after "compensat- 

pursuant to the Technology Jobs and Research and Deyel- ing tax,", added "withholding tax", after the first occurrence 

opment Tax Credit Act; in the catchline, added "basic", and of "gross receipts tax,", deleted "or withholding tax" and 
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added "excluding local option gross receipts tax", after "ap- 
proved basic credit for", deleted "any" and added "a"; after 
"reporting period", added "in which the basic credit is ‘being 
claimed", after "sum of the taxpayer's”, added "compensat- 
ing tax, withholding tax and", after the second occurrence 
of "gross receipts tax,", deleted "compensating tax and with- 
holding tax" and added "excluding local option gross receipts 
tax"; deleted Subsection C, relating to claiming the tax credit 
against the taxpayer's income tax or corporate income tax 
due to the state of New Mexico, and redesignated former 
Subsection D as Subsection C; and in Subsection C, after 
"against the taxpayer's’, added "compensating tax, with- 
holding tax or", after the first occurrence of "gross receipts 
tax", deleted "compensating tax or withholding tax" and 
added "excluding local option gross receipts tax", after "due", 
deleted "and any amount of approved additional credit not 
claimed against the taxpayer's income tax or corporate in- 
come tax due for a reporting period", and after "subsequent 
reporting periods", deleted "provided that a husband and 
wife who file separate returns for a taxable year in which 
they could have filed a joint return may each claim only one- 
half of the additional credit that would have been allowed 
them on a joint return" and added "for a period of up to three 
years from the date of the original claim". 

Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
vided that Laws 2015 (1st S.S.), ch. 2, § 16 apply to tax- 
payers that make a qualified expenditure beginning on or 
after January 1, 2015. 


ANNOTATIONS 


Specific period for application. — The Technology 
Jobs Tax Credit Act [Technology Jobs and Research and 


TAXATION 


7-9F-9.1 


Development Tax Credit Act] does not allow a taxpayer to 
apply for a tax credit during any other period than speci- 
fied in this section. Team Specialty Prods., Inc v. Taxation & 
Revenue Dep't., 2005-NMCA-020, 187 N.M. 50, 107 P.3d 4. 

Legislature intended a one-year limitation period 
in enacting Subsection A of this section. Team Specialty 
Prods., Inc v. Taxation & Revenue Dep't., 2005-NMCA-020, 
137 N.M. 50, 107 P.3d 4. 

Mandatory period to apply for credit, — The 
one-year prescribed period contained in Subsection 
A of this section to apply for a tax credit is mandatory. 
Team Specialty Prods,, Inc v. Taxation. & Revenue Dep't., 
2005-NMCA-020, 137 N.M. 50, 107 P.3d 4. 

No authority to grant extension. — The Technology 
Jobs Tax Credit Act [Technology Jobs and Research and De- 
velopment Tax Credit Act] contains no provision granting 
the department the authority to grant an extension of the 
one-year period. Team Specialty Prods., Inc v. Taxation & 
Revenue Dep't,, 2005-NMCA-020, 137 N.M. 50, 107 P.3d 4. 

The use of "may" in Subsection A of this section does not 
require the conclusion that the department must, or has the 
discretion to, permit filing beyond the one-year mentioned 
in this section. Team Specialty Prods., Inc v. Taxation & Rev- 
enue Dep't., 2005-NMCA-020, 137 N.M. 50, 107 ,P.3d 4. 

Taxpayer was not denied substantive due process 
because the hearing officer found that the failure of tax- 
payer to file the application on time under this section 
was because of the negligence of their former employees 
and not because of their malfeasance and criminal con- 
duct. Team Specialty Prods., Inc v. Taxation & Revenue 
Dep't., 2005-NMCA-020, 137 N.M. 50, 107 P.3d 4. ~~ 


7-9F-9.1. Claiming the additional credit. 


A. A taxpayer may apply for approval of an additional credit pursuant.to the Technology Jobs 
and Research and Development Tax Credit Act within.one year following the end of the taxable 
year in which the qualified expenditure was made. 

B. A taxpayer that has applied for and been granted approval for an additional credit by, the 
department pursuant to the Technology Jobs and Research and Development Tax Credit Act may 
claim the amount of the approved additional credit against the taxpayer's income tax or corporate 
income tax liability. Except as provided in Subsection C of this section, no taxpayer may claim an 
amount of approved additional credit for a taxable year in which the additional credit is being 
claimed that exceeds the amount of the taxpayer's income tax | or corporate income tax due for that 
taxable year. 

C. Ifa taxpayer is a qualified research and development small business and the amount of 
approved additional credit for the taxable year in which the additional credit is being claimed 
exceeds the taxpayer's income tax liability or corporate income tax liability, the excess shall be re- 
funded to the taxpayer pursuant to Paragraphs (1) through (3) of this subsection. If the peeps’ s 
total qualified expenditures for the taxable year for which the claim is made is: 

(1) less than three million dollars ($3,000,000), the excess sola oP credit = be re- 
funded to the taxpayer; 

(2) greater than or equal to three million dollars ($3,000,000) and res than four million dol- 
lars ($4,000,000), two-thirds of the excess additional credit shall be refunded to the taxpayer; and 

(3) greater than or equal to four million dollars ($4,000,000) and less than or equal to five mil- 
lion dollars ($5,000,000), one-third of the excess additional credit shall be refunded to the taxpayer. 

D. Any amount of approved additional credit not claimed against the taxpayer's income tax or 
corporate income tax due for a taxable year or refunded to the taxpayer may be claimed in subse- 
quent reporting periods for a period of up to three years from the date of the original claim. 

K. Married individuals filing separate returns for a taxable year for which they could have 
filed a joint return may each claim only one-half of the additional credit that would have been 
claimed on a joint return. 
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History: 1978 Comp., § 7-9F-9.1, enacted by Laws Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
2015 (1st S.S.) ch. 2, § 17. vided that Laws 2015 (1st S.S.), ch. 2, § 17 apply to taxable 

Effective dates. — Laws 2015 (1st S.S.), ch. 2 § 26 years beginning on or after January 1, 2015 and apply to 
makes Laws 2015 (1st §.S.), ch. 2, § 17 effective January 1, taxpayers that make a qualified expenditure beginning on 
2016. or after January 1,2015. ~~ 


7-9F-10. Credit claim forms. 


The department shall provide credit claim forms. A credit claim shall accompany any return in 
which the taxpayer wishes to apply for an approved basic or additional credit, and the claim shall 
specify the amount and type of credit intended to apply to each return. 


History: Laws 2000 (2nd S.S.), ch. 22, § 10. Const., art. IV, § 23, was effective July 3, 2000, 90 days 
Effective dates. — Laws 2000 (2nd S.S.), ch. 22 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-9F-11. Recapture. 


If the taxpayer or a successor in business of the taxpayer ceases operations in New Mexico for at 
least one hundred eighty consecutive days within a two-year period after the taxpayer has claimed 
a basic credit or an additional credit at a facility with respect to which the taxpayer has claimed 
the basic credit or the additional credit, the department shall grant no further basic credit or ad- 
ditional credit to the taxpayer with respect to that facility. In addition, any amount of approved 
basic credit not claimed against the taxpayer's gross receipts tax, compensating tax or withholding 
tax and any amount of approved additional credit not claimed against the taxpayer's income tax 
or corporate income tax shall be extinguished, and within thirty days after the one hundred eighti- 
eth day of the cessation of operations, the taxpayer shall pay the amount of any gross receipts 
tax, compensating tax or withholding tax for which an approved basic credit was taken and any 
income tax or corporate income tax against which an approved additional credit was taken. For 
purposes of this section, a taxpayer shall not be deemed to have ceased operations during reason- 
able periods for maintenance or retooling or for the repair or replacement of facilities damaged or 
destroyed or during the continuance of labor disputes. 


History: Laws 2000 (2nd S.S.), ch. 22, § 11. Const.; art. IV, § 23, was effective July 3, 2000, 90 days 
Effective dates. — Laws 2000 (2nd S.S.), ch. 22 con- after the adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-9F-12. Department report. 


In October 2003 and each year thereafter, the department shall report to the legislative finance 
committee and the revenue stabilization and tax policy committee on the fiscal and economic im- 
pacts of the Technology Jobs Tax Credit Act [Technology Jobs and Research and Development Tax 
Credit Act] using the most recently available data for the two prior fiscal years. The report shall 
include the number of taxpayers who have received basic credits or additional credits under the 
Technology Jobs Tax Credit Act [Technology Jobs and Research and Development Tax Credit Act], 
the amounts of the basic credits and additional credits, the geographic locations of the qualified 
facilities and the payroll increases of taxpayers related to additional credits, subject to the confi- 
dentiality provisions of Section 7-1-8 NMSA 1978. 


History: Laws 2000 (2nd S.S.), ch. 22, § 12. ANNOTATIONS 

Bracketed material. — The bracketed material was in- : , : 
serted by the compiler and is not part of the law. Laws 2015 . Time to apply for tax credit. — Because the provi- 
(1st S.S.), ch. 2, § 10 changed the name of the Technology sions in this section, Sections 7-9F-3 and 7-9F-6 NMSA 
Jobs Tax Credit Act to the Technology Jobs and Research 1978, indicate a legislative concentration on annual re- 
and Development Tax Credit Act, effective January 1, 2016. porting and annual payroll expense, these sections in- 

Effective dates. — Laws 2000 (2nd S.S,), ch. 22 con- > dicate no intention to provide a taxpayer an open-ended 
tained no effective date provision, but, pursuant to N.M. time to apply for a tax credit. Team Specialty Prods., Inc 
Const., art. IV, § 23, was effective July 3, 2000, 90 days v. Taxation & Revenue Dep un 2005-NMCA-020, 1387-N.M. 


after the adjournment of the legislature. 50, 107 P.3d 4. 
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7-9F-13. Taxpayer reporting requirement. 


A taxpayer claiming a credit pursuant to the Technology Jobs and Research and Development 
Tax Credit Act shall file reports with the department. The reports shall be submitted on or before 
June 30 of the year following a calendar year in which the taxpayer claims a basic or additional 
credit and by June 30 of each of the two succeeding years. The reports shall contain information 
describing the taxpayer's business operations in New Mexico that is sufficient for the department 
to enforce the recapture provision pursuant to Section 7-9F-11 NMSA 1978. If a taxpayer fails to 
submit a required report, the amount of any basic or additional credit claimed for that year shall 
be subject to the recapture provision. | 


History: Laws 2015 (1st S.S.), ch. 2, § 18. Applicability. — Laws 2015 (1st S.S.), ch. 2, § 25 pro- 
Effective dates. — Laws 2015 (1st S.S.), ch. 2 § 26 vided that Laws 2015 (1st S.S.), ch. 2, § 18 apply to. tax- 
makes Laws 2015 (1st S.S.), ch. 2, § 18 effective January 1, payers that make a qualified expenditure beginning on or 
2016. after January 1, 2015. 
Other Tax Credits 
Sec. Sec. 
7-9G-1. High-wage jobs tax credit; qualifying high-wage 7-9G-2. Advanced energy combined reporting tax credit; 
jobs. gross receipts tax; compensating tax; with- 
holding tax. if 


7-9G-1. High-wage jobs tax credit; qualifying high-wage jobs. 


A. A taxpayer that is an eligible employer may apply for, and the department’ may allow, a tax 
credit for each new high-wage job. The credit provided in this section may be referred to as ‘the 
"high-wage jobs tax credit". 

B. The purpose of the high-wage jobs tax credit is to provider an incentive for urban ina raret 
businesses to create and fill new high-wage jobs in New Mexico. 

C. The high-wage jobs tax credit may be claimed and allowed in an amount equal to eight and 
one-half percent of the wages distributed to an eligible employee in a new high-wage job but shall 
not exceed twelve thousand seven hundred fifty dollars ($12,750) per job per qualifying period, The 
high-wage jobs tax credit may be claimed by an eligible employer for each new high-wage job per- 
formed for the year in which the new high-wage job is created and for consecutive qualifying periods. 

D. To receive a high-wage jobs tax credit, a taxpayer shall file an application for approval of 
the credit with the department once per calendar year on forms and in the manner prescribed by 
the department. The annual application shall contain the certification required by Subsection K of 
this section and shall contain all qualifying periods that closed during the calendar year for which 
the application is made. Any qualifying period that did not close in the calendar year for which the 
application is made shall be denied by the department. The application for a calendar year shall be 
filed no later than December 31 of the following calendar year. If a taxpayer fails to file the annual 
application within the time limits provided in this section, the application shall be denied by the 
department. The department shall make a determination on the application within one hundred 
eighty days of the date on which the application was filed. 

E. Anew high-wage job shall not be eligible for a credit pursuant to this section for the initial 
qualifying period unless the eligible employer's total number of employees with threshold jobs on 
the last day of the initial qualifying period at the location at which the job is performed or based 
is at least one more than the number of threshold jobs on the day prior to the date the new high- 
wage job was created. A new high-wage job shall not be eligible for a credit pursuant to this section 
for a consecutive qualifying period unless the total number of threshold jobs ata location at,which 
the job is performed or based on the last day of that qualifying period'is greater than or equal to 
the number of threshold jobs at that same location on the last day of the initial qualifying period 
for the new high-wage job. 
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Fk. Ifaconsecutive qualifying period for a new high-wage job does not meet the wage, occupancy 
and residency requirements, then the qualifying period is ineligible. 

G. Except as provided in Subsection H of this section, a new high-wage job shall not be eligible 
for a credit pursuant to this section if: 

(1) the new high-wage job is created due to a business merger or acquisition or other 
change in business organization; 

(2) the eligible employee was terminated from employment in New Mexico by another 
employer involved. in the business merger or agg or other ohierngay in business organization 
with the taxpayer; and 

(3) © the new high-wage job is performed by: 

(a) the person who performed the job or its functional Baaivalénts prior to the business 
merger or acquisition or other change in business organization; or 

(b) a person replacing the person who performed the job or its functional equivalent 
prior to a business merger or acquisition or other change in business organization. 

H. A new high-wage job that was created by another employer and for which an application 
for the high-wage jobs tax credit was received and is under review by the department prior to the 
time of the business merger or acquisition or other change in business organization shall remain 
eligible for the high-wage jobs tax credit for the balance of the consecutive qualifying periods. The 
new employer that results from a business merger or acquisition or other change in business orga- 
nization may only claim the high-wage jobs tax credit for the balance of the consecutive qualifying 
periods for which the new high-wage job is otherwise eligible. 

I, Anew high-wage job shall not be eligible for a credit pursuant to this section if the job is cre- 
ated due to an eligible employer entering into a contract or becoming a subcontractor to a contract 
with a governmental entity that replaces one or more entities performing functionally equivalent 
services for the governmental entity unless the job is a new high-wage job that was not being per- 
formed by an employee of the replaced entity. 

J. Anew high-wage job shall not be eligible for a credit pursuant to this section if the eligible 
employer has more than one business location in New Mexico from which it conducts business 
and the requirements of Subsection E of this section are satisfied solely by moving the job from 
one business location of the eligible employer in New Mexico to another business location of the 
eligible employer in New Mexico. 

K. With respect to each annual application for a high-wage jobs tax credit, the employer shall 
certify and include: 

(1) the amount of wages paid to each eligible employee in a new high-wage job during the 
qualifying period; 

(2) the number of weeks each position was occupied during the qualifying period; 

(3) whether the new high-wage job was in a municipality with a population of sixty thou- 
sand or more or with a population of less than sixty thousand according to the most recent federal 
decennial census and whether the job was in the unincorporated area of a county; 

(4) which qualifying period the application pertains to for each eligible employee; 

(5) the total number of employees employed by the employer at the job location on the day 
prior to the qualifying period and on the last day of the qualifying period; 

(6) the total number of threshold jobs performed or based at the eligible employer's loca- 
tion on the day prior to the qualifying period and on the last day of the qualifying period; 

(7) for an eligible employer that has more than one business location in New Mexico from 
which it conducts business, the total number of threshold jobs performed or based at each business 
location of the eligible employer in New Mexico on the day prior to the qualifying period and on the 
last day of the qualifying period; 

(8) whether the eligible employer is receiving or is eligible to receive development training 
program assistance pursuant to Section 21-19-7 NMSA 1978; 

(9) whether the eligible employer has ceased business operations at any of its business 
locations in New Mexico; and 

(10) whether the application is precluded by Subsection O of this section. 

L. Any person who willfully submits a false, incorrect or fraudulent certification required pur- 
suant to Subsection K of this section shall be subject to all applicable penalties under the Tax 
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Administration Act [Chapter 7, Article 1 NMSA 1978], except that the amount on which the pen- 
alty is based shall be the total amount of credit requested on the application for approval. 

M. Except as provided in Subsection N of this section, an approved high-wage jobs tax credit 
shall be claimed against the taxpayer's modified combined tax liability and shall be filed with the 
return due immediately following the date of the credit. approval. If the credit exceeds the tax- 
payer's modified combined tax liability, the excess shall be refunded. to the taxpayer. 

N.. If the taxpayer ceases business operations in New Mexico while an application for credit 
approval is pending or after an application for credit has been approved for any qualifying period 
for a new high-wage job, the department shall not grant an additional high-wage jobs:tax credit to 
that taxpayer except as provided in Subsection O of this section and shall extinguish any amount 
of credit approved for that taxpayer|that has not already been claimed against the taxpayer's 
modified combined tax liability. 

OQ. A taxpayer that has received a high-wage jobs tax credit shall not submit a new ad anes 
tion for the credit for a minimum of two calendar. years from the closing date of the last qualifying 
period for which the taxpayer received the credit if the taxpayer lost eligibility to claim the credit 
from a previous application, pursuant to Subsection N of this section. . 

P. .The economic development department, and the taxation and,revenue department shall re- 
port to the appropriate interim legislative committee each year the cost of the high-wage jobs tax 
credit to the, state and its impact.on company recruitment and job creation. 

Q. As used in this section: 

(1) "benefits" means all raehiuk Mattar for work performed that is ; provided to an. employee 
in whole or in part by the employer, other than wages, including the employer's contributions to 
insurance programs, health care, medical, dental and vision plans, life insurance, employer. contri- 
butions to.pensions, such as a 401(k); and employer-provided services, such as child care, offered 
by an employer to the employee; 

(2) "consecutive qualifying period" means each of the three qualifying periods Prep br 
following the qualifying period in which the new high-wage job was created; 

(3) "department" means the taxation and revenue department; 

(4) "dependent" means "dependent" as defined in 26 U.S.C. 152(a), as that section may be 
amended or renumbered; 

(5) "domicile" means the sole place where an individual has a true, fixed, permanent, home. 
It is the place where the individual has a voluntary, fixed habitation of self and family with the 
intention of making a permanent home; 

(6), "eligible employee" means an individual who is employed in New Mexico by an eligible 
employer and who is a resident of New Mexico; "eligible employee" does not include an individual 
who: 

(a) is adependent of the employer; 

(b) if the employer is an estate or trust, is a grantor, beneficiary, or Siuelart, of the 
estate or trust or is a dependent of a grantor, beneficiary or fiduciary of the estate or trust; . 

(c) if the employer is a corporation, is a dependent of an individual who owns, directly 
or indirectly, more than fifty percent in value of the outstanding stock of the corporation; or 

(d) if the employer is an entity other than a corporation, estate or trust, is a depen- 
dent of an individual who owns, directly or indirectly, more than fifty percent of the capital and 
profits interests in the entity; 

(7) ,;"eligible employer" means an employer that, during the applicable qualifying period, 
would be eligible for development training program assistance under the fiscal year 2019 policies 
defining development training program eligibility developed by the industrial training board in 
accordance with Section 21-19-7 NMSA 1978; 

(8). "modified combined tax liability" means the total Hability for the rerisaite: pt for 
the gross receipts tax imposed by Section 7-9-4 NMSA 1978 together with any tax collected at the 
same time and in the same manner as the gross receipts tax, such as the compensating tax, the 
withholding tax, the interstate telecommunications gross receipts tax, the surcharges imposed by 
Section 63-9D-5 NMSA 1978 and the surcharge imposed by Section 63-9F-11 NMSA 1978, minus 
the amount of any credit other than the high-wage jobs tax credit applied against any or all of 
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these taxes or surcharges; but "modified combined tax liability" excludes all amounts collected 
with respect to local option gross receipts taxes; | 
. (9). "new high-wage job" means,a new job created i in New Mexico by an eligible employer 

on or after July 1, 2004 and prior to July.1, 2026 that is occupied for at least forty-four weeks ofa 
qualifying period by an Sr eae employee who is paid waete calculated for the qualifying period to 
be at least: - 

(a). for a’new high-wage job created prior to July 1, 2015: 1) forty {Rousead dollars 
($40, 000) ifthe job is performed or based in or within ten ales of the external boundaries of a 
municipality with a population of sixty thousand or more according to the most recent federal 
decennial census or in a class H county; and 2) twenty-eight thousand dollars ($28,000) if the job 
is performed or based in a municipality with a population of less than sixty thousand according 
to the most recent federal decennial census or in the unincorporated area, that is not within ten 
miles of the external boundaries of a municipality withia population of sixty thousand or more, of 
a county other than a class H county; and 

(b) for a new high-wage job created on or after July 1, 2015: 1) sixty thousand dollars 
($60; 000) if the job is performed or based in or within ten miles of the external boundaries of a mu- 
nicipality with a population of sixty thousand or more according to the most recent federal decen- 
nial census or in a class H county; and 2) forty thousand dollars ($40,000) if the job is performed or 
based in a municipality with a population of less than sixty thousand according to the most recent 
federal decennial census or in the unincorporated area, that is not within ten miles of the external 
boundaries of a municipality with a Repulanion of sixty thousand or more, of a county other than 
a class H) qountys 

(10) “new job" means a job that i is oGeiipied by an employee who has not been employed i in 
New Mexico hy the eligible employer in the three years prior to the date of hire; 

(11) "qualifying period" means the period of twelve months beginning on the day.an eli- 
gible employee begins working in a new high-wage job or the period of twelve months beginning on 
the ANTUVEEABTY, of the day an eligible employee began working in a new high-wage job; 

(12) "resident" means a natural person whose domicile is in New Mexico ‘at the time of 
hire or within one hundred eighty days of the date of hire; © ; 

(13) "threshold job" means a job that is occupied for at least foeyl tees weeks of a calen- 
dar year by an eligible employee and that meets the wage requirements for a "new high-wage 
job"; and 

(14) "wages" means all compensation paid by an eligible employer to an eligible em- 
ployee through the employer's payroll system, including those wages that the employee elects 
to defer or redirect or the employee's contribution to a 401(k) or cafeteria plan program, but 
"wages" does not include benefits or the employer's share of payroll taxes, social security or 
medicare contributions, federal or state unemployment insurance contributions or workers’ 
compensation. 


History: Laws 2004, ch. 15, § 1; 2007, ch. 172, § 21; ($12;750)"; in Subsection D, after "application was filed", 
2008, ch. 27, § 1; 2013, ch. 160, § 10; 2016 (2nd §.S.), ch. deleted "provided that the one-hundred-eighty-day period 
3, § 6; 2019, ch. 233, § 1; 2021, ch. 65, § 29. shall not begin until the application is complete, as.de- 

Rep eals; — Laws 2007, ch. 17 25 § 25. repealed Laws termined by the department"; in Subsection F, after the 
2004, be 15, § 2, effective April 2, 2007, which would have subsection designation, deleted "Any consecutive qualify- 
repealed the high-wage jobs tax credit on January 1, 2010. ing period for,a new high-wage economic-based job: shall 

The 2021 amendment, effective July 1, 2021, defined not be eligible-for'a credit pursuant to this, section unless 
"dependent", as used in this section; and in Subsection Q, the wage, the forty-eight-week occupancy and the resi- 
added new Paragraph Q(4) and redesignated. former Para- dency requirements for a new high-wage economic-based 
graphs Q(4) through Q(13) as Paragraphs Q(5) through job are met or each consecutive qualifying period", after 
Q(14), respectively, and in Paragraph Q(6), deleted former "meet the wage,", deleted. "the forty-eight-week", after 
Subparagraphs Q(5)(a) through Q(5)(d) and added new "residency requirements,', deleted "all subsequent” and 
Subparagraphs Q(6)(a) through Q(6)(d). added "then the"; in Subsection K, in Paragraph K(4), af- 

The 2019 amendment, effective June 14, 2019, modi- ter the paragraph designation, deleted "whether the ap- 
fied the. high-wage jobs tax credit, and changed the eli- plication pertains to the first, second, third or fourth", and 
gibility for and the amount of the tax credit; after each added "which", and after "qualifying period", added "the 
occurrence of "new high-wage", deleted "economic-based" application pertains to"; in Subsection O, after "minimum 
throughout the section; in Subsection C, after "an amount of", changed "five" to "two", deleted subsection designation 
equal to", changed "ten" to "eight and one-half", and af- "(1)", after "Subsection", deleted "E or" and added "N", and 
ter "shall not exceed", changed "twelve thousand dollars deleted former, Paragraph O(2); and. in Subsection Q, in 
($12,000)" to "twelve thousand seven hundred fifty dollars Paragraph Q(6), deleted former Subparagraphs. Q(6)(a) 
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through Q(6)(c) and added "during the applicable quali- 
fying period, would be eligible for development training 
program assistance under the fiscal year 2019 policies 
defining development training program eligibility devel- 
oped by the industrial training board in accordance with 
Section 21-19-7 NMSA 1978", deleted Paragraphs Q(7) 
through Q(9) and redesignated former Paragraphs Q(10) 
and Q(11) as Paragraphs Q(7) and Q(8), respectively, in 
Paragraph Q(8), after "prior to July 1,", changed "2020" 
to "2026", after "for at least", changed "forty-eight" to 
"forty-four", deleted former Paragraphs Q(12) through 
Q(14), which defined "non-retail service", "performed in 
New Mexico" and "produced in New Mexico" , respectively, 
added new Paragraph Q(9) and redesignated former Para- 
graphs Q(15) through Q(18) as Paragraphs Q(10) through 
Q(18), respectively, and in Paragraph Q(12), after "occu- 
pied for at least", deleted "forty-eight" and added "forty- 
four", 

Applicability. — Laws 2019, ch. 233, § 2 provided the 
provisions of this act apply to qualifying periods begin- 
ning on or after January 1, 2019. 

The 2016 (2nd S.S.) amendment, effective Octo- 
ber 19, 2016, provided additional requirements to be 
eligible to claim a high-wage jobs tax credit; in Subsec- 
tion A, after "may apply for, and. the", deleted "taxation 
and revenue"; deleted the subsection designation "D" and 
added the language from former Subsection D to Subsec- 
tion C; in Subsection C, after "qualifying periods.", de- 
leted "A taxpayer shall apply for approval of the credit 
after the close of a qualifying period, but not later than 
twelve months following the end of the calendar year in 
which the taxpayer's final qualifying period closes" and 
added "as provided in this section"; added new Subsection 
D; in Subsection E, after "pursuant to this section", added 
"for the initial qualifying period", after "total number of 
employees with", deleted "high-wage economic based" and 
added "threshold", after "more than the number",.added 
"of threshold jobs", and after "job was created.", added 
the remainder of the subsection; added a new Subsection 
F and redesignated former Subsections F through H as 
Subsections G through I, respectively; in Subsection G, af- 
ter the subsection designation, added "Except as provided 
in Subsection H of this section"; in Subsection H, after 
the subsection designation, deleted "Notwithstanding the 
provisions of Subsection F of this section", after "is under 
review by the", deleted "taxation and revenue", after each 
occurrence of "for the balance of the", added "consecu- 
tive", after "qualifying", deleted "period" and added "pe- 
riods", and after "for which the", deleted "qualifying" and 
added "new high-wage economic based"; in Subsection I, 
after "A", added "new high-wage economic-based"; added 
a new Subsection J and redesignated former Subsection 
I as Subsection K; in Subsection K, in the introductory 
sentence, after "With respect to each", deleted "new high- 
wage economic-based job for which an eligible employer 
seeks the annual application for a", and after "shall 
certify", added "and include", in Paragraph K(1), after 
"the amount of wage", deleted "and benefits", and after 
"economic-based job during", deleted "each" and added 
"the", in Paragraph K(2), after "the number of weeks", de- 
leted "the" and added "each", in Paragraph K(3), after the 
semicolon, deleted "and", added new Paragraph K(4) and 
redesignated former Paragraph K(4) as Paragraph K(5), 
and added new Paragraphs K(6) through K(10); deleted 
former Subsection J; added new Subsection L and redes- 
ignated former Subsection K as Subsection M; in Subsec- 
tion M, after the subsection designation, deleted "The 
credit provided in this section may be deducted from the" 
and added "Except as provided in Subsection N of this 
section, an approved high-wage jobs tax credit shall be 
claimed against the taxpayer's", after "modified combined 
tax liability", deleted "of a taxpayer" and added "and 
shall be filed with the return due immediately following 


TAXATION 


7-9G-1 


the date of the credit approval", after "If the creditsex- 
ceeds the", added "taxpayer's" and after "combined tax li- 
ability", deleted "of the taxpayer"; added new Subsections 
N and O and redesignated former Subsections L and M 
as Subsection P and Q, respectively; in Subsection P, after 
"economic development department", added vand the tax- 
ation and revenue department", and after "appropriate 
interim legislative committee", deleted "before Novem- 
ber 1 of"; in Paragraph Q(1), after "including", added "the 
employer's contributions to", and after "employer to the 
employee.", deleted the remainder of the paragraph, re- 
lating to the limitation of the term "benefits"; added new 
Paragraphs Q(2) through Q(4) and redesignated former 
Paragraphs Q(2) and Q(3) as Paragraphs Q(5) and Q(6), 
respectively; in Subparagraph Q(6)(a), after the subpara- 
graph designation, deleted "made" and added "sold and 
delivered", after "fifty percent of its", deleted "sales a 
after ' 'goods', added "produced i in New Mexico", after "o 

added "non-retail", after "services", deleted tproduced" 
and added "performed", after "outside New Mexico", 
added "for use or resale outside New Mexico", after "qual- 
ifying period", deleted "or" and added "provided that the 
fifty percent of those goods or services is measured by the 


' eligible employer's gross receipts"; in Subparagraph Q(6) 
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(b), after "is", deleted "certified by the economic develop- 
ment department to be" and added "receiving or is", after 
"eligible", deleted "for" and added "to receive", and after 
"NMSA 1978", added "during the applicable qualifying 
period; and"; added a new Subparagraph Q(6)(c); added 
new Paragraphs Q(7) through Q(9) and redesignated for- 
mer Paragraphs Q(4) and Q(5) as Paragraphs Q(10) and 
Q(11), respectively; added new Paragraphs Q(12) through 
Q(14) and redesignated former Paragraph Q(6) as Para- 
graph Q(15); added new Paragraphs Q(16) and Q(17) and 
redesignated former Paragraph Q(7) as Paragraph Q(18); 
in Paragraph Q(18), after "employer's share of payroll 
taxes," added "social security or medicare contributions, 
federal or state unemployment insurance contributions 
or workers' compensation", 

Applicability. — Laws 2016 (2nd S.S.), ch: 3, § 8 pro- 
vided that Laws 2016 (2nd S.S.), ch. 3, § 6 applies to ap: 
plications for a high-wage jobs tax credit for a new high- 
wage economic-based job filed. with the taxation and 
revenue department on or after January 1, 2017. 

The 2013 amendment, effective June 14, 2013, clari- 
fied the application of the high-wage jobs tax credit; 
defined "benefits" and "wages"; added Subsection B; in 
Subsection C, after "twelve thousand dollars ($12,000)", 
added "per job per qualifying period"; in Subsection D, 
in the first sentence, after "for the three", deleted "fol- 
lowing" and added "consecutive" and added the second 
sentence; in Subsection E, after "prior to the date the", 
added "new high-wage economic-based"; added Subsec- 
tions F through H; in Paragraph (3) of Subsection I, after 
"a population of", deleted "forty" and added "sixty" and 
after "of less than", deleted "forty" and added "sixty"; in 
Subsection M, deleted former Paragraph (1), which de- 
fined "benefits" to mean an employee benefit plan defined 
in the federal Employee Retirement Income Security Act; 
added Paragraph (1) of Subsection M; in Paragraph (2) 
of Subsection M, after "who is employed", added "in New 
Mexico"; in Subparagraph (a) of Paragraph (3) of Subsec- 
tion M, after "fifty percent of its sale", added "of goods 
or services produced in New Mexico" and after "outside 
New Mexico during the", deleted "most recent twelve 
months of the employer's modified combined tax liability 
reporting periods ending prior to claiming a high-wage 
jobs tax credit" and added "applicable qualifying period"; 
in Subparagraph (b) of Paragraph (3) of Subsection M, 
after "is", added "certified by the economic development 
department to be"; in Paragraph (5) of Subsection M, af- 
ter "means a", added "new", after "job created", added "in 
New Mexico", and after "July 1", deleted "2015" and added 
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"2020"; in Subparagraph (a) of Paragraph (5) of Subsec- . 


tion M, at the beginning of the sentence, added "for a new 
high-wage economic-based job created prior to July 1, 
2015; 1)", after "performed or based in", added "or within 
ten miles of the external boundaries of", after "popula- 
tion of', deleted "forty" and added "sixty", after "decennial 
census", added "or in a class H county", after "popula- 


tion of not less than", deleted "forty" and added "sixty", © 


after "unincorporated area", added "that is not within ten 
miles of the external boundaries of a municipality with 
a population of sixty thousand or more", and after "of a 
county", added "other than a class H county" and added 
Subparagraph (b) of Paragraph (5) of Subsection M, and 
in Paragraph (7) of Subsection M, after "means", deleted. 
"wages as defined in Paragraphs (1), (2) and (3) of U.S.C. 
Section 51(c)" and added the remainder of the sentence. 

Applicability. — Laws 20138, ch. 160, § 14 provided 
that Laws 2013, ch..160, § 10 applies to credit claims re- 
ceived on or after June 14, 2013 and to reporting periods 
beginning on or after that date. 

The 2008 amendment, effective May 14, 2008, added 


Subsection H and in Paragraph (5) of Subsection I, ex- . 


tended the deadline to create new high-wage economic- 
based jobs to July 1, 2015. 

The 2007 amendment, effective July 1, 2007, added 
"High-wage jobs" to the heading of this section. 


ANNOTATIONS 


"New job" defined. — The term "new high-wage 
economic-based job" is defined under the high-wage jobs 
tax credit as "a new job created in New Mexico by an 
eligible employer that is occupied for at least forty-eight 
weeks of a qualifying period by an eligible employee." A 
"new job," for purposes of § 7-9G-1(M)(5) NMSA 1978, is 
brought into being by the creation of a new position that 
did not previously exist. Par Five Servs., LLC v, N.M. Tax'n 
& Revenue Dep't and Mosaic Potash Carlsbad Inc. v. N.M. 
Tax'n & Revenue Dep't, 2021-NMCA-025. 

Methodologies for determining whether taxpay- 
ers have created a "new job" are within the taxation 
and revenue department's authority. — The taxation 
and revenue department (department) has the author- 
ity to devise means and methods, to evaluate whether 
a taxpayer. is entitled to a credit because such powers 
arise from the statutory language by fair and necessary 
implication, and therefore it is within the department's 
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authority to employ two different methodologies known as 
the "replacement analysis" and the "career path promo- 
tion analysis" to determine whether taxpayers have cre- 
ated a "new job" for purposes of the high-wage jobs tax 
credit, Par Five Servs., LLC v. N.M. Tax'n & Revenue Dep't 
and Mosaic Potash Carlsbad Inc. v,. N.M. Tax'n & Revenue 
Dep't, 2021-NMCA-025. 

The department's use of the "replacement analy- 
sis" for determining whether taxpayers have created 
a new job is not unreasonable. — In consolidated ap- 
peals, where administrative hearing officers upheld the 
taxation and revenue department's (department) denial of 
high-wage jobs tax credits for employees on the basis that 
the hiring of these employees did not create "new jobs," be- 
cause the hired employees merely filled vacancies left by 
employees who had previously held the same job positions, 
the department's methodology, known as the "replacement 


_ analysis," to determine whether taxpayers have created a 


"new job" for purposes of the high-wage jobs tax credit or 
whether a taxpayer merely filled a vacant preexisting posi- 
tion is reasonable, because the replacement analysis is con- 


sistent with the legislative purpose of the high-wage jobs 
tax credit in that it guards against potential abuse while si- 


multaneously serving as an aid to determine whether a job 
position is truly "new". Par Five Servs., LLC v. N.M. Tax'n 
& Revenue Dep't and Mosaic Potash Carlsbad Inc. v. N.M. 
Tax'n & Revenue Dep't, 2021-NMCA-025. 

The department's use of the "career path pro- 
motion analysis" for determining whether taxpay- 
ers have created a "new job" is not unreasonable. 
— Where the taxation and revenue department (depart- 
ment) appealed an administrative hearing officer's rever- 
sal of the department's denial of the high-wage jobs tax 
credit under the "career path promotion" analysis, which 
the department utilizes when an existing employee is 
promoted ‘to a different position, in order to determine 
whether a "new job" has been created, the hearing officer 
erred in overturning the department's denial, because the 
department's use of the "career path promotion analysis" 
is reasonable; the "career path promotion analysis" aims 
to ascertain. whether a claimed "new job" is actually a 
new position and to prevent employers from abusing the 
statutory scheme to generate tax credit awards not con- 
templated by the legislature. Par Five Servs., LLC v. N.M. 
Tax'n & Revenue Dep'tand Mosaic Potash. Carlsbad Inc. v. 
N.M. Tax'n & Revenue Dep't, 2021-NMCA-025. 


7- 9G- 2. Advanced energy combined reporting tax credit; gross receipts 
tax; compensating tax; withholding tax. 


i Except as:otherwise provided in this section, a taxpayer that holds an interest in a quali- 
fied generating facility located in New Mexico may claim a credit to be computed pursuant to the 
provisions of this section. The credit provided by this section may be referred to as the "advanced 
energy combined reporting tax credit". | 

B. Asusedin this section: <— 

(1): "advanced energy tax credit" means the advanced energy income tax credit, the ad- 
vanced energy corporate income tax credit and the advanced energy combined reporting tax credit; 

(2) -"coal-based electric generating facility" means a new or repowered generating facility 
and an associated coal gasification facility, if any, that. uses oa to generate electricity and that 
meets the following specifications: 

(a) emits the lesser of: 1) what is achievable with the best available control tech- 
nology; or 2) thirty-five thousandths pound per million British thermal units of sulfur dioxide, 
twenty-five thousandths pound per million British thermal units of oxides of nitrogen and one 
hundredth pound per million British thermal units of total particulates in the flue gas; 

(b) removes the greater of: 1) what is achievable with the best available control tech- 
nology; or 2) ninety percent of the mercury from the input fuel; 
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(c) captures and sequesters or controls carbon dioxide emissions so that by the later 
of January 1, 2017 or eighteen months after the commercial operation date of the coal-based elec- 
tric generating facility, no more than one thousand one hundred pounds per megawatt-hour of 
carbon dioxide is emitted into the atmosphere; 

(d) all infrastructure required for sequestration is in place by the later of January 1, 
2017 or eighteen months after the commercial operation date of the coal-based electric generating 
facility; 103 

(e) includes methods and procedures to Fait the BSR be the abepeih dioxide 
captured and sequestered from the coal-based electric generating facility; and 

(f) does not exceed a name-plate capacity of seven hundred net megawatts; 

(8) "department" means the taxation and revenue department, the secretary of taxation 
and revenue or any.employee of the department exercising BUADOELY, lawfully delegated: to that 
employee by the secretary; 

(4) "eligible generation plant costs" means expenditures for the development and construc- 
tion of a qualified generating facility, including permitting; site characterization and assessment; 
engineering; design; carbon dioxide capture, treatment, compression, transportation and seques- 
tration; site and equipment acquisition; and fuel supply development used directly and exclusively 
ina qualified generating facility; 

(5) "entity" means an individual, estate, trust, receiver, cooperative association, club, cor- 
_ poration, company, firm, partnership, limited liability company, limited liability partnership, joint 
venture, syndicate or other association or a gas, water or electric utility owned or operated by a 
county or tau g palites 

(6) "geothermal electric generating facility" means a facility with a name-plate capacity of 
one megawatt or more that uses geothermal energy to generate electricity, including a facility that 
captures and provides geothermal energy to a preexisting electric generating facility using other 
fuels in part; 

(7). "gross Teceinls tax due to the state" means the taxpayer's gross receipts liability for the 
reporting period that is: 

(a) determined by, if the taxpayer's business location is’described in Subsection A of 
Section 7-1-6.4 NMSA 1978, multiplying the taxpayer's taxable gross receipts for the reporting 
period by the difference between the gross receipts tax rate specified in Section 7-9-4 NMSA 1978 
and one and two hundred twenty-five thousandths percent; or 

(b) equal.to, ifthe taxpayer's business location is not described in Bibaertiod A of Sec- 
tion 7-1-6.4 NMSA 1978, the gross receipts tax rate specified in Section 7-9-4 NMSA 1978; 

(8) “interest in a qualified generating facility" means title to a qualified generating facil- 
ity; a leasehold interest in a qualified generating facility; an ownership interest in a business 
or entity that is taxed for federal income tax purposes as a partnership that holds title to or a 
leasehold interest in a qualified generating facility; or,an ownership interest, through one or more 
intermediate entities that are each taxed for federal income tax purposes as a partnership, in a 
business thiat holds title to or a leasehold interest in a qualified generating facility; . 

(9) "name-plate capacity" means the maximum rated output of the facility measured as 
alternating current or the equivalent direct current measurement; 

(10) "qualified generating facility" means a facility that begins construction not later chat 
December 31, 2015 and is: 

(a) -a’solar thermal electric generating facility that begins construction on or after 
July 1,2007 and that may include an associated: renewableenergy storage facility; 

(b) :a solar photovoltaic electric generating facility that begins construction on or after 
July 1,.2009 and that may include an associated renewable energy storage facility; . ; 

(c) a geothermal electric Beene facility that begins gr A apeiaee on or nitor 
July 1; 2009; 
| (d) a recycled energy project if that facility begins construction on or etter aly vA, 
2007; or 

(e) anew or peputcaien coal-based electric Sencigriyeg facility and an aSdiBeat sec 
gasification facility; . 
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(11) "recycled energy" means energy produced by a generation unit with a name-plate 
capacity of not more than fifteen megawatts that converts the otherwise lost energy from the ex- 
haust stacks or pipes to electricity without combustion of additional fossil fuel; 

(12) "sequester" means to store, or chemically convert, carbon dioxide in a manner that 
prevents its release into the atmosphere and may include the use of geologic formations and ‘en- 
hanced oil, coalbed methane or natural gas recovery techniques; 

(13) "solar photovoltaic electric generating facility" means an electric generating facility 
with a name-plate capacity of one megawatt or more that uses solar photovoltaic energy to gener- 
ate electricity; and 

(14) "solar thermal electric generating facility" means an electric generating facility with 
a name-plate capacity of one megawatt or more that uses solar thermal energy to generate elec- 
tricity, including a facility that captures and provides solar energy to a ious electric gener- 
ating facility using other fuels in part. 

C. A taxpayer that holds an interest in a qualified generating facility may be allocated the 
right to claim the advanced energy combined reporting tax credit without regard to the taxpayer's 
relative interest in the qualified generating facility if: 

(1) the business entity making the allocation provides notice of the allocation and the tax- 
payer's interest in the qualified generating facility to the department on forms prescribed by the 
department; 

(2) allocations to the taxpayer and all other taxpayers allocated a right to claim the ad- 
vanced energy tax credit shall not exceed one hundred percent of the advanced energy tax credit 
allowed for the qualified generating facility; and 

(3) the taxpayer and all other taxpayers allocated a right to claim the advanced energy tax 
credits collectively own at least a five percent interest in the qualified generating facility. 

D. Upon receipt of the notice of an allocation of the right to claim all or a portion of the ad- 
vanced energy combined reporting tax credit, the department shall verify the allocation due to the 
recipient. 

E. Subject to the limit imposed in Subsection K of this section, the advanced energy combined re- 
porting tax credit with respect to a qualified generating facility shall equal six percent of the eligible 
generation plant costs of the qualified generating facility. Taxpayers eligible to claim an advanced 
energy combined reporting tax credit holding less than one hundred percent of the interest in the 
qualified generating facility shall designate an individual to report annually to the department. That 
designated individual shall report the eligible generation plant costs incurred during the calendar 
year and the relative interest of those costs attributed to each eligible interest holder. The taxpayers 
shall submit a copy of the relative interests attributed to each interest holder to the department, 
and any change to the apportioned interests shall be submitted to the department. The designated 
person and the department may identify a mutually acceptable reporting schedule. 

-F. Ataxpayer may apply for the advanced energy combined reporting tax credit by submitting 
to the taxation and revenue department a certificate issued by the department of environment 
pursuant to Subsection K of this section, documentation showing the taxpayer's interest in the 
qualified generating facility identified in the certificate, documentation of all eligible generation 
plant costs incurred by the taxpayer prior to the date of the application by the taxpayer for the 
advanced energy combined reporting tax credit and any other information the taxation and rev- 
enue department requests to determine the amount of tax credit due to the taxpayer. 

G. A taxpayer having applied for and been granted approval to claim an advanced energy com- 
bined reporting tax credit by the department pursuant to this section may claim an amount of 
available credit against the taxpayer's gross receipts tax, compensating tax or withholding tax 
due to the state. Any balance of the advanced energy combined reporting tax credit that the tax- 
payer is approved to claim after applying that tax credit against the taxpayer's gross receipts 
tax, compensating tax or withholding tax liabilities may be claimed by the taxpayer against the 
taxpayer's tax liability pursuant to the Income Tax Act by claiming an advanced energy income 
tax credit or against the taxpayer's tax liability pursuant to the Corporate Income and Franchise 
Tax Act [Chapter 7, Article 2A NMSA 1978] by claiming an advanced energy corporate income tax 
credit. The advanced energy combined reporting tax credit is not refundable. The total amount of 
tax credit claimed pursuant to this section, when combined with the advanced energy tax credits 
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claimed pursuant to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] and the Corporate 
Income and Franchise Tax Act, shall not exceed the total:amount of advanced energy tax credits 
approved by the department for the qualified generating facility. 

H. A taxpayer that is liable for the payment of gross receipts or compensating tax. with re- 
spect to the ownership, development, construction, maintenance or operation of a new coal-based 
electric generating facility that does not meet the criteria for a qualified generating facility and 
that begins construction after January 1, 2007 shall not claim an advanced energy tax combined 
reporting credit pursuant to this section or a gross receipts tax credit, a compenaalang tax credit or 
a withholding tax credit pursuant to any other state law. 

I. If the amount of the advanced energy tax credit approved by the department exceeds she 
taxpayer's liability, the excess may be carried forward for up to ten years. 

J. The aggregate amount of advanced energy tax credit that may: be claimed with vesperti to 
each qualified generating facility shall not exceed sixty million dollars ($60,000,000). 

K.. An entity that holds an interest in a qualified generating facility may request a certificate of 
eligibility from the department of environment to enable the requester to apply for the adyanced 
energy combined reporting tax credit. The department of environment: . 

(1) shall determine if the facility is a qualified generating facility; 

(2) shall require that the requester provide the department of environment with the in- 
formation necessary to assess whether the requester's facility: meets the criteria to be:a qualified 
generating facility; 

(3) shall issue a certificate to the requester stating that the facility i is or is not a qualified 
generating facility within one hundred eighty days after receiving all information necessary to 
make a determination; 

(4) shall: ) 

(a). issue rules governing the procedure for pdatnintaniag the provisions of this sub- 
section and Subsection L of this section and for providing certificates of eligibility for advanced 
energy tax credits; 

(b). issue a schedule of fees in which no fee exceeds one hundred. fifty thousand dollars 
($150,000); and 

(c) deposit fees collected pursuant to this paragraph in the er air alalites Sanieeih 
fund created pursuant to Section 74-2-15 NMSA 1978; and 

(5) shall report annually to the appropriate interim legislative contmittes cakaanaliat that 
will allow the legislative committee to analyze the effectiveness of the advanced energy tax credits, in- 
cluding the identity of qualified generating facilities, the energy production means used, the amount 
of emissions identified in this section reduced and removed by those qualified generating facilities 
and whether any requests for certificates of eligibility could not be. approved due to program limits., 

L, Ifthe department of environment issues a certificate of eligibility to a taxpayer, stating that 
the taxpayer holds an interest,in a qualified generating facility and the taxpayer does not sequester 
or control carbon dioxide emissions to the extent required by this section by the later of January 1, 
2017 or eighteen months after the commercial operation date of the qualified generating facility, the 
taxpayer's certification as a qualified generating facility shall be revoked by the department of envi- 
ronment and the taxpayer shall repay to the state tax credits granted pursuant to this section; pro- 
vided that if the taxpayer demonstrates to the department of environment, that the taxpayer made 
every effort to sequester or control carbon dioxide emissions to.the extent feasible and the facility's 
inability to meet the sequestration requirements of a qualified generating facility was beyond the 
facility's control, in which case the department of environment shall determine, after a public hear- 
ing, the amount of the tax credit that should be repaid to the state. The department of environment, 
in its determination, shall consider the environmental performance of the facility and the extent to 
which the inability to meet the sequestration requirements of a qualified generating facility was in 
the control of the taxpayer. The repayment as determined by the department of environment shall 
be paid within one hundred eighty days following:a final order by the department of environment.. 

_M. Expenditures for which a taxpayer claims an advanced energy combined, reporting tax 
credit pursuant to this section are ineligible for credits pursuant to the: provisions of the Invest- 
ment Credit Act [Chapter 7, Article 9A NMSA 1978] or any other credit against personal income 
tax, corporate income tax, compensating tax, gross receipts tax or withholding tax. 
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N. A taxpayer shall apply for approval for a credit within one year following the end of the cal- 
endar year in which the eligible generation plant costs are incurred. 


History: Laws 2007, ch. 229, § 1; 2009, ch. 279, § 3. 
The 2009 amendment, effective June 19, 2009, in 
Subsection A, in the first sentence, at the beginning of the 


sentence, added "Except as otherwise provided in this sec- 


tion"; and after "qualified generating facility" added "lo- 


cated in New Mexico"; and in the second sentence, after 


"advanced energy", added "combined reporting": ‘added: © 


Paragraphs (1) through (3) of Subsection B; deleted for- 
mer Paragraph (3) of Subsection B, which defined "quali- 
fied generating facility"; added Paragraphs (5) through 
(10) of Subsection B; added Paragraphs (13) and (14) of 
Subsection B; added Subsections’ C and D;in Subsection 
E, after "the advanced energy", added "combined report- 
ing"; after "tax credit", added "with respect to a qualified 
generating facility"; and added the second through the 
fifth sentences; in Subsection F, after "advanced energy", 
added "combined reporting" and between "identified in 
the certificate" and "and any other. information", added 
new language; in Subsection G, after "been granted ap- 
proval", deleted "for a" and added "to claim an advanced 


! 


energy combined reporting tax"; and added the second 
and third sentences; in Subsection H, after "advanced 
energy tax", added "combined reporting"; in Subsection I, 
after "If the amount of the", added "advanced tax" and af- 
ter "tax credit", deleted "claimed" and added "approved by 
the department"; in Subsection J, after "aggregate amount 
of", added "advanced energy"; in Subsection K, after "en- 
tity that holds", deleted "title to" and added "an interest"; 
and after "advanced energy", added "combined reporting"; 
in Subparagraph (a) of Paragraph (4) of Subsection K, 
changed the reference from Subsection J to Subsection L 
and after "of this section", added "and for providing cer- 
tificates of eligibility for advanced energy tax credits"; in 
Subsection L, after "stating that the taxpayer", deleted 
"is" and added "holds an interest in"; and in Subsection 
M, after "a taxpayer claims", deleted "a" and added "an 
advanced energy combined reporting tax" and after "other 


credit against", added "personal income tax, corporate in- 


come tax", 


ARTICLE 9H 


Research and Development Small Business Tax Credit . 


Sec. 

7-9H-1. Repealed. 
7-9H-2. Repealed. 
7-9H-3. Repealed. 


7-9H-1. Repealed. th 
Repeals. — Laws 2015 (1st SiS.), ch. 2, § 24 repealed 7- 


9H-1 NMSA 1978, as enacted by Laws 2005, ch, 104, § 11, 
relating to the short title of the act, effective January 1, 


7-9H-2. Repealed. 
Repeals. — Laws 2015 (1st S.S.), ch, 2, § 24 repealed 


Seo;") ; O11 
7-9H-4. Repealed. 


’ “7-9H-5. Repealed. 
. 7-9H-6. Repealed. 


2016. For provisions of former section, see the 2014 NMSA 


1978 on NMOneSource.com. 


7-9H-2 NMSA 1978, as enacted by Laws 2005, ch. 104, 


§ 12, relating to-definitions, effective January 1, 2016. For 


7-9H-3. Repealed. 


Repeals. — Laws 2015 (1st S.S), ch. 2, § 24 repealed 7- 
9H-3 NMSA 1978, as enacted by Laws 2005, ch. 104; § 13, 
relating to’ research and development’small business tax 


7-9H-4. Repealed. 


Repeals. — Laws 2015 (1st S.S.), ch. 2, § 24 repealed 7- 
9H-4 NMSA 1978, as enacted by Laws 2005, ch. 104, § 14, 
relating to claiming the credit and credit claim forms, 


7-9H-5. Repealed. 


Repeals. = Laws 2015 (1st S.S.), ch. 2,8 24 repealed if 
9H-5 NMSA 1978, as enacted by Laws 2005, ch. 104, § 15, 
relating to limitation on other credits, effective January 1, 
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provisions of former section, see the 2014 NMSA 1978 on 


NMOneSource.com. 


credit, amount and eligibility, effective January 1, 2016. 
For provisions of former section, see the 2014 NMSA 1978 
on NMOneSource.com. 


effective January 1, 2016. For provisions of former section, 
see the 2014 NMSA 1978 on NMOneSource.com. 


2016. For provisions of former section, see the 2014 NMSA 


1978 on NMOneSource.com. 
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7-9H-6. Repealed. 


Repeals. — Laws 2015 (1st S.S.), ch. 2, § 24 repealed 7- 
9H-6 NMSA 1978, as enacted by Laws 2005, ch. 104, § 16, 
relating to administration of the act, effective January 1, 


ARTICLE 91 
Affordable Housing Tax Credit Act 


2016. For provisions of former section, see the 2014 NMSA 
1978 on NMOneSource.com. 


ec. 

91-4, Affordable housing project com piion notice. 
91-5, Affordable housing tax credit. 

91-6. Administration of the act. 


Sec. S 
7-91-1, Short title. ; . 7- 
7-91-2. Definitions. 7- 
7-91-38. Investment vouchers; issuance; transfer. 7- 


7-91-1. Short title. a ist De 
Chapter 7, Article 9I NMSA 1978 may be cited as the "Affordable Housing Tax Credit Act". 


The 2010 amendment, effective July 1, 2010, deleted 
"Sections 17 though 22 of this act" and added "Chapter 7, 
' Article 9I NMSA 1978". 


History: Laws 2005, ch. 104, § 17; 2010, ch. 17, § 1. 


7-91-2. Definitions. 


As used in the Affordable Housing Tax Credit Act: 

A. "affordable housing project" means land acquisition, construction, building acquisition, re- 
modeling, improvement, rehabilitation, conversion or weatherization for residential housing that 
is approved by the authority and that includes single-family housing or multifamily housing; 

B. "authority" means the New Mexico mortgage finance authority; 

C. ‘department’ means the taxation and revenue department; 

D. "modified combined tax liability" means the total liability for the reporting mmr for the 
gross receipts tax imposed by Section 7-9-4 NMSA 1978 together with any tax collected at the 
same time and in the same manner as the gross receipts tax, such as the compensating tax, the 
withholding tax, the interstate telecommunications gross receipts tax, the surcharges imposed by 
Section 63-9D-5 NMSA 1978 and the surcharge imposed by Section 63-9F-11 NMSA 1978;.minus 
the amount of any credit other than the affordable housing tax credit applied against any or all 
of these taxes or surcharges; but "modified combined tax liability" excludes all amounts collected 
with respect to local option gross receipts taxes and governmental gross receipts taxes; and 

E. "person" means an individual, tribal government, housing authority, corporation, limited li- 
ability company, partnership, joint venture, syndicate, association or nonprofit organization. 


History: Laws 2005, ch. 104, § 18; 2010, ch. 17, § 2; 
2015, ch. 17, § 1. 


The 2010 amendment, effective July 1, 2010, in Sub- 
section A, after "authority and that includes", deleted 


The 2015 amendment, effective July 1, 2015, removed 
"county" and "municipality" from the definition of "person" 
as used in the Affordable Housing Tax Credit Act; and in 
Subsection E, after "individual", deleted "county, municipal- 


"only" and after "multifamily housing", deleted "located 
in a county with a population of less than one hundred 
thousand according to the most recent federal decennial 
census", ' 


ity". 


7-91-3. Investment vouchers; issuance; transfer. 


A. The authority may issue an investment voucher to a person who has made an investment 
of land, buildings, materials, cash or services for an affordable housing project approved by the 
authority or for a trust fund administered by the authority. The value of the voucher shall equal 
fifty percent of the amount of cash invested or the fair market value of the land, buildings, materi- 
als or services invested by that person. The authority may approve an investment voucher for any 
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affordable housing project in accordance with Subsection B of this section and in accordance with 
rules adopted by the authority. An investment voucher that is approved for an affordable housing 
project shall equal fifty percent of the amount of cash invested or the fair market value of land, 
buildings, materials or services invested in that affordable housing project by a person upon issu- 
ance of that investment voucher. 

B. During the calendar year: 

(1). beginning on January 1, 2006, the authority may issue or approve investment mercer ined 
in an amount that shall not mare two hundred thousand dollars ($200,000) in aggregate value; 

(2) beginning on January 1, 2007, the authority may issue or approve investment vouchers 
in an amount that shall not exceed five hundred thousand dollars ($500,000). in aggregate value; 
and 

(3) ieeiteabes on epee 1; 2008 and during each subsequent calendar year, the ah iin 
ity may issue or approve investment vouchers for each calendar year in an amount that shall not 
exceed an aggregate value of a base rate of one dollar eighty-five cents ($1.85) adjusted annually 
to account for inflation, multiplied by the state population during the calendar year as determined 
by the United States census bureau. 

C. Any limitation on the issuance or approval of investment vouchers for a calendar year pur- 
suant to Subsection B of this section shall not apply to an investment voucher issued by the au- 
thority during that calendar year that was approved by the authority during a previous calendar 
year. 

D. At the beginning of each calendar year that begins on or after January 1, 2009, the de- 
partment shall make an adjustment for inflation pursuant to Paragraph (3) of Subsection B of 
this section by multiplying the base rate by a fraction, the numerator of which is the consumer 
price index for the previous calendar year and the denominator of which is the same index for 
the 2007 calendar year prior to the calendar year for which a maximum aggregate value is de- 
termined for the issuance of investment vouchers pursuant to Paragraph (3) of Subsection B of 
this section. 

E. An investment voucher issued by the authority shall be numbered for identification and 
may be sold, exchanged or otherwise transferred once in whole or in part to one or more persons. 
The parties to such a transaction shall notify the department and the authority of the sale, ex- 
change or transfer within ten days of the sale, exchange or transfer. 

F.. The authority shall adopt rules for the approval, issuance and administration of investment 
vouchers pursuant to this section. 


History: Laws 2005, ch. 104, § 19; 2010, ch. 17, § 3. after "fair market value of the land", deleted "building 

The 2010 amendment, effective July 1, 2010, in Sub- or service" and added "buildings, materials or services"; 
section A, in the first sentence after "investment of land, and in the fourth sentence after "value of land, buildings", 
buildings", added "materials"; in the second sentence, added "materials". 


7-91-4. Affordable housing project completion notice. 


The authority shall certify to the department approval of an affordable housing project for which 
an investment voucher is issued pursuant to the Affordable Housing Tax Credit Act within twenty 
days of issuance of that voucher. 


History: Laws 2005, ch. 104, § 20. on Effective dates. — Laws 2005, ch. 104, § 29 made 
Laws 2005, ch. 104, § 20 effective July 1, 2005. 


7-91-5. Affordable housing tax credit. 


A. The tax credit provided in this section may be referred to as the "affordable housing tax 
credit". Except as otherwise provided by the Affordable Housing Tax Credit Act, a holder of an in- 
vestment voucher that submits the investment voucher to the department may apply for, and the 
department may allow, a tax credit in an amount not to. exceed the value of the investment voucher 
during the tax year in which the authority certifies to the department: 
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(1) completion of a service for which an investment woucher has been Srna pursuant to 
the Affordable Housing Tax Credit Act; or 

(2) approval by the authority or completion m; an ‘affordable housing project for which a 
land, building or cash donation has been made and for which an investment voucher has been is- 
sued pursuant to the Affordable Housing Tax Credit Act. 

B. A holder of an investment voucher may apply all or a portion of the affordable housing tax 
credit against the holder's modified combined tax liability, personal income tax liability or corpo- 
rate income tax liability. Any balance of the affordable housing tax credit'claimed. may be carried 
forward for up to five years from the calendar year during which the authority certifies to the 
department approval of the affordable housing project for which the investment voucher used to 
claim the affordable housing tax credit is issued. No amount of the affordable housing tax credit 
may be applied against a local option gross receipts tax wre hip by a poe apap or county or 
against the government gross receipts tax. 

C. . Notwithstanding the provisions of Section 7-1-8 NMSA1978, the davasionie may Basle 
to a person the balance of the affordable housing tax credit remaining with respect to any invest- 
ment voucher submitted by that person. 


History: Laws 2005, ch, 104, $21, far Effective dates. — Laws 2005, ch. 104, ay 29 mare 
% Laws 2005, ch, 104, § 21 effective July 1, 2005. 


7- 9I- 6. Administration of the act. 


Unless otherwise provided by the Affordable Housing Tax Credit Act, the department eal ad- 
minister the Affordable Housing Tax Credit Act Bewent to the Tax. Administration Act (Chap, 
ter 7, Article 1 NMSA.1978], it od ) 


History: Laws 2005, ch. 104, § 22. Effective dates. — Laws 2005, ch. 104, § 29 made 


Laws 2005, ch, 104, § 22 effective July 1, 2005. 
Alternative Energy Product Manufacturers Tax Credit Act 
Sec. Sec. 
7-9J-1. Short title. 7-9J-5, Eligibility requirements; employment. _. 
7-9J-2. Definitions. 7-9J-6. Approval of credit; issuance and denial; -applica- 
7-9J-3. Administration, _ tion; deadlines, 
7-9J-4. Alternative energy product manufacturers tax 7-9J-7. Recapture. 
credit. 7-9J-8. Credit claim forms. 


7-9J-1. Short title. 


Sections 11 through 18 of this act [7-9J-1 through 7-9J-8 NMSA 1978] may be cited as the "Al- 
ternative Energy Product Manufacturers Tax Credit Act". * 


History: Laws 2007, ch. 204, § 11. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-9J-2. Definitions. 


As used in the Alternative Energy Product Manufacturers Tax Credit Act: 

A. "alternative energy product" means an alternative energy vehicle, fuel cell system, re- 
newable energy system or any component of an alternative energy vehicle, fuel cell’ system or 
renewable energy system; components for integrated’ gasification combined cycle coal facilities 
and equipment related to the sequestration of carbon from integrated gasification combined cycle 
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plants; or, beginning in taxable year 2011 and ending in taxable year 2019, a product extracted 
from or secreted by a single cell photosynthetic organism; 

B. "alternative energy vehicle" means a motor vehicle manufactured by an original equipment 
manufacturer that fully warrants and certifies that the motor vehicle meets the federal motor 
vehicle safety standards and is designed to be propelled in whole or in part by electricity; "alter- 
native energy vehicle" includes a gasoline-electric hybrid motor vehicle exempt from the motor 
vehicle excise tax pursuant to Subsection G of Section 7-14-6 NMSA 1978; 

C. "component" means a part, assembly of gla cs apelin ig ghd or supply pe is Pate 
rated directly into an end product; 

D. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or an employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

E. "fuel cell system" means a system that converts hydrogen, natural gas or waste gas to elec- 
tricity without combustion, including: 

(1) a fuel cell or a system used to generate or reform hydrogen for use in a fuel cell; or 
(2) asystem used to generate or reform hydrogen for use in a fuel cell, including: 

(a) electrolyzers that use renewable energy; and 

(b) reformers that use natural gas as the feedstock; , 

F. "manufacturing" means combining or processing components or materials to increase their 
value for sale in the ordinary course of business, but "manufacturing" does not include construc- 
tion, farming, power generation or processing natural resources; 

G. "manufacturing equipment" means an essential machine, mechanism or tool or a compo- 
nent of an essential machine, mechanism or tool used directly and exclusively in a taxpayer's 
manufacturing operation and that is subject to depreciation pursuant to the Internal Revenue 
Code of 1986 by the taxpayer carrying on the manufacturing; provided that "manufacturing equip- 
ment" does not include:a vehicle that leaves the site of a manufacturing operation for the purpose 
of transporting persons or property, including property for which the taxpayer claims a credit pur- 
suant to Section 7-9-79 NMSA 1978; 

H. "manufacturing operation" means a plant employing personnel to perform production tasks, 
in conjunction with manufacturing equipment not dae et existing at the site, to produce alter- 
native energy products; 

I: "modified combined tax liability" means the ath liability for the reporting period for the 
gross receipts tax imposed by Section 7-9-4 NMSA 1978 together with any tax collected at the 
same time and in the same manner as that gross receipts tax, such as the compensating tax, the 
withholding tax, the interstate telecommunications gross receipts tax, the surcharge imposed by 
Section 63-9D-5 NMSA 1978 and the surcharge imposed by Section 63-9F-11 NMSA 1978, minus 
the amount of any credit other than the alternative energy product manufacturers tax credit ap- 
plied against any or all of those taxes or surcharges; provided that "modified combined tax liabil- 
ity" excludes all amounts collected with respect to local option gross receipts taxes; 

J. "pass-through entity" means a business association other than: 

(1) asole proprietorship; 

(2) an estate or trust; 

(83) a corporation, limited liability company, partnership or other entity that is not a sole 
proprietorship taxed as a corporation for federal income tax purposes for the taxable year; or 

(4) a partnership that is organized as an investment partnership in which the partner's 
income is derived solely from interest, dividends and sales of securities; 
'-K. "qualified expenditure" means an expenditure for the purchase of manufacturing equip- 
ment made after July 1, 2006 by a taxpayer approved by the department; 

L. "renewable energy" means energy from solar heat, solar light, wind, geothermal energy, 
landfill gas or biomass either singly or in combination that produces low or zero emissions and has 
substantial long-term production potential; 

M. “renewable energy system" means a system using only renewable energy to produce hydro- 
gen or to generate electricity, including related cogeneration systems that create mechanical en- 
ergy or that produce heat or steam for space or water heating and agricultural or small industrial 
processes and includes a: 
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(1) photovoltaic energy system; 

(2) solar-thermal energy system; 

(3). biomass energy system; 

(4). wind energy system; 

(5) hydrogen production system; or 

(6) battery cell energy system; and - 

N. "taxpayer" means a person, including a shareholder, member, partner or other! owner of a 

pass-through entity, that is liable for payment of a tax or to whom an assessment has been made if 
the assessment remains unabated or the amount thereof has not been paid. 


History: Laws 2007, ch. 204, § 12; 2011, ch. 108, § 1. The 2011 amendment, effective June 17, 2011, in- 


Cross references. — For the Internal Revenue Code of cluded products of single cell photosynthetic organisms 
1986, see 26 U.S.C. § 1. as eligible alternative energy products for taxable years 
2011 through 2019.) | 


7-9J-3. Administration. 


The department shall administer the Alternative Energy Product Manufacturers Tax Credit Act 
pursuant to the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]. 


History: Laws 2007, ch. 204, § 18. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-9J-4. Alternative energy product manufacturers tax credit. 


A. A tax credit to be knownias the "alternative energy product manufacturers tax credit" may 
be claimed by a taxpayer in an amount: 

(1) for which the taxpayer has been granted approval by the department pursuant to the 
Alternative Energy Product Manufacturers Tax Credit Act; and 
(2) not to exceed five percent of the taxpayer's qualified expenditures. 

B. The alternative energy product manufacturers tax credit may only be deducted from the 
taxpayer's modified combined tax liability. Any portion of the alternative energy product manufac- 
turers tax credit that remains unused at the end of the taxpayer's reporting purind may be carried 
forward for five years. 


History: Laws 2007, ch. 204, § 14, IV, § 23, was effective’ June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the legislature. 
effective date provision, but, pursuant e N.M. Const., art. 


7-9J-5. Eligibility reGuikenent employment. 


To be eligible to claim a credit pursuant to the Alternative Energy Product Manufacturers Tax 
Credit Act, the taxpayer shall employ a number of full-time employees equal to one full-time em- 
ployee in addition to the number of full-time employees employed one year prior to the day on 
which the taxpayer applies for the credit for every: 

A. five hundred thousand dollars ($500,000), or a portion of that amount, of qualified expendi- 
tures claimed by the taxpayer in a taxable year in the same claim, up to a value of thirty million 
dollars ($30,000,000); and_. 

B. one million dollars ($1,000,000), or a portion of that amount, in SAE of qualified expen- 
ditures over thirty million dollars ($30,000,000) claimed d by the taxpayer in a taxable year in the 
same claim. 


History: Laws 2007, ch, 204, § 15. : “IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the pe ie 
effective date provision, but, pursuant to N.M. Const., art. 
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7-9J-6. Approval of credit; issuance and denial; application; deadlines. 


A. The department shall issue or deny approval for an alternative énergy product manufactur- 
ers tax credit in response to a taxpayer's application for approval for the credit. The department 
shall issue approval for a credit claimed by a taxpayer who satisfies the requirements of the Alter- 
native Energy Product Manufacturers Tax Credit Act. 

B. The department may require a taxpayer who claims an alternative energy produet manu- 
facturers tax credit to produce evidence of the taxpayer's compliance with the Alternative Energy 
Product Manufacturers Tax Credit Act. 

C. A taxpayer may apply for approval of an alternative energy product manufacturers tax 
credit on or before the last day of the year following the end of the calendar year’in which the 
qualified expenditure is made. The department shall not issue approval for the alternative energy 
product manufacturers tax credit if the taxpayer applies for approval after the last day of the year 
following the end of the calendar year in which the qualified expenditure is made: 


History: Laws 2007, ch. 204, § 16. IV, § 28, was effective June 15, 2007, 90 days after ‘the 
Effective dates. — Laws 2007, ch. 204 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-9J-7. Recapture. 


_ If the taxpayer or a successor in the business of the taxpayer ceases operations at a facility in 
New Mexico for at least oné hundred eighty consecutive days within a two-year period after the 
taxpayer has claimed an alternative energy product manufacturers tax credit, the department 
shall not grant additional alternative energy product manufacturers tax credits with respect to 
that facility. Any amount of the approved credit with respect to that facility that is not claimed 
against the taxpayer's modified combined tax liability shall be extinguished, and within thirty 
days after the one hundred eightieth day of cessation of operations, the taxpayer shall pay the 
modified income tax liability against which an approved credit was taken. For the purposes of this 
section, a taxpayer shall not be deemed to have ceased operations during reasonable periods for 
maintenance or retooling, for the repair or replacement of facilities damaged or destroyed or dur- 
ing labor disputes. 


History: Laws 2007, ch. 204, § 17, IV, § 23, was effective June 15, 2007, 90 thy after the 
Effective dates, — Laws 2007, ch. 204 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


7-9J-8. Credit claim forms. 


The department shall provide credit claim forms and instructions. A credit claim form shall ac- 
company‘any return in which the taxpayer claims a credit, and the claim shall specify the amount 
of credit intended to apply to each return. 


History: Laws 2007, ch. 204, § 18. IV, § 28, was effective June 15, 2007, 90 days after the 

Effective dates. — Laws 2007,2ch. 204 contained no adjournment of the legislature. 
effective date provision; but, pursuant to:.N.M. Const., art. 

Gross Receipts Tax Registration 
Sec. 2A01TY ater ee rwSeeis sto: 
7-10-1. Short title. 7-10-4. peitond doing business with the state; registra- 
7-10-2. Purpose of act. tion to pay the gross receipts tax required. 
7-10- 3, Definitions. heryy am 7-10-5. Penalty for noncompliance, é; 
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7-10-1. Short title. 
Chapter 7, Article 10 NMSA 1978 may be cited as the "Gross Receipts Tax Registration Act". 


History: 1958 Comp., § 72-16A-30, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1970, ch. 26, § 1; 1995, ch. 70, § 7. tuted "Chapter 7, Article 10 NMSA 1978" for."This act" in 
this section. 


7-10-2. Purpose of act. 


The purpose of the Gross Receipts Tax Registration Act is to ensure that all persons doing busi- 
ness with the state, whether leasing property employed in New Mexico, performing services in 
New Mexico or selling property in New Mexico, are registered with the department for payment of 
the gross receipts ‘tax. 


History: 1953 Comp., § 72-16A-31, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1970, ch. 26, § 2; 1995, ch. 70, § 8. tuted "ensure" for "insure" and "department" for "bureau" 
in this section. 


7 -10-3. Definitions. 


As used in the Gross Receipts Tax Registration Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora: 
tion, eompany, firm, partnership, joint venture, syndicate or other entity; and 

C "state" means any state agency, department or office that has authority to contract in the 
name of-the state or to make payments from state funds. 


History: 1953 Comp., § 72-16A-32, enacted by Laws The 1995 amendment, effective July 1, 1995, deleted 
1970, ch. 26, § 3; 1977, ch. 249, § 51; 1986, ch. 20, § 70; “bureau' or" at the beginning of Subsection A. 
1995, ch. 70, § 9. 


7-10-4, Persons doing business with the state; registration to pay the ; 
gross receipts tax required. 


Any person leasing or selling property to the state or performing services for the state, as those 
terms are used in the Gross Receipts and Compensating Tax Act, shall be registered with the de- 
partment to pay the gross receipts tax unless that person has no business location, employees or 
property in New Mexico and does not conduct business in New Mexico through agents or contrac- 
tors. 


History: 1953 Comp., § 72-16A-33, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1970, ch. 26, § 4; 1995, ch. 70, § 10. tuted "shall' for "must" and "department" for "bureau", 
and added the language beginning "unless that person". 


7-10-5. Penalty for noncompliance. * 


If any person required to register under the provisions of Section 7-10-4 NMSA 1978 is not reg- 
istered to pay the gross receipts tax, the state shall withhold payment of the amount due until the 
person has presented evidence of registration with the department to pay the gross receipts tax. 


History: 1953 Comp., § 72-16A-34, enacted by Laws Section 7-10-4 NMSA 1978" for "who leases or sells prop- 
1970, ch. 26, § 5; 1995, ch. 70, § 11. erty to or performs services for the state", and "depart- 
The 1995 amendment, effective July 1, 1995, sub- ment" for "bureau", 
stituted "required to register under the provisions of 
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ARTICLE 11° 


Railroad Car Company Tax 


Sec. Sec. 
7-11-1. Short title. 7-11-5. Withholding and payment of tax; duty of railroads 
7-11-2. Definitions. /) using or leasing cars to make reports. 
7-11-3. Imposition of tax; tax rate; tax in lieu of property 7-11-6, Liability of organizations. 

taxes. 7-11-7 to 7-11-12. Repealed. 
7-11-4. Situs of railway cars; gross earnings. 


4-1 1-1. Short title. 
Chapter 7, Article 11 NMSA 1978 may be cited as the "Railroad Car Company Tax Act". 


History: 1978 Comp., § 7-11-1, enacted by Laws definitions and enacted a new section. For present provi- 
1982, ch. 18, § 17. , sions relating to definitions, see 7-11-2 NMSA 1978. 
Repeals and reenactments., — Laws 1982, ch. 18, 


§ 17, repealed former 7-11-1 NMSA 1978, relating to 


7-11-2. Definitions. 


As used in the Railroad Car Company Tax Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. "gross earnings" means the total income received from all sources by an organization from 
the use or operation of railway cars within the state; 

C. "organization" means every foreign or domestic car or car line company, every foreign or 
domestic joint-stock company, every foreign or domestic mercantile company, every foreign or do- 
mestic corporation of any other class, every foreign organization classed as a New England, Mas- 
sachusetts or business trust, every association for profit, every partnership and every individual 
who owns one or more railway cars other than a railroad company operating its own or leased 
lines; and 

D. "railway car" means any ieee HeUr, sleeping, parlor, refrigerator, tank, observation, dining, 
freight or coal car. 


History: 1978 Comp., § 7-11-1; reenacted as 1978 ANNOTATIONS 
° am “dd 1982 h. 18, 5 1 H 
peeaee Re Pe rvaneinny Ms ca cate Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 


Jur, 2d State and Local Taxation §§ 392 to 395. 
84 C.J.S. Taxation § 225. 


7-11-83. Imposition of tax; tax rate; tax in lieu of property taxes. 


A. There is imposed on the gross earnings of each organization for the 1996 and subsequent 
calendar years a tax of one and one-half percent. 

B. The tax imposed in Subsection A of this section is in lieu of all property taxes on railway 
cars owned by an organization. 


History: 1978 Comp., § 7-11-3, enacted by Laws ANNOTATIONS 
1982, ch. 18, § 19; 1987, ch. 108, § 1; 1997, ch. 92, § 1. 

The 1997 Hmeadiient! Bftariiie April 8, 1997, in Sub- Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
section A, substituted "1996" for "1987" and "one and one- Jur, 2d State and Local Taxation $§ 127, 291, 392 to 395, 


half percent" for "three and one-half percent". 899, 402, 405, 427, 438. 
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7-11-4. Situs of railway cars; gross earnings. 


A. For the purpose of taxation, any railway car owned by an organization and used exclusively 
within this state or used partially within and partially without this state has situs within this state. 

B. The term "gross earnings" shall be construed to mean all earnings on business beginning 
and ending within this state and on a proportion, based on the division of mileage in this state by 
the entire mileage over which business i is done, of all interstate business passing through, into or 
out of this state. 


History: 1978 Comp., § 7-11-4, enacted by Laws inspection and verification of filed reports by the revenue 
1982, ch. 18, § 20. division of the taxation and revenue department, and en- 
Repeals and reenactments. — Laws 1982, ch. 18, acted a new section, ' 


§ 20, repealed former 7-11-4 NMSA 1978, relating to the 


7-11-5. Withholding and navment of tax; duty of railroads using or 
leasing cars to make reports. . 


Every railroad company using or leasing the railway cars of any organization, upon making pay- 
ment to such organization for the use or lease of railway cars, shall withhold from such payment 
an amount equal to the product of the tax rate specified in Subsection A of Section 7-11-3 NMSA 
1978 multiplied by the gross earnings. On or before March 1 of each year, such railroad company 
shall report to the department on a form prescribed by the department the amounts of such pay- 
ments and the amounts withheld for the preceding calendar year. The amounts withheld shall be 
remitted with the report. 


History: Laws 1982, ch. 18, § 21; 1988, ch. 95, § 2. 


7-11-6. Liability of organizations. 


Every organization is. liable for any. difference between an amount equal tothe product. of the 
tax rate specified in Subsection A of Section 7-11-83 NMSA.1978. multiplied by its gross earnings 
and the sum of withheld. taxes remitted for that organization.by one or. more railroad companies 
for that year. 


History: 1978 Comp., § 7-11-6, enacted by Laws limitations on the amount of tax to be imposed on.railroad 
1982, ch. 18, § 22; 1988, ch, 95, § 3. car companies such that it shall not exceed the ad valorem 


Repeals and reenactments, — Laws 1982, ch. 18, rate, and enacted a new section. 
§ 22, repealed former 7-11-6 NMSA 1978, relating to 


7-11-7 to 7-11-12. Repealed. 


Repeals. — Laws 1982, ch. 18, § 27, repealed 7-11-7 for failure to pay tax and limitations on opportunity to 
to 7-11-12 NMSA 1978, relating to imposition of tax upon contest tax determinations, effective July 1, 1982. 
railroad car companies or similar organizations, penalties ~  . Be 0. Pane athe 

ARTICLE 12 
e 
Cigarette Tax 

Sec. Sec, 
7-12-1, Cigarette Tax Act; short ttle. 7-12-4.1, Cigarette tax; tribal sales; koe sbampa: 
7-12-2, Definitions: 7-12-5, Affixing stamps. 
7-12-3. Excise tax on cigarettes; Seanetion of rate for cer- 7-12-6, Waiver of requirement that stamps ~ affixed. 

tain cigarettes. 7-12-7. Sale of stamps; prices, 
7-12-3,.1. Cigarette inventory tax; imposition of tax; date 7-12-8. Redemption of stamps. 

payment of tax due. 7-12-9. Repealed. 
7-12-3.2. Cigarette inventories. 7-12-9.1. Licensing; general licensing provisions. 
7-12-4. Exemption, 7-12-9.2. Distributor's license. 
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7-12-1 CIGARETTE TAX 7-12-2 


Sec. 

7-12-9.3. Manufacturer's license. 

7-12-9.4. Retail sale of cigarettes, 

7-12-10. Repealed. 

7-12-10.1. Retention of invoices and records; inspection 
by department. 

7-12-11. Export sellers; physical segregation of cigarettes 
to be exported. 

7-12-12, Shipment of unstamped ‘cigarettes in New 
Mexico. 

7-12-13. Repealed. 

7-12-13.1. Civil penalties. 


7-12-1. Cigarette Tax Act; short title. 


Sec. 

7-12-13.2. Criminal offenses; criminal penalties; seizure 
and destruction of evidence, 

7-12-14. Repealed. 

7-12-15. County and municipality recreational fund; dis- 
tribution. 

7-12-16. County and municipal cigarette tax fund; distri- 
bution. 

7-12-17. “Reporting requirements; penalty. 

7-12-18. Reports. , 

7-12-19, Intergovernmental agreements; no waiver. of 
sovereign immunity. 


Chapter 7, Article 12 NMSA 1978 may be cited as the "Cigarette Tax Act". 


History: 1953 Comp., § 72-14-1, enacted by Laws 
1971, ch. 77, § 1; 1985, ch. 25, § 1. 

Repeals and reenactments, — Laws 1971, ch. 77, § 1, 
repealed 72-14-1, 1953 Comp., relating to definitions ap- 
plicable to the cigarette and tobacco tax, and enacted a 
new 7-12-1 NMSA 1978. For present provisions relating to 
definitions, see 7-12-2 NMSA 1978. 

Cross references. — For applicability of the Tax Ad- 
ministration Act to the Cigarette Tax Act, see 7-1-2 NMSA 
1978. 


ANNOTATIONS 7 


Determining validity of former law. — If doubt 
existed with respect to an issue of existing danger to the 
public health which the legislature sought to forestall by 
means of former law imposing an excise tax on cigars and 
cigarettes, supreme court had a duty to resolve that doubt 
in favor of the legislative determination and constitution- 
ality. State ex rel. Hughes v. Cleveland; 1943-NMSC-029, 
47 N.M. 230, 141 P.2d 192. 


7-12-2. Definitions. 


As used in the Cigarette Tax ag? 
‘A; "cigarette" means: 


Exemption of former law from referendum. — For- 
mer act relating to cigarette and tobacco tax was exempt 
from referendum under constitutional provision which 
exempts. measures providing for preservation of public 
peace, health or safety. State ex rel, Hughes v. Cleveland, 
1943-NMSC-029, 47:N.M. 230, 141 P.2d 192. 

In, pari materia. — Insofar as former act allocated 
proceeds of the excise tax on cigars and cigarettes to old- 
age assistance, it was to be read in pari materia with 
the Public Welfare Act. State ex rel. Hughes v. Cleveland, 
1943-NMSC-029, 47 N.M. 230, 141 P.2d 192: 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation § 615. ° 

Specific tax imposed on goods in stock of tobacco dealers 
as excise tax, 173 A.L.R. 1324. 

Tobacco: validity, construction and application of state 
statutes forbidding possession, transportation or sale of 
unstamped or unlicensed cigarettes or other tobacco prod- 
ucts, 46.A.L.R.3d 13842, 


(1) any roll of tobacco or any substitute for tobacco Ait olf in paper or in any substance 


not containing tobacco; 


(2) any roll of tobacco that is wrapped in any substance containing tobacco, other than one 
hundred percent natural leaf tobacco, which, because of its appearance, the type of tobacco used in 
the filler, its packaging and labeling, or its marketing and advertising, is likely to be offered to, or 
purchased by, consumers as a cigarette, as described in Paragraph (1) of this suneedPy 


(3) ‘bidis and kreteks; or 


(4) any other roll of tobacco that is defined asa ee in Subsection D of Section 6-4- 


12 NMSA 1978; 


B. "close of business" means that time when a business ceases to operate for the remainder of 
the day or 12:00 a.m., if the business is open and conducting business at 12:00 a.m.; 
C. "contraband cigarettes" means cigarette packages with counterfeit stamps, counterfeit 


cigarettes, cigarettes that have false or fraudulent manufacturing labels, cigarettes not sold in 
packages of five, ten, twenty or twenty-five, cigarette packages without the tax, tax-credit or tax- 
exempt stamps required by the Cigarette Tax Act and cigarettes produced by a manufacturer or in 
a brand family not included in the directory; 

D. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee; 
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7-12-2 TAXATION 7-12-2 


E. "directory" means a listing of tobacco product manufacturers and brand families that is 
developed, maintained and published by the attorney general under the Tobacco Escrow Fund Act 
[6-4-14 through 6-4-24 NMSA 1978]; 

F.: "distributor" means a person licensed pursuant to the Cigarette Tax sini to sell or distribute 
cigarettes in New Mexico. "Distributor" does not include: 

(1) a retailer; . 

(2) acigarette manufacturer, export warehouse proprietor or irapowten with a valid permit 
pursuant to 26 U.S.C. 5713, if that person sells cigarettes in New Mexico only to distributors that 
hold valid licenses under the laws of a state or sells to an export warehouse proprietor or to an- 
other manufacturer; or 

(8) a common or contract carrier transporting cigarettes pursuant to a bill of lading or 
freight bill, or a person who ships cigarettes through the state by a common or contract carrier 
pursuant to a bill of lading or freight bill; 

G. "license" means a license granted pursuant to the Ceerere Tax Act that authorizes the 
holder to conduct business as a manufacturer or distributor of cigarettes; 

H. "manufacturer" means a person that manufactures, fabricates, assembles, processes or la- 
bels a cigarette or that imports from outside the United States, directly or indirectly, a finished 
cigarette for sale or distribution in the United States; _ 

I. "master settlement agreement" means the settlement agreement and related documents en- 
tered into on November 23, 1998 by the state and leading United States tobacco product manufac- 
turers; 

J. "package" means an individual pack, box or other container; "package" does not include.a 
container that itself contains other containers, such as a carton of cigarettes; 

K. "qualifying tribal cigarette tax" means an excise, privilege or similar tax at a minimum rate of: 

(1). three and. seventy-five hundredths cents ($,0375) per cigarette if the CBP B are 
packaged in lots of twenty or twenty-five; 

(2) seven and one-half cents ($.075) per cigarette if the di peivettes are packaged i in lots of 
ten; or ' 
(3) fifteen cents ($.15) per cigarette if the cigarettes are packaged in lots of five;. 

L. "retailer" means a person, whether located within or outside of New Mexico, that sells ciga- 
rettes at retail to a consumer in New Mexico and the sale is not for resale; 

M. "stamp" means an adhesive label issued and authorized by the department tobe affixed 
to cigarette packages for excise tax purposes and upon which is printed a serial number and the 
words "State of New Mexico" and "tobacco tax"; 

N. "tax stamp" means a stamp that has a Bpecifié cigarette tax value pursuant to the Cigarette 
Tax Act; 

O. "tax-credit stamp" means a stamp that indicates the cigarette package S ctie the stamp is 
to be or has been sold bya retailer located.on land of a tribe that has imposed a qualifying tribal 
cigarette tax; 4 | 

P, "tax-exempt stamp" means a stamp that indice: a tax-exempt status pepasciaiy to the Cig. 
arette Tax Act; 

Q. "tribal member" means a : person who is recognized by the Boxprning body of an jidian tribe 
to be,an enrolled member of that Indian tribe; 

R. "tribe" means a federally recognized Indian nation, tribe or pueblo located wholly or par- 
tially in New Mexico, including: 12 

(1) a political subdivision, agency or department of a tribe; 

(2) an incorporated or unincorporated enterprise of a tribe, one or more tribes or a political 
subdivision of a tribe; or 

(3) ,.-a corporation considered to be an Indian or a fala by the federal governmens or the 
state; and 

S. "tribe's land" means the reservation, pueblo grant or trust land of.a tribe and property kaa 
by the United States in trust jointly for the nineteen New Mexico Indian pypyebien puPAApb to Pub- 
lic Law 95-232. 
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History: Laws 1943, ch. 95, § 1; 1941 Comp. Supp., The 2006 amendment, effective May 17, 2006, defined 
§ 76-1601; Laws 1947, ch. 84, § 1; 1949, ch. 180, § 1; "cigarette" in Subsection A; deleted Subsection B, which 
1953 Comp., § 72-14-1; Laws 1957, ch. 28, § 1; 1970, ch. defined "person"; added a new Subsection B to define "con- 
70, § 1; reenacted as 1953 Comp., § 72-14-2 by Laws traband cigarettes"; deleted Subsection D which defined 
1971, ch. 77, § 2; 1977, ch. 249, § 43; 1984,.ch. 51, § 1; "secretary'; added a new Subsection D to define "distribu- 
1986, ch. 20, § 72; 1995, ch. 70, § 12; 2006, ch. 91, § 1; tor"; added a new Subsection E to define "license"; added a 
2007, ch, 182, § 1; 2009, ch. 197, § 11; 2010 (2nd S.S.), new Subsection F to define "manufacturer"; added a new 
ch.5,$2. ° Subsection G to define "master settlement agreement"; 

The 2010 (2nd S. S.) amendment, effective July 1, added a new Subsection H to define "package"; added a 
2010, added Subsection B; in Subsection CG, after "ciga- new Subsection I to define "retailer"; changed the defini- 
rette packages without the tax", added "tax- credit”; and tion of "stamp" in Subsection J (formerly Subsection E); 
added Subsections K, O, Q, R and 8. deleted former Subsection F which defined’ "stamped"; 

The 2009 amendment, effective July 1, 2009, in Para- deleted former Subsection G which defined "unstamped"; 
graph (2) of Subsection A, after "Paragraph (1) of this added Subsection K to define "tax stamp"; and added Sub- 
subsection", deleted "and ‘cigarette! includes"; added Para- section L to define "tax-exempt stamp". 
graph (4) of Subsection A; in’ Subsection B, after "Ciga- The 1995 amendment, effective July 1, 1995, substi- 
rette Tax Act", added the: remainder of thé sentence; and tuted "department' means" for bureau’, 'department' or 
added Subseetion Di vsnrye ‘division' means" in Subsection C, and in Subsection D sub- 
*'The 2007. amendment, effective June 15, 2007, stituted "'secretary' means" for "'commissioner', 'director' or" 
changed the en of "cigarette" and "contraband ciga- and deleted "or the secretary's delegate" following "revenue", 
rette". A 


7-12-3. Excise tax on cigarettes; reduction of rate for certain cigarettes. 


A. For the privilege of selling, giving or consuming cigarettes in New Mexico, there is levied 
an excise tax at a rate of ten cents ($.10) for each cigarette sold, given or consumed in this state. 

B. ' The tax imposed by this section shall be referred to as the "cigarette tax". 

C. The tax imposed by this section shall be reduced by fifty percent for a cigarette for which a 
modified risk tobacco product order has been issued by the United States secretary of health and 
human services pursuant to Section 21 U.S.C, 387k(g)(1). 

D. The tax imposed by this section shall be reduced by twenty- -five percent for a cigarette for 
which a modified risk tobacco product order has been issued by the United States secretary of 
health and human services pursuant to Section 21 U.S.C. 387k(g)(2). 


History: Laws 1943, ch. 95, § 2; 1941 Comp. Supp., and fifty-five hundredths cents ($.0455) to eight and three- 
§ 76-1602; Laws 1947, ch. 111, § 1; 1949, ch. 180, § 2; tenths cents ($.083); in Subsection A(2), changed the tax 
1953 Comp., § .72-14-2; Laws 1955, ch. 263, § 1; 1961, rate from nine and ten-hundredths cents ($.091) to sixteen 
ch. 244, § 1; 1962 (S.S,), ch. 5, § 1; 1968, ch. 50, § 2; and six-tenths cents ($.166); and Subsection A(3), changed 
reenacted as 1953 Comp., § 72-14-3 by Laws 1971, ch. the tax rate from eighteen, and twenty-hundredths cents 
77, § 3; 1984, ch. 52, § 1; 1985, ch. 25, §§ 1, 2, 5; 1986, ($.182) to thirty-three and two-tenths cents ($,332). 
ch. 18, §,2; 1993, ch. 30, § 19; 1993, ch. 358, § 2; 1995, The 2007 amendment, effective June 15, 2007, added 
ch. 70, § 13; 2003, ch. 341, § 2; 2007, ch. 182, § 2; 2010 Subesctions (1) to (8) to provide new rates for cigarette 
(2nd S.S.), ch. 5, § 3; 2019, ch. 270, § 39. packages in lots of 10 or 5. 

The 2019 amendment, effective July 1, 2019, revised The 2003 amendment, effective July 1, 2003, in Sub- 
the excise tax rate on cigarettes and provided a reduc- section A, substituted the present tax rate for "one and 
tion of the tax rate for certain cigarettes; in the section five hundredths cents". 
heading, deleted "rates" and added "reduction of. rate for The 1995 amendment, effective July 1, 1995, substi- 
certain} cigarettes";.in Subsection A, after "an excise tax , tuted "this section" for "the Cigarette Tax.Act" in Subsec- 
at", deleted "the following rates" and added "a rate of ten tion B, ' ) 
cents ($.10)", and deleted former Paragraphs A(1) through The 1993 amendment, effective July 1, 1998, sub- 
A(8); and added new Subsections’C and D. stituted "one and five hundredths cents ($.0105)" for 

The 2010 (2nd S. S.) amendment, effective July L "seventy-five one-hundredths of one cent ($.0075)" in Sub- 
2010, in Subsection A(1), changed the tax rate from four section A, 


7-12-3.1. Cigarette inventory tax; pave atthors of tax; date payment 
of tax due. 


A. A tax that may be identified as the "cigarette inventory tax" is imposed on a distributor that 
has in its possession tax-exempt stamps, tax-credit stamps or tax stamps, not affixed to packages 
of cigarettes, at the close of business on the day prior to the date on which an increase in the ciga- 
rette tax imposed by Section 7-12-3 NMSA 1978 is effective. 

B... The cigarette inventory tax due from the distributor is calculated by multiplying the number 
of tax stamps not affixed to packages of cigarettes in the distributor's possession by the increase 
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7-12-3.2 TAXATION 7-12-4 


in the excise tax. Tax-exempt stamps and tax-credit stamps are not included in the calculation to 
determine the amount of cigarette inventory tax to be paid by a distributor. 

C. The cigarette inventory tax is to be paid to the department on or before the twenty-fifth day 
of the month following the month in which the increase in the cigarette tax is effective. 


History: 1978 Comp., § 7-12-3.1, enacted by Laws sentence, after "Tax-exempt stamps", added "and -tax- 
1986, ch. 18, § 3; 1995, ch. 70, § 14; 2006, ch. 91, § 2; credit stamps". 
2010 (2nd §.S.), ch. 5, § 4; 2019, ch. 270, § 40. The 2006 amendment, effective May 17, 2006, in Sub- 
The 2019 amendment, effective July 1, 2019, provided section A, deleted the provision that the tax is measured 
that the cigarette inventory tax due from a distributor is by the quantity of cigarette stamps in the possession of a 
calculated by multiplying the number of tax stamps not person who is required to affix stamps and provided that 
affixed to packages of cigarettes in the distributor's pos- the tax is imposed,on a distributor; in Subsection A, de- 
session by the increase in the excise tax; in Subsection A, leted the provision that the taxable event is the existence 
nec "tax-credit stamps or tax stamps,", deleted "whether of an inventory of stamp; added a new Subsection B to 
'. and in Subsection B, after "number of tax stamps", provide for the calculation of the tax;.and in Subsection 
enh "not affixed to packages of cigarettes". C (formerly Subsection B), provided that the tax is to be 
The 2010 (2nd S. S.) amendment, effective July i. paid i in the month following the month the increase in the 
2010, after "possession of tax-exempt stamps", added tax is effective, 
"tax-credit stamps" and after "affixed to packages of ciga- The 1995 amendment, effective July 1, 1995, ‘substi- 
rettes", deleted "on" and added "at the close of business tuted "department" for "division" in Subsection B. 


on the day prior to"; and in Subsection B, in the second 


7-12-3.2. Cigarette inventories. 


A. At the close of business on the day prior to any date on which the cigarette tax imposed 
by Section 7-12-83 NMSA 1978 is increased, each distributor shall take inventory of tax-exempt 
stamps, tax-credit stamps and tax stamps on hand, including stamps affixed to packages of ciga- 
rettes. 

B. Each distributor shall report the total number of tax-exempt stamps, tax-credit stamps and 
tax stamps in inventory at the close of business on the day prior to the date on which the cigarette 
tax increases and pay the cigarette inventory tax due. 


History: 1978 Comp., § 7-12-3.2, enacted by Laws after "number of tax-exempt stamps", added "tax-credit 
1986, ch, 13, § 4; 2006, ch. 91, § 3; 2010 (2nd §.S.), ch. stamps" and after "tax stamps in inventory", deleted "on" 
5, § 5. and added'"at the close of business on the day prior to". 

The 2010 (2nd S. Ss.) ‘amendment, effective July 1,- The 2006 amendment, effective May 17, 2006, in 
2010, in Subsection A, at the beginning of: the sen- Subsection A, provided that the distributor shall take an 
tence, deleted "On" and added "At the close of business inventory of tax-exempt stamps and tax stamps; and in 
on the day prior to" and after ' ‘inventory of tax-exempt Subsection B, provided that the distributor shall report 
stamps", added "tax-credit stamps”; and in Subsection B, the number of tax-exempt stamps and tax stamps.: — 


7-12-4. Exemption. 


A. Exempted from the cigarette tax are sales of cigarettes: 
(1) to the United States or any agency or instrumentality thereof or the state of New 
Mexico or any political subdivision thereof; 
(2) toa tribe, or to a tribal member licensed by the governing body of a tribe for use or sale 
on that tribe's land, if the tribe has in place a qualifying tribal cigarette tax; and - 
(3) sales that the state is prohibited from taxing by a provision of the United States consti- 
tution or the constitution of the state of New Mexico. 
B. As used:in this section, the term "agency or instrumentality" does not include persons who 
are agents or instrumentalities of the United States for a particular purpose or only when acting 
in a particular capacity or corporate agencies or instrumentalities. 


History: Laws 1943, ch. 95, § 13; 1941 Comp. Supp., tribe, or to", deleted “any enrolled" and added "a"; after 


§ 76-1613; reenacted as 1953 Comp., § 72-14-4 by "licensed by the governing body of", deleted soa Indian 
Laws 1971, ch. 77, § 4; 1992, ch. 37, § 1; 2010 (2nd S.S.), nation" and added "a"; after "governing body of a tribe", 
ch. 5, § 6. deleted "or pueblo"; after "for use or sale on that", deleted 

The 2010 (2nd'S. S.) amendment, effective July 1, "reservation or pueblo grant" and added the remainder of 
2010, in Subsection A(2), at the beginning of the sentence, the sentence. 


deleted "the governing body" and added "a tribe"; after "a 
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The 1992 amendment, effective May 20, 1992, added that reservation or pueblo grant; and" at the beginning of 
the subsection designations; in Subsection A, added the Paragraph (2), added "sales" at the beginning of Paragraph 
paragraph designations, added "to the governing body or (3), and made a stylistic change; and, in Subsection B, sub- 


to any enrolled tribal member licensed by the governing stituted "As used in this section" for'"As used herein". 
body of any Indian nation, tribe or pueblo for use or sale on 


7-12-4.1. Cigarette tax; tribal sales; tax-credit stamps. 


A. A distributor shall obtain from the department tax-credit stamps to affix to packages of 
cigarettes sold to a tribe or a tribal member licensed or otherwise approved by a tribe to sell ciga- 
rettes under the authority of the tribe on that tribe's land; provided that the tribe has certified to 
the department that the tribe has in effect a qualifying tribal cigarette tax. 

B. Cigarettes sold by a tribe or tribal member bearing a tax-credit stamp shall be sold for use 
or sale on that tribe's land or on the land of another tribe or for use but not for resale in the state 
or at a location off any tribe's land. ; 


History: Laws 2010 (2nd S.S.), ch. 5, § 7. Effective dates. — Laws 2010 (2nd S.S.), ch. 5, § 28 
made the provisions of Laws 2010 (2nd S.8.), ch. 5, §.7 ef- 
fective July 1, 2010. 


7-12-5. Affixing stamps. 


A. Except as provided in Section 7-12-6 NMSA 1978, all cigarettes shall be Slaeea { in packages 
or containers to which a stamp shall be affixed. Only a distributor with a valid license issued pur- 
suant to the Cigarette Tax Act may purchase or obtain unaffixed tax-exempt stamps, tax-credit 
stamps or tax stamps. A distributor shall not sell or provide unaffixed stamps to another distribu- 
tor, manufacturer, export warehouse proprietor or importer with a valid permit pursuant to 26 
U.S.C. 5718 or any other person. 

B. Stamps shall be affixed by the distributor to each ueRH ge of cigarettes to be gatd or distrib- 
uted in New Mexico within thirty days of receipt of those packages. 

C. A distributor shall apply stamps only to packages of cigarettes that the distributor has 
received directly from another distributor or from a manufacturer or importer of cigarettes that 
possesses a valid and current permit pursuant to 26 U.S.C. 5713. 

D. Adistributor shall not affix a stamp to a package of cigarettes of a manufacturer or a brand 
family that is not included in the directory or sell, offer or possess for sale cigarettes of a manufac- 
turer or brand family that is not included in the directory. 

E. Packages shall contain cigarettes in lots of five, ten, twenty or tivbntyetive, 

F. - Unless the requirements of this section are waived pursuant to Section 7-12-6 NMSA 1978, 
a tax stamp shall be affixed to each package of cigarettes subject to the cigarette tax, a tax-credit 
stamp shall be affixed to each package of cigarettes subject to a qualifying tribal cigarette tax, and 
a tax-exempt stamp shall be affixed to each Paes of eg not subject to the cigarette tax 
pursuant to Section 7-12-4 NMSA 1978. 

, G. Atax-exempt stamp or tax-credit stamp is not an excise tax stamp for purposes of determin- 
ing units sold pursuant to Section 6-4-12 NMSA 1978. 

H. Stamps shall be affixed inside the boundaries of New Mikio: unless the daptreiont has 
granted a license allowing a person to affix stamps outside New Mexico. 


History: Laws 1943, ch. 95, § 3; 1941 Comp. Supp., » "unaffixed tax-exempt stamps", added "tax-credit stamps’; 
§ 76-1603; Laws 1949, ch. 180, § 3; 1953 Comp., § 72-.. ... in Subsection F, after "cigarettes subject to the cigarette 
14-3; reenacted as 1953 Comp., § 72-14-5 by Laws tax", added "a tax-credit stamp shall be affixed to each 
1971, ch. 77, § 5; 1984, ch. 51, § 2; 1988, ch. 95, § 4; 2001, package of cigarettes subject to a qualifying tribal ciga- 
ch. 175, § 1; 2006, ch. 91, § 4; 2007, ch. 182, § 3; 2009, © — rette tax"; and in Subsection G, after "tax-exempt stamp", 
ch, 197, § 12; 2010 (2nd §S.S.), ch. 5, § 8. . added "or tax-credit stamp". 

Cross references. — For cigarette tax, see 7- 12-3 The 2009 amendment, effective July 1, 2009, in Sub- 
NMSA 1978. section B, changed "ten days" to "thirty days"; in Subsec- 

The 2010 (2nd S. S.) amendment, effective July 1; tion C, after "has received directly from" added "another 
2010, in Subsection A, in the second sentence, after distributor or from"; and added Subsection D. 
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The 2007 amendment, effective June 15, 2007, revised 
Subsection D to add lots of "five" and "ten". 

The 2006 amendment, effective May 17, 2006, in 
Subsection A, provided an exception to affixing stamps, 
provides that only a distributor with a valid license may 
acquire unaffixed tax-exempt stamps and prohibits a 
distributor from selling unaffiixed stamps; added Sub- 
section B to provide for the affixation of stamps; added 
Subsection C to provide that stamps may be affixed only 
to packages of cigarettes that have been received from a 
manufacturer or importer; in Subsection D (formerly Sub- 


section B), deleted the provision that packages that are> 


not in-multiples of five cigarettes’shall have a stamp of 
the next higher multiple of five cigarettes; in Subsection D 


(formerly Subsection B), provided that packages shall con- 
tain cigarettes in lots of twenty or twenty-five; in Subsec- 


_ tion E (formerly Subsection C), deleted the provision that 


the stamp shall be affixed by any person who sells ciga- 
rettes manufactured by that person or who receives on 
consignment or buys unstamped cigarettes; in Subsection 
E (formerly Subsection C), provided that the stamp shall 
be affixed to packages subject to the cigarette tax and tax- 
exempt stamps shall be affixed to packages not subject to 
the cigarette tax; and added Subsection F to provide that 
a tax-exempt stamp is not an excise tax stamp. ' 

The 2001 amendment, effective June 15, 2001, de- 
leted "license fee" from the section heading and in Subsec- 
fon D, deleted the provisions for a license fee. — 


7-12-6. Waiver of requirement that stamps be affixed. 


The requirement imposed in Section 7-12-5 NMSA 1978 that stamps be affixed to packages or 
containers of cigarettes is waived if the cigarettes are: 
A. distributed by a manufacturer pursuant to federal regulations and are exempt from tax 


pursuant to 26 U.S.C. 5704; and 


B. not subsequently imported into New Mexico. 


History: Laws 1948, ch. 95, § 6; 1947, ch. 84, § 4; 
1949, ch. 180, § 6; 1941 Comp. Supp., § 76-1606; 1953 


Comp., § 72-14-6; Laws 1955, ch. 263, § 2; 1957, ch. © 


166, § 1; 1962 (S.S.), ch. 14, $1; 1970, ch. 70, § 4; reen- 
acted by Laws 1971, ch. 77, § 6; 1984, chs, 51, 63; 1995, 
ch.:70, § 15; 2006, ch, 91, § 5; 2009, ch. 197, § 18. 

The 2009 amendment, effective July 1, 2009, added 
Subsection B. 

The 2006 amendment, effective May 17, 2006, provided 
a waiver if the cigarettes are distributed by a manufacturer 


7-12-7. Sale of stamps; prices. 


pursuant to federal regulations and are exempt form tax 
pursuant to 26 U.S.C. 5704; deleted former Subsection A, 
which provided a waiver for sales of cigarettes on railroad 
passenger trains; and deleted former Subsection B, which 
provided a waiver for distribution of free samples, 

The 1995 amendment, effective July 15, 1995, substi- 
tuted "department" for "bureau" in the second sentences 
of Subsections A and B. ; 


A. Only the department shall sell stamps. Stamps may be:sold by the legit only to a 


distributor. 


B. Stamps shall display a serial voor Stamps hansihen the same serial he iid shall not:be 
sold to more than one distributor. The department shall: “jah records of the serial thumchets of the 


stamps provided to each distributor. 


C. Astamp shall be affixed to a package of cigarettes i in such a manner as to clearly display the 


serial number at the point of sale. 


D. Tax stamps shall be sold at their face value with the FW discounts: 
(1) . forty-six hundredths. percent less than the face value of the first todetyy thousand dol- 
lars ($30,000) of stamps purchased in one calendar month; 
... (2) \ thirty-six hundredths percent less than the face value of the second thirty thousand 
dollars ($30,000) of stamps purchased in one calendar month; and 
(3) twenty-two hundredths percent less than the:face value of stamps paitelbabedl in excess 
of sixty thousand dollars ($60,000) in one calendar month. 


E. Tax-credit stamps shall be provided only to distributors and shall be provided free of mS | 
provided that the distributor.is in full. compliance with the paeabinis requirements of the Ciga- 
rette Tax Act and rules adopted pursuant to that act. 

F. Ifthe face value of tax stamps sold in,a single sale is less than one thousand dollars ($1,000), 
the discount provided for in this section shall not be allowed. 

G. Payment for tax stamps shall be made on or before the twenty-fifth dae of the month follows 
ing the month in which the sale of stamps by the department is made. 

‘H. Tax-exempt stamps shall be provided only to distributors and shall be free of charge; pro- 
vided that the distributor is in full compliance with the reporting requirements of the Cigarette 
Tax Act and rules adopted pursuant to that act." 
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7-12-8 CIGARETTE TAX 7-12-9.1 


History: Laws 1948, ch. 95, § 5; 1941 Comp. Supp., percent to fifty-five hundredths percent; in Subsection 
§ 76-1605; Laws 1947, ch. 84, § 3; 1949, ch. 180, § 5; D(2), changed the discount from eight-tenths percent 
1953 Comp., § 72-14-5; Laws 1963, ch. 106, § 1; 1968, to forty-four hundredths percent; in Subsection D(3), 
ch. 50, § 3; 1970, ch. 70, § 3; reenacted as 1953 Comp., changed the discount from one-half percent to twenty- 
§ 72-14-7 by Laws 1971, ch. 77, § 7; 1988, ch. 95, § 5; seven hundredths percent; and added Subsection E. 
2006, ch. 89, § 3; 2006, ch. 91, § 6; 2010 (2nd S.S.), ch. 5, The 2006 amendment, effective May 17, 2006, limited 
§ 9; 2019, ch. 270, § 41. the sale of stamps by the department to distributors in 

The 2019 amendment, effective July 1, 2019, revised the Subsection A; added Subsection B to require a unique se- 
discount amounts on cigarette tax stamps; in Subsection D, ‘rial number on each stamp; added Subsection C to provide 
in Paragraph D(1), after the paragraph designation, deleted that stamps shall be affixed to display the serial numbers; 
"fifty-five" and added "forty-six"; in Paragraph D(2), after changed the percentages in Subsection D from "four" to 
the paragraph designation, deleted "forty-four" and added "one" in Paragraph (1), from "three" to "eight-tenths" in 
"thirty-six", and in Paragraph D(8), after the paragraph des- Paragraph (2), and from "two" to "one-half" in Paragraph 
ignation, deleted "twenty-seven" and added "twenty-two", (3); and added a new Subsection G providing stamps are 

The 2010 (2nd S. S.) amendment, effective July 1, provided to the distributors free of charge, 


2010, in Subsection D(1), changed the discount from one 


7-12-8. Redemption of stamps. 


The department shall redeem unused or destroyed stamps at the price paid by the buyer, pro- 
vided acceptable proof of such destruction is provided the department. It is presumed that the 
stamps presented for redemption were the last stamps bought in the month in which the sale of 
the stamps was made. If the month in which the sale was made is unknown, the amount to be paid 
by the department upon redemption shall be computed as if the stamps presented. for redemption 
were the last stamps bought in the average monthly number of stamps bought during the preced- 
ing calendar year. 


History: Laws 1943, ch. 95, § 12; 1941 Comp. Supp., § 6; reenacted as 1953 Comp., § 72-14-8 by Laws 1971, 
§ 76-1612; 1953 Comp., § 72-14-12; Laws 1970, ch. 70, ch. 77, § 8; 1988, ch. 95, § 6. 


7-12-9. Repealed. 


Repeals. — Laws 2006, ch. 91, § 18, effective May 17, on NMOneSource.com. For current comparable provisions 
2006, repealed 7-12-9 NMSA 1978, as enacted by Laws relating to the sale and resale of cigarettes in this state, 
1971, ch. 77, § 9, relating to the license for cigarette sales. see 5 12- 9. I to 7-12-9.4 NMSA 1978, 


For provisions of former section, see the 2005 NMSA 1978 


7-12-9,1. Licensing; general licensing provisions. 


A. A person shall not engage in the man- Mexico without a license issued by the depart- 
ufacture or distribution of cigarettes in New ment. 
B. The department shall issue or renew a license for a term not to exceed one year. 
C. The department may charge a license fee of up to one hundred dollars ($100) for each manu- 
facturer's or distributor's license issued or renewed. 
D. An application for a license or renewal of a license shall be submitted on a form determined 
by the department and shall include: 
(1) the name and address of the applicant and: 
(a) ifthe applicant is a firm, partnership or association, the name and Sdeaws of each 
of its members; or 
(b) .if the applicant is a corporation, the name and address of each of its officers; 
(2) the address of the applicant's principal, place of business and every location where the 
applicant's business is conducted; and 
_ (8), any other information the department may require. 
E. The department may issue a distributor's license and a manufacturer' 8 license to the same 
person. y 
F. Persons licensed as manufacturers or distributors may al) stamped capers at retail. 
G. A license may not.be granted, maintained or renewed if one or more of the following condi- 
tions applies to an applicant: 
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7-12-9.2 TAXATION 7-12-9.3 


(1) :the applicant owes five hundred dollars ($500) or more‘in delinquent cigarette taxes; 

(2) the applicant has had a manufacturer's or distributor' 8 license revoked by the depart- 
ment or any other state within the past two years; 

(3) the applicant is convicted of a crime related to contraband cigarettes, stolen cigarettes 
or counterfeit stamps; 

(4) the applicant is a manufacturer but not, a participating manufacturer. as defined in 
Section II(jj) of the master settlement agreement and the applicant isnot in compliance with the 
provisions of prone 6-4-13 NMSA 1978 or'the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 
NMSA 1978]; 0 

(5). the at arte is a manufacturer and imports cigarettes into the United States that are 
in violation of 19 U.S.C. 1681a or manufactures cigarettes that do not comply with the Federal 
Cigarette Labeling and Advertising Act. 

H. In addition to a civil or criminal penalty provided by law, upon a finding that a licensee he 
violated a provision of the Cigarette Tax Act or the Tobacco Escrow Fund Act or a rule adopted pur- 
suant to either act, the department may revoke or suspend the license or licenses of the licensee. 

I. As used in this section, "applicant" includes a person or persons owning, directly or indi- 
rectly, in the aggregate, more than ten percent of the ownership interest in the business holding or 
applying for a license pursuant to the Cigarette Tax Act. 


History: Laws 2006, ch. 91, § 8; 2009, ch. 197, § 15. Subsection H, after ' ‘Cigarette Tax Act", added "or the To- 
The 2009 amendment, effective July 1, 2009, in Sub- bacco Escrow Fund Act". 
section B, after: "shall. issue", added "or renew"; and: in 


7- 12-9.2. Distributor' Ss license. 


A. Aperson shall not distribute stamped gackagds of eigabhttas for resale or sell stamped patie! 
ages of cigarettes at wholesale without first obtaining a distributor's license from the department. 
B, A person licensed to distribute cigarettes is authorized to: | 
(1) receive unstamped packages of cigarettes from a manufacturer or a distributor; 
(2) purchase tax stamps and receive tax-exempt stamps and tax-credit stamps from the 
department; 
(3) affix tax stamps, tax-credit stamps or tax-exempt stamps to unstamped packages of 
cigarettes; 
(4) sell stamped packages of cigarettes to a retailer for resale or to a distributor; and 
(5) sell unstamped packages of cigarettes to a person licensed to distribute cigarettes out- 
side of New Mexico or to a distributor. 


History: Laws 2006, ch. 91, § 8; 2009, ch. 197, § 15; — The 2009 amendment, effective July 1, 2009, in Para- 
2010 (2nd S.S.), ch. 5, g 10. graphs (1), (4) and (5) of Subsection B, at the end of the 
The 2010 (2nd S. Ss) amendment, effective July 1, sentence, added "or toa distributor". 


2010, in Subsection B(2), after "tax-exempt stamps", 
added "tax-credit stamps"; and in Subsection B(3), after 
"affix tax stamps", added "tax-credit stamps". 


7-12-9.3. Manufacturer's license. 


A. A person shall not manufacture cigarettes in New Mexico unless licensed by the department. 
B. A person licensed to manufacture cigarettes in New Mexico is authorized to: 
(1) manufacture, produce and package cigarettes; 
(2) receive imported cigarettes; ;, on 
(3) sell unstamped cigarettes to’a lind a another manufactaret or an export ware- 
house proprietor; and . 
(4) sell unstamped hese outside of New Siete 


History: Laws 2006, ch. 91, § 9. IV, § 23, was effective May 17, 2006, 90 pt ign after adjourn- 
Effective dates. — Laws 2006, ch. 91 contained no ef- ment of the legislature; 
fective date provision, but, pursuant to N.M. Const., art. 


874 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved, 


7-12-9:4 


7-12-9.4. Retail sale of cigarettes. 
A retailer of cigarettes shall; . 


CIGARETTE TAX 


7-12-11 


A. only obtain cigarettes for resale from a distributor; 


B.. only obtain stamped cigarettes; 


C, not sell cigarettes at wholesale or for resale unless the retailer is also a distributor; and 
D. comply with the provisions of the Cigarette Tax Act or any law or rule that applies to retail- 


ers of ciganation, 


History: Laws 2006, ch. 91, § 10. 


Effective dates. — Laws 2006, ch. 91 contained no ef- 


fective date provision, but, pursuant to N.M. Const., art. 


7-12-10. Repealed. 


Repeals. — Laws 2006; ch. 91, § 18, effective May 17, - 


2006, repealed 7-12-10 NMSA 1978, as enacted by Laws 


IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
ment of the legislature. — 


records. For provisions of former section, see the 2005 
NMSA 1978 on NMOneSource.com. For current compa- 


1971, ch. 77; § 10, relating to retention of invoices and rable provisions, see 7-12-10.1 NMSA 1978. 


7-12-10.1. Retention of invoices and records; inspection by department. 


A. A manufacturer, distributor or retailer shall maintain copies of invoices for each of its fa- 
cilities for every transaction involving a cigarette sale, purchase, transfer, receipt or consignment, 
except that a retailer need not retain copies of invoices for sales of cigarettes to consumers. An 
invoice shall show: 

(1) the names and addresses of all persons involved in the transaction, including the seller, 
purchaser, consignor and consignee. If a transaction involves an additional facility of the same man- 
ufacturer, distributor or retailer, the invoice shall also show the address of the ohealttess b facility; 

(2) the date; 

(83) the price; and 

(4) the quantity of each brand of cigarettes involved in each transaction. 

B. Records required to be maintained pursuant to Subsection A of this section shall be pre- 
served on the premises described in the license in a manner that ensures hermaneney, A aud acces- 
sibility for inspection at reasonable hours by the department. 

C. The records required to be maintained pursuant to Subsection A of this yoeeialy shall be 
retained for a period of three years from the end of the year in which the transaction occurred, un- 
less otherwise required by law to be retained for a longer period of time. 

D. The department and the secretary of the United States department of the treasury, or a des- 
ignee, may inspect the reports and records required pursuant to the Cigarette Tax Act along with 
any stock of cigarettes in the possession of the manufacturer, distributor or retailer. The depart- 
ment, at its sole discretion, may share those records and reports with law enforcement officials of 
the federal government, other states and international authorities. 


History: Laws 2006, ch. 91, § 11; 2009, ch. 197, § 16. The 2009 amendment, effective July 1, 2009, in Sub- 


section A, after "distributor", added "or retailer" and after 
"receipt or consignment", added "except that". 


7-12-11. Export sellers; physical segregation of cigarettes to be 
exported. 


A. Adistributor selling and safipimd cigarettes outside New Mexico may maintain bundeartde 
packages of cigarettes on the distributor's premises if the unstamped packages to be shipped out- 
side the state are kept in a separate part of the distributor's place of business, physically segre- 
gated from packages of cigarettes to be sold inside New Mexico and clearly identified as packages 
of cigarettes for shipment outside the state. If packages of cigarettes to be sold outside New Mexico 
are intermingled with packages of cigarettes to be sold inside New Mexico, they shall be stamped 
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TAXATION 


7-12-13.1 


and treated for purposes of the Cigarette Tax Act as packages of cigarettes to be sold inside New 


Mexico. 


B. Unstamped packages of cigarettes shall not be teametarred by a distributor to another facil- 
ity of the distributor's or to another person within New Mexico. 

C. A person doing business as both a distributor and a retailer or both a distributor and a 
manufacturer shall maintain separate areas for stamped and'unstamped packages of cigarettes. 


History: 1953 Comp., § 72-14-11, enacted by Laws 
1971, ch. 77, § 11; 2006, ch. 91, § 12. 

Repeals and reenactments, — Laws 1971, ch. 77, 
§ 11, repealed 72-14-11, 1953 Comp., relating to revenue 
stamps, and enacted a new section, 

The 2006 amendment, effective May 17, 2006, in 
Subsection A, provided that a distributor may maintain 


unstamped packages on the distributor's premises; added 
Subsection B to prohibit the transfer of unstamped pack- 
ages to other facilities; and added Subsection C to provide 
that a person doing business as both a retainer and a dis- 
tributor or a distributor and manufacturer shall maintain 
separate areas for stamped and unstamped packages. 


7-12-12. Shipment of unstamped cigarettes in New Mexico. 


A. A person that ships unstamped packages of cigarettes into New Mexico other than to a dis- 
tributor shall first file a notice of the shipment with the department. 

B. A person that transports unstamped packages of cigarettes into or within New Mexico shall 
carry, in the transporting vehicle, invoices or equivalent documents applicable to all cigarettes in 
the shipment. The invoices or documents shall show: 

(1) the name and address of the consignor or seller; 
(2) the name and address of the consignee or purchaser; and 
(3) the quantity of each brand of cigarettes transported. 

C. The provisions of Subsections A and B of this section shall not apply to a common or con- 
tract carrier transporting cigarettes through New Mexico to another location pursuant to a proper 
bill of lading or freight bill that states the quantity, source and destination of the cigarettes. 

D. The department may, by regulation, require and prescribe the contents of reports to be filed 
with the department by persons transporting unstamped packages of cigarettes in New Mexico. 


History: 1953 Comp., § 72-14-12, enacted by Laws . 


1971, ch. 77, § 12; 1988, ch. 95, § 9; 2006, ch. 91, § 13. 
Repeals and reenactments, — Laws 1971, ch. 77, 
§ 12, repealed former 72-14-12, 1953 Comp,, relating to 
the redemption of stamps, and enacted a new section. 
The 2006 amendment, effective May 17, 2006, added 
Subparagraph A to require‘a person shipping unstamped 


7-12-13. Repealed. 


Repeals. — Laws 2006, ch. 91, § 18, effective May 17, 
2006, repealed 7-12-18 NMSA 1978, as enacted by Laws 
1971, ch. 77, § 10, relating to penalties for violation of the 
Cigarette Tax Act. For provisions of former section, see the 


7-12-13.1. Civil penalties. 


packages to file a notice of the shipment; added; Subsec- 
tion B to require a person who transports unstamped 
packages to carry invoices applicable to the cigarettes; 
and added Subsection C to provide that Subsections A.and 
B do not apply to a common or contract.carrier transport- 
ing cigarettes through New Mexico to an other location. — 


2005 NMSA 1978 on NMOneSource.com. For the current 
comparable provisions, see 7-12-13.1 and 7-12-13:2 NMSA 
1978. 


A. Whoever knowingly fails, neglects or refuses to comply with the provisions of the Cigarette 
Tax Act shall.be liable for, in addition to any other penalty provided in that act: 
(1) for a first offense, a penalty of up to one thousand dollars ($1,000); 
(2) for a second offense, a penalty of not less than one thousand five hundred dollars 
($1,500) and:no more than two thousand five hundred dollars ($2,500); and : 
(3) for a third or subsequent offense, a penalty of not less than five thousand dollars 


($5,000). 


B. Whoever fails to pay a tax impoadd pursuant to the Cigarette Tax Act at the time astha tax is 
due shall, in addition to any other penalty provided in that act, be liable for a penalty of five hun- 


dred percent of the tax due but unpaid. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-12-13.2 CIGARETTE TAX 7-12-13.2 


C. Contraband cigarettes in New Mexico and the equipment used to manufacture, package or 
stamp them are subject to seizure, forfeiture and destruction by the department, its revenue of- 
ficers or its agents or by other state or local peace officers. 

D. Counterfeit stamps for use in New Mexico in the possession of any person and the equip- 
ment used to produce them are subject to seizure by the sop are baat its revenue officers or its 
agents or by other state or local peace officers. 


History: Laws 2006, ch. 91, § 16. "TV, § 23, was effective May 17, 2006, 90 days after adjourn- 
‘Effective dates. — Laws 2006, ch. 91 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-12-13.2. Criminal offenses; criminal penalties; seizure and destruction 
of evidence. 


A. Whoever violates a provision of the Cigarette Tax Act or a rule adopted pursuant to that act 
is guilty of a misdemeanor and shall be sentenced in accordance wi the provisions of Section 31- 
19-1 NMSA 1978. 

B. Whoever, with intent to defraud, fails to comply with a licensing, reporting or stamping re- 
quirement of the Cigarette Tax Act or with a licensing, reporting or stamping rule adopted pursu- 
ant to that act is guilty of a fourth degree felony and upon conviction shall be sentenced pursuant 
to the provisions of Section 31-18-15 NMSA 1978. 

C. Whoever packages cigarettes for sale in New Mexico or whoever sells cigarettes in New 
Mexico, in packages of other than five, ten, twenty or twenty-five cigarettes is: 

(1) for the first offense, guilty of a misdemeanor and when convicted shall be sentenced 
pursuant to Section 31-19-1 NMSA 1978; and 

(2) for the second or subsequent offense, guilty of a fourth degree felony and when con- 
victed shall be sentenced pursuant to Section 31-18-15 NMSA 1978. 

D. Whoever purchases or otherwise knowingly obtains counterfeit stamps or whoever pro- 
duces, uses or causes counterfeit stamps to be used is guilty of a fourth degree felony and upon 
conviction shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

E. Whoever sells or possesses for the purpose of sale contraband cigarettes is in violation of the 
Cigarette Tax Act and shall have the product and related equipment seized. If convicted of selling 
or possessing for sale contraband cigarettes, the person shall be sentenced as follows: 

(1) a violation with a quantity of fewer than two cartons of contraband cigarettes, or the 
equivalent, is a petty misdemeanor and is punishable in accordance with the provisions of Sec- 
tion 31-19-1 NMSA 1978; © 

: (2) a first violation with a quantity of two cartons or more of contraband cigarettes, or the 
equivalent, is a misdemeanor and is punishable in accordance with the provisions of Section 31- 
19-1 NMSA 1978; and 

(3) asecond or subsequent violation with a quantity of two cartons or more of contraband 
cigarettes, or the equivalent, is a fourth degree felony and is punishable by a fine not to exceed fifty 
thousand dollars ($50,000) or imprisonment for a definite term not to exceed eighteen months, or 
both, and shall also result in the revocation by the department of the manufacturer's or distribu- 
tor's license, if any. 

F. Contraband cigarettes or counterfeit stamps seized by the department or by a law erioress 
ment agency shall be retained as evidence to the extent necessary. Contraband cigaretbes or coun- 
terfeit stamps no longer needed as evidence shall be destroyed. 

G. Prosecution for a violation of a provision of this section does not Lathe prosecution under 
other applicable laws. 


History: Laws 2006, ch. 91, § 17; 2009, ch. 197, § 17. The 2009 amendment, effective July 1, 2009, in Sub- 
section C, after "packages of other than", added "five, ten". 
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7-12-14. Repealed. 


Repeals. — Laws 1988, ch. 211, § 42, repealed 7-12-14 to the distribution of cigarette tax revenues, effective 
NMSA 1978, as enacted by Laws 1968, ch. 50, §4, relating duly 1, 1983, 


7-12-15. County and municipality recreational fund; distribution. | 


A. There is created in the state treasury a fund to be known as the "county, and municipality rec- 
reational fund." At the end of each month the state treasurer shall distribute all sums remaining in 
the county and municipality recreational fund to each county and municipality in the state as follows: 

(1) to each county in the proportion that the sales of cigarettes made within the county 
borders, exclusive of sales within any municipality in that county, bears to the total sales of ciga- 
rettes in the state during such month; and | 

(2) to each municipality in the proportion that the sales of cigarettes made within the 
municipality during such month bears to the total sales of cigarettes in the state for such month. 

B.. The funds distributed to the counties and municipalities under this section shall be used for 
recreational facilities and salaries of instructors and other employees necessary to the operation 
of such facilities. Such recreational facilities shall be for the use of all persons, and juveniles and 
elderly persons shall not be excluded. Hach county or, municipality, shall establish a fund to be 
known as the "recreational fund" into which all moneys received from the county and municipality 
recreational fund shall be deposited. As used in this section, "juvenile" means every person under 
the age of majority and "elderly person" means every person over the age of sixty years. 


History: 1953 Comp., § 72-14-14.1, enacted by Laws 
1968, ch. 50, § 5; 1969, ch. 23, § 2; 1973, ch. 138, § 28. 


7-12-16. County and municipal cigarette tax fund; distribution. 


A. There is created in the state treasury a fund to be known as the "county and municipal ciga- 
rette tax fund." At the end of each month the state treasurer shall distribute all sums remaining in 
the county and municipal cigarette tax fund to each county and municipality in the state as follows: 

_. (1), to each county in the proportion that the sales of cigarettes made within the county 
borders, exclusive of the sales within any municipality i in that county, bears, to the total sales of 
cigarettes in the state during such month; and 

(2) to each municipality in the proportion that the sales of cigarettes made within the 
municipality during such month bears to the total sales of cigarettes in the state for such month, 

B,. The funds so distributed to the counties and municipalities under this section shall be de- 
posited i in the general fund of such counties and municipalities; provided, the cigarette tax reve- 
nues distributed under the provision of this section shall not be earmarked or otherwise obligated 
under the terms or provisions of any prior law, prior local ordinance or prior bond agreement 
which pledges cigarette tax revenues to the payment of any principal or interest of revenue bonds 
issued pursuant to such prior law, prior local ordinance or prior bond agreement. _ 


ayes 1953 Comp,, § 72-14-14.2, enacted by Laws Effective dates. — Laws 1968, ch. 50, § 10 made Laws 
1968, ch. 50, § 6. 1968, o 50, § 6 effective me 1, 1968. 


7-12-17, Reporting requirements; penalty. . 


_ A. Each person who sells in New Mexico cigarettes manufactured by that person or who re- 
ceives on consignment or buys cigarettes either directly from the manufacturer or from any out- 
of-state person for resale in New Mexico shall report to the department by the twenty-fifth day of 
each month that person's sales of cigarettes during the preceding month in each municipality and 
within that portion of each county outside of the municipalities located in that county. The depart- 
ment shall then advise the state treasurer of the proportion of the total sales of cigarettes for the 
month within each municipality and within that portion of each county outside of municipalities, 
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7-12-18 CIGARETTE TAX 7-12-18 


including sales of cigarettes to tribes or tribal members in a county or municipality. The reports of 
such persons shall, upon receipt by the department, become public records. 

B.: Any person who sells'in New Mexico cigarettes manufactured by that person or who receives 
on consignment or buys cigarettes for resale in New Mexico who willfully fails to render accurately 
the reports required by this section and any municipal or county officer who approves any expen- 
diture or expends funds distributed from the county and municipality recreational fund for any 
purposes other than permitted by Section 7-12-15 NMSA 1978 is guilty of a petty misdemeanor. 

C. ‘Any tobacco product manufacturer, stamping agent or importer of cigarettes, or any officer, 
employee or agent of any such entity, who knowingly makes a ‘materially false statement in any 
record required to be kept by the Cigarette Tax Act, or in any report or return required to be filed 
with the department by the Cigarette Tax Act, is guilty of a fourth degree felony. 


History: Laws 1971, ch. 77, § 14; 1988, ch. 95, § 11; of cigarettes to tribes or tribal members in a county or 


2009, ch. 197, § 18; 2010 (2nd S.S.),ch.5,§ 11. municipality". 
_ The 2010 (2nd S. S,) amendment, effective July 1, The 2009 amendment, effective July 1, 2009, added 
2010, in Subsection A, in the second sentence, after "each Subsection C. 


county outside of municipalities", added "including sales 


7-12-18. Reports. 


A. A distributor shall submit periodic reports to the department, in the manner and on the 
form prescribed by the department. A distributor shall submit a separate report for each of its fa- 
cilities. The information in the report shall be itemized and shall clearly disclose cigarette brands, 
quantities and the type of stamp applied to the packages of cigarettes. A report shall include: 

(1) an inventory of stamped and unstamped packages of cigarettes held for sale or distri- 
bution within New Mexico at the beginning of the reporting period; 

(2) the quantity of stamped packages of cigarettes held for sale or distribution within New 
Mexico that were received from another person during the reporting period and the name and ad- 
dress of each person from whom each quantity was received; 

(3) the quantity of New Mexico stamped packages of cigarettes that were distributed or 
shipped to another distributor or retailer within New Mexico during the reporting period and the 
name and address of each person to whom each quantity was distributed or shipped; 

(4) the quantity of unstamped packages of cigarettes that were distributed or shipped to 
another distributor within New Mexico during the reporting period and the name and address of 
each person to whom each quantity was distributed or shipped; 

(5) the quantity of New Mexico stamped packages of cigarettes that were distributed or 
shipped to another facility of the same distributor within New Mexico during the TEpOCEE period 
and the address of that facility; 

(6) the quantity of stamped cigarette packages that were distributed or aleipped within 
New Mexico to a tribe or tribal member or to instrumentalities of the federal government during 
the reporting period and the name and address of each person, entity or instrumentality to whom 
each quantity was distributed or shipped; 

(7) an inventory of stamped and unstamped packages of cigarettes held for sale or distri- 
bution within New Mexico at the end of the reporting period; 

(8) an inventory of stamped and unstamped packages of cigarettes for sale or distribution 
outside of New Mexico at the beginning of the reporting period; 

(9) the quantity of packages of cigarettes held for sale or distribution outside of New Mex- 
ico that were received from another person during the reporting period and the name and address 
of each person from whom each quantity was received; 

(10) the quantity of packages of cigarettes that were distributed or shined outside New 
Mexico during the reporting period; 

(11) an inventory of packages of cigarettes held for sale or distribution outside of New 
Mexico at the end of the reporting period; 

(12) the number of each type of stamp on hand at the beginning of the reporting period; 

(13) the number of each type of stamp purchased or received during the reporting period; 
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7-12-19 TAXATION 7-12A-1 

(14). the number of each type of stamp applied during the reporting period; and 

(15) the number of each type of stamp on hand at the end of the reporting period. 

B,. A manufacturer shall:submit periodic reports,in the manner and on the:form prescribed 
by the department. The information in the report shall be: itemized to clearly disclose cigarette 
brands and quantities. The reports shall be provided separately with respect to each of the facili- 
ties operated by the manufacturer. A report: shall contain the quantity of packages of cigarettes 
that were distributed or shipped: 

(1) .to a manufacturer, distributor or Eade within New Mexico during the ATARI Ak pe- 
riod and the name and address ofeach person to whom each quantity was distributed or shipped; 

(2). to another facility within New Mexico of the same manufacturer during the reporting 
period and the address of the facility; and. 

(3) within New Mexico to a tribe or tribal member or to instrumentalities of the federal 
government during the reporting period and the name and address of each ‘person, entity or in- 
strumentality to whom each quantity was distributed or shipped. 

C. The department may require additional information to be submitted. The department shall 
establish the reporting period, which shall be no longer than three calendar months and. no shorter 
than one calendar month. 


History: Laws 2006, ch. 91, § 14; 2009, ch. 197, § 19; 
2010 (2nd S.S.), ch. 5, § 12. 

The 2010 (2nd S. S.) amendment, effective July 1, 
2010, in Subsection A(6), after "New Mexico to", deleted 


"a tribe or tribal member"; and in Subsection B(3), af- 
ter "New Mexico to", deleted "an Indian nation, tribe or 
pueblo or to a person located on the land of an Indian na- 
tion, tribe or pueblo" and added "a tribe or tribal member", 


"an Indian nation, tribe or pueblo or to a person located on 
the land of an Indian nation, tribe or pueblo" and added 


The 2009 amendment, effective July 1, 2009, added 
Paragraph (4) of Subsection A. 


7-12-19. Intergovernmental agreements; no waiver of sovereign 
immunity. 


A. The department may enter into an intergovernmental agreement with a tribe to: . 
(1) enforce, administer or otherwise implement the provisions of the Cigarette Tax Act; 
(2) increase the ability of the department to account for packages of cigarettes imported 
into, sold or transferred within and exported from the state; and 
(3) provide for cooperative tax collection or tax administration of the cigarette tax. 
B.. Nothing in the Cigarette Tax Act shall be construed to waive or restrict the sovereign im- 
munity of a tribe or the state. 


History: Laws 2006, ch. 91, § 15; 2010 (2nd S.S.), ch. 
5, § 13. 

The 2010 (2nd S. S.) amendment, effective July 1, 
2010; deleted former Subsection C; which defined "tribe'' 


ARTICLE 12A 


Tobacco Products Tax 


tox mean an Indian nation, tribe or pueblo wholly within or 
partially in New Mexico. 


Sec. . Sec. 

7-12A-1. Short title. } ‘7-12A-5. Deduction; interstate sales. 

7-12A-2, Definitions. , .7-12A-6. Refund or credit of tax. 

7-12A-3. Imposition and rates of tax; reduction of rate 7-12A-7. Registration necessary to engage in business of 
for certain tobacco products; denomination selling tobacco products in New Mexico. 
as "tobacco products tax"; date payment of © 7-12A-8, Retention of invoices and records; inspection by 
tax due, oe department. 

7-12A-4, Exemption; tobacco products tax. 7-12A-9, Penalties. 

7-12A-10. Prohibition. 


7-12A-1. Short title. ; : “ETT : F 
Chapter 7, Article 124A NMSA 1978 may be cited as the "Tobacco Products Tax Act". 
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7-12A-2 TOBACCO PRODUCTS TAX 7-12A-2 


History: 1978 Comp., § 7- 12A-1, enacted by Laws ANNOTATIONS 
1986, ch. 112, § 2. ¥ 

Effective dates. — Sst 1986, a 112, § 14 made Am. Jur, 2d, A.L.R. and C.J,S. references, — 71 Am, 
Laws 1986, ch. 112, § 2 effective July 1, 1986. Jur. 2d State and Local Taxation § 616. 


7-12A-2. Definitions. 


As used in the Tobacco Products Tax Act: . 

A. "department" means the taxation and revenue department, the secretary or any employee 
of the department exercising authority lawfully delegated to that employee by the secretary; 

B, "cigar" means a roll. for smoking made wholly or in part of tobacco and weighing greater 
than four and one-half pounds per thousand; 

C. "distribute" means to sell or to give; 

D. "closed system cartridge" means a single- -USe, pre-filled disposable cartridge containing five 
mullititers or less of e-liquid for use in an e-cigarette; 

EK. "e-cigarette" means any electronic oral device, whether composed of a heating element and 
battery or an electronic circuit, that provides a vapor of nicotine or any other.substance the use or 
inhalation of which simulates smoking and includes any such device, or any part thereof, whether 
manufactured, distributed, marketed or sold as an e-cigarette, e-cigar, e-pipe or any other product, 
~ name or descriptor. "E-cigarette" does not include any product regulated as a drug or device by the 
United States food and drug administration under the Federal Food, Drug, and Cosmetic Act; 

F, "e-liquid" means liquid or other substance intended for use in an e- cigarette, not including 
any substance containing cannabis or oil derived from cannabis; 

G. "engaging in business" means carrying on or causing to be carried on any activity with the 
purpose of direct. or indirect benefit; 

H. "first purchaser" means a person engaging in business in New Mexico that manufactures 
tobacco products or that purchases or receives on consignment tobacco products from any person 
outside of New Mexico, which tobacco products are to be distributed in New Mexico in the ordinary 
course of business; 

I. "little cigar" means a roll for smoking made wholly or in part of tobacco, using an integrated 
cellulose acetate or other similar filter, and weighing not more than four and one-half Rovngs per 
thousand; 

J. "person" means any individual, estate, trust, receiver,  Sboperakive association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate, limited liability company, limited liabil- 
ity partnership, other association,or gas,,water or electric utility owned or operated by a county or 
municipality or other entity of the state; "person" also means, to the extent permitted by law, a fed- 
eral, state or other governmental unit or subdivision or an agency, department or instrumentality; 

K. "product value" means the amount paid, net of any discounts taken and allowed, for tobacco 
products or, in the case of tobacco products received on consignment, the value of the tobacco 
products received or, in the case of tobacco products manufactured and ‘sold in New Mexico, the 
proceeds from the sale by the manufacturer of the tobacco producte; and | 

L. «<"tobacco product" means: 

(1) any product, other than chem atege, cigars Adie ‘ittle cigars, made from or containing 
tobacco; 

(2) e-liquid; 

(3) e-cigarettes; and 

(4) closed system cartridges. 


History: 1978 Comp., § 7-12A-2, enacted by Laws _ former Subsections C and D as Subsections G and H, re- 


1986, ch. 112, § 3; 1988, ch. 95, § 12; 2009, ch. 197, § 20; © ‘spectively; added’new Subsection I and redesignated former 
2019, ch. 270, § 42... |» Subsections E through G as Subsections J through L, respec- 
The 2019 amendment, effective duly ih 2019, ‘defined " ci- tively; and in Subsection L, added paragraph designation 
gar", "closed system cartridge", " e-cigarette", "e-liquid" and "(1)", in Paragraph L(1), after "cigarettes,", added "cigars and 
"little cigar", and revised the definitions of certain terms, as little cigars", and added new Paragraphs L(2) through L(4). 
used in the Tobacco Products Tax, Act; added:new Subsec- . » The 2009 amendment, effective July 1, 2009, added 
tion B and redesignated former Subsection B as Subsection Subsection B; in Subsection D, after "which tobacca prod- 
C; added new Subsections D through F and redesignated ucts are to be", deleted "Sold" ental added "distrihuted”, and 
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7-12A-3 TAXATION 


in Subsection E, after "joint venture, syndicate", added 
"limited liability company, limited liability partnership, 
other association or gas, water or electric utility owned or 


7-12A-4 


operated by a county or municipality"; after "other entity 
of the state", deleted "of New Mexico or any political sub- 
division thereof" and added the definition of "person". 


7-12A-3. Imposition and rates of tax; reduction of rate for certain 
tobacco products; denomination as "tobacco products tax" 
date payment of tax due. 


A. For the manufacture or acquisition of tobacco products in New Mexico, not including cigars, 
little cigars, e-liquid, e-cigarettes or closed system cartridges, to be distributed in the ordinary 
course of business and for the consumption of tobacco products in New Mexico, there is imposed an 
excise tax at the rate of twenty-five percent of the product value of the tobacco products. 

B. For the manufacture or acquisition of cigars in New Mexico to be distributed in the ordinary 
course of business and for the consumption of cigars in New Mexico, there is imposed an excise 
tax at a rate equal to twenty-five percent of the product value of the cigar, not to exceed fifty cents 
($.50) per cigar. | 

C. For the manufacture or acquisition of little cigars in New Mexico to be distributed in the or- 
dinary course of business and for the consumption of little cigars in New Mexico, there is imposed 
an excise tax at a rate equal to the rate imposed on cigarettes pursuant t to Section 7-12-3 NMSA 
1978 per package of little cigars. 

D. For the manufacture or acquisition of e-liquid in New Mexico to be distributed in the ordi- 
nary course of business and for the consumption of e-liquid in New Mexico, there is imposed an 
excise tax at a rate equal to twelve and one-half percent of the product value of the e-liquid. 

E. For the manufacture or acquisition of closed system cartridges,in New Mexico to be distrib- 
uted in the ordinary course of business, there is imposed an excise tax at a rate of fifty cents ($.50) 


per closed system cartridge. 


H[F]. The taxes imposed by this section may be referred to as the "tobacco products tax". 
I[{G]. The tobacco products tax shall be paid by the first purchaser on or before the twenty-fifth 
day of the month following the month in which the taxable event occurs. 


History: 1978 Comp., § 7-12A-3, enacted by Laws 
1986, ch. 112, § 4; 1988, ch. 95, § 185 2009, ch. 197, § 21; 
2019, ch, 270, § 43. 

Bracketed material. — The teed ore material was 
inserted by the compiler and is not part of the law. Laws 
2019, ch. 270, § 43, contained Subsections F and G, that 
were line-item vetoed by the governor: 


F. The taxes imposed by this section shall be reduced . 


by fifty percent for a tobacco product, cigar or little cigar 
for which a modified risk tobacco product order has been 
issued by the United States secretary of health and hu- 
man services pursuant to Section 21 U.S.C. 387k(g)(1). 

G. The taxes imposed by this section shall be reduced 
by twenty-five percent for a tobacco product, cigar or little 
cigar for which a modified risk tobacco produet order has 
been issued by the United States secretary of health and 
human services pursuant to Section 21 U.S.C. 887k(g)(2). 


The 2019 amendment, effective July 1, 2019, provided 
excise tax rates for cigars, little cigars, e-liquid, e-cigarettes 
and closed system cartridges, and provided a reduction 
of the tax rate for certain tobacco products; in the section 
heading, added "reduction of rate for certain tobacco prod- 
ucts"; in Subsection A, after "New Mexico,", added "not in- 
cluding cigars, little cigars, e-liquid, e-cigarettes or closed 
system cartridges"; added new Subsections B through G 
and redesignated former Subsections B and C as Subsec- 
tions H and'I, respectively; and in Subsection H, after'"im- 


‘posed by", deleted "Subsection A of". 


The 2009 amendment, effective July 1, 2009, in, Sub- 
section A, after "products in New Mexico", deleted "for 
sale" and added "to be distributed" and after "ordinary 
course of business", added "and for the consumption of to- 
bacco products of New Mexico". 


7-12A-4, Exemption; tobacco products tax. 


A. Exempted from the tobacco products tax is the product value of tobacco products sold: 
(1) to or by the United States or any agency or instrumentality thereof; 
(2). to the governing body or any enrolled tribal member licensed by the governing body 
of an Indian nation, tribe or pueblo to be distributed on the reservation or pueblo grant of that 


Indian nation, tribe or pueblo; or ? 


(3) the state of New Mexico or any political subdivision thereof. 
B. As used in this section, the term "agency or instrumentality" does not include persons who 
are agents or instrumentalities of the United States for a particular purpose or only when acting 
in a particular capacity or corporate agencies or instrumentalities. 
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7-12A-5 TOBACCO PRODUCTS TAX 7-12A-8 


History: 1978 Comp., § 7-12A-4, enacted by Laws The 2009 amendment, effective July 1, 2009, added 
1986, ch. 112, § 5; 2009, ch. 197, § 22. Paragraph (2) of Subsection A. 


7-12A-5. Deduction; interstate sales. 


The product value of tobacco products sold and shipped or given and shipped to a person in 
another state may be deducted from the product value subject to the tax imposed by the Tobacco 
Products Tax Act; provided that the department may require the person to submit proof satisfac- 
tory to the department that the tobacco products have been sold and shipped or given and shipped 
to a person in another state. 


History: 1978 Comp., § 7-12A-5, enacted by Laws Effective dates. — Laws 1986, ch. 112, § 14 made 
1986, ch, 112, § 6. Laws 1986, ch. 112, § 6 effective July 1, 1986. 


7-12A-6. Refund or credit of tax. 


The department shall allow a claim for refund or credit, as provided in Sections 7-1-26 and 7- 
1-29 NMSA 1978, for tobacco products tax paid on tobacco products destroyed or returned to the 
seller by the first purchaser as spoiled or otherwise unfit for sale or consumption; provided that 
the department may require proof satisfactory to the department that the tobacco products have 
been destroyed or returned and that the person claiming the refund is the person who paid the 
tobacco products tax on the destroyed or returned tobacco products. 


History: 1978 Comp., § 7-12A-6, enacted by Laws 
1986, ch. 112, § 7; 1988, ch. 95, § 14. 


7-12A-7. Registration necessary to engage in business of selling tobacco 
products in New Mexico. 


Each person engaged in the business of selling tobacco products in New Mexico shall regis- 
ter and comply with the provisions of Section 7-1-12 NMSA 1978. Every person selling tobacco 
products in New Mexico shall furnish such information as may be requested by the department 
concerning the person's vending machines or other places of business where tobacco products 
are sold. 


History: 1978 Comp., § 7-12A-7, enacted by Laws Effective dates. — Laws 1986, ch. 112, § 14 made 
1986, ch. 112, § 8, Laws 1986, ch. 112, § 8 effective July 1, 1986. 


7-12A-8. Retention of invoices and records; inspection by department. 


A. Each person who sells tobacco products in New Mexico for resale in New Mexico shall main- 
tain a file of copies of the invoices of sale for three years from the end of the year the sale was 
made. The invoices shall indicate the date of sale of the tobacco products, quantity of tobacco prod- 
ucts sold, the price received and the name and address of the purchaser. 

B. Each person who sells tobacco products in New Mexico shall maintain a file of copies of 
invoices under which the person purchased tobacco products for three years from the end of 
the year during which tobacco products were purchased. The invoices shall indicate the date 
of purchase, the quantity of tobacco products purchased, the price paid and the name and ad- 
dress of the seller. 

C. All invoices required to be kept under this section may be inspected by the department 
along with any stock of tobacco products in the possession of the purchaser or seller. 


History: 1978 Comp., § 7-12A-8, enacted by Laws 
1986, ch. 112, § 9; 1988, ch. 95, § 15. 
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7-12A-9 TAXATION 7-13-1 


7-12A-9. Penalties. : xi gq 


Any person selling tobacco products in New Mexico and required by the provisions of Section 7- 
12A-8 NMSA 1978 to retain invoices who willfully fails to retain the invoices shall, upon convic- 
tion thereof, be fined not less than fifty dollars ($50.00) or more than five hundred dollars ($500). 
Jurisdiction over such actions.is hereby granted to the magistrate courts. 


History: 1978 Comp., § 7- LadbrOe enacted by ava Effective dates. — Laws 1986, ch. 112, § 14 made 
1986, ch. 112, § 10. Laws 1986, ch. 112, § 10 effective July 1, 1986. 


7-12A-10. Prohibition. 


The provisions of the Tobacco Products Tax Act shall not apply in any case in which New Mexico 
is prohibited from taxing under the constitution of New Mexico or the constitution or laws of the 
United States. 


History: 1978 Comp.,, § 7-12A-10, enacted by Laws Effective dates. — Laws 1986, ch. 112, § 14 made 

1986, ch. 112, § 11. Laws 1986, ch, 112, § 11 effective July 1, 1986. 
ARTICLE 13,, 
iJ 
Gasoline Tax 
Sec. Sec, 
7-13-1. Gasoline tax; short title. 7-13-8. Misdemeanor for anyone other than producer, re- 
7-13-2. Definitions, finer or pipeline company to transport or 
7-13-2.1, When gasoline received and by whom, store drip gasoline; misdemeanor to use 
7-13-3. Imposition and rate of tax; denomination as "gas- : drip gasoline in vehicle operated on: high- 
oline tax". ways of this state; enforcement by state 
7-13-3.1. Gasoline inventory tax; imposition of tax; date -. police; magistrate court jurisdiction. 
payment of tax due. 7-138-9. Repealed. 

7-13-3,2. Gasoline inventories. 7-18-10. Validation of pledges. 
7-13-3.3. Repealed. 7-13-11. Claim for refund or credit of gasoline tax paid; 
7-13-3.4, Repealed. ; on gasoline destroyed by fire, accident or 
7-13-3.5. Bond required 6f taxpayers. acts of God before retail sale; on gasoline 
7-13-4. Deductions; gasoline tax, ..., previously received from a source other 
7-13-4,1. Repealed. than a refiner or pipeline terminal, 
7-13-4.2. Repealed. 7-18-12. Manifest or bill of lading required when trans- 
7-13-4.3, Repealed. porting gasoline. 
7-13-4.4, Additional deduction; certain retail sales on:an 7-13-18. Repealed. 


Indian reservation, pueblo grant or trust 7-18-14. Repealed. 
land, 7-13-15. Repealed. 
7-13-5, Tax returns; payment of tax. 7-13-16. Repealed. 
7-13-6. Returns by wholesalers; exception. 7-13-17, Permit to purchase undyed gasoline for certain 
7-18-6.1. ‘Returns by retailers;requirements; exception. an off-road use and to claim refund of tax. — 
7-13-6.2._ Returns by rack operators; requirements, 7-13-18. Dyed gasoline; permissible uses; penalties for 
7-13-7, Registration necessary to engage in business as : misuse. ‘ 
iil wholesaler or retailer. 


7-13- 1. Gasoline tax; atior'e title. 
Chapter 7, Article 13 NMSA 1978 may be cited as the "Gasoline Tax Act", 


3 


History: 1953 Comp., § 72-27-1, enacted by Laws ANNOTATIONS 
1971, ch, 207, § 1; 1983, ch. 204, § 1. 
Cross references. — For applicability of the Tax Ad- . Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
ministration Act to the Gasoline Tax Act, see 7-1-2 NMSA Jur. 2d State and Local Taxation §§ 616 to 634. 
1978, 53 C.J.S. Licenses § 34, 
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7-13-2 GASOLINE TAX 7-13-2 


7-13-2. Definitions. 


As used in the Gasoline Tax Act: | i 

A. "aviation gasoline" means gasoline sold for use in aircraft propelled by engines other than 
turbo-prop or jet-type engines; 

B.. "department" means the taxation and revenue Be eactastis the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

C... "distributor" means any person, not including the United States of Ambriéa or any of its 
agencies except to the extent now or hereafter permitted by the constitution and laws thereof, who 
receives gasoline in this state. "Distributor" shall be construed so that a person simultaneously 
may be both a distributor and a retailer or importer; 

D. "drip gasoline" means a combustible hydrocarbon liquid formed as a product of condensa- 
tion from either associated or nonassociated natural or casing head gas and that remains a liquid 
at room temperature and pressure; 

EK. "ethanol blended fuel" means gasoline containing a minimum of ten percent by volume of 
denatured ethanol, of at least one hundred ninety-nine proof, exclusive of denaturants; 

F. "fuel supply tank" means any tank or other receptacle in which or by which fuel may be 
carried and supplied to the fuel-furnishing device or apparatus of the propulsion mechanism of 
a motor vehicle when the tank or receptacle either contains gasoline or gasoline is delivered into 
it; 

G. "gallon" means the quantity of liquid necessary to fill a standard United States gallon liquid 

measure or that same quantity adjusted to a temperature of sixty degrees fahrenheit at the elec- 
tion of any distributor, but a distributor shall report on the same basis for a period of at least one 
year; sb ) 
H. "gasoline" means any flammable liquid hydrocarbon used primarily as fuel for the propul- 
sion of motor vehicles, motorboats or aircraft except for diesel engine fuel, kerosene, liquefied pe- 
troleum gas, compressed or liquefied natural gas and products specially prepared and sold for use 
in aircraft propelled by turbo-prop or jet-type engines; 

I. "government-licensed vehicle" means a motor vehicle lawfully displaying a Po piabration 
plate, as defined in the Motor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978], issued 
by the United States or any state, identifying the motor vehicle as belonging to the United States 
or any of its agencies or instrumentalities or an Indian nation, tribe or pueblo or any of its La an 
subdivisions, agencies or instrumentalities; 

J. "highway" means every road, highway, thoroughfare, street or way, including toll we tg gen- 
erally open to the use of the public as a matter of right for the purpose of motor vehicle travel re- 
gardless of whether it is temporarily closed for the purpose of construction, reconstruction, main- 
tenance or repair; 

K. "motor vehicle" means any self-propelled vehicle or device that is either subject to regis- 
tration under Section 66-3-1 NMSA 1978 or used or that may be used on the public highways in 
whole or in part for the purpose of transporting persons or property’ and includes any connected 
trailer or semitrailer; 

L. "person" means an individual or any other entity, including, to the ext permitted by law, 
any federal, state or other government or any department, soa inane apnea or political 
subdivision of any federal, state or other government; 

M. "rack operator" means the operator of a refinery in this sists or the owner of aati stored 
at a pipeline terminal in this state; 

\N. "registered Indian tribal distributor" means an Indian nation, tribe or pueblo recognized by 
the United States whose reservation or pueblo grant lies wholly or partly in this state, a corpora- 
tion or other enterprise wholly owned by that Indian nation, tribe or pueblo or a corporation or 
other enterprise wholly owned by one or more members of that Indian nation, tribe or pueblo that 
is registered with the department as a distributor pursuant to the Gasoline Tax Act; provided that 
the department shall register a corporation or other enterprise as an Indian tribal distributor only 
upon certification by the Indian nation, tribe or pueblo that the corporation or other enterprise is 
wholly owned by that nation, tribe or pueblo or wholly owned by one or more of its members; 
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7-13-2.1 TAXATION 7-13-2.1 

O. "retailer" means a person who sells gasoline generally in quantities.of thirty-five gallons 
or less and delivers such gasoline into the fuel supply tanks of motor vehicles. "Retailer" shall be 
construed so that a person simultaneously may be both a retailer and a distributor or wholesaler; 

P. "secretary" means the'secretary of taxation and revenue or the secretary’ 8 ying 

Q. taxpayer” means a person required to pay gasoline tax; ; 

R. "unloaded" means removal of gasoline from tank cars, tank trucks, tank wagons or other 
types of transportation equipment into a nonmobile container at the place at which the unloading 
takes place; and 

S. "wholesaler" means’a person who is not a distributor and who sells gasoline in quantities of 
thirty-five gallons or more'and does not deliver such gasoline into the fuel supply tanks of motor 


vehicles. "Wholesaler" shall be construed so that a p30 a sn hele pak may s a wholesaler wii 


a retailer. 


History: 1953 Comp.,'§ 72-27-2, enacted by Laws 
1971, ch. 207, § 2; 1977, ch. 249, § 59; 1979, ch. 166, § 5; 
1988, ch, 204, § 2; 1986, ch. 20, § 73; 1987, ch. 46, § 1; 
1998, ch. 82, § 1; 1997, ch. 192, § 1; 1999, ch. 190, § 1. 

The 1999 amendment, effective July 1, 1999, sub- 
stituted present Subsection N for, former Subsection N 
which defined "received". 

The 1997 amendment, effective June 1, 1997, rewrote 


The 19938. amendment, effective June 18, 1993, de- 
leted " 'division' or" at the beginning of Subsection B and 
"'director' or" at the beginning of Subsection C; inserted 
"limited liability company, limited liability partnership," 


‘in Paragraph (1) of Subsection J; deleted “manufactured 
: exclusively i in New Mexico" following both "fuel" and "eth- 


anol" in Subsection N; and made minor stylistic changes 
in Subsections D, E, and M. 


this section to the extent that a detailed comparison is im- 
practicable. 


7- 13-2.1. When gasoline received aH by whom. 


A. Gasoline that is produced, refined, manufactured, blended or compounded at a eaten in 
this state ‘or stored at.a pipeline terminal in this state by a person is received by that person when 
it is loaded there into tank cars, tank trucks, tank wagons or other types’of transportation equip- 
ment, or when it is placed there into a tank or other container from which sales or if Sens eiciong si 
involving transportation are made; however: 

(1) -when gasoline is delivered at the refinery or pipeline terminal to a person registered as 
a distributor pursuant to the Gasoline Tax Act, then it is received oe by the distributor to whom 
it is delivered at the time of the delivery; 

(2) when gasoline is delivered at the refinery or pipeline tcenricigerish to a person not ragive 
tered as a distributor pursuant to the Gasoline Tax Act for the account of a person that is regis- 
tered as a distributor, it is received there by the distributor for whose account it is delivered at the 
time of delivery; and 

(3)) gasoline is not received when it is shipped soit one refinery or es aethon Corminiél to 
another refinery or pipeline terminal. 

~B. Gasoline imported into New Mexico by any means other than in the fuel supply tathic of a 
motor vehicle or by pipeline is received at the time and place it is imported into this state. The per- 
son who owns the gasoline at the time of importation receives the gasoline at the time and place of 
importation unless the gasoline is delivered to a person who is registered as a distributor pursu- 
ant to the Gasoline Tax Act, in which case the distributor i is deemed to have received the gasoline 
at:the time and place of importation... 

C. Any product other than gasoline that is epee in this Biate to cai gasoline other than 
ata refinery or pipeline terminal is received by the person who is the owner of the canine at the 
time and place the blending is completed. 

D.. If gasoline is received within the exterior boundaries nfia an Indian reservation or "pudblo 
grant and the gasoline tax is not paid with respect to the gasoline by the person receiving the 
gasoline within. the exterior boundaries of the Indian reservation or pueblo grant, the gasoline is 
also received when the gasoline is transported off the reservation or pueblo grant by any means 
other than in the fuel supply tank of a motor vehicle. In’ such a case, the person who owns the 
gasoline immediately after the time of transportation off the reservation or pueblo grant or, if the 
gasoline is delivered to a person registered as a distributor pursuant to the Gasoline Tax Act, the 
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7-13-3.1 ° 


distributor receives the gasoline at the time and place the gasoline is transported off the reserva- 


tion or pueblo grant. 


History: 1978 Comp., § 7-18-2.1, enacted by Laws 
1999, ch. 190, § 2. 


Effective dates. — Laws 1999, ch, 190, § 4 made Laws 
1999, ch, 190, § 2 effective July 1, 1999. 


7-13-3. Imposition and rate of tax; denomination as "gasoline tax". 


A. For the privilege of receiving gasoline in this state, there is imposed an excise tax at a rate 
provided in Subsection B of this section on each gallon of gasoline received in New Mexico. 
B. The tax imposed by Subsection A of this section shall be seventeen cents ($.17) per gallon 


received in New Mexico. 


C.. The tax imposed by this section maybe called the ' eaaélned tax". 


History: 1953 Comp., § 72-27-38, enacted by Laws 
1971, ch, 207, § 3; 1978, ch. 182, § 23; 1979, ch. 166, § 6; 
1985, ch. 35, § 1; 1987, ch. 347, § 12; 1989, ch. 356, § 9; 
1993, ch. 32, § 2; 1993, ch. 357, § 9; 1994, ch. 5, § 22; 
1995, ch. 6, § 10. 

Compiler' s notes. — Subsection B of Laws 1995, ch. 
6, § 20 repealed 7-13-3 NMSA 1978, as enacted by Laws 


1994, ch. 5, § 23, relating to the imposition and rate of the | 


gasoline tax and which was to become effective August 1, 
1997, effective June 16, 1995. 

Laws 2003, ch. 289, § 1 repealed the Laws 1995, ch. 
6, § 11 repeal and reenactment of this section, effective 
June 20, 2003. 

Temporary provisions. — Laws 1997, ch. 192, § 15, 
effective June 1, 1997, provided that gasoline received. by 
a distributor pursuant to the Gasoline Tax Act or special 
fuel received by a supplier pursuant to the Special Fuels 
Supplier Tax Act prior to the effective date of this act shall 
be subject to gasoline tax or special fuel excise tax, as ap- 
propriate, pursuant to the provisions of the Gasoline Tax 
Act or Special Fuels Supplier Tax Act in effect immedi- 
ately prior to the effective date of this act. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "seventeen cents ($.17)" for "twenty cents ($.20)" in 
Subsection B. 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "twenty cents ($.20)" for "twenty-two cents ($.22)" 
in Subsection B. 

The 1993 amendment, effective July 1, 1998, rewrote 
this section to the extent that a detailed comparison was 
impracticable. 


The 1989 amendment, effective July 1,.1989, in Sub- 
section B, substituted "sixteen cents ($.16) per gallon" for 
"fourteen cents ($.14) per gallon". 


ANNOTATIONS 


Right to impose tax. — A state may impose a license 
tax upon the distribution and sale of gasoline in domestic 
commerce if it does not make its payment a condition of 
carrying on interstate or foreign commerce; gasoline im- 
ported from: another state and used:to conduct the busi- 
ness of the distributor may be taxed, for it loses: its in- 
terstate character and the tax is an excise tax on its use. 
Bowman v. Cont'l Oil Co., 256 U.S: 642, 41 S. Ct. 606, 65 
L, Ed..1139 (1921), | 

Preemption by Self-Determination Act. — ‘To the 
extent that the Gasoline Tax Act imposes a tax on Indian 
entities, where that tax would not be imposed if the gaso- 
line were sold to a federal agency providing the same ser- 
vices as the Indian entity, the tax imposed is: preempted 
by the Self-Determination: Act, 25° U.S.C.S. §§ 450-458. 
Ramah Navajo Sch. Bd., Inc. v. N.M. Taxation & Revenue 
Dep't, 1999-NMCA-050, 127 N.M. 101, 977 P.2d 1021, cert. 
denied, 127 N.M. 389, 981 P.2d 1207. 

Former excise tax on use of gasoline offended 
commerce clause of the federal constitution and could 
not be enforced in the case of one purchasing gasoline 
in another state and using it in this state as fuel for in- 
terstate air commerce. Transcon. & W. Air, Inc. v. Lujan, 
1931-NMSC-064, 36 N.M. 64, 8 P.2d 103. 


7-13-3.1. Gasoline inventory tax; imposition of tax; date payment 


of tax due. 


A. A gasoline inventory tax is imposed measured by the quantity of gallons of gasoline in the 
possession of a distributor or wholesaler on the day in which an increase in the excise tax imposed 
by Section 7-13-3 NMSA+1978:is effective. The taxable event is the existence of an inventory in the 
possession of a distributor or wholesaler on the day prior to the day in which an increase in the 
excise tax imposed by Section 7-13-3 NMSA‘ 1978 is effective. The rate of the gasoline inventory 
tax to apply on each gallon of gasoline held in inventory by a distributor or wholesaler, as provided 
in Section. 7-18-3.2 NMSA:1978, shall:be the difference between the gasoline excise tax rate im- 
posed on the day prior to the day in whichthe gasoline excise tax is increased subtracted from the 
gasoline excise tax rate imposed on the day that the gasoline excise tax rate increase is effective, 
expressed in cents per gallon. 

B. The gasoline inventory tax is to be paid to the depecrtmentt on or wotire the twenty-fifth day 
of the month following the month in which the taxable event occurs. 
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History: 1978 Comp., § 7-13-3.1, enacted by Laws is effective" for "July 1 of that same calendar year"; de- 
1979, ch, 166, § 7; 1993, ch. 32, § 3. leted former Subsection B, pertaining to inclusion in the 

The 1993 amendment, effective June 18, 1993, in Sub- inventory tax of the selling price of gasoline; redesignated 
section A, substituted "the day" for "July 1 of the calendar former Subsection C as current Subsection B; and substi- 
year" in the first sentence and "the day prior to the day" tuted "department" for "division" in current Subsection B. 
for "July 1 of the calendar year" in the second sentence, 
and in the third sentence, substituted "on the day prior to ANNOTATIONS 
the day" for "through June of the calendar year", deleted Am. Jur. 2d, A.L.R. and C.J.S, references. — 71 Am. 
"increased" following "subtracted from the", and substi- Jur, 2d State and Local Taxation § 632. 


tuted "the day that the gasoline excise tax rate increase 


7-13-3.2. Gasoline inventories. 


A. On the day prior to the day that the excise tax imposed by Section 7-13-3 NMSA 1978 is 
increased, each distributor, wholesaler and retailer shall take inventory of the gallons of gasoline 
on hand. 

B. Distributors and wholesalers shall report total gallons of gasoline in inventory on the day 
prior to the day that an increase in the gasoline tax rate is effective and pay any tax due impoRGH 
by Section 7-18-3.1 NMSA 1978. 

C. Retailers shall maintain a record of the total gallons of gasoline in inventory on’ the aay 
prior to the day that an increase in the gasoline tax rate is effective and shall not increase the 
price of the gasoline sold until the inventory is disposed of in the ordinary course of business. 


History: 1978 Comp., § 7-13-3.2, enacted by Laws The 1993 amendment, effective June 18, 1993, sub- 


1979, ch. 166, § 8; 1985, ch. 35, § 2; 1993, ch. 32, § 4; stituted "On the day prior to the day that the excise tax 
1994, ch. 5, § 24; 1995, ch. 70, § 16. imposed by Section 7-13-3 NMSA 1978 is increased or de- 

The 1995 amendment, effective July 1, 1995, deleted creased" for "On July 1 of the calendar year in which the 
Subsection D which read: "The department shall promul- excise tax is imposed by Section 7-13-38 NMSA 1978" in 
gate regulations required to administer this section." Subsection A, "the day prior to the day that an increase 

The 1994 amendment, effective May 18, 1994, deleted or decrease in the gasoline excise tax rate is effective" for 
"or decreased" following "increased" in Subsection A, "or de- July 1" in Subsections B and C, and "department" for "di- 
crease" following "increase" and "excise" following "the gaso- vision" in Subsection D. 


line" in Subsection B, and "excise" following'"in the gasoline” 
and "or reduce" following "not. increase" in Subsection C. 


7-13-3.3. Repealed. 


Repeals. — Laws 1994, ch. 5, § 27, repealed 7-13-3.3 1994, For provisions of former section, see the 1993 NMSA 
NMSA 1978, as enacted by Laws 1979, ch. 166, § 9, relat- 1978 on NMOneSource.com. 
ing to the gasoline inventory tax rebate, effective May 18, 


7-13-3.4, Repealed. 


Laws 1990, ch. 124, § 23 repealed 7-13-3.4 NMSA 1978, 1990. For provisions of former section, see the 1989 NMSA 
as enacted by Laws 1988, ch. 70, § 10, relating to petro- 1978 on NMOneSource.com. _ 
leum storage cleanup fund surcharge, effective July 1, 


7-13-3.5. Bond required of taxpayers. 


A. Except as provided in Subsection H of this section, every taxpayer shall file with the depart- 
ment a bond on a form approved by the attorney general with a surety company authorized by the 
state corporation commission [public regulation commission] to transact business.in this state as 
a surety and upon which bond the taxpayer is the principal obligor and the state the obligee. The 
bond shall be conditioned upon the prompt filing of true reports and the payment by the taxpayer 
to the department of all taxes levied by the Gasoline Tax Act, together with all enplivabls penalties 
and interest thereon. 

B. In lieu of the bond, the taxpayer may ro to file with the department cash or bonds of the 
United States or New Mexico or of any political subdivision of the state. 
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C... The total amount of the bond, cash or securities required of any taxpayer shall be fixed by 
the department and may be increased or reduced by the department at any time, subject to the 
limitations provided in this section. 

D. In fixing the total amount of the bond, cash or securities rat uised of any taxpayer required 
to post bond, the department shall require an equivalent in total amount to at least two times the 
amount of the department's estimate of the taxpayer's monthly gasoline tax, determined in such 
manner as the secretary may deem proper; provided, however, the total amount of bond, cash or 
securities required of a taxpayer shall never be less than one thousand dollars ($1,000). 

EK. Inthe event the department decides that the amount of the existing bond, cash or securities 
is insufficient to insure payment to this state of the amount of the gasoline tax and any penalties 
and interest for which the taxpayer is or may at any time become liable, then the taxpayer, upon 
written demand of the department: mailed to the last known address of the taxpayer as shown on 
the records of the department, shall file an additional bond, cash or securities in the manner, form 
and amount determined by the department to be necessary to secure at all times the payment by 
the taxpayer of all taxes, penalties and interest due under the Gasoline Tax Act. 

F. A surety on a bond furnished by a taxpayer as required by this section shall be released and 
discharged from all liability accruing on the bond after the expiration of ninety days from the date 
upon which the surety files with the department a written request to be released and discharged; 
provided, however, that such request shall not operate to release or discharge the surety from 
any liability already accrued or that shall accrue before the expiration of the ninety-day period, 
unless a new bond is filed during the ninety-day period, in which case the previous bond may be 
canceled as of the effective date of the new bond. On receipt of notice of such request, the depart- 
ment promptly shall notify the taxpayer who furnished the bond that the taxpayer, on or before 
the expiration of the ninety-day period, shall file with the department a new bond with a surety 
satisfactory to the department in the amount and form required in this section. 

G. The taxpayer required to file bond with or provide cash or securities to the department in 
accordance with this section and who is required by another state law to file another bond with 
or.provide cash‘or securities to the department may elect to file a combined bond or provide cash 
or ‘securities applicable to the provisions of both this section and the other law, with the approval 
of the secretary. The amount of the combined bond, cash or securities shall be determined by the 
department, and the form of the combined bond shall be approved by the attorney general. 

H. Every taxpayer who, for the twenty-four month period immediately preceding July 1, 1994, 
has not been a delinquent taxpayer pursuant to the Gasoline Tax Act is exempt from the require- 
ment pursuant to this section to file a bond. A taxpayer required to file a bond pursuant to the 
provisions of this section who, for a twenty-four consecutive month period ending after July 1, 
1994, has not been a delinquent taxpayer pursuant to the Gasoline Tax Act may request to be 
exempt from the requirement to file a bond beginning with the first day of the first month follow- 
ing the end of the twenty-four month period. If a taxpayer exempted pursuant to this subsection 
subsequently becomes a delinquent taxpayer under the Gasoline Tax ‘Act, the department may 
terminate the exemption and require the filing of a bond in accordance with this section. If the 
department terminates the exemption, the termination shall not be effective any earlier than ten 
days after the date the department notifies the taxpayer in writing of the termination. 


History: Laws 1997, ch. 192, $3. 1998, ch. 108, § 80 provided that references to the state 
Bracketed material. — The bracketed material was corporation commission be construed as references to the 
inserted by the compiler and is not part of the law. Laws public regulation commission. 


7-13-4. Deductions; gasoline tax. 


In computing the gasoline tax due, the following amounts of gasoline may be deducted from the 
total amount of gasoline received in New Mexico during the tax period, provided satisfactory proof 
thereof is furnished to the department: 

A. gasoline received in New Mexico, but exported from this state by a rack operator, distribu- 
tor or wholesaler other than in the fuel supply tank of a motor vehicle or sold for export by a rack 
operator or distributor; provided that, in either case: 
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(1) the person exporting the gasoline is registered in or licensed by the destination state to 
pay that state's gasoline or equivalent fuel tax; 

(2) proof is submitted that the destination state's gasoline or equivalent fuel ye has bach 
paid.or is not due with respect to the gasoline; or 

(3) the destination state's gasoline or equivalent fuel taxis paid to New ibatied in accor- 
dance with the terms of an aerepment entered into Pe to: Becktian 9-11-12 NMSA 1978:with 
the destination state; 

B. gasoline received in NEw Mexico sold "i the United States or an agency.or ipa ee 
thereof for the exclusive use of the United States or an ‘agency or instrumentality thereof. Gaso- 
line sold to the United States includes gasoline ‘delivered into the supply tank of a panier 
licensed vehicle of the United States; 

C. :gasoline received in New Mexico sold to an aren nation, tribe or pueblo or a political . 
subdivision, agency or instrumentality of that Indian nation, tribe or pueblo for the exclusive use 
of the Indian nation, tribe or pueblo or a political subdivision, agency or instrumentality thereof. 
Gasoline sold to an Indian nation, tribe or pueblo includes gasoline delivered into the supply tank 
of a government-licensed vehicle of the Indian nation; tribe or pueblo; tts 

D. gasoline received in New Mexico, dyed in accordance with department regulations and used 
in a manner other than for propulsion of motor vehicles on the highways of this state or motor- 
boats or activities ancillary to that propulsion; 

E,.. gasoline received in New Mexico and sold at retail by a Ricisthned Indian tribal distributor 
if: 

(1) the sale occurs on the Indian densest tito pueblo Adit or trust — of the distributor! 8 
Indian nation, tribe or pueblo; 

(2) the gasoline is placed into the fuel supply tank of a motor vehicle: on that reservation, 
pueblo grant or trust land; and 

(3) the Indian nation, tribe or pueblo-has certified to the Abparimnent that it has in effect 
an excise, privilege or similar tax on the gasoline; provided that the volume of gasoline deducted 
pursuant to this subsection shall be the total gallons sold in accordance with the provisions of this 
subsection multiplied by a fraction the numerator of which is the rate of the tribal tax certified to 
the department by the Indian nation, tribe or pueblo and the denominator of which is the rate of 
the gasoline tax imposed pursuant to the Gasoline Tax Act, but if the fraction exceeds one, it shall 
be one for purposes of determining the deduction; 

F,. gasoline received in New Mexico and sold by a registered ideal tribal distributor fies a 
nonmobile storage container located within that distributor's Indian reservation, pueblo grant 
or trust land for resale outside that distributor's Indian reservation, pueblo grant or trust land; 
provided the department certifies that the distributor claiming the deduction sold.no less than one 
million gallons-of gasoline from’a nonmobile storage container located: within that distributor's 
Indian reservation, pueblo grant or trust land for resale outside that distributor's Indian reser- 
vation, pueblo grant or trust land during the period of May through August 1998; and provided 
further that the amount of gasoline deducted by a registered Indian tribal distributor pursuant to 
this, subsection shall not exceed two million five hundred thousand gallons per month, calculated 
as a monthly average during the calendar year. Volumes deducted pursuant to Subsection. E.of this — 
section shall not be deducted pursuant to this subsection; and 

G. » gasoline received in New Mexico on' which New Mexico gasoline tax was paid by the out-of- 
state terminal ‘at which the gasoline was loaded, provided that documentation that the gasoline 
was to be imported into New Mexico was provided to the terminal operator by the person receiving 
the fuel. 


History: 1978 Comp., § 7-13-4, enacted by Laws received in New Mexico on which New Mexico gasoline 


1991, ch. 9, § 32; 1997, ch. 192, § 2; 1998, ch, 44,.§ 1; tax was; paid by the out-of-state terminal at which the 
1999, ch. 190, § 3: 2007, ch. 110, § 1. gasoline was loaded. 

Repeals and reenactments. — Laws 1991, ch. 9,882 ~~ The 1999 amendment, effective July 1, 1999, added 
repealed 7-13-4 NMSA 1978, as amended by Laws 1991, Subsections H and F and hidde a related stylistic change. 
ch. 9, § 31 and enacted a new section, effective July /1, The 1998 amendment, effective May 20, 1998, deleted 
1992, "that following "provided! in the introductory, language 

The 2007 amendment, effective June 15, 2007, added and added Subsection D, making minor PancrEton and 
a new Subsection G to provide a deduction for gasoline’ stylistic changes, 
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The 1997 amendment, effective June 1, 1997, rewrote entities, where that tax would not be imposed if the gaso- 
Subsection A, added the second sentence of Subsection B, line were sold to a federal agency providing the same ser- 
and added Subsection C. vices as the Indian entity, the tax imposed is preempted 

by the Self-Determination Act, 25 U.S.C.S. §§ 450-458. 
ANNOTATIONS Ramah Navajo Sch. Bd., Inc. v. N.M. Taxation & Revenue 

Preemption by Self-Determination Act. — To the Dep't, 1999-NMCA-050, 127 N.M. 10 AF 977 P.2d 1021, cert, 

extent that the Gasoline Tax Act imposes a tax on Indian denied, 127 N.M. 389, 981 P.2d 1207. 


7-18-41. Repealed. 


Repeals, — Laws 1993, ch, 32, § 13 repealed 7-13-4,1 June 18,1993, For provisions of former sections, see the 
NMSA 1978, as enacted by Laws 1980, ch. 105, § 3, re- 1992 NMSA 1978 on NMOneSource.com. 
lating to deductions for ethanol blended fuels, effective 


7-13-4.2. Repealed. 


Repeals. — Laws 1993, ch, 32, § 13 repealed 7-13-4.2 New Mexico agricultural products, effective June 18, 1993, 
NMSA 1978, as enacted by Laws 1983, ch. 225, § 3, relat- For provisions of:former Bections, see the 1992 NMSA 1978 
ing to deductions for ethanol blended fuel produced using on NMOneSource.com. 


7-13-4.3. Repealed. 


Repeals. — Laws 1993, ch. 32, § 18 repealed 7-13-4.3 June 18, 1993. For provisions of former sections, see the 
NMSA 1978, as enacted by Laws 1980, ch. 105, § 1, re- 1992 NMSA 1978 on NMOneSource.com. 
lating to findings and declaration of purpose, effective 


7-13-4.4. Additional deduction; certain retail sales on an Indian 
reservation, pueblo grant or trust land. 


In computing the gasoline tax due, a person other than a registered Indian tribal distributor 
may deduct from the total amount of gasoline received in New Mexico during the tax period, pro- 
vided satisfactory proof is provided to the department, gasoline received in New Mexico and sold 
at retail in New Mexico if: 

A. the sale occurs on an Indian reservation, pueblo grant or trust land; 

B. the gasoline is placed into the fuel supply tank of a motor vehicle on that reservation, “pueblo 
grant or trust land; 

C. the Indian nation, tribe or pueblo has certified to the department that it has in effect an 
excise, privilege or similar tax on gasoline; provided that the gallons of gasoline deducted pursu- 
ant to this section shall be the total gallons sold in accordance with the provisions of this section 
multiplied by a fraction, the numerator of which is the rate of the tribal tax certified to the depart- 
ment by the Indian nation, tribe or pueblo and the denominator of which is the rate of the gasoline 
tax imposed pursuant to the Gasoline Tax Act, but, if the fraction exceeds one, the fraction shall be 
deemed to be one for purposes of determining the deduction; and 

D. the person is subject to and in compliance with the tax on gasoline imposed by the Indian 
nation, tribe or pueblo where the sale occurs. 


History: 1978 Comp., § 7-13-4.4, enacted by Laws Effective dates. — Laws 2000, ch. 50 § 2 made Laws 
2000, ch. 50, § 1. 2000, ch. 50, § 1 effective April 1, 2000. 


7-13-5. Tax returns; payment of tax. 


Distributors shall file gasoline tax returns in form and content as prescribed by the secretary 
on or before the twenty-fifth day of the month following the month in which gasoline is received . 
in New Mexico. Such returns shall be accompanied by payment of the amount of gasoline tax due. 
The department may require that the tax returns be provided through electronic means as long as 
an exception is provided for distributors with limited amounts of fuel distributed. 
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History: 1953 Comp., § 72-27-5, enacted by Laws require that tax returns be provided by electronic means if 
1971, ch. 207, § 5; 1983, ch. 204, § 5; 1993, ch. 32, § 6; an exception is given to distributors with limited amounts 
2005, ch. 109, § 6. of fuel distributed. 

The 2005 .amendment, effective January 1, 2006, The 1993 amendment, effective June 18, 1993, substi- 


provided that the taxation and revenue department may tuted "secretary" for "director" in the first sentence. 


7-18-6. Returns by wholesalers; exception. 


Wholesalers shall file information returns in form and content as prescribed by the department 
on or before the twenty-fifth day of the month following the month in which gasoline is sold in New 
Mexico. The department may require that the information returns be provided through electronic 
means as long as an exception is provided for wholesalers with limited amounts of fuel sold. Sales 
of gasoline in quantities of thirty-five gallons or more delivered into the fuel tanks of aircraft are 
not wholesale sales for the purposes of this section, and information returns on Nees sales need not 
be filed with the department. 


History: 1953 per § 72.217.6, enacted by Laws require that information returns be provided by electronic 


1971, ch. 207, § 6; 1977, ch. 154, § 1; 1983, ch. 204, § 6; means if an exception is given to wholesalers with limited 
1998, ch. 32, § 7; 2005, ch. 109, § 7. amounts of fuel sold. 

The 2005 amendment, effective January 1, 2006, The 1993 amendment, effective June 18, 1993, SUnSt 
provided that the taxation and revenue department may tuted "department" for "director" in two places. 


7-13-6.1. Returns by retailers; requirements; exception. 


Retailers shall file information returns in form and content as prescribed by the department on 
or before the twenty-fifth day of the month following the month in which gasoline is sold in New 
Mexico. The department may require that the information returns be provided through electronic 
means if the department provides an exception from that requirement for retailers that purchase 
limited amounts of fuel. 


History: Laws 2005, ch. 109, § 4. ee! Effective dates. — Laws 2005, ch. 109, § 16 made 
: Laws 2005, ch. 109, § 4 effective January 1, 2006." 


7-13-6.2. Returns by rack operators; requirements. 


Rack operators shall file information returns in form and content as prescribed by the depart- 
ment on or before the twenty-fifth day of the month following the month in which gasoline is sold 
in New Mexico. The department may require that an information return be provided through elec- 
tronic means if the department provides an exception from that requirement for rack operators 
that distribute limited amounts of fuel. 


History: Laws 2005, ch. 109, § 5. z Effective dates. — Laws 2005, ch. 109, § 16 made 
Laws 2005, ch. 109, § 5 effective January 1, 2006. 


7-13-7. Registration necessary to engage in business as distributor, 
wholesaler or retailer. 


Each person engaged in the business of selling gasoline in New Mexico as a distributor, whole- 
saler or retailer shall register as such under the provisions of Section 7-1-12 NMSA 1978. 


History: 1953 Comp., § 72-27-7, enacted by Laws ers 
1971, ch. 207, § 7; 1983, ch. 204, § 7. 1is3 ROeRy Ai bs ie 


7-13-8. Misdemeanor for anyone other than producer, refiner or | bell 


pipeline company to transport or store drip gasoline; 
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misdemeanor to use drip gasoline in vehicle operated 
on highways of this state; enforcement by state police; 
magistrate court jurisdiction. 


A. Any person other than a recognized producer, refiner or pipebidla’ company who transports 
or stores drip gasoline in New Mexico without having in his possession an instrument in writing 
issued and signed by a recognized seller of gasoline stating the names and addresses of the seller 
and purchaser, the date of sale and the amount sold and price paid therefor shall, upon conviction 
thereof, be fined not less than one hundred dollars ($100.00) nor more than one thousand dollars 
($1,000) or confined in the county jail for‘a period of not longer than six months, or both, together 
with costs of prosecution. 

B. Whoever uses drip gasoline in a motor vehicle operated on the highways of. this state shall, 
upon conviction thereof, be fined not less than one hundred dollars ($100) nor more than one thou- 
sand dollars ($1,000) or confined in the county jail for a period of not longer than six months, or 
both, together with costs of prosecution. 

C. The New Mexico state police shall have the responsibility of enforcing the provisions of this 
section. 

D. Jurisdiction over actions brought under this section is granted to magistrate courts. 


History: 1958 Comp., § 72-27-8, enacted by Laws 
1971, ch. 207, § 8; 1974, ch. 14, § 1. 


7-13-9. Repealed. 


Repeals. — Laws 1983, ch. 211, § 42, repealed 7-18-9 
NMSA 1978, relating to the distribution of tax revenues, 
effective J uly 1, 1983. 


7-13-10. Validation of pledges. 


All prior pledges of any amounts distributed to municipalities and counties pursuant to Section 64- 
26-19 NMSA 1953 (being Laws 1967, Chapter 170, Section 8 repealed by Laws 1971, Chapter 207, 
Section 16) which heretofore have been made to the payment of bonds of municipalities and counties 
pursuant to Sections 3-31-1, 3-33-24, 3-34-1 through 3-34-4 or 3-39-12 NMSA 1978 or any other stat- 
ute, and all action of the governing bodies of such municipalities and counties preliminary to and in 
the authorization of such pledges are validated, ratified, approved and confirmed. 


History: 1953 Comp., § 72-27-9.1, enacted by Laws 
1977, ch. 342, § 5; 1983, ch. 204, § 8. 


7-18-11. Claim for refund or credit of gasoline tax paid; on gasoline 
destroyed by fire, accident or acts of God before retail sale; 


on gasoline previously received from a source other than a 
refiner or pipeline terminal. 


A. Upon the submission of proof satisfactory to the department, the department shall allow a 
claim for refund or credit as provided in Sections 7-1-26 and 7-1-29 NMSA 1978 for tax paid on 
gasoline destroyed by fire, accident or acts of God while in the Posaassion of a distributor, whole- 
saler or retailer. i 

B. Upon the submission of proof satisfactory to the department, a rick aerator may submit, 
and the department may allow, a claim for refund of a New Mexico tax paid on gasoline previously 
received in New Mexico from a source other than a refiner or pipeline terminal in this state and 
placed in a terminal from which it will beloaded into tank cars, tank trucks, tank wagons or other 
types of transportation equipment. 
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C. No person may submit claims for refund pursuant.to the provisions of this section more fre- 
quently than quarterly, No claim for refund may be submitted or allowed on less than one hundred 
gallons. 

D. The department may prescribe the documents necessary to support a claim for refund pur- 
suant to the provisions of this section. 


History: 1953 Comp., § 72-27-10, enacted by Laws source other than a refiner or pipeline terminal"; added 
1971, ch, 207, § 10; 1983, ch. 204, § 9; 1993, ch. 32, § 8; the subsection designation "A" preceding the previously 
2015 (1st S.S.), ch. 2, § 19. ‘undesignated language; and added Subsections B, C 

The 2015 (1st S.S.) amendment, effective January 1, and D. 

2016, provided for a refund or credit of.a New Mexico tax. . The 1993 amendment, effective June 18, 1993, substi- 
paid on gasoline previously received from a source other tuted "to the department" and "department" for "to him" 
than a refiner or pipeline terminal in this state; in the and "director", respectively. 


catchline added "on gasoline previously received from a 


7-13-12. Manifest or bill of lading required when transporting 
gasoline. 


Every person transporting gasoline from a refinery or pipeline terminal in this state, import- 
ing gasoline into this state or exporting gasoline from this state, other than by pipeline or in the 
fuel supply tanks of motor vehicles, shall carry a manifest or bill of lading in form and content as 
prescribed by or acceptable to the department. The manifest or bill of lading shall be signed by 
the consignor and by every person accepting the gasoline or any part of it, with a notation as to 
the amount accepted. If a manifest or bill of lading is not required to be carried by the terms of 
this section, any person transporting gasoline without such a manifest or bill of lading shall, upon 
demand, furnish proof acceptable to the department that the gasoline so transported was legally 
acquired by a registered distributor who assumed liability for payment of the tax imposed by the 
Gasoline Tax Act. 


History: 1953 Comp., § 72-27-11, enacted by Laws The 1998 amendment, effective June 18, 1993, sub- 
1971, ch. 207, § 11; 1983, ch. 204, § 10; 1998, ch, 32, § 9. stituted "department" for "director" in the first and last 
sentences and "shall" for "must" in the last sentence. | 


7-13-13. Repealed. 


Repeals. — Laws 1998, ch. 44, § 6 repealed 7-13-13 in motor vehicles operated on highways, effective July 1, 
NMSA 1978, as enacted by Laws 1971, ch. 207, § 12, relat- 1998. For provisions of former sections, see the 1997 
ing to permit to purchase dyed gasoline and apply for.re- NMSA 1978 on NMOneSource.com. 


fund of gasoline tax on gasoline not used in motor boats or 


7-13-14. Repealed. 


Repeals, — Laws 1998, ch. 44, § 6 repealed 7-13-14 operate on highways, effective July 1, 1998. For provisions 
NMSA 1978, as enacted by Laws 1971, ch. 207, § 13, re- of former sections, see the 1997 NMSA 1978 on NMOne 
lating to claim for refund of gasoline tax paid on gasoline Source.com. 


not used in motor boats or in motor vehicles licensed to 


7-13-15. Repealed. ) 
Repeals. — Laws 1998, ch. 44, § 6 repealed 7-13-15 licensed to be operated on highways, identifying dye 


NMSA 1978, as enacted by Laws 1971, ch. 207, § 14, relat- added to such gasoline, effective July 1, 1998. For pro- 
ing to gasoline wholesalers or distributors may sell gaso- visions’of former sections, see the 1997 NMSA 1978 on 
line to be used other than in motor boats or in vehicles NMOneSource.com., 


7-13-16. Repealed. 


Repeals. — Laws 1983, ch. 211, § 42, repealed 7-13- relating to the refund gasoline wing fund, effective 
16 NMSA 1978, as enacted by Laws 1971, ch. 207, § 15, July 1, 1988, ; 
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7-13-17 PETROLEUM PRODUCTS LOADING FEE 7-13-18 


7-13-17. Permit to purchase undyed gasoline for certain off-road use 
and to claim refund of tax. 


A. Any person using gasoline in the operation of a clothes cleaning establishment, in stoves or other 
appliances burning gasoline, or operators of aircraft using aviation gasoline exclusively in the opera- 
tion of aircraft, upon proper showing of the permit provided for in this section, may purchase gasoline 
to which dye has not been added and may claim a refund thereon under the provisions of this section. 

B. Upon submission of proof satisfactory to the department that the requirements of this subsec- 
tion have been met, the department shall allow a claim for refund of gasoline tax paid on gasoline pur- 
chased and used in the manner described in Subsection A of this section by holders of permits issued 
under this section. The individual purchases of gasoline, other than that used for aviation fuel, must 
have been made in quantities of fifty gallons or more. Purchasers of aviation fuel may accumulate 
invoices to reach the fifty gallon minimum. No claim for refund may be presented or allowed on less 
than one hundred gallons so purchased. The secretary may prescribe by regulation or instruction the 
documents necessary to support a claim for refund made pursuant to the provisions of this subsection. 

C. The department shall create permits, in form and content as the secretary may prescribe, 
that will allow persons to purchase gasoline to which dye has not been added for the uses specified 
in Subsection A of this section. The secretary shall prescribe the method by which a person may 
apply for a permit. 

D. The secretary, upon notice and after hearing, may spire) for a period fa up to one year or 
revoke the gasoline tax refund permit of any person who makes any false statement on an applica- 
tion for a permit or on a claim for refund made pursuant to the provisions of this section, who uses 
the gasoline in a motor boat or in a vehicle registered to operate on the seach of this state or 
who violates any other provision of the Gasoline Tax Act. 


History: Laws 1998, ch. 44, §:2. Effective dates. — Laws 1998, ch. 44, § 7 made Laws 
1998, ch. 44, § 2 effective July 1, 1998. 


7-13-18. Dyed gasoline; permissible uses; penalties for misuse. 


A. Gasoline distributors and wholesalers who are registered as distributors or wholesalers 
with the department may sell gasoline to be used other than in motor boats or in vehicles licensed 
to operate on the highways. These distributors and wholesalers shall mix with the gasoline an 
identifying dye in a manner consistent with state and federal law and regulations. The depart- 
ment shall furnish without charge the dye upon request. Such dyed gasoline may not be used in 
motor boats or in vehicles registered to be operated upon the highways of this state. 

B. Any person who uses dyed gasoline in a motor boat or in a vehicle registered to be operated 
upon the highways of this state is liable for a civil penalty for each occurrence in an amount equal 
to the greater of one hundred dollars ($100) or the rate of the gasoline tax multiplied by the capac- 
ity in gallons of the fuel supply tank or tanks of the motor boat or vehicle. 


History: Laws 1998, ch. 44, § 3. Effective dates. — Laws 1998, ch. 44, § 7 made Laws 
1998; ch. 44, § 3 effective July 1, 1998. 
Petroleum Products Loading Fee 
Sec. Sec. 
7-13A-1. Short title. 7-13A-6. Fee returns; payment of fee. 
7-13A-2. Definitions. 7-13A-7. Claim for refund of petroleum products loading fee 
7-18A-3. Imposition and rate of fee; denomination as "pe- : on products previously loaded from a source 
troleum products loading fee", other than a refiner or pipeline terminal. 


7-13A-4. Exemptions. 

7-18A-5. Deduction; gasoline or special fuels returned; 
biodiesel for subsequent blending or resale 
by a rack operator. 
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7-13A-1 


7-18A-1. Short title. © ic 


TAXATION | 


7-13A-3 


Chapter 7, Article 183A NMSA 1978 may be cited as the "Petroleum Products Loading Fee Act". 


History: 1978 Comp., § 7-13A-1, enacted by Laws 
1990, ch. 124, § 14. 


Emergency clauses. — Laws 1990, ch. 124, § 25 con- | 


Cross references: — For the Natural. Gas and Crude 
Oil Production Incentive Act, see 7-29B-1 NMSA 1978 et 


seq. 
tained an emergency clause and was approved March 7, 
1990. 


7-13A-2. Definitions. 


As used in the Petroleum Products Loading Fee Act : . 

A. "department" means the taxation and revenue department, the secretary of beakiiend and 
revenue or any employee of the Pee Lacing exercising authority lawfully delegated ‘to one em- 
ployee by the secretary; 

B. "distributor" means any person bm anna or required to be hates as a rack opbfatd? or 
distributor for purposes of the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978] and any per- 
son registered or required to be registered as a rack operator or special fuel supplier for purposes 
of the Special Fuels Supplier Tax Act [Chapter 7, Article 16A NMSA 1978]; 

C. "gallon" means the quantity of liquid necessary to fill a standard United States gallon liquid 
measure, which is approximately 3.785 liters, or that'same quantity adjusted to a temperature 
of sixty degrees fahrenheit at the election of any distributor, but a distributor shall report on the 
same basis for a period of at least one year; 1} 

D. "load" means eight thousand gallons of petroleum product; 

E. "loading" means the act of placing or causing to be placed any petroleum product that is 
produced, refined, manufactured, blended or compounded at a refinery in this state or stored at a 
pipeline terminal in this state into tank cars, tank trucks, tank wagons or other types of transpor- 
tation equipment or into any tank or other container from which sales or deliveries not me 
transportation are made; 

F. "person" means an individual or any other legal entity, including any gas, water or electric 
utility owned or operated by a county, municipality or other political subdivision of the state. "Per- 
son" also means, to the extent permitted by law, any federal, state or other government or any de- 
partment, agency or instrumentality of the state, county, municipality or any political subdivision 
thereof; 

G. scat dalatanh product" means gasoline as defined in the Denteitins Tax Act and:special fuel as 
defined in the Special Fuels Supplier Tax Act; and 
..H» "secretary" means, unless the context indicates another pleauine the secretary of taxation 
and revenue or the secretary's delegate; and 

~ I. "unobligated balance of the corrective action fund" means corrective action fund eat less 
all known or anticipated liabilities against the fund. : 


History: 1978 Comp., § 7-18A-2, enacted by Laws 
1990, ch. 124, § 15; 1995, ch. 16, § 18; 1997, ch. 192;'§ 4. 

The 1997 amendment, effective June 1, 1997, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 

The 1995 amendment, effective January 1, 1996, in- 
serted "which is approximately 3.785 liters" in Subsection 
C; rewrote Subsection E which read "“highway' means 


every way or place, including toll roads; generally open 
to or intended to be used for public travel by motor ve- 
hicles, regardless of whether it is temporarily closed"; re- 
wrote Subsection F which read "motor vehicle' means any 
self-propelled vehicle suitable for operation on highways"; 
rewrote Subsection G; and, in Subsection K, added Para- 
graph (2) and redesignated former Paragraphs (2) and (8) 
as Paragraphs (8) and (4). 


7 -13A- 3. Imposition and rate of fee; denomination as “petroleum 


products loading fee". 


A. For the privilege of loading gasoline or special fuel from a rack at a refinery or pipeline ter- 
minal in this state into a cargo tank, there is imposed a fee on the distributor at a rate provided 
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7-13A-4 PETROLEUM PRODUCTS LOADING FEE 7-13A-4 


in Subsection C of this section on each gallon of gasoline or special fuel loaded in New Mexico on 
which the petroleum products loading fee has not been previously paid. 

B. For the privilege of importing gasoline or special fuel into this state for resale or consump- 
tion in this state there is imposed a fee determined as provided in Subsection C of this section on 
each load of gasoline or special fuel imported into New Mexico for resale or consumption on which 
the petroleum products loading fee has not been previously paid. For the purposes of this section, 
"load" means eight thousand gallons of gasoline or special fuel. To determine how many loads a 
person is to report under the provisions of this section, the person shall divide by eight thousand 
the total gallons of gasoline reported for the purposes of Section 7-13-3 NMSA 1978 as adjusted 
under the provisions of Section 7-13-4 NMSA 1978 and the total gallons of special fuels received in 
New Mexico less any gallons exempted under Section 7-183A-4 NMSA 1978. Loads shall be calcu- 
lated to the nearest one-hundredth of a load. 

C. The fee imposed by this section is and may be referred to as the "petroleum products loading 
fee" and shall be one hundred fifty dollars ($150) per load or whichever of the following applies: 

(1) in the event the secretary of environment certifies that the unobligated balance of the 
corrective action fund at the end of the prior fiscal year equals or exceeds eos million dollars 

($18,000,000) the fee shall be set at forty dollars ($40.00) per load; 

(2) in the event the secretary of environment certifies that the ale es el Belukive of the 
corrective action fund at the end of the prior fiscal year exceeds twelve million dollars ($12,000,000) 
but is less than eighteen million dollars ($18,000,000) the fee shall be set at eighty dollars ($80. 00) 
per load; 

(3) in the event the secretary of environment certifies that the unobligated balance of the 
corrective action fund at the end of the prior fiscal year exceeds six million dollars ($6,000,000) but 
is less than twelve million dollars ($12,000,000) the fee shall be set at one Pubes twenty dollars 
($120) per load; and 

- (4): in the event the secretary of environment certifies that the unobligated balance of the 
corrective action fund at the end of the prior fiscal year is less than six million dollars ($6,000,000) 
the fee shall be set at one hundred fifty dollars ($150) per load. 

D. The amount of the petroleum products loading fee set pursuant to Paragraph (1), (2), (3) or 
(4) of Subsection C of this section shall be imposed on the first day of the month following expira- 
tion of ninety days after the end of the fiscal year for which the certification was made. 

E. As used in this section, "unobligated balance of the corrective action fund" means corrective 
action fund equity less all known or anticipated liabilities:against the fund." 


History: 1978 Comp., § 7-13A-3, enacted by Laws For ground water protection corrective action fund, see 
1990, ch. 124, § 16; 1996, ch. 82, § 2. 74-6B-7 NMSA 1978. 

Cross references. — For distribution of petroleum The 1996 amendment, effective July 1, 1996, rewrote 
products loading fee, see 7-1-6.25 NMSA 1978. Subsection C and added Subsections D and E. © 


7-13A-4. Exemptions. 


A. Petroleum products that are either loaded into cargo tanks in New Mexico and exported for 
resale and consumption outside of New Mexico or are imported into New Mexico and subsequently 
exported for resale and consumption outside of New Mexico are exempt from the imposition of the 
petroleum products loading fee. 

B. Petroleum products sold to the United States or any agency or instrumentality thereof for 
the exclusive use of the United States or any agency or instrumentality thereof are exempt from 
the imposition of the petroleum products loading fee. 


History: 1978 Comp., § 7-13A-4, enacted by Laws_ ch. 9, § 33 and enacted a new section, effective July 1, 
1991, ch. 9, § 34. 1992. 

Repeals and reenactments. — Laws 1991, :ch. 9, § 34 
repealed 7-13A-4 NMSA 1978, as amended by Laws 1991, 
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7-18A-5. Deduction; gasoline or special fuels returned; biodiesel for 
subsequent blending or resale by a rack operator. 


A. Refunds and allowances made to buyers for gasoline or special fuels returned to the refiner, 
pipeline terminal operator or distributor or amounts of gasoline or special fuels, the payment for which 
has not been collected and has been determined to be uncollectible pursuant to provisions of:regula- 
tions issued by the secretary may be deducted from gallons used. to determine loads for the purposes 
of calculating the petroleum products loading fee. If such a payment is subsequently collected, the 
gallons represented shall be included in determining loads. The deduction under the provisions of this 
section shall not be allowed if the petroleum products loading fee has not been paid. previously on the 
petroleum products that were returned to the seller or the sale of which created an uncollectible debt. 

B. Biodiesel, as defined in the Special Fuels Supplier Tax Act. [Chapter 7, Article 16A NMSA 
1978], loaded in or imported into New Mexico and delivered to a.rack operator for subsequent 
blending or resale by a rack operator may be deducted from gallons'used to determine loads for the 
purposes of calculating the petroleum products loading fee. 

C: A taxpayer that deducts an amount of biodiesel pursuant to Subsection B of this section 
shall report the deducted amount separately with the taxpayer's return in a manner prescribed by 
the department, 
1D. ‘The department shall calculate the aggregate amount, in dollars, of the difference between 
the amount of the petroleum products loading fee that would have been collected in a fiscal year 
if not for the deduction allowed pursuant to Subsection B of this section and the amount of the 
petroleum products loading fee actually collected. The department shall compile an annual report 
that includes the aggregate amount, the number of taxpayers: that deducted an amount of bio- 
diesel pursuant to Subsection B of this section and any other information necessary to evaluate 
the deduction. Beginning in 2019 and every five years thereafter, the department,shall compile 
and present the annual reports to the revenue stabilization and tax policy committee and the leg- 
islative finance committee with an analysis of the costs and benefits to the state of the deduction. 

E. For purposes of this section, "rack operator" means the operator of a refinery in this state or 
the owner of special, fuel stored at a pipeline terminal in this state. 


History: 1978 Comp., § 7-18A-5, enacted by Laws 
1990, ch. 124, § 18; 2014, ch. 18, § 1. 

The 2014 amendment, effective May 21, 2014, pro- 
vided a deduction for certain: biodiesel for subsequent 
blending or resale by a rack operator; in the catchline, af- 
ter "returned", added "biodiesel for subsequent blending 


or resale by a rack operator; and added Subsections B, C, 
D and E. 

Applicability. — Laws 2014, ch. 18, § 2 provided that 
Laws 2014, ch. 18, § 1 applies to biodiesel loaded in or im- 
ported into New Mexico on or after July 1, 2014. 


7-13A-6. Fee returns; payment of fee. 


Any person who either loads gasoline or special fuel in New Mexico and any person who imports 
gasoline or special fuel into New Mexico for resale or consumption in New Mexico:shall file petro- 
leum products loading fee returns in form and content as prescribed by the secretary on or before 
the twenty-fifth day of the month following the month in which petroleum products are either 
loaded in New Mexico or imported into New Mexico. Such returns shall be accompanied by pay- 
ment of the amount of the petroleum products loading fee due. 


Emergency clauses. — Laws 1990, ch.'124, § 25 con- 
tained‘an emergency clause and was approved March 7, 
1990. 


History: 1978 Comp., § 7-13A-6, enacted by Laws © 
1990, ch. 124,819, 


7-13A-7. Claim for refund of petroleum products loading fee on 
products previously loaded from a source other than.a 
refiner or pipeline terminal. 


A. Upon the submission of proof satisfactory to the department, a distributor may claim, 
and the department may allow, a claim for refund of the petroleum products loading fee paid on 
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7-14-1 MOTOR VEHICLE EXCISE TAX 7-14-2 


petroleum products previously loaded in New Mexico-from a source other than a refiner or pipeline 
terminal in this state and placed in a terminal from which it will be loaded into tank cars, tank 
trucks, tank wagons or other types of transportation equipment. 

B» No person may submit claims for refund pursuant to this section more fraqasaly than 
quarterly. No claim for refund may be submitted or allowed on less than one hundred gallons. 

C. The department may prescribe the documents ise eseny to support a claim for refund pur- 
suant to the provisions of this section. 


History: Laws 2015 (1st S.S.), ch. 2,'§ 20. Effective dates. — Laws 2015 (1st §.S.), ch. 2 $ 26 
r made Laws 2015 (1st'S.S.), ch. 2, §.20 effective January 1, 
2016. 
ARTICLE 14 
® e 
Motor Vehicle Excise Tax 
Sec. Sec. 
7-14-1. Short title. 7-14-8. Imposition of penalty for failure to make timely 
7-14-2. Definitions. application. 
7-14-3. Imposition of motor vehicle excise tax. 7-14-9. Refunds; procedures. 
7-14-4. Determination of amount of motor vehicle excise 7-14-9.1. Protests. 
tax. 7-14-9.2. Penalties for failure to submit report or to pay; 
7-14-5,. Time of payment of tax. 0 : interest. 
7-14-6. Exemptions from tax. 7-14-10, Distribution of proceeds. 
7-14-7. Credit against tax. 7-14- 11. Administration by department; authority of de- 
7-14-7.1. Credit; vehicles used for short-term leasing} re- ‘partment. 


quirements; reports. 


7-14-1, Short title. 
Chapter 7, Article 14 NMSA 1978 may be cited as the "Motor Vehicle Excise Tax Act", 


History: 1978 Comp., § 7-14-1, enacted by Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 73, § 11. 1988, ch. 73, § 11 effective July 1, 1988. 


7-14-2. Definitions. 


As used in the Motor Vehicle Excise Tax Act: 

A, "department" means the taxation and revenue department, the secretary of taxation and 
revenue or an employee of that department exercising authority lawfully delegated to that. em- 
ployee by the secretary; 

B. "manufactured home" means a structure that exceeds either a width of eight feet or alength 
of thirty-two feet, when equipped for the road; 

C.. "motor vehicle" means every vehicle which is self-propelled and every vehicle which is pro- 
pelled by electric power obtained from batteries or from overhead trolley wires but, not operated 
upon rails; 

_D.. "person" means any individual, estate, trust, receiver, cooperative association, club, corpo- 
ration, company, firm, partnership, joint venture or syndicate; "person" also means, to the extent 
permitted by law, any federal, state or other governmental, unit or subdivision or an agency, de- 
partment or instrumentality thereof; 

E. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

F. ."tax" means the motor vehicle excise tax imposed under the Motor Vehicle Excise Tax Act; and 

G. "vehicle" means every device in, upon.or by which any person or property is or may be 
transported or drawn upon a highway, including any frame, chassis or body of any vehicle or motor 
vehicle, except devices moved by human power or used exclusively upon stationary rails or tracks. 


History: 1978 Comp., § 7-14-2, enacted by Laws Effective dates. — Laws 1988, ch, 73, § 58 made Laws 
1988, ch. 73, § 12. 1988, ch. 73, § 12 effective July 1, 1988. 
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7-14-3. Imposition of motor vehicle excise tax. 


An excise tax, subject to the credit provided by Section 7-14-7.1, is imposed upon the sale in this 
state of every vehicle, except as otherwise provided in Section 7-14-7.1 NMSA 1978 and manu- 
factured homes, required under the Motor Vehicle Code [Chapter 66, Articles 1 through 8. NMSA 
1978] to be registered in this state, To prevent evasion of the excise tax imposed by the Motor 
Vehicle Excise Tax Act and the duty to collect it, it is presumed that the issuance of every original 
and subsequent certificate of title for vehicles of a type required to be registered under the provi- 
sions of the Motor Vehicle Code constitutes a sale for tax purposes, unless specifically exempted 
by the Motor Vehicle Excise Tax Act or unless there is shown proof satisfactory to the department 
that the vehicle for which the certificate of title is sought came into the possession of the applicant 
as a voluntary transfer without consideration or as a transfer by operation of law. The excise tax 
imposed by this section shall be known as the "motor vehicle excise tax". 


History: 1978 Comp., § 7-14-38, enacted by Laws otherwise provided in Section 7-14-7.1 NMSA 1978" in the 
1988, ch. 73, § 18; 1991, ch. 197, § 3. first sentence, 

The 1991 amendment, effective July 1, 1991, inserted 
"subject to the credit provided by Section 7-14-7.1" and "as 


7-14-4, Determination of amount of motor vehicle excise tax. 


The rate of the motor vehicle excise tax is four percent and is applied to the price paid for the 
vehicle. If the price paid does not represent the value of the vehicle in the condition that existed at 
the time it was acquired, the tax rate shall be applied to the reasonable value of the vehicle in such 
condition at such time. However, allowances granted for vehicle trade-ins may be deducted from 
the price paid or the reasonable value of the vehicle purchased. 


History: 1978 Comp., § 7-14-4, enacted by Laws The 2019 amendment, effective July 1, 2019, in- 
1988, ch. 73, § 14; 2019, ch. 270, § 44. creased the motor vehicle excise tax rate; after "motor ve- 
hicle excise tax is", deleted "three" and added "four". 


7-14-5. Time of payment of tax. 


The tax shall be paid to the department by the applicant for the certificate of title at the time of 
application for issuance of the certificate. 


History: 1978 Comp., § 7-14-5, enacted by Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 73, § 15, 1988, ch. 73, § 15 effective July 1, 1988. 


7-14-6. Exemptions from tax. | 


A. A person who acquires a vehicle out of state thirty or more days before establishing a domi- 
cile in this state is exempt from the tax if the vehicle was acquired for personal use. 

B. A person applying for a certificate of title for a vehicle registered in another state is exempt 
from the tax if the person has previously registered and titled the vehicle in New Mexico and has 
owned the vehicle continuously since that time. 

C. Avehicle with a certificate of title owned by this state or any political subdivision is exempt 
from the tax. 

D. A person is exempt from the tax if the person has a disability at the time the person pur- 
chases a vehicle and can prove to the motor vehicle division of the department or its agent that 
modifications have been made to the vehicle that are: 

(1) due to that person's disability; and 
(2) necessary to enable that person to drive that vehicle or be transported in that valida! 
kK, A person is exempt from the tax if the person is a bona fide resident of New Mexico who 
served in the armed forces of the United States and who suffered, while serving in the armed 
forces or from a service-connected cause, the loss or complete and total loss of use of: 
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7-14-7 MOTOR VEHICLE EXCISE TAX 7-14-7.1 


(1) one or both legs at or above the ankle; or 
(2) one or both arms at or above the wrist. 
F. A person who acquires a vehicle for subsequent lease shall be exempt from the tax if: 
(1) the person does not use the vehicle in any manner other than holding it for lease or 
sale or leasing or selling it in the ordinary course of business; 
(2) the lease is for a term of more than six months; 
(3) the receipts from the subsequent lease are subject to the gross receipts tax; and 
(4) the vehicle does not have a gross vehicle weight of over twenty-six thousand pounds. 
G. From July 1, 2004 through June 30, 2009, vehicles that are gasoline-electric hybrid vehicles 
with a United States environmental protection agency fuel economy rating of at least twenty- 
seven and one-half miles per gallon are eligible for a one-time exemption from the tax at the time 
of the issuance of the original certificate of title for the vehicle. 


History: 1978 Comp., § 7-14-6, enacted by Laws The 1994 amendment, effective May 18; 1994, added 
1988, ch. 78, § 16; 1990, ch. 24, § 1; 1994, ch. 139, § 1; Subsection E. 
2004, ch. 66, § 3; 2007, ch. 319, § 1. The 1990 amendment, effective June 1, 1990, deleted 
The 2007 amendment, effective June 15, 2007, re- former Subsection A relating to the exemption for the per- 
wrote Subsection D and added a new Subsection E. son on active duty in the military service or as officers of 
The 2004 amendments, effective July 1, 2004, added the public health service and redesignated former Subsec- 


Subsection F. tions B to E as present Subsections A to D. 


7-14-7, Credit against tax. 


A. Ifavehicle has been acquired through an out-of-state transaction upon which a gross receipts, 
sales, compensating or similar tax was levied by another state or political subdivision thereof, the 
amount of the tax paid may be credited against the tax due this state on the same vehicle. 

B. Ifavehicle has been acquired through a transaction on reservation or trust land within an 
Indian nation, tribe or pueblo, located wholly or partly in New Mexico, upon which a gross receipts, 
sales, compensating or similar tax was levied by the Indian nation, tribe or pueblo, the amount of 
the tax paid may be credited against the tax due this state on the same vehicle. 


History: 1978 Comp., § 7-14-7, enacted by: Laws tax paid to an Indian nation, tribe or pueblo; and added 
1988, ch. 73, § 17; 2022, ch. 48, § 1. Subsection B. 

The 2022 amendment, effective July 1, 2022, provided 
a credit against the motor vehicle excise tax for a similar 


7-14-7.1. Credit; vehicles used for short-term leasing; requirements; 
reports. 2) Mi © 


A. Upon application of the owner, the secretary shall suspend payment of the tax and issue a 
certificate of title without payment of the tax for any vehicle the leasing of which is subject to the 
Leased Vehicle Gross Receipts Tax Act [Chapter 7, Article 14A NMSA 1978], if: 

(1) the vehicle is acquired by the owner on or after July 1, 1991; 

(2). the vehicle is required to be registered in this state; 

(3) the owner presents proof satisfactory to the secretary that the owner is registered with 
the department to pay the leased vehicle gross receipts tax; and 

(4) the owner declares that the vehicle for which issuance of a certificate of title is being 
applied will be part of a vehicle fleet of at least five vehicles, will be used primarily as a short-term 
rental vehicle and that each period of rental or lease will not exceed six months. 

B. Ifan owner has paid.the motor vehicle excise tax after July 1, 1991 with respect to a vehicle 
that qualifies for suspension of the motor vehicle excise tax pursuant to Subsection A of this sec- 
tion, the owner may apply for a refund of the motor vehicle excise tax paid, but the application for 
refund must be made within one year of the date certificate of title was issued to the owner for 
the vehicle. If application is made after that time, the claim for refund is not.timely and the motor 
vehicle excise tax paid shall not be refunded. 

C. On or before the twenty-fifth day of the month following the close of the calendar year, the 
owner shall submit to the department in a form prescribed by the secretary a report indicating the 
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7-14-8 TAXATION 7-14-9.1 
total collections of leased vehicle gross receipts tax collected in lieu of the tax. The report shall also 
indicate the amount of tax that would have been paid in the state of New Mexico for the preceding 
calendar year. 

D. - If the total amount of leased ones gross receipts tax is less thant the eed rch of tax that 
would have been collected, the owner shall pay the difference to the department at the time of fil- 
ing the report required by Subsection B of this section. 

E. Once the total amount of leased vehicle gross receipts tax credited with respect to a vehicle 
for which payment of the motor vehicle excise tax is suspended pursuant to Subsection A of this 
section equals or exceeds the amount of motor vehicle excise tax due on that vehicle, or the owner 
has paid the difference pursuant to Subsection D of this section, the secretary shall cause the 


records of the department to indicate that the motor vehicle excise tax due with respect to ie 
vehicle is paid in full and that payment is no longer suspended. 


History: 1978 Comp., § 7-14-7.1, enacted by Laws 
1991, ch. 197, § 4; 1993, ch. 347, § 1; 1994, ch. 104, § 1. 

The 1994 amendment, effective May 18, 1994, deleted 
"motor vehicle excise" preceding "tax" twice in Subsection 
A, deleted former Subsections C, D, HK, F and G, concerning 
reports of suspended taxes, crediting of suspended taxes 
against taxes due on the vehicle, adjustment of depart- 
ment records to reflect payments, and payments by ve- 
hicle owners of amounts due on the vehicles; and added 
Subsections C, D and E, 


Applicability. — Laws 1994, ch. 104, § 3 made the 
provisions of §§ 1 and 2:of the act applicable to vehicle 
registered on or after January 1, 1994; and to vehicles reg- 
istered during 1998 and for which the motor vehicle excise 
tax was'suspended during the last six months ofithe year. 

The 1993 amendment, effective July 1, 1993, inserted 
present Subsection B, redesignated former Subsections B 
to F as present Subsections C to G, and inserted "the ve- 
hicle identification number" near the middle of the second 
sentence of Subsection C. 


7-14-8. Imposition of penalty for failure to make timely application. | 


A penalty of fifty percent of the tax is invposbd on any person who is: 

A: domiciled in this state and accepts transfer in this state, but fails to apply for a chrtifidite of ti- 
tle within ninety days of the date on which ownership of the-vehicle was transferred to the person; or 

B. domiciled in this state but accepts transfer outside this state and fails to:apply for a certifi- 
cate of title within ninety days of the date on which the vehicle is brought into this state. 


History: 1978 Comp., § 7-14-8, enacted by Laws 
1988, ch. 78, § 18. 


7-14-9. Refunds; procedures. 


Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ye 73, § 18 effective ets 1, 1988... 


A. If any person believes that the person has‘made’ payment of any motor vehicle excise tax in 
excess of that for which the person was liable or has been denied any credit against motor vehicle 
excise tax, that person may claim a refund by directing to the secretary a claim for retung in ac- 
cordance with the provisions of Section 7-1-26 NMSA 1978. 

B. The department may ‘authorize refunds of the motor bees excise tax in accordance with 


the provisions of Section 7-1-29 NMSA 1978. 


History: 1978 Comp., § 7-14-9, enacted by Laws 
1988, ch. 73, § 19; 1993, ch. 347, § 2. 

The 1993 amendment, effective July 1, 1993, deleted 
"protests" following "Refunds" in the catchline; deleted 


7-14-9.1. Protests. 


‘former Subsection B, pertaining to the procedure for pro- 


tests of denial of a claim for refund; redesignated former 
Subsection C as present Subsection B; and. made minor 
stylistic changes in el wee A. 


A. Any person upon whom a penalty is imposed by the Motor Vehicle Excise Tax Act may pro- 
test the imposition of the penalty in accordance with the provisions of Aas gac 7-1-24 and 7-1-25 


NMSA 1978. 


B. Any person whose-claim for refund of motor vehicle excise tax is denied in whole or in part 
may protest the denial in accordance with the provisions of Sections 7-1-24 and 7-1-25 NMSA 1978. 


History: Laws 1998, ch. 347, § 4. 


Effective dates. — Laws 1993, ch. 347, § 6 nee Laws 
1998, ch. 347, § 4 effective July 1, 1993, 
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7-14-9.2 MOTOR VEHICLE EXCISE TAX 7-14-11 


7-14-9.2. Penalties for failure to submit report or to pay; interest. 


A. Any person required to submit the report required by Subsection C of Section 7-14-7.1 
NMSA 1978 who does not file the report in the manner and by the date required shall pay a pen- 
alty in an amount equal to five percent of the total amount of tax suspended pursuant to Subsec- 
tion A of Section 7-14-7.1 NMSA 1978 for vehicles required to be included in the report. 

B. Any person required to pay any amount pursuant to Subsection D of Section 7-14-7.1 NMSA 
1978 who fails to pay the amount by the date required is liable for penalty in an amount equal to 
the greater of five dollars ($5.00) or two percent per month or any fraction of a month from the 
date the amount was due multiplied by the amount of tax due but not paid, not to exceed a maxi- 
mum of ten percent of the tax due but not paid. 

C. If any person required to pay any amount pursuant to Subsection D of Section 7-14-7.1 
NMSA 1978 fails to pay the amount by the date required, interest shall be paid to the state on 


such amount in accordance with the provisions of Section 7-1-67 NMSA 1978. 


History: Laws 1993, ch. 347, § 5; 1994, ch. 104, § 2. 

The 1994 amendment, effective May 18, 1994, deleted 
"motor vehicle excise" preceding "tax" in Subsection A; 
in Subsection B, deleted "of motor vehicle tax" following 
"any amount," substituted "D" for "F or G," substituted 
“amount" for "tax" preceding "was due," and deleted 
"motor vehicle excise" preceding the first occurrence of 
"tax due"; and in Subsection C, substituted "pursuant to 


7-14-10. Distribution of proceeds. 


Subsection D" for "of motor vehicle excise tax pursuant to 
Subsection F or G." 

Applicability. — Laws 1994, ch. 104, § 3 made the 
provisions of §§ 1 and 2 of the act applicable to vehicle 
registered on or after January 1, 1994, and to vehicles reg- 
istered during 1998 and for which the motor vehicle excise 
tax was suspended during the last six months of the year. 


The receipts from the tax and any associated interest and penalties shall be deposited in the 
"motor vehicle suspense fund", hereby created in the state treasury. As of the end of each month, 
the net receipts attributable to the tax and associated penalties and interest shall be distributed 


as follows: 


A. fifty-nine and thirty-nine hundredths percent to the general fund; 
B. twenty-one and eighty-six hundredths percent to the state road fund; and 
C. eighteen and seventy-five hundredths percent to the transportation project fund. 


History: 1978 Comp., § 7-14-10, enacted by Laws 
1988, ch. 73, § 20; 1991, ch. 9, § 35; 1993, ch. 347, § 3; 
1994, ch. 5, § 25; 2018, ch. 3, § 1; 2019, ch. 270, § 45; 
2021, ch, 22, § 1. ) 

The 2021 amendment, effective July 1, 2021, changed 
a distribution of the motor vehicle excise tax from the local 
governments road fund to the transportation project fund; 
deleted former Subsection A, deleted subsection designation 
"B.", deleted the language from former Subsection B, "be- 
ginning July 1, 2021", and redesignated former Paragraphs 
B(1) through B(3) as Subsections A through C, respectively; 
and in Subsection C, after "percent to the", deleted "local 
governments road" and added "transportation project". 

The 2019 amendment, effective July 1, 2019, revised 
how funds from the motor vehicle suspense fund are dis- 
tributed; deleted former Subsections A and B and added 
new Subsections A and B. 

The 2018 amendment, effective July 1, 2018, distrib- 
uted a portion of the revenue from the motor vehicle excise 


tax to the state road fund; in the introductory clause, after 
"shall be distributed", added "as follows:"; added Subsec- 
tion A and new subsection designation."B."; and in Sub- 
section B, added "the remainder", 

The 1994 amendment, effective August 1, 1994, de- 
leted former Subsections A and B, relating to distribution 
of receipts, deleted "motor vehicle excise" preceding "tax" 
in both sentences, and substituted "to the general fund" 
for "as follows" in the second sentence. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "governments" for "government's" in Subsection B. 

The 1991 amendment, effective July 1, 1991, deleted 
former Subsection A which read "five-twelfths to the state 
road fund"; redesignated former Subsections B and C as 
Subsections A and B; substituted, "three-fourths" for "one- 
third" in Subsection A; and substituted "one-fourth" for 
"the remainder" in Subsection B. 


7-14-11. Administration by department; authority of department. 


A. The department has the authority and duty to administer the Motor Vehicle Excise Tax Act 
and to impose, collect and enforce the motor vehicle excise tax. 

B. The department has the authority to interpret the provisions of the Motor Vehicle Excise 
Tax Act and to promulgate regulations with respect to that act. The extent to which regulations 
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7-14A-1 TAXATION 7-14A-2 


will have retroactive effect. shall-be stated and, if no such statement is made, they will be applied 
prospectively only. 


History: 1978 Comp., § 7-14-11, enacted oa Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 73, § 21. 1988, ch. 73, § 21 effective July 1, 1988... 
ARTICLE 14A 
Leased Vehicle Gross Receipts Tax 

Sec. Sec. j rahe 
7-14A-1. Short title. 7-14A-6. Date payment due. , , 
7-14A-2, Definitions. 7-14A-7, Deduction; transactions in interstate commerce, 
7-14A-8, Imposition and rate of tax; denomination as 7-14A-8. Deduction; trade-in allowance. 

"leased vehicle gross receipts tax". 7-14A-9. Exemption; vehicles titled before July 1, 1991. 
7-14A-3.1. Imposition and rate; leased vehicle surcharge. 7-14A-10. Distribution of proceeds, 
7-14A-4. Presumption of taxability, 7-14A-11,, Administration. 
7-14A-5. Separately stating the leased vehicle gross re- ihe , aan 

ceipts tax. 


Chapter 7, Article 14A NMSA 1978 may be cited as the "Leased Vehicle Gross Receipts Tax Act". 


History: Laws 1991, ch. 197, § 5; 1993, ch. 30, § 20. The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 7, Article 14A NMSA 1978" for "Sections 5 
through 15 of this Act". 


7-14A-2. Definitions. f “i 


As used in the Leased Vehicle Gross Receipts Tax Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any. employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. "engaging in business" means carrying on or causing to be carried on the leasing of vehicles 
with the purpose of direct or indirect benefit; 

C. "gross receipts" means the total amount of money or the value of othet Giridideration’s re- 
ceived from leasing vehicles used in New Mexico, but excludes cash discounts allowed and taken, 
leased vehicle gross receipts tax payable on transactions for the reporting period, gross receipts 
tax payable pursuant to the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 
NMSA 1978] on transactions for the reporting period and taxes imposed pursuant to the provi- 
sions of any local option gross receipts tax, as that term is defined in the Tax Administration Act 
[Chapter 7, Article 1: NMSA 1978], that is payable on transactions for the reporting period and 
any type of time-price differential. Also excluded from "gross receipts" are any gross receipts or 
sales taxes imposed by an Indian nation, tribe or pueblo, provided that the tax is approved, if 
approval is required by federal law or regulation, by the secretary of the interior of the United 
States, and provided further that the gross receipts or sales tax imposed by the Indian nation, 
tribe or pueblo provides a reciprocal exclusion for gross receipts, sales or gross receipts-based ex- 
cise taxes imposed by the state or its political subdivisions. In an exchange in which the money 
or other consideration received does not represent the value of the lease of the vehicle, "gross 
receipts" means the reasonable value‘of the lease of the vehicle. When the leasing of vehicles is 
made under a leasing contract, the seller or lessor may elect to treat all receipts under those 
contracts as gross receipts:as and when the: payments are actually received. "Gross receipts" also 
includes amounts paid by members of any BPD aETe association or similar organization for the 
lease of vehicles by that organization; 
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7-14A-3 LEASED VEHICLE GROSS RECEIPTS TAX 7-14A-4 


D. "leasing" means any arrangement whereby, for a consideration, a vehicle without a driver 
furnished by the lessor or owner is employed for or by any person other than the owner of the ve- 
hicle for a ints of not more than six months; 

E. "person" means any individual, estate, trust, receiver, cooperative association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other entity; and 

F. "vehicle" means a passenger automobile designed to accommodate six or fewer adlt [adult] 
human beings that is part of a fleet of five or more passenger automobiles owned by the same 
person. 


History: Laws 1991, ch. 197, § 6; 1995, ch. 70, § 17. receipts tax, as that term is defined in the Tax Adminis- 
Bracketed material. — The bracketed material was tration Act" for "the County Fire Protection Excise Tax Act 
inserted by the compiler and is not part of the law. or any municipality or county sales or gross receipts tax" 
The 1995 amendment, effective July 1, 1995, deleted in the first sentence, and inserted "nation" in two places in 


"or division" following "department" in Subsection A, the second sentence. 
and in Subsection C, substituted "any local option gross ° 


7-14A-3. Imposition and rate of tax; denomination as "leased vehicle 
gross receipts tax". 


A. For the privilege of engaging in business, an excise tax equal to five percent of gross receipts 
is imposed on any person engaging in business in New Mexico, 
-B... The tax imposed by this section shall be referred to as the "leased vehicle gross receipts tax". 


History: Laws 1991, ch. 197, § 7. Effective dates. — Laws 1991, ch. 197,.$ 16 made 
Laws 1991, ch. 197, § 7 effective July 1, 1991. 


7-14A-3.1. Imposition and rate; leased vehicle surcharge. 


A. Except as provided in Subsection B of this section, there is imposed a surcharge on the leas- 
ing of a vehicle to another person by a person engaging in business in New Mexico if the lease is 
subject to the leased vehicle gross receipts tax. The amount of this surcharge is two dollars ($2.00) 
for each day the vehicle is leased by the person. The surcharge may be referred to as the"leased 
vehicle surcharge". 

B. The leased vehicle surcharge imposed in Subsection A of this section shall not apply to 
the lease of a temporary replacement vehicle if the lessee signs a statement that the temporary 
replacement vehicle is to be used as a replacement for another vehicle that is being repaired, 
serviced or replaced. For the purposes of this section, "temporary replacement vehicle" means a 
vehicle that is: . 4 

‘(1) used by an individual in place of another vehicle that is unavailable for use by the in- 
dividual due to loss, damage, mechanical breakdown or need for servicing; and 

(2) leased temporarily by or on behalf of the individual or loaned temporarily to the individ- 

ual by a vehicle repair facility or dealer while the other vehicle is being repaired, serviced or replaced. 


History: Laws 1993, ch. 359, § 1; 2007, ch. 172, § 22. The 2007 amendment, effective July 1, 2007, added 
‘ Subsection B. 


7-14A-4, Presumption of taxability. 


To prevent evasion of the leased vehicle gross receipts tax and the leased vehicle surcharge and 
to aid in their administration, it is presumed that all receipts of a person engaging in business 
are subject to the leased vehicle gross receipts tax and that all vehicles leased by that person are 
subject to the leased vehicle surcharge. 


History: Laws 1991, ch. 197, § 8; 1993, ch. 359, § 2. beginning "and that all vehicles" at the end of the section, 
The 1993 amendment, effective suly 1, 1993, inserted and made a minor stylistic change. 
"and the leased vehicle surcharge’ added the language 
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7-14A-5. Separately stating the leased vehicle gross receipts tax. 


When the leased vehicle gross receipts tax is stated separately on the books of the lessor and 
if the total amount of tax that is stated separately on transactions reportable within one report- 
ing period is in excess of the amount of leased vehicle gross receipts tax otherwise payable on the 
transactions on which the tax was separately stated, the excess amount of tax stated on the trans- 
actions within that reporting period shall be included in gross receipts. 


History: Laws 1991, ch. 197, § 9. Effective dates. — Laws 1991, ch. 197, § 16 made 
Laws 1991, ch. 197, § 9 effective July 1, 1991. 


7:14A-6, Date payment due. 


The tax and the surcharge imposed by the Leased Vehicle Gross Receipts Tax Act are to be paid on 
or before the twenty-fifth day of the month following the month in which the taxable event occurs. 


History: Laws 1991, ch. 197, § 10; 1998, ch. 359,°§ 3. The 1993 amendment, effective July 1, 1993, inserted 
"and the surcharge" and made a minor stylistic change. 


7-14A-7. Deduction; transactions in interstate commerce. 


Receipts from transactions in interstate commerce may be deducted from gross receipts to the 
extent that the imposition of the leased vehicle gross receipts tax would be unlawful under the 
United States constitution. 


History: Laws 1991, ch. 197, § 11. Effective dates. — Laws 1991, ch. 197, § 16 made 
Laws 1991, ch. 197, § 11 effective July.1, 1991. 


7-14A-8, Deduction; trade-in allowance. 


Receipts represented by allowances granted for vehicle trade-ins may be deducted futin aubss 
receipts. 


History: Laws 1991, ch. 197, § 12. _ Effective dates. — Laws 1991, ch. 197, § 16 made 
Laws 1991, ch. 197, § 12 effective July 1, 1991. 


7-14A-9. Exemption; vehicles titled before July 1, 1991. 


The receipts from the leasing by the owner of vehicles that were acquired by the owner prior to 
July 1, 1991 and with respect to which the excise tax pursuant to Section 7-14-3 NMSA 1978 was 
paid and a certificate of title issued prior to July 1, 1991 are exempt from the tax imposed by Sec- 
tion 7 [7-14A-3 NMSA 1978] of this act. 


History: Laws 1991, ch. 197, § 13. Effective dates. —.Laws 1991, ch. 197, § 16 made 
Laws 1991, ch. 197, § 18 effective July 1, 1991. 


7-14A-10. Distribution of proceeds. 


At the end of each month, the net receipts attributable to the leased vehicle gross receipts tax 
and any associated penalties and interest shall be distributed as follows: 

A. one-fourth to the local governments road fund; and 

B. three-fourths to the highway infrastructure fund. 


History: Laws 1991, ch. 197, § 14; 1999 (1st S.S.), ch. A and B, relating to the manner of distribution of the net 

9, $1. receipts, * 
The 1999 amendment, effective July 1, 1999, substi- 

tuted present Subsections A and B for former Subsections 
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7-14A-11. Administration. 


A. The department shall interpret the provisions of the Leased Vehicle Gross Receipts Tax Act. 

B. The department shall administer and enforce the collection of the leased vehicle gross re- 
ceipts tax and the leased vehicle surcharge, and the Tax Administration Act applies to the admin- 
istration and enforcement of the tax and the surcharge. 


History: Laws 1991, ch. 197, § 15; 1993, ch. 359, § 4. The 1993 amendment, effective July 1, 1993, inserted 
"and the leased vehicle surcharge" near the middle and 
added "and the surcharge" at the end, in Subsection B. 


ARTICLE 15 
Trip Tax 


ec, 


1. Recompiled. 3.2. Exemption from tax. 


8 
7- 
1,1. Short title. 7-15-4. » Interest; penalties. 
T- 
T- 


8 

7-15- 15- 
7-15- 15- 
7-15-2. Repealed. 15-5. Distribution of proceeds. 
7-15- 15- 
7-15- 

7-15- 


2.1. Definitions. 6. Administration by department; authority of de- 


3. Repealed. partment. 
3.1. Trip tax; computation. 


7-15-1. Recompiled. 


Recompilations. — Laws 1988, ch. 73, § 24 recompiled 
former 7-15-1 NMSA 1978, relating to computation of the 
trip tax, as 7-15-3.1 NMSA 1978, effective July 1, 1988. 


7-15-1.1. Short title. 
Chapter 7, Article 15 NMSA 1978 may be cited as the "Trip Tax Act". 


History: 1978 Comp., § 7-15-1. 1, enacted by Laws 
1988, ch. 73, § 22. 


7-15-2. Repealed. 


Repeals. — Laws 1988, ch. 73, § 56A, repealed 7-15-2 relating to exemption from mileage tax of certain vehicles 
NMSA 1978, as enacted by Laws 1948, ch. 125, § 13, transporting farm products, effective July 1, 1988. 


7-15-2.1. Definitions. 


As cided § in the Trip Tax Act: 

A. "combination gross vehicle Sag means the sum total of the gross vehicle weights of all 
units of a combination; 

B. "commercial motor carrier vehicle" means any motor vehicle with a gross beet of twelve 
thousand pounds or more used or reserved for use in the transportation of persons, property or 
merchandise for hire, compensation or profit or in the furtherance of a commercial enterprise or 
any vehicle used or maintained primarily for the transportation of property or merchandise or for 
drawing other vehicles so used or maintained; ! 

C. "department" means the department of transportation, the secretary of transportation and 
any employee of the department of transportation exercising authority lawfully delegated to that 
employee by the secretary; 

D. "gross vehicle weight" means the weight of a vehicle without load; plus the weight of any load; 

E. "motor vehicle" means every vehicle which is self-propelled and every vehicle which is pro- 
pelled by electric power obtained from batteries or from overhead trolley wires, but not operated 
upon rails; 
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7-15-3 TAXATION 


7-15-3.1 


F. "registrant" means the person who has registered the vehicle pursuant tothe laws of this 


state or another state; 


G. "trip tax" means the use fee imposed under the Trip Tax Act; and 

H. "vehicle" means every device in, upon or by which any person or property is or may be 
transported or drawn upon a highway, including any frame, chassis or body of any vehicle or motor 
vehicle, except devices moved by human power or used exclusively upon stationary rails or tracks. 


History: 1978 Comp., § 7-15-2.1, enacted by Laws 
1988, ch. 73, § 23; 1998 (ist 8.8.), ch. 10, § 1; 2021, ch. 
59, § 1. 

The 2021 amendment, effective June 18, 2021, re- 
placed the department of public safety with the depart- 
ment of transportation in the definition of "department"; 
as used in the Trip Tax Act; and in Subsection C, changed 


7-15-3. Repealed. 


Repeals. — Laws 1988, ch. 73, § 56A repealed 7-15-3 
NMSA 1978, as enacted by Laws 1943, ch. ‘125, § 14, re- 
lating to exemption from mileage tax of retail merchants 


"public safety" to "transportation" throughout, and after 
"employee of the department", added "of transportation". 
The 1998 amendment, effective July 1, 1998, sub- 
stituted "department of public safety" and "secretary of 
public safety" for "taxation and revenue department" and 
"secretary of revenue", respectively, in Subsection C. 


doing business outside of state when transporting farm 
products to wholesalers or mantifacttirers, effective 
July 1, 1988. 


7-15-3.1. Trip tax; computation. 


A. For the purpose of providing funds for the construction, maintenance, repair and recon- 
struction of this state's public highways, a use fee, to be known as the "trip tax", is imposed in lieu 
of registration fees and the weight distance tax on the registrant, owner or eperatc of any foreign- 
based commercial motor carrier vehicle that is: 

(1) not registered in this state under interstate registration; 

(2) not registered in this state under proportional registration; 

(3) not subject to a valid reciprocity agreement; 

(4) not registered as a foreign commercial motor carrier vehicle under short-term registra- 
tion; . 

(5) not registered under an allocation of one-way rental fleet vehicles; and 

(6) not exempted from registration and the payment of any registration fees and not. ex- 
empted from the payment of the trip tax under Section 65-5-3 NMSA 1978. 

B. Except as provided otherwise in Subsections C and D of this section, the trip tax shall be 
computed as follows: 

(1) when the gross vehicle weight. or combination gross Bree weight. exceeds, twelve 
thousand pounds but does not exceed twenty-six thousand pounds, seven cents ($.07) a mile'for 
mileage to be traveled on the public highways within New Mexico, measured from the point of en- 
tering the state to the point of destination or place of leaving the state; 

(2) when the gross vehicle weight or combination gross vehicle weight exceeds Pere 
thousand pounds and does not exceed fifty-four thousand pounds, twelve cents ($.12) a mile:for 
mileage to be traveled on the public highways within New Mexico, measured from the point of en- 
tering the state to the point of destination or place of leaving the state; 

(3) when the gross vehicle weight or combination gross vehicle weight exceeds eftytour 
thousand pounds and does not exceed seventy-two thousand pounds, fifteen cents ($,15) a mile 
for mileage to be traveled on the public highways within New Mexico, measured from the abhi of 
entering the state to the point of destination or place of leaving the state; and 

(4) when the gross vehicle weight or combination gross vehicle weight exceeds aaten tt 
two thousand pounds, sixteen cents ($.16),a mile for'mileage to be traveled on the public highways 
within New Mexico, measured from the point of entering the state to the point of destination or 
place of leaving the state. 

C. .The department, by regulation; shal establish a procedure for the issuance of cond trip 
permits for: 

(1).. trips by a single yaliicle or a fleet: of vehicles for the purpose of: 
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7-15-3.2 TRIP TAX 7-15-4 


(a) custom harvesting operations; or . 
(b) the transportation of goods or passengers between ihe state and Mexico; or 
(2) any vehicle that is unable to declare at the time of entering the state the point of desti- 
nation or place of leaving the state. 

D. Prepaid trip permits established pursuant to Subsection C of this section shall be sold in 
increments of no less than fifty dollars ($50.00). Any portion not used prior to one year from the 
date of issuance shall not be refundable. Prepaid trip permits shall not be transferable between 
a registrant, owner or operator and another registrant, owner or operator. Charges against the 
prepaid trip permit shall be based on the computations specified in Subsection B of this section. 


History: 1941 Comp., § 68-1531, enacted by Laws The 1994 amendment, effective July 1, 1994, substi- 
1943, ch, 125, § 12; 1958 Comp., § 64-30-12; Laws 1972, tuted "Subsections C and D" for "Subsection C" in the 
ch. 7, § 30; 1980, ch. 59, § 1; 1987, ch. 347, § 13; 1978 introductory language of Subsection B; and substituted 
Comp., § 7-15-1, recompiled as 1978 Comp., § 7-15-3.1: Subsections C and D for former Subsection:C, relating to 
by Laws 1988, ch. 73, § 24; 19938, ch. 30, § 21; 1994, ch. flat fee permits. 

49; § 132005, ch.:258, § 1. The 1993 amendment, effective June 18, 1993, substi- 

The 2005 amendment, effective July 1, 2005, in Sub- tuted "fuel excise tax" for "fuel tax" and "Section 7-16A- 
section B(1), changed the trip tax from five cents to seven 8" for "Section 7-16-3" near the end of Subsection C and 
cents; in Subsection B(2), changed the trip tax from nine made a minor stylistic change. 


cents to twelve cents; in Subsection B(3), changed the trip 


tax from eleven. cents to fifteen cents; and in.Subsection ANNOTATIONS 
B(4), changed the trip tax from twelve cents to sixteen Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
cents. taxation of motor carriers as affected by commerce clause, 


17 A.L.R.2d 421, 


7-15-3.2. Exemption from tax. 


Exempted from imposition of the trip tax is the use of the highways of this state by commercial 
motor carrier vehicles while operating exclusively within ton miles of a border with Mexico in con- 
junction with crossing the border with Mexico. 


History: Laws 2006, ch. 44, § 1. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch, 44 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


7-15-4. Interest; penalties. 


A. Ifany trip tax is not paid when due, interest shall be paid to the state on such amount from 
the date on which the trip tax becomes due until it is paid. Interest shall be due to the state at the 
rate of fifteen percent a year, computed at the rate of one and one-quarter percent per month or 
any fraction thereof, except that, if the amount of interest due at the time payment is made is less 
than one dollar ($1.00), then no interest shall be due. Nothing in this subsection shall be construed 
to impose interest on interest or interest on penalty. 

B. In the case of failure, due to negligence or disregard of rules and Papuleeeciess but without 
intent to defraud, to pay when due any amount of trip tax required to be paid, there shall be 
added to the amount as penalty two percent per month, or any fraction thereof, from the date on 
which the trip tax becomes due until the time payment is made, provided that the total penalty 
shall not exceed ten percent of the amount nor shall it be less than a minimum of five dollars 
($5.00). 

C. In the case of failure to pay when due any amount of trip tax required to be paid, with in- 
tent to defraud the state, there shall be added to the amount fifty percent thereof or a minimum of 
twenty-five dollars ($25.00), whichever is greater, as penalty. 


History: 1978 Comp., § 7-15+4, enacted by Laws’ | Laws 1948, ch. 125, § 15, relating to exemption from mile- 


1988, ch. 73, § 25. age tax of vehicles of public utilities, corporations, compa- 
Repeals and reenactments. — Laws 1988, ch. 73, nies, or individuals used in regular course of business, and 
§ 25 repealed former 7-15-4 NMSA 1978, as enacted by enacted a new section, effective July 1, 1988. 
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7-15-5 TAXATION 7-15A-2 


7-15-5. Distribution of proceeds. 


The receipts from permit fees established pursuant to Subsection C of Section 7-15-3.1 NMSA 
1978, the trip tax and any associated interest and penalties shall be deposited into the "motor 
vehicle suspense fund", hereby created in the state treasury. As of the end of each month, the net 
receipts attributable to the permit fees established pursuant to Subsection C of Section 7-15-3,1 
NMSA 1978, trip tax and penalties and interest associated with the trip tax shall be distributed 


to the state road fund. " 
History: 1978 Comp., § 7-15-5, enacted by Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 


1988, ch. 73, § 26. 1988, ch. 73, § 26 effective July 1, 1988, 


7-15-6. Administration by department; authority of department. 


A. The department has the authority and duty to administer the Trip Tax Act. and toimpose, 
collect and enforce the trip tax. 

B. The department has the authority to interpret the provisions of the Trip Tax Act and to 
promulgate regulations with respect to the Trip Tax Act. The extent to which regulations will have 
retroactive effect shall be stated and, if no such statement i is made, they will be applied prospec- 
tively only. 


History: 1978 Comp., § 7-15-6, enacted by Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
, 1988, ch. 73, § 27. 1988, ch. 73, § 27 effective July 1, 1988. 
ARTICLE 15A 
Weight Distance Tax 
Sec. Sec. 
7-15A-1. Short title. 7-15A-10. Repealed. 
7-15A-2. Definitions. ' 7-15A-11. Repealed. 
7-15A-3. Imposition of weight distance tax. 7-15A-12. Weight distance tax identification permits; 
7-15A-4. Responsibility for payment of tax. suspension and renewal, 
7-15A-5. Exemption from tax. 7-15A-13. Weight distance tax identification permit ad- 
7-15A-6. Tax rate for motor vehicles other than buses; re- ministrative fee. 
duction of rate for one-way hauls, 7-15A-14. Weight distance tax dentifiration permit fund. 
7-15A-7... Tax rate for buses, 7-15A-15, Taxpayers of weight distance tax; surety bond 
7-15A-8. Mileage and weights to be used for computing required; exceptions. 
tax. 7-15A-16. Civil penalties; under-mileage reporters; 


7-15A-9. Weight distance tax; payment to department; under-weight reporters. 
record-keeping requirements. 


7-15A-1. Short title. 
Chapter 7, Article 15A NMSA 1978 may be cited as the "Weight Distance,Tax Act". 


History: 1978 Comp., § 7-15A-1, enacted by Laws, . Effective dates, — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 78, § 28. 1988, ch. 78, § 28 effective July 1, 1988. 


7-15A-2. Definitions. 


As used in the Weight Distance Tax Act: 

A. "bus" means a motor vehicle designed and used for the i ye: ena of a person and a 
motor vehicle, other than a taxicab, designed and used for the transportation of a person for com- 
pensation; 

B. "declared gross weight" means the declared gross weight for purposes of the Motor Trans- 
portation Act [Chapter 65, Articles 1, 3 and 5 NMSA 1978]; 
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7-15A-3 


WEIGHT DISTANCE TAX 


7-15A-4 


C.. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or an employee of that department exercising authority lawfully delegated to that em- 


ployee by the secretary; 


D. "gross vehicle weight" means the weight of a vehicle without load, plus the weight ofa load 


upon the vehicle; 


E. "motor vehicle" means a vehicle that is self-propelled and a vehicle that is propelled by 
electric power: obtained from batteries or from overhead bee wires, but not operated upon rails; 


F. "person" means: 


(1) an individual, estate, trust, receiver, bolennatines association, nee corporation, com- 

pany, firm, partnership, joint venture, syndicate or other association; and 
(2) tothe extent permitted by law, a federal, state or other governmental unit or subdivi- 
sion or an agency, department or instrumentality of the federal, state or other governmental unit; 
G. "registrant" means a eraon who has registered the vehicle pursuant to the laws of this 


state or another state; 


H. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

I. "tax" means the weight distance tax imposed by the Weight. Distance Tax Act; 7 

J. "vehicle" means a device in, upon or by which a person or property is or may be transported 
or drawn upon a highway, including a frame, chassis or body of a vehicle or motor vehicle, except a 
device moved by human power or used exclusively upon stationary rails or tracks; and 

K. "weight distance tax identification permit" means an administrative certificate that is is- 
sued by the department and that identifies a specific vehicle as subject to the tax imposed pursu- 


ant to the Weight Distance Tax Act. 


History: 1978 Comp., § 7-15A-2, enacted by Laws 
1988, ch. 73, § 29; 2003 (1st S.S.), ch. 3, $3. 

The 2003 (1st S.S.) amendment, effective July 1, 2004, 
substituted "a "a" for "every" preceding "motor vehicle" twice 
and "a person" for "persons" twice in Subsection A, "an 
for "any" preceding "employee" near the middle of Subsec- 
tion C, "a load upon the vehicle" for "any load thereon" 
at the end of Subsection D, "a vehicle that" for "every ve- 
hicle which" twice in Subsection E, rewrote Subsection F 
so as to designate the previously undesignated language 


as Paragraphs (1) and (2) and substituted "an" for "any" 
at the beginning of Paragraph (1) and "a" for "any" pre- 
ceding "federal" near the beginning ae "of the federal, 
state or other governmental unit" for "thereof" at the end 
of Paragraph (2). of that subsection, "a" for "any" preced- 
ing "person" in Subsection G, and "a" for’ ‘every" preceding 
"device" near the beginning, "a "a" for "any" preceding "per- 
son" near the beginning, preceding "frame" and "vehicle" 
near the middle and "a device" for "devices" near the end 
of Subsection J, and added Subsection K. 


7-15A-3. Imposition of weight distance tax. 


A tax is imposed upon the registrants, owners and operators for the use of the highways of this 
state by all motor vehicles having a declared gross weightjor gross vehicle weight in excess of 
twenty-six thousand pounds and registered in this state, registered under proportional registra- 
tion or qualified under the provisions of Sections 65-1-32 and 65-1-33 NMSA 1978. This tax shall 


be known as the "weight distance tax". 


History: 1978 Comp., § 7-15A-3, enacted by Laws 
1988, ch. 73, § 30. 

Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 73, § 30 effective July 1, 1988. 


ANNOTATIONS 


Burden of proof. — Where the taxpayer engaged in the 
intra-state hauling of construction materials; the taxpayer 
calculated the mileage traveled by taxpayer's trucks based 
on the amount of fuel purchased as shown. on fuel receipts 
multiplied by the industry average of five miles per gal- 
lon, the department's auditor decided that the taxpayer's 


records were unreliable and used an alternative methodol- 
ogy to calculate mileage; based on the taxpayer's evidence, 
a hearing officer found that the taxpayer's fuel records 
were reliable and were not controverted by the depart- 
ment's evidence; and the hearing officer concluded that the 
taxpayer had overcome the.presumption of the correctness 
of the department's assessment and that the department 
had failed to meet its burden to prove the correctness of its 
assessment, the hearing officer correctly determined that 
the burden had shifted to the department to prove the cor- 
rectness of its assessment. N.M. Taxation & Revenue Dep't 
v. Casias Trucking, 2014-NMCA-099. 


7-15A-4. Responsibility for payment of tax. 


The tax shall be paid by the registrant, owner or operator of a motor vehicle registered in this 


state to which the tax applies. 
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7-15A-5 TAXATION 7-15A-6 


History: 1978 Comp., § 7-15A-4, enacted by Laws Effective dates. — Laws 1988, ch. 73, § 58 made Laws 
1988, ch. 73, § 81. . 1988, ch..73, § 31 effective July 1, 1988. 


7-15A-5. Exemption from tax. 


Exempted from imposition of the weight distance tax is the use of the highways of this state by: 
A. school buses; | 
B. buses used exclusively for the transportation of agricultural laborers; 

C. buses operated by religious or nonprofit charitable organizations; and 
D. commercial motor carrier vehicles as ‘defined in Subsection B of Section 7-15-2.1 NMSA 

1978 while operating exclusively within ten miles of a border with Mexico in conjunction with 

crossing the border with Mexico. 


History: 1978 Comp., § 7-15A-5, enacted by Laws while operating exclusively within ten miles of a border 


1988, ch. 73, § 32; 2006, ch. 44, § 2. with Mexico in conjunction with crossing the border with 
The 2006 amendment, effective May 17, 2006, added Mexico. 


Subsection D to exempt commercial motor carrier vehicles 


7-15A-6. Tax rate for motor vehicles other than buses; reduction of rate 
for one-way hauls. 


A. For on-highway operations of motor vehicles other than buses, the weight distance tax shall 
be computed in accordance with the following schedule: 


Declared Gross Weight Tax Rate - 
(Gross Vehicle Weight) (Mills per. Mile) 
26,001 to 28,000 11.01 
28,001 to 30,000 11,88 
30,001 to 32,000 12:77 
32,001 to 34,000 13.64 
34,001 to 36,000 14.52 
36,001 to 38,000 15.39 
38,001 to 40,000 16.73 
40,001 to 42,000 18.05 
42,001 to 44,000 19.36 
44,001 to 46,000 20.69 
46,001 to 48,000 22.01 
48,001 to 50,000 23.33 
50,001 to 52,000 24.65 
52,001 to 54,000 25.96 
54,001 to 56,000 27:29 
56,001 to 58,000 28.62 
58,001 to 60,000 29.93 
60,001 to 62,000 31.24 
62,001 to 64,000 32.58 
64,001 to 66,000 33.90 
66,001 to 68,000 35.21 
68,001 to 70,000 36.52 
70,001. to 72,000 37.86 
72,001 to 74,000 39.26 
74,001 to 76,000 40.71 
76,001 to 78,000 42.21 
78,001 and over 43.78. 
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7-15A-7 WEIGHT DISTANCE TAX 7-15A-8 
. B. All motor vehicles for which the tax is computed-under Subsection A of this section shall pay 
a tax that is two-thirds of the tax computed under Subsection A of this section if: 

(1) the motor vehicle is customarily used for one-way haul; 

(2) forty-five percent or more of the mileage traveled by the motor vehicle for a registra- 
tion year is mileage that is traveled empty of all load; and 

(3) the registrant, owner or operator of the vehicle attempting to qualify under this subsec- 
tion has made a sworn application to the department to be classified under this subsection for a reg- 
istration year and has given whatever information is required by the department to determine the 
eligibility of the vehicle to be classified under this subsection and the vehicle has been so classified. 


History: 1978 Comp., § 7-15A-6, enacted by Laws The 2003 (1st S.S.) amendment, effective July 1, 
1988, ch. 73, § 33; 2003 (1st S.S.), ch. 8, § 4; 2004, ch. 2004, increased each of the tax rates in Subsection A by 
59, § 1. approximately 38.2%, except the "46,001 to 48,000" rate 

The 2004 amendments, effective July 1, 2004, which increased by approximately 25.6%, and substi- 
amended Subsection A to change the gross vehicle weight tuted "that" for "which" in the introductory language and 
of "26,000" to "26,001". in Paragraph (2) and "year and has given" for "year, has 

given" in Paragraph (3) of Subsection B. 


7-15A-7. Tax rate for buses. 


For all buses, the weight distance tax shall be computed in accordance with the following 
schedule: 


Declared Gross Weight Tax Rate 
(Gross Vehicle Weight) (Mills per Mile) 
- 26,001 to 28,000 ° 11.01 
28,001 to 30,000 11.88 
30,001 to 32,000 12.77 
32;001 to 34,000 13.64 
34,001 to 36,000 14.52 
36,001 to 38,000 15.39 
38,001 to 40,000 16.73 
' 40,001 to 42,000 z 18.05 
42,001 to 44,000 19.36 
44,001 to 46,000 20.69 
46,001 to 48,000 22.01 
48,001 to 50,000 23.33 
50,001 to 52,000 24.65 
52;001 to 54,000 25.96 
54,001 and over 27.29. 


- History: 1978 Comp., § 7-15A-7, enacted by Laws 
1988, ch. 73, § 34; 2003 (1st S.S.), ch. 3, § 5; 2004, ch. 
59, § 2. 


The 2003 (ist S.S.) amendment, effective July 1, 
2004, increased each. of the tax rates by approximately 
38%. 


The 2004 amendments, effective July 1, 2004, 
amended Subsection A to change the gross vehicle get 
of "26,000" to "26,001", 


7-15A-8. Mileage and weights to be used for computing tax. 


A. The total number of miles traveled on New Mexico highways during the tax payment period 
by the motor vehicle subject to the tax shall be used in computing the tax. 

B. Registrants, owners and operators of all motor vehicles to which the tax applies shall report 
to the department, in the manner required by the department, the total mileage traveled in New 
Mexico and the total mileage traveled in all states eH the tax payment period applicable to 
that sii pba owner or operator. 
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7-15A-9 TAXATION — 7-15A-9 


C. All motor vehicles subject to the tax shall be registered in accordance with law at the high- 
est gross vehicle weight or combined gross vehicle weight'at which the vehicle will be operated for 
that registration year in this state. 

D.. It is unlawful and a violation of the Weight Distance Tax Act for any: ante vehicle tb be op- 
erated on New Mexico highways at a gross vehicle weight higher than that at which the registrant 
declared for registration purposes pursuant to either the Motor Vehicle Code [Chapter 66, Articles 
1. through 8 NMSA 1978] or the Motor Transportation Act [Chapter 65, Articles 1,3 and 5 NMSA 
1978]. The operator of a motor vehicle operated on highways of this state at a gross weight or com- 
bination gross weight higher than that declared for registration sages shall be subject to the 
penalty provisions of Section 66-7-411 NMSA 1978. 


History: 1978 Comp., § 7-15A-8, enacted by Laws Effective dates. — Laws 1988, ch. 73, $58 snfide Laws 
1988, ch. 73, § 35. 1988, ch. 73, § 35 effective July 1, 1988. 


7-15A-9. Weight distance tax; payment to department; record-keeping 
requirements. 


A. Except as provided in Subsection B of this section, the weight distance tax shall be paid 
to the department by April 30 for the first quarterly period of January 1 through March 31, by 
July 31 for the second quarterly period of April 1 through June 30, by October 31 for the third 
quarterly period of July 1 through September 30 and by January 31 for the fourth quarterly period 
of October 1 through December 31 of each year. 1T mee 

B. Any registrant, owner or operator not liable for the special fuel tax whose total weight dis- 
tance tax for the previous calendar year was less than five hundred dollars ($500) may elect to 
pay the tax on an annual basis. Any registrant, owner or operator liable for the special fuel tax 
whose total combined liability for the weight distance tax and the special fuel tax for the previous 
calendar year was less than five hundred dollars ($500) may elect to pay the weight distance tax 
on an annual basis. Election shall be made by filing a written statement of such election with the 
department on or before April 1 of the first year in which the election is made. Upon filing the writ- 
ten election with the department, the total weight distance tax due for the current calendar year 
shall be paid to the department by January 31 of the following year. If, however, any registrant, 
owner or operator is or becomes delinquent in excess of thirty days in any payment of the weight 
distance tax, that person shall make all future payments according to the schedule of Subsection 
A of this section. If any person who has made an election under this subsection has a liability for 
total weight distance tax or total combined weight distance tax and special fuel tax, as applicable, 
of five hundred dollars ($500) or more for any calendar year, that person shall make the succeed- 
ing year's payments pursuant to Subsection A of this section. 

C. Any registrant, owner or operator not liable for the special fuel tax who has not previ- 
ously been liable for the weight distance tax and whose liability for the weight distance tax 
is expected to be less than five hundred dollars ($500) annually may, with the approval of the 
secretary, pay the weight distance tax as provided in Subsection B of this section. Any regis- 
trant, owner or operator liable for the special fuel tax who has not previously been liable for 
the weight distance tax and whose total combined liability for the special fuel tax and weight 
distance tax is expected to be less than five hundred dollars ($500) annually may, with the ap- 
proval of the secretary, pay the weight distance tax as provided in Subsection B of this section. 
If, however, the total annual liability or combined liability, as applicable, is expected to be five 
hundred dollars ($500) or, more, the registrant, owner or operator shall make payments pursu- 
ant to Subsection A of this section. 

D.. All registrants, owners or operators required to pay the weight distance tax shall preserve 
the records upon which the periodic payments required by Subsections A and B of this. section are 
based for four years following the period for which a payment-is made. Upon request of the depart- 
ment, the registrant, owner or operator shall, make the records available to the department at the 
owner's office for audit as to accuracy of computations and. payments. If the registrant, owner. or 
operator keeps the records at any place outside this state, the department or the department's 
authorized agent may examine them at the place where they are kept. The department may make 
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7-15A-10 . WEIGHT DISTANCE TAX 7-15A-13 


arrangements with agencies of other jurisdictions administering motor vehicle laws for joint au- 
dits of any such registrants, owners or operators. 


History: 1953 Comp., § 64-6-30, enacted by Laws substituted "has a liability for" for "should pay a" and 
1978, ch. 35, § 365; 1987 Comp., § 66-6-30, recompiled substituted "pursuant to" for "according to the schedule 
as 1978 Comp., § 7-15A-9 by Laws 1988, ch. 73, § 36; of" in the fifth. sentence; in Subsection C, inserted "for the 
1989, ch. 148, § 1; 1999, ch. 200, § 1. weight distance tax" in the first sentence and substituted 

The 1999 amendment, effective June 18, 1999, sub- "pursuant to" for "according to the schedule of" in the last 
stituted "for" for "to" throughout the section; substituted sentence. 

"April 30" for "April 25", "July 31" for "July 25", "Oc- The 1989 amendment, effective July 1, 1990, in Sub- 
tober 31" for "October 25", and "January 31" for "Janu- section D deleted "and the registrant, owner or operator 
ary 25" in Subsection A; in Subsection B, substituted shall pay all necessary traveling expenses and subsis- 


"January 31" for "January 25" in the fourth sentence and tence incurred" ‘at the end of the third sentence: ‘ 


7-15A-10. Repealed. 


Repeals. — Laws 2003 (1st S.S.), ch. 8, § 30, repealed carrier vehicles, effective July 1, 2004.°For provisions 
7-15A-10 NMSA 1978, as enacted by Laws 1988, ch. 24, of former section, see the 2002 NMSA 1978 on NMOne 
§ 9, relating to an annual filing fee for commercial motor Source.com. 


7-15A-11. Repealed. 


Repeals. — Laws 1996, ch. 37, § 10 repealed 7-15A-11 July 1, 1996. For provisions of former section, see the 1995 
NMSA 1978, as enacted by Laws 1988, ch. 14, § 2, relating NMSA 1978 on NMOneSource.com. 
to annual safety and training fee and schedule, effective / 


7 15A-12. Weight distance tax identification permits; suspension and 
renewal. 


A. An operator of a motor vehicle registered in this state and subject to the weight distance tax 
shall display a weight distance tax identification permit issued for that vehicle to an enforcement 
officer of the department of public safety upon demand of that employee and when the vehicle 
passes through a port of entry. | 

B. The department may suspend or decline to renew a weight distance tax identification per- 
mit for a motor vehicle if the owner or operator of the vehicle does not comply with the provisions 
of the Weight Distance Tax Act. 

C. The department of transportation may collect oe eats weight distance ee on behalf.of the 
taxation and revenue department at ports of entry operated by the department of transportation. 


History: Laws 2003 (1st S.S.), ch. 3, § 6; 2021, ch. delinquent weight distance tax on behalf of the taxation 


59, § 2. and revenue department at ports of entry operated by the 
The 2021 amendment, effective June 18, 2021, au- department of transportation; and added Subsection C. 


thorized the department of transportation to collect 


7-15A-13. Weight distance tax identification Se administrative 
fee. | 


A, A person that obtains a weight distance tax identification permit shall pay an administra- 
tive fee to the department for the reasonable and necessary expense that the department incurs 
for processing and issuing a weight distance tax identification permit. The fee shall be paid in 
addition to a weight distance tax, special fuel excise tax and other use fee imposed for the use of 
public highways of this state. The department shall determine the amount of the fee pursuant to 
regulation. The fee shall not exceed ten dollars ($10.00). 

B. The department shall deposit to the weight distance tax identification permit administration 
fund all proceeds from administrative fees collected by the department pursuant to this section. 


History: Laws 2008 (1st S.S.), ch. 3, § 7. Effective dates. — Laws 2008 (1st S.S.), ch. 8, § 31 
made Laws 2003 (1st S.S.), ch. 3, § 7 effective July 1, 2004, 
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7-15A-14 TAXATION 7-15A-15 


7-15A-14. Weight distance tax identification permit fund. 


The "weight distance tax identification permit fund" is created in the state treasury. The purpose 
of the fund is to provide an account from which the department and the department of transporta- 
tion may pay the costs of issuing and administering weight distance tax identification permits and 
of enforcing weight distance tax compliance. The fund shall consist of administrative fees collected 
pursuant to the Weight Distance Tax Act. Money in the fund shall be appropriated to the depart- 
ment and the department of transportation to pay for the cost of issuance and administration of 
weight distance tax identification permits and of enforcement by the department and the depart- 
ment of transportation of weight distance tax compliance for motor.carriers with the provisions of 
the Weight Distance Tax Act. Disbursements from the fund shall be by warrant of the secretary of - 
finance and administration upon vouchers signed by the secretary or the secretary's authorized 
representative. Money in the fund shall not revert to the general fund at the end of a fiscal year. 


History: Laws 2003 (1st S.S.), ch. 8, § 8; 2006, ch. 33, 
§ 1; 2017, ch. 60, § 1; 2021, ch. 59, §.3. 

The 2021 amendment, effective June 18, 2021, re- 
moved the department of public safety from the provisions 
of the section; and deleted occurrences of "the department 
of public safety. 

The 2017 amendment, effective June 16, 2017, in- 
cluded the department of public safety and the depart- 
ment of transportation as eligible recipients of the weight 
distance tax identification permit fund to pay the costs 
of administration and compliance enforcement of the 
Weight Distance Tax Act; after "an account from which 
the department", added "the department of public safety 


and the department of transportation",. after "enfore- ~ 


ing weight distance tax", deleted “identification permit 
use" and added "compliance", after "appropriated to the 


department", added "the department of public safety and 
the department of transportation", after "enforcement by 
the department", deleted "or the motor transportation di- 
vision of", after the next occurrence of "department of pub- 
lic safety", added "and the department of transportation", 
after the next occurrence of "weight distance tax", deleted 
"identification permit use" and added "compliance", and 
after "for motor carriers", deleted "that do not comply", 

The 2006 amendment, effective July 1, 2006, changed 
the name of the fund from the "weight distance tax iden- 
tification permit administration fund" to the "weight 
distance tax identification permit fund"; provided that a 
purpose of the fund is to enforce weight distance tax iden- 
tification permit use; and provided for the appropriation 
of money in the fund for administration and enforcement 
of the weight distance tax. 


7-15A-15. Taxpayers of weight digtariée tax; surety bond required; 
exceptions. 


A. Except as required in Subsection H of this section, every taxpayer with a commercial domi- 
cile not located in an International Fuel Tax Agreement jurisdiction shall file with the department 
a bond on a form approved by the attorney general with a surety company authorized by the public 
regulation commission to transact business in New Mexico as a surety and upon which bond the 
taxpayer is the principal obligor and the state the obligee. The bond shall be conditioned upon the 
prompt filing of true reports and the payment by the taxpayer to the department of all taxes levied 
by the Weight Distance Tax Act, together with all applicable penalties and interest on the taxes. 

B, In lieu of the bond, the taxpayer may elect to file with the department cash or bonds of the 
United States or New Mexico or of any political subdivision of the state. 

C. The total amount of the bond, cash or securities required of a taxpayer shall be fixed by the 
department and may be increased or reduced by the department at any time, publert to the tonite. 
tions provided in this section. | 

D. In fixing the total amount of the bond, cash or securities required of a faePisier required to 
post a bond, the department shall require an amount equivalent to the total estimated tax due for 
two quarters; provided, however, that the total amount of bond, cash or securities required of a tax- 
payer shall never be less than five hundred dollars ($500) per motor vehicle on which the weight 
distance tax is imposed. 

E. In the event the department determines that the amount of the existing bond, cash or se- 
curities is insufficient to ensure payment to New Mexico of the amount of the weight distance tax 
and penalties and interest for which a taxpayer is or may at any time become liable, the taxpayer, 
upon written demand from the department mailed to the last known address of the taxpayer as 
shown on the records of the department, shall file an additional bond, cash or securities in the 
manner, form and amount determined by the department to be necessary to secure at all times the 
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7-15A-16 WEIGHT DISTANCE TAX 7-15A-16 


payment by the taxpayer of all taxes, penalties and interest due pursuant to the Weight Distance 
Tax Act, 

F. Asurety on a bond furnished by a taxpayer as required by this section shall be released and 
discharged from all liability accruing on the bond after the expiration of ninety days from the date 
upon which the surety files with the department a;written request to be released and discharged; 
provided, however, that the request shall not operate to release or discharge the surety from li- 
ability already accrued or that shall acerue before the. expiration of the ninety-day period, unless 
a new bond is filed during the ninety-day period, in which case the previous bond may be canceled 
as of the effective date of the new bond. On receipt of notice of the request to cancel the bond due 
to filing of a new bond, the department shall promptly notify the taxpayer who furnished the bond 
that the taxpayer, on or before the expiration of the ninety-day period, shall file with the depart- 
ment.a new bond with a surety satisfactory to the department in the amount and form required 
in this section. 

G. ‘A taxpayer who is’ required to file a bond with or provide cash or - securities to the depart- 
ment in accordance with this section and who is required by another state law to file another bond 
with or provide cash or securities to the department may elect to file a combined bond or provide 
cash or securities applicable to the provision of both this section and the other law, with the ap- 
proval of the secretary. The amount of the combined bond, cash or securities shall be determined 
by the department, and the form of the combined bond shall be approved by the attorney general. 
* H. A taxpayer’who is required to file a bond pursuant to the provisions of this section and who 
for the eight consecutive quarters preceding the date of request has not been a delinquent tax- 
payer pursuant to the Weight Distance Tax Act may request. to be exempt from the requirement to 
file a bond beginning with the first day of the first quarter following the end of the eight-quarter 
period. If a taxpayer exempted pursuant to this subsection subsequently becomes a delinquent 
taxpayer, the department may terminate the exemption and require the filing of a bond in accor- 
dance with this section. If the department terminates the exemption, the termination shall not be 
effective any earlier than ten days after the date the department notifies the taxpayer in writing 
of the termination. | 

I. As used in this section, "taxpayer" means a registrant, owner or operator of a motor vehicle 
on whom the weight distance tax is imposed. 


History: Laws 2007, ch. 110, § 2. IV, § 23, was effective June 15, 2007, 90 ive after the 
Effective dates. — Laws 2007, ch. 110, contained no adjournment of the legislature. 
effective date provision, but, pursuant to NM. Const., art. 


7-15A-16,. Civil penalties; under-mileage reporters; under-weight 
| reporters. 


Any person required to file a report pursuant to Subsection B of Section 7-15A-8 NMSA 1978 
that is determined to have reported less than the mileage actually traveled on New Mexico high- 
ways during a tax payment period or less than the actual gross vehicle weight traveled during a 
tax payment period shall, in addition to any other applicable fees, penalties and interest; pay an 
additional penalty computed i in aecordanioe with the following schedule: 


Weight Distance Tax 
Owed Per Period Penalty 
$1to $99 $ 100 
$100 to $499 $ 500 
$500 to $999 $1,000 i 
$1,000 to $1,499 $1,500 
$1,500 to $1,999 _ $2,000 > 
$2,000 to $2,499 $2,500 
$2,500 to $2,999 $3,000 
$3,000 and over $4,000. 
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7-16-1 TAXATION 


History: Laws 2009, ch. 196, § 1. 
Effective dates. — Laws 2009, ch. 196, § 3 made Laws 
2009, ch, 196, § 1 effective July 1, 2009. 


7-16A-1 


Severability. — Laws 2009, ch. 196, § 2 provided that 
if any part or application of Laws 2009, ch. 196, § 1 is held 
invalid, the remainder or its application to other situa- 
tions or persons shall not be affected. 


ARTICLE 16 
Special Fuels Tax — 


7-16-1 to 7-16-26. Repealed. 


Repeals. — Laws 1992, ch. 51, § 23 repealed 7-16-1 to 
7-16-3; 7-16-3.2 to 7-16-7; 7-16-8.1, 7-16-8.2, 7-16-10 to 7- 
16-13; 7-16-15 and 7-16-18 NMSA 1978, relating to the 
special fuels tax, effective January 1, 1993, For provisions 
of former sections, see the 1991 NMSA 1978 on NMOne 
Source.com. For present comparable’provisions, see Chap- 
ter 7, Article 16A NMSA 1978. 

Laws 1990, ch. 124, § 23 repealed 7-16-3.1, as enacted 
by Laws 1988, ch. 70, § 11, relating to petroleum storage 
cleanup fund surcharge, effective July 1, 1990. For pro- 
visions of former section, see the 1989 NMSA 1978 on 
NMOneSource.com. 

Laws 1980, ch. 98, § 15, repealed 7-16-8 and 7-16-9 
NMSA 1978, relating to exemptions to temporary user 


permits and who qualifies to pay special fuel tax, effective 
July 1, 1980. 

Laws 1988, ch. 73, § 56 repealed 7-16-14 NMSA 1978, as 
amended by Laws 1983, ch. 133, § 5, relating to retention 
of records by special fuel dealers, effective July 1, 1988. 

Laws 1988, ch. 78, § 56 repealed 7-16-16 and 7-16-17 
NMSA 1978, as amended by Laws 1977, ch. 250, § 82, and 
Laws 1987, ch. 347, § 16, relating to falsification of state- 
ments, doing business without a license, and distribution 
of tax and license fee revenue, effective July 1, 1988. 

Laws 1988, ch. 73, § 56 repealed 7-16-19 to 7-16-26 
NMSA 1978, as amended by Laws 1977, ch. 250, §§ 84, 
86; 1978, ch. 56, § 1; 1978, ch, 57, § 1; 1983, ch. 133, §§ 7, 8; 
1985, ch. 45, § 1; and as enacted by Laws muss ch. 133, § 9, 
effective duly 1, 1988, 


ARTICLE 16A 
Special Fuels Supplier Tax 


Sec. 

7-16A-1. Short title. 

7-16A-2. Definitions. 

7-16A-2.1, When special fuel received or used; who is re- 
quired to pay tax, 

7-16A-3, Imposition and rate of tax; denomination as 
special fuel excise tax. 

7-16A-4, Special fuel inventory tax; imposition of tax; 
date payment of tax due. 

7-16A-5. Special fuel inventories, 

7-16A-5.1. Manifest or bill of lading required when 

transporting special fuels. 

16A-6, Special fuel inventory tax refund, 

16A-7. Repealed. 

16A-8, Repealed. 

-16A-9. Tax returns; payment of tax. 

7-16A-9.1, Returns by retailers; requirements. 

7-16A-9.2, Returns by wholesalers. 

7-16A-9.3. Returns by rack operators; requirements. : 

7-16A-9.4. Reporting requirements; special fuel deduc- 
tion; biodiesel. 

7-16A-10. Deductions; special fuel excise tax; special fuel 
suppliers. 

7-16A-11. Tax returns; payment of tax; special fuel users; 
exception, 


T- 
T- 
T- 
Z 


7-16A-1. Short title. 


Sec. 

7-16A-12. Credit; special fuel excise tax; special fuel users. 

7-16A-13. Claim for refund or credit of special fuel excise 
tax paid; on special fuel destroyed by fire, 
accident or acts of God before retail sale; on 
special fuel previously received from a source 
other than a refiner or pipeline terminal. 

7-16A-13.1. Claim for refund of special fuel excise tax 
paid on special fuel. 

7-16A-14. Registration necessary to engage in business 
as rack operator, special fuel supplier or 
dealer: 

7-16A-15. Bond required of supplier. 

7-16A-15.1. ‘Special fuel users; surety bond required; ex- 
ceptions, 

7-16A-16. Delivery and use of special fuel prohibited in 
certain cases. 

7-16A-17. Repealed. 

7-16A-18. Repealed. © 

7-16A-19. Special fuel user permits; violation. 

7-16A-19.1._ Border crossing special fuel user permit. 

7-16A-20. Administration and enforcement of act. 

7-16A-20.1. Special fuels; authority of secretary to termi- 
nate interstate agreements. 

7-16A-21. Temporary provision; continuity of actions. 


Chapter 7, Article 16A NMSA 1978 may be cited as the "Special Fuels Supplier Tax Act". 


History: Laws 1992, ch. 51, § 1; 1998, ch, 272, § 38, 
Cross references. — For the Natural Gas and Crude 
Oil Production Incentive Act, see 7-29B-1 NMSA 1978, 


The 1993 amendment, substituted "Chapter 7, Article 
16A NMSA 1978" for "This act". 
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7-16A-2 SPECIAL FUELS SUPPLIER TAX 7-16A-2 


Compiler's notes, — Laws 19938, ch. 272 included both and an effective date provision providing that the act was 
an emergency clause making the act effective immediately. effective January 1, 1993. See N.M. Const., Art. IV, § 23. 


7-16A-2. Definitions. 


As used in the Rodis) Fuels Supelien Tax Act: 

A. "biodiesel" means a renewable, biodegradable, mono alkyl ester combustible liquid fuel 
that is derived from agricultural plant oils or animal fats and that meets the American society 
for testing and materials specifications for biodiesel fuel, B100 or:B99 blend stock for distillate 
fuels; ) | 
B. "blended biodiesel" means a diesel engine fuel that contains at least two percent biodiesel; 

C.. "bulk storage" means the storage of special fuels in any tank or receptacle, other than a sup- 
ply tank, for the purpose of sale by a dealer or for use by a user or for any other purpose; 

D... "bulk storage user" means a user who operates, owns or maintains bulk storage in this state 
from which the user dare % te fuel into the supply tanks of motor vehicles owned or operated 
by that user; 

EK. "dealer" means any person nach sells and delivers special fuel to a user; 

F, "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

G. "government-licensed vehicle" means a motor vehicle lawfully displaying a registration plate, 
as defined in the Motor Vehicle Code [Chapter 66, Articles 1 through 8 NMSA 1978] issued by: 

(1) the United States or any state, identifying the motor vehicle as belonging to the United 
States or any of its agencies or instrumentalities; 

(2) the state of New Mexico, identifying the vehicle as belonging to the state of New Mex- 
ico or any of its political subdivisions, agencies or instrumentalities; or 

(3) any state, identifying the motor vehicle as OEE to an Indian nation, tribe or 
pueblo or an agency or instrumentality thereof; 

H! "gross vehicle weight" means the weight of a motor vehicle or combination motor vehicle 
without load, plus the weight of any load on the vehicle; 

I. "highway" means every road, highway, thoroughfare, street or way, including toll roads, gen- 
erally open to the use of the public as a matter of right for the purpose of motor vehicle travel and 
notwithstanding that. the same may be temporarily closed for the purpose of construction, recon- 
struction, maintenance or repair; 

J. "motor vehicle” means any self-propelled vehicle or device that is either subject to registra- 
tion pursuant to Section 66-3-1 NMSA 1978 or is used or may be used on the public highways in 
whole or in part for the purpose of transporting persons or property and includes any connected 
trailer or semitrailer; 

K. "person" means an individual or any other entity, including, to the extent permitted by law, 
any federal, state or other government or any department, agency, instrumentality or political 
subdivision of any federal, state or other government; 

L. "rack operator" means the operator of a refinery in this state, any person who blends special 
fuel in this state or the owner of special fuel stored at a pipeline terminal in this state; 

M. "registrant" means any person who has registered a motor vehicle pursuant to the laws of 
this state or of another state; 

N. "retailer" means a person who sells special fuel generally in quantities of less than two hun- 
dred fifty gallons and delivers the special fuel into the supply tanks of motor vehicles; 

O. "sale" means any delivery, exchange, gift or other disposition; 

P. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

Q. "special fuel" means any diesel-engine fuel, biodiesel, blended biodiesel or kerosene used 
for the generation of power to propel a motor vehicle, except for gasoline, liquefied petroleum gas, 
compressed or liquefied natural gas and products specially prepared and sold for use in aircraft 
propelled by turbo- BrOp. oF jet engines, 

R. "special fuel user" means any user who is a registrant, owner or operator of a motor vehicle 
using special fuel and having a gross vehicle weight in excess of twenty-six thousand pounds; 
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7-16A-2.1 TAXATION 7-16A-2.1 

\S. "state" or "jurisdiction" means'a state, territory or possession of the United States, the Dis- 
trict of Columbia, the commonwealth of Puerto Rico, a foreign country or a state or province of a 
foreign country; 

T. "supplier" means any person, but not including a rack operator or the United States or any 
of its agencies except to the extent now or hereafter permitted by the constitution of the United 
States and laws thereof, who receives special fuel; FPG 

U. "supply tank" means any tank or other receptacle in which or by which fuel may be carried 
and supplied to the fuel-furnishing device or apparatus of the propulsion mechanism of'a motor 
vehicle when the tank or receptacle either contains special fuel or special fuel is delivered into it; 

V. "tax" means the special fuel excise tax imposed pursuant to the Special Fuels Supplier: Tax 
Act, and, with respect to’a special fuel user, "tax' includes any special fuel tax paid to another 


jurisdiction pursuant to a cooperative sacar to which the state is a party pores to Bec: 


tion 9- a 12 NMSA 1978; 


W. "user" means any person other than the United States government or any of its agencies 
or instrumentalities; the state of New Mexico or any ofits political subdivisions, agencies or in- 
strumentalities; or an Indian nation, tribe or pueblo or any agency or instrumentality of an Indian 
nation, tribe or pueblo, who uses special’fuel to propel a motor vehicle on the highways; and 

' X. "wholesaler" means a person who is not a supplier and who sells special fuel in quantities of 
two hundred fifty gallons:or ‘more: and does not deliver ‘special fuel into the supply tanks of motor 


vehicles. 


History: 1978 Comp., § 7-16A-2, enacted by Laws 
1992, ch. 51, § 2; 1993, ch, 272, § 4; 1995, ch. 16, § 14; 
1997, ch. 192, § 5; 2005, ch. 109, § 8; 2013, ch. 109, § 1. 

The 2013 amendment, effective May 1, 20138, defined 
"biodiesel". and "blended biodiesel"; clarified the defini- 
tion of "special fuel"; added Subsections A:and B; and.in 
Subsection Q, after "diesel- -engine fuel”, added "biodiesel, 
blended biodiesel”. 

Laws 2013, ch. 109, § 6 provided the effective date of 


Laws 2013, ch. 109, was May 1, 2013, provided that prior , 


to May 1, 2013 the provisions of the act were enacted 
into law. Laws 20138, ch. 109, § 7, contained an emergency 
clause and was approved April 2; 2013, 

Applicability. — Laws 2013, ch. 109, § 5 provided that 
the provisions of Laws 2013, ch. 109 apply to special fuel 
received on or after: 

A. May 1, 2013, provided that prior to May 1, 2013, 
provisions of this act are enacted into law;.or 

B. July 1, 2013. 

~The 2005 amendment, effective January 1, 2006, 
added the definition of "retailer"*in Subsection L; added 
an exception in Subsection O to the definition of "special 
fuel" for fuel used in aircraft propelled by turbo-prop or 
jet engines; provided in Subsection T that "tax" includes 
any special fuel tax paid'to another jurisdiction pursuant 
to a cooperative agreement; and added the definition of 
"wholesaler" in Subsection V. 

The 1997 amendment, effective June 1, 1997, redesig- 
nated former Paragraphs E(1) and (2) as Paragraphs E(1) 
to (3), inserted "identifying the vehicle as belonging to the 
state of New Mexico" in Paragraph K(2), inserted "either 


subject to registration pursuant to Section 66-3-1 NMSA 
1978 or is". in Subsection H, rewrote Subsections J and 


'N, inserted "a rack operator or" in Subsection Q, deleted 


"within the meaning of 'received' as defined im this’ sec- 
tion" from the end of Subsection Q, deleted former Subsec- 
tion T defining "use" , redesignated former Subsection U as 
Subsection T, and made minor stylistic changes through- 
out the section. 

The 1995 amendment, effective January 1, 1996, sub- 
stituted "motor vehicle or. combination motor vehicle" for 
"vehicle" in Subsection F; inserted "including toll roads" 
near the beginning of Subsection G; substituted "or any 
other legal entity" for "firm, partnership, company, corpo- 
ration, cooperative association, receiver, estate, joint ven- 


— ture, syndicate, limited liability company or other associa- 
tion" in Subsection I; in Subsection N, deleted "kerosene, 


all other liquid fuels, including liquified petroleum gases 
and natural gas" following "diesel-engine fuel" and added 
the language beginning " or alternative fuel" at the end; 
and inserted "vehicle" in Subsection O, 

. The 1993 amendment, inserted "limited hiability. com- 
pany" in Subsection I; substituted "twenty-six thousand 
pounds" for "twelve thousand pounds" in Subsection O; 
added “and any activity ancillary to that propulsion" at 
the end of Paragraph (2) of Subsection T; rewrote Subsec- 
tion U, which read " 'user' means any person other than 
the United States government or an Indian nation, tribe 
or pueblo who uses special fuel to propel a motor vehi- 
cle on the highways"; and made minor stylistic changes 
throughout the section, 


7-16A-2.1. When special fuel received or used; who is required to pay tax. 


A. Arack operator receives special fuel at the time and place when the rack operator first loads 
the special fuel at the refinery or pipeline terminal into tank cars, tank trucks, tank wagons or any 
other type of. transportation equipment or when the rack operator places the,special fuel into any 
tank or other container in this state from which sales or deliveries not involving transportation 
are made. A rack operator who receives special fuel is required to pay the tax on the special fuel 
received, except as provided otherwise in Subsection B of this section. Special fuel is not received 
when it is shipped from one refinery or pipeline terminal to another refinery or pipeline terminal. 
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7-16A-3 SPECIAL FUELS SUPPLIER TAX 7-16A-4 


- B. When the rack operator first loads special fuel at the refinery or pipeline terminal into tank 
cars, tank trucks, tank wagons or any other type of transportation equipment for the account of 
another person who is registered with the department as a supplier and is taxable under the Spe- 
cial Fuels Supplier Tax Act, that person receives the special fuel and is required to pay the tax. 

C. Special fuel imported into New Mexico by any means other than in the supply tank of a motor 
vehicle or by pipeline is received at the time and place it is imported into this state. The person who 
owns the special fuel at the time of importation receives the special fuel and is required to pay the tax. 

D. If special fuel is received within the exterior boundaries of an Indian reservation or pueblo 
grant and the person required to pay the tax is immune from state taxation, the special fuel is also 
received when the special fuel is transported off the reservation or pueblo grant by any means 
other than in the fuel supply tank of a motor vehicle or by pipeline, Any person who owns special 
fuel after the special fuel is transported off the reservation or'pueblo grant receives the special 
fuel and is the person required to pay the tax, unless the tax has been paid by a previous owner. 

KE. Except as provided in Subsection F of this section, special fuel is used in New Mexico when 
it is put into the supply tank of any motor vehicle registered, owned or operated by a special fuel 
user, consumed by a special fuel user in the propulsion of a motor vehicle on the highways of this 
state or any activity ancillary to that propulsion, or imported into the state in the fuel supply tank 
of any motor vehicle for the propulsion of the motor vehicle on New Mexico highways. 

F. To the extent that a special fuel user whose use of New Mexico highways is limited to that 
for which the special fuel user holds a valid border crossing special fuel user permit, as provided 
for in Section 1 of this 2018 act [7-16A-19.1 NMSA 1978], the special cust user does not use special 
fuel in this state. 


History: 1978 Comp., § 7-16A-2.1, enacted by Laws tax to special fuel users who hold a valid border crossing 
1997, ch. 192, § 6; 2018, ch. 77, § 2. special fuel user permit, and made technical changes; in 

The 2018 amendment, effective July 1, 2018, provided Subsection EH, added "Except as provided in Subsection F 
an exception for the payment of the special fuel excise of this section"; and added Subsection F. 


7-16A-3. Imposition and rate of tax; denomination as special fuel 
excise tax. 


A. For the privilege of receiving or using special fuel in this state, there is imposed an excise 
tax at'a rate provided in Subsection B of this section on each gallon of ‘special fuel received in New 
Mexico. 

B. The tax imposed by Subsection A of this section shall be twenty-one cents ($. 21) per gallon 
of special fuel received or used in New Mexico. 

C. The tax imposed by this section may be called the "special fuel excise tax". 


History: Laws 1992, ch. 51, § 3; 1993, ch. 357, § 10; The 2008 (1st S.S.) amendment, effective July 1, 
2008 (1st S.S.), ch. 3, § 9. 2004, substituted "twenty-one cents & 21)" for "eighteen 
cents ($.18)" in Subsection B. 


7-16A-4. Special fuel inventory tax; imposition of tax; date Payee of 
tax due. — 


A. A'"special fuel inventory tax" is imposed measured by the quantity of gallons of special fuel 
in the possession of a supplier or bulk storage user on the day in which an increase in the special 
fuel excise tax rate is effective. The taxable event is the existence of an inventory in the possession 
of a supplier or bulk storage user on the day prior to the day in which an increase in the special 
fuel excise tax rate is effective. The rate of the special fuel inventory tax applicable to each gallon 
of special fuel held in inventory by a supplier or bulk storage use, as provided in Section 5 [7-16A-5 
NMSA 1978] of the Special Fuels Supplier Tax Act, shall be the difference between the special 
fuel excise tax rate imposed on the day prior to the day in which the special fuel excise tax rate is 
increased, subtracted from the special fuel excise tax rate imposed on the day in which the special 
fuel excise tax rate increase is effective, expressed in cents per gallon. 
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7-16A-5 ‘') TAXATION 7-16A-6 


B. The special fuel inventory tax is to be paid to the department on or before the budiity-fiith 
day of the month following the month in which the taxable event occurs. 


History: Laws 1992, ch. 51, § Ais Effective dates, — Laws 1992, ch. 51, §. 24 ahadat Linvts 
1992, ch, 51, § 4 effective January 1, 1993, 


7-16A-5. Special fuel inventories. 


A, On the day prior to the day,in which the special fuel, excise, tax rate is increased or de- 
creased, each supplier, dealer and bulk storage user shall take inventory of the gallons of special 
fuel. on hand. 

B.. Suppliers and bulk eee users shall report total gallons of special fuel: is in catia on the 
day prior to the day in which.an inerease in the special fuel excise tax rate is effective and pay any 
special fuel inventory tax due. . 


History: Laws 1992, ch. 51, §,.5; 2005, ch. 109, § 9. on which an the special fuel excise tax rate vpecied and 


The 2005 amendment, effective January 1, 2006, de- ' which prohibited dealers from changing the price of spe- 
leted Subsection C, which required dealers to maintain a cial fuel sold until the inventory was sold. 


record of total gallons of fuel in inventory prior the day 


7-16A-5.1. Manifest or bill of lading required when transporting 
special fuels. 


Every person transporting special fuels from a refinery or other facility at. which special fuel is 
produced, refined, manufactured, blended or compounded or from a pipeline terminal in this state, 
importing special fuels into this state or exporting special fuels from this state, other than by pipe- 
line or in the fuel supply tanks of motor vehicles, shall carry a manifest or bill of lading in form 
and content as prescribed by or acceptable to the department. The manifest or bill of lading shall 
be signed by the consignor and.by every person accepting the special fuel or any part of it, with a 
notation as to the amount accepted. If a manifest or bill of lading is not required to be carried by 
the terms of this section, any person transporting special fuels without such a manifest or bill of 
lading shall, upon demand, furnish proof acceptable to the department that the special fuels so 
transported were legally acquired by a registered supplier who assumed liability for payment of 
the tax imposed by the Special Fuels Supplier Tax Act. 


History: Laws 1997, ch. 192, § 14. Emergency clauses. — Laws 1997, ch, 192, § 17 con- 


tained an emergency clause and was approved April 10, 
1997. 


7-16A-6. Special fuel inventory tax refund. 


A "special fuel inventory tax refund" is established measured by the quantity of gallons of spe- 
cial fuel in the possession of a supplier or bulk storage user on the day in which a decrease in the 
special fuel excise tax rate is effective. The refund event is the existence of an inventory in the 
possession of a supplier or bulk storage user on the day prior to the day in which a decrease in the 
special fuel excise tax rate is effective. The refund is to be calculated by determining the difference 
between the special fuel excise tax rate imposed on the day prior to the day in which the special 
fuel excise tax rate is decreased, subtracted from the special fuel excise tax rate imposed on the 
day in which the special fuel excise tax rate decrease is effective, expressed in cents per gallon. 
The refund rate so determined is then multiplied by each gallon in inventory as determined under 
Section 5 [7-16A-5 NMSA 1978] of the Special Fuels Supplier Tax Act. 


History: Laws 1992, ch. 51, § 6. Effective dates. — Laws 1999, ch, 51, § 24 made Laws 
1992, ch. 51, § 6 effective January 1, 1993. 
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7-16A-7 


7-16A-7. Repealed. 


Repeals. — Laws 1995, ch. 16, § 16 Assit 7-16A-7 
NMSA 1978, as enacted by Laws 1992, ch. 51, § 7, relating 
to flat tax for liquefied petroleum gas-powered and natu- 
ral gas-powered vehicles, effective January 1, 1996. For 


7- 16A-8. oeteB Uae! 


Repeals. — Laws 2006, ch. 74, § 3, none did 7- 16A- 8 
NMSA.1978, as enacted by Laws 1992, ch. 51, § 8, relat- 
ing to special bulk storage user permits, effective May 17, 


SPECIAL FUELS SUPPLIER TAX 


7-16A-9.3 


provisions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 7-16B-4 NMSA 1978, | 


2006. For provisions of former section, see the 2005 NMSA 
1978 on NMOneSource.com. 


7-16A-9. Tax returns; payment of tax. 


Rack operators and special fuel suppliers shall file tax returns in form and content as prescribed 
by the secretary on or before the twenty-fifth day of the month following the month in which spe- 
cial fuel is received in New Mexico. Payment of the tax shall be made with or prior to filing of the 
return. The department may require that the tax returns be provided through electronic means as 
long as an exception is provided for rack operators with limited amounts of Bad sold and for sup- 


pliers with limited amounts of fuel received. 


History: Laws 1992, ch. 51, § 9; 1997, ch. 192, § 8; 
2005, ch. 109, § 10. 

The 2005' amendment, effective January 1, 2006, 
provided that the taxation and revenue department 
may require that tax returns be provided by electronic 
means if an exception is given to rack operator with 


limited amounts of fuel sold and for suppliers with limited 
amount of fuel received. 
The 1997 amendment, effective June 1, 1997, deleted 
"special fuel suppliers" from the end of the section head- 
ing and inserted "Rack operators and" at the beginning of 
the section. 


7-16A-9.1. Returns by retailers; requirements. 


. Retailers shall file information returns in form and content as’prescribed by the department on 
or before the twenty-fifth day of the month following the month in which special fuel is purchased 
in New Mexico. The department may require that the, information returns be provided through 
electronic means if the department provides an exception from that requirement for retailers that 
purchase limited amounts of fuel. ,, 


Effective. dates. — Laws 2005, ch. 109, § 16 made 
Laws 20085, ch. 109, § 12 effective January 1, 2006. 


History: Laws 2005, ch. 109, § 12. 


7-16A-9. 2. Retiene by ealepaietal 


Wholesalers shall file information, returns in form, and, content as prescribed by the department 
on or before the twenty-fifth day of the month following the month in which special fuel is sold in 
New Mexico. The: department may require that the information returns be provided through elec- 
tronic means as long as an exception.is provided for, wholesalers with limited amounts of fuel sold. 


History: Laws 2005, ch. 109, § 13, Effective dates. — Laws 2005, ch. 109, § 16 made 


Laws 2005, ch, 109, § 18 effective January 1, 2006. 


7 -16A-9.3. Returns by rack operators; requirements. 


_ Rack operators shall file information returns in form and content as prescribed by the depart- 
ment on or before the twenty-fifth day of the month following the month in which special fuel is 
distributed in.New Mexico. The department may require that the information returns be provided 
through electronic means if the department provides an exception from that mecperment for rack 
operators that distribute limited amounts of fuel. | 
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History: Laws 2005, ch. 109, § 14. Effective dates. — Laws 2005, ch. 109, § 16 made 
Laws 2005, ch. 109, § 14 effective January 1, 2006. 


7-16A-9.4. Reporting requirements; special fuel deduction; biodiesel. 


A. A taxpayer that deducts an amount of special fuel that is biodiesel from the total amount of 
special fuel received in New Mexico pursuant to Paragraph (2) of Subsection H of Section 7-16A-10 
NMSA 1978 shall report the deducted amount separately with the taxpayer's return in a manner 
prescribed by the department. 

B. The department shall calculate the aggregate amount, in dollars, of the difference baraae 
the amount of special fuel excise tax that would have been collected in a fiscal year if not for the 
deduction allowed pursuant to Paragraph (2) of Subsection H of Section 7-16A-10 NMSA 1978 and 
the amount of special fuel excise tax actually collected. The department shall compile an annual 
report that includes the aggregate amount, the number of taxpayers that deducted an amount of 
special fuel pursuant to Paragraph (2) of Subsection H of Section 7-16A-10 NMSA 1978 and any 
other information necessary to evaluate the deduction. Beginning in 2017 and every five years 
thereafter, the department shall compile and present the annual reports to the revenue stabiliza- 
tion and tax policy committee and the legislative finance committee with an analysis of the costs 
and benefits of the deduction to the state. 


History: Laws 2013, ch. 109, § 3. Applicability. — Laws 2013, ch. 109, § 5 provided that 

Effective dates. — Laws 2013, ch. 109, § 6 provided the provisions of Laws 2013, ch: 109 apply to special fuel 
that Laws 2013, ch. 109 was effective May 1, 2013, pro- received on or after: 
vided that prior to May 1, 2013 the provisions of the act A. May 1, 2018, provided that prior to May 1, ore 
are enacted into law, or July 1, 2013. provisions of this ‘act are enacted into law; or 

Laws 2013; ch. 109, § 7, contained an emergency clause B. July 1, 2013. 


and was approved April 2, 2013. 


7-16A-10. Deductions; special fuel excise tax; special fuel suppliers. 


In computing the tax due, the following amounts of special fuel may be deducted from the total 
amount of special fuel received in New Mexico during ee tax period, provided that satisfactory 
proof thereof is furnished to the department: 

A. special fuel received in New Mexico, but exported sro this state by a rack operator, special 
fuel supplier or dealer, other than in the fuel supply tank of a motor vehicle or sold for export by a 
rack operator or distributor; provided that, in either case: 

(1) the person exporting the’ special fuel is registered in or licensed by the destination 
state to pay that state's special fuel or equivalent fuel tax; 

(2) proof is submitted that the destination state's special fuel or equivalent fuel tax has 
been paid or is not due with respect to the special fuel; or 

(3) the destination state's special fuel or equivalent fuel tax i is paid to New Mexico i in ac- 
cordance with the terms of an agreement entered into pursuant to Section ‘9-11-12 NMSA 1978 
with the destination state; 

B. special fuel sold to the United States or any agency or instrumentality thereof for the ex- 
clusive use of the United States or any agency or instrumentality thereof. Special fuel sold to 
the United States includes special fuel delivered into the supply tank of a governmeni, -licensed 
vehicle; 

C. special fuel sold to the state of New Mexico or any political subdivision, agency or instru- 
mentality thereof for the exclusive use of the state of New Mexico or any political subdivision, 
agency or instrumentality thereof. Special fuel sold to the state of New Mexico:includes special 
fuel delivered into the supply tank of a government-licensed vehicle; 

D. special fuel sold to an Indian nation, tribe or pueblo or any agency or instrumentality thereof 
for the exclusive use of the Indian nation, tribe or pueblo or any agency or instrumentality thereof. 
Special fuel sold to an Indian nation, tribe or pueblo includes special fuel delivered into the supply 
tank of a government-licensed vehicle; 

EK. special fuel dyed in accordance with federal regulations; - 
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F. »special fuel that is number 2 diesel fuel sold for the generation of power to propel a vehicle 
authorized by contract with the public education department as a school bus; provided that the 
fuel has a distillation temperature of five hundred degrees Fahrenheit at a ten percent recovery 
point and six hundred forty degrees Fahrenheit at a ninety percent recovery point; 

G. special fuel received in New Mexico on which New Mexico special fuel excise tax was paid 
by the out-of-state terminal at which the special fuel was loaded, provided that documentation 
that the special fuel was to be imported into New Mexico was provided to the terminal operator by 
the person receiving the fuel; and 

H.: special fuel received in New Mexico that: 

(1) prior to July 1, 2014, consists of at least ninety-nine percent vegetable oil or animal 
fat; provided that theuse is restricted to an auxiliary fuel system that is subject to a certificate of 
conformity pursuant to the federal Clean Air Act; or 

(2) is biodiesel received or manufactured and delivered to a rack wi ohde, that is within 
the state’ for blending’ or resale. 


History: Laws 1992, ch. 51, § 10; 1993, ch. 272, § 6; The 2007 amendment, effective June 15, 2007, added 
1997, ch. 192, § 9; 1998, ch. 44, § 4; 2001, ch. 48, § 1; a new Subsection G to provide a deduction for special fuel 
2005, ch. 232, § 1; 2006, ch. 74, § 1; 2007, ‘ch. 110, § 3; received in New Mexico on which New Mexico special fuel 
2009, ch. 99, § 2; 2009; ch: 99, § 3; 2013, ch. 109, § 2. tax was paid by the out-of-state terminal at which the spe- 

Repeals. _— Laws 2013, ch. 109, § 4, effective ‘April 2,3 cial fuel was loaded. 

2018, repealed Laws 2009, ch. 99, 8 3, which would have The 2006 amendment, effective May 17, 2006, deleted 
become effective July 1, 2014. former Subsection E, which provided:a deduction for spe- 

The 2013 amendment, effective May 1, 2018, provided cial fuel-sold to the holder of a special bulk storage user 
a deduction for receipt of biodiesel fuel to rack operators permit and delivered in to special bulk storage pursuant 
for blending and resale; in Paragraph (1) of Subsection H, to Section 7-16A-8 NMSA 1978, 
at the beginning of the sentence, added "prior to July 1, The 2005 amendment, effective July 1, 2005, added 
2014"; and added Paragraph (2) of Subsection H. ’ Subsection G to provide a deduction for number 2 diesel 

Laws 2013, ch. 109, § 6 provided that Laws 2013, ch, 109 fuel sold for the generation of power to propel a school bus. 
is effective on May 1, 2013, provided that prior to May 1, The 2001 amendment, effective June 15, 2000, de- 
2018 the provisions of the act are enacted into law, or leted "and used in any manner other than for propulsion 
July 1,2013. of motor vehicles on the highways of this state or activi- 

Laws 2018, ch. 109, § 7, contained an emergency clause ties ancillary to that propulsion" from Subsection F. 
and was approved April 2, 2013. The 1998 amendment, effective July 1, 1998, in the 

Applicability. — Laws 2013, ch. 109, §5 provided that introductory language deleted "special fuel excise" pre- 
the provisions of Laws 2013, ch. 109 apply to special fuel ceding "tax" and in Subsection F, inserted "dyed in accor- 
received on or after: dance with federal regulations and". 

A. May 1, 2013, provided that prior to May 1, 2013, The 1997 amendment, effective June 1, 1997, rewrote 
provisions of this act are enacted into law; or Subsections A and F, and made a minor stylistic change i in 

B. July 1, 2013. Subsection E. 

The 2009 amendment, effective July 1, 2009, added The 1993 amendment, added current Subsection C 
Subsection H, and Subsections E and F; redesignated former Subsection 


C as Subsection D; and made a minor stylistic change. 


7-16A-11. Tax returns; payment of tax; special fuel users; exception. 


A. Except as otherwise provided in this section, a special fuel user shall file a special fuel ex- 
cise tax return in form and content as prescribed by the secretary to conform to the due date for 
the special fuel excise tax return required by an interstate agreement to which the state is a party. 

B. A special fuel user may elect to file and pay the special fuel excise tax annually by conform- 
ing to the annual filing requirements of an international fuel tax agreement to which the state is 
a party. 

C. A special fuel user shall file a return in accordance with the conditions and terms of the 
international fuel tax agreement to which the state is a party. 

D. To the extent that a special fuel user whose use of New Mexico highways i is limited to that 
for which the special fuel user holds a valid border crossing special fuel user permit, as provided 
for in Section 1 of this 2018 act [7-16A-19.1 NMSA 1978], the special fuel user is exempt from the 
requirements of this section. 


History: Laws 1992, ch. 51, § 11; 2005, ch. 109, § 11; and the payment of the special fuel excise tax for special 
2018, ch. 77, § 3. fuel users who hold a valid border crossing special fuel 
The 2018 amendment, effective July 1, 2018, provided user permit, and made technical changes; in the catchline, 
an exemption from filing a special fuel excise tax return added "exception"; and added Subsection D. 
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The 2005 amendment, effective January 1, 2006, 
modified former Subsections A through D to require a 
special fuel user to file a special fuel excise tax return in 
form and content prescribed by the secretary of taxation 
and revenue to conform to the due date for the return re- 
quired by an interstate agreement; added Subsection B to 


TAXATION 


7-16A-13.1 


provide that a special fuel user may elect to file and pay 
the special fuel excise tax annually by conforming to an 
international fuel tax agreement; and added Subsection 
C to provide that a special fuel user shall file a return in 
accordance with the conditions and terms of an interna- 
tional fuel tax agreement. 


7-16A-12. Credit; special fuel excise tax; special fuel users. 


In computing any special fuel excise tax due, all special fuel excise tax paid on special fuel used 
during the reporting period may be credited against the calculated special fuel.excise tax due for 
that reporting period, provided that satisfactory proof of a special fuel excise tax pee is fur- 
nished to the pep mc ar | 


The 1997 amendment, effective June 1, 1997, deleted 
"or weight distance tax due" preceding "for that reporting 
period, provided". 


History: Laws 1992, ch. 51, § 12; 1997, ch. 192, § 10. 


7-16A-13. Claim for refund or credit of special fuel excise tax paid; on | 
special fuel destroyed by fire, accident or acts of God before 
retail sale; on. special fuel previously received from a source 
other than a refiner or pipeline terminal. 


A. Upon the submission of proof satisfactory to the department, the department shall allow a 
claim for refund or credit of any special fuel excise tax or special fuel inventory tax paid on special 
fuel destroyed by fire, accident or acts of God while in the possession of a supplier, bulk storage 
user or dealer. 

B. Upon the submission of proof satisfactory to the department, a rack operator may submit, 
and the department may allow, a claim for refund of a New Mexico tax paid on special fuel previ- 
ously received in New Mexico from a source other than a refiner or pipeline terminal in this state 
and placed in a terminal from which it will be loaded into tank cars, tank trucks,.tank wagons or 
other types of transportation equipment. 

C. No person may submit claims for refund pursuant to the provisions of this section more fre- 
quently than quarterly. No claim for refund may be submitted or allowed on less than one hundred 
gallons. 

D. The department may prescribe the documents necessary to support a claim for refund pur- 
suant to the provisions of this section. 


History: Laws 1992, ch. 51, § 18; 2015 (1st S.S.), ch. 
2,§ 21. 

The 2015 (1st S.S.) amendment, effective January 1, 
2016, provided for a refund or credit of a New Mexico tax 
paid on special fuel previously received in New Mexico 


in this state; in the catchline added"on special fuel previ- 
ously received form a source other than a refiner or pipe- 
line terminal"; added the subsection designation "A" pre- 
ceding the previously undesignated language; and added 


Subsections B, C and D. 
from a source other than a refiner or pipeline terminal 


7-16A-13.1. Claim for refund of special fuel excise tax paid on 
special fuel. 


A. Upon the submission of proof satisfactory to the department, a user of special fuel may 
submit and the department may allow a claim for refund of tax paid on special fuel used to propel 
a vehicle authorized by contract with the public education department or with a public school 
district as a school bus, to propel a vehicle off-road, to operate auxiliary equipment by a power 
take-off from the main engine or transmission of a vehicle or to operate a non-automotive appa- 
ratus mounted on a vehicle when the special fuel used for such purposes and the special fuel used 
to propel the vehicle on the highways are drawn from a common supply tank. The vehicle must be 

‘ a | 


926 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


7-16A-14 


SPECIAL FUELS SUPPLIER TAX 


7-16A-15 


registered with the department. The user must be registered with the department for purposes of 


reporting and paying gross:receipts tax. 


B. No person may submit claims for refund pursuant to the provisions of this section more fre- 
quently than quarterly. No claim for refund may be submitted or allowed on less than one hundred 


gallons. 


C. The department may rbeseartbes the documents necessary to P cped a claim for refund pur- 
suant to the provisions of this section. The department may prescribe the use of types ’of monitor- 


ing or measuring equipment. 


D. This section applies to special fuel purchased on or after July 1, 2001, except for the refund 
for special fuel used to propel a school bus, which applies to special fuel purchafed on or after 


July 1, 2005. 


History: 1978 Comp., § 7-16A-138.1, enacted by 
Laws 2001, ch, 43, § 2; 2005, ch, 232, § 2; 2006, ch. 73, 
§ 1; 2006, ch. 74, § 2. 

2006 Multiple Amendments. — Laws 2006, ch. 73, § 1 


and Laws 2006, ch. 74, § 2 enacted different amendments: 
to. this section that can be reconciled,.Pursuant to 12-1-8. 


NMSA 1978, Laws 2006, ch. 74, § 2,.as the last act signed 
by the governor, is set out above and incorporates both 
amendments. The amendments enacted by Laws 2006, ch. 
73, § 1 and Laws 2006, ch. 74, § 2 are described below. To 
view the session laws in their entirety, see the 2006 ses- 


Laws 2006, ch. 74, § 2, effective May 17, 2006, deleted 
the exception relating to a holder of a bulk storage user 
permit, 

Laws 2006, ch. 73, § 1, effective July 1, 2006, added "or 
with a public school district" in Subsection A: 

. The 2005 amendment, effective July 1, 2005,in Sub- 
section A, provided that the department may allow a 
claim for refund of tax paid on special fuel used to propel 
a vehicle authorized by contract with the public education 
department as a school bus; and in Subsection D, provided 
that the section applies to special fuel to propel a school 


sion laws on NMOneSource.com. bus that is purchased on or after July 1, 2005. 


7-16A-14. Registration necessary to engage in business as rack 
operator, special fuel supplier or dealer. 


_Each person engaged in the business of selling special fuel in. New Mexico as a rack operator, 
special fuel supplier or dealer shall register as such under the provisions of Section 7-1-12 NMSA 
1978. 


The 1997 amendment, effective June 1, 1997, inserted 
“rack operator" in the section heading, and near the mid- 
dle of the section. 


History: Laws 1992, ch. 51, § 14; 1997, ch, 192, § 11. 


7-16A-15. Bond required of supplier. 


A. Except as provided in Subsection H of this section, every supplier shall file with the depart- 
ment a bond on a form approved by the attorney general with a surety company authorized by the 
state corporation commission [public regulation commission] to transact business in this state as 
a surety and upon which bond the supplier is the principal obligor and the state the obligee. The 
bond shall be conditioned upon the prompt filing of true reports and the payment by the supplier 
to the department of all taxes levied by the Special Fuels Supplier Tax Act, together with all ap- 
plicable penalties and interest thereon. 

B. _In lieu of the bond; the supplier may elect to file with the department cash or bonds of the 
United States or New Mexico or of any political subdivision of the state. 

C, The total amount of the bond, cash or securities required of any supplier shall be fixed by 
the department and may be increased or reduced by the department at any time, subject to the 
limitations provided in this section. 

D. In fixing the total amount of the bond, cash or securities required of any supplier required 
to post bond, the department shall require an equivalent in total amount to at least two times the 
amount of the department's estimate of the supplier's monthly special fuel excise tax, determined 
in such manner as the secretary may deem proper; provided, however, the total amount of bond, 
cash or securities required of a supplier shall never be less than one thousand dollars ($1,000). 

EK. In the event the department decides that the amount of the existing bond, cash or securities 
is insufficient to insure payment to this state of the amount of the special fuel excise tax and any 


927 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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penalties and interest for which the supplier is or may at any time become liable, then the supplier 
shall forthwith, upon written demand of the department mailed to the last known address of the 
supplier as shown on the records of the department, file an additional bond, cash or securities! in 
the manner, form and amount determined by the department to be necessary to secure at all times 
the payment by the supplier of all taxes, penalties and interest due ida Sl to the Special Fuels 
Supplier Tax Act. 

F. Any surety on any bond furnished by any supplier as required by this section shall be re- 
leased and discharged from all liability accruing on the bond after the expiration of ninety days 
from the date upon which the surety files with the:department a written request’ to be released 
and discharged; provided, however, the request shall-not operate to release or discharge the surety 
from any liability already accrued or that shall accrue before the expiration of the ninety-day pe- 
riod, unless a new bond is filed during the ninety-day period, in which case the previous bond may 
be canceled as of the effective date of theynew bond. On receipt ofinotice of such request, the de- 
partment shall notify promptly the supplier who furnished the bond that the supplier shall, on or 
before the expiration of the ninety-day. period, file with the department a new. bond with a PUY 
satisfactory to the department in the amount and form required in this section. . 

G. The supplier required to file bond with or provide‘cash or securities to the adpavtenenit in 
accordance with this section and who is required by any other state law to file another bond with 
or provide cash or securities to the department may elect to file a combined bond or provide cash 
or sectirities applicable to the provisions of both this section and the other law, with the approval 
of the secretary. The amount of the combined bond, cash or securities shall be determined by, the 
department, and the form of the combined bond shall be approved by the attorney general. 

H. On July 1, 1994, every supplier who, for the twenty-four month period immediately preced- 
ing that date; has not been‘a delinquent taxpayer under the Special Fuels'Supplier Tax Act or the 
Special Fuels Tax Act [repealed]:is exempt from the requirement pursuant to this section to file a 
bond. A supplier required to file a bond pursuant to the provisions of this section who, for a twenty- 
four consecutive month period ending after July 1, 1994, has not been a delinquent taxpayer pur- 
suant to either the Special Fuels Supplier Tax Act or the Special Fuels Tax Act [repealed] ‘may 
request to be exempt from the requirement to file a bond beginning with the first day of the first 
month following the end of the twenty-four month period. If a supplier exempted. pursuant to this 
subsection subsequently becomes a delinquent taxpayer pursuant to the Special Fuels Supplier 
Tax Act, the department may terminate the exemption and require the filing of a bond in accor- 
dance with this section. If the department terminates the exemption, the termination shall not be 
effective any earlier than ten days after the date the ang al cece the supplier i in waiting 
of the termination. 


History: Laws 1992, ch. 51, § 15; 1994, ch. 7, 8, 13 
1997, ch. 192, § 12. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1998, ch. 108, § 80 provided that references to the state 
corporation commission be construed as references to the 
public regulation commission. 


The Special Fuels Tax Act was formerly compiled as 
Chapter 7, Article 16 NMSA 1978 prior to its Tepeal in 


1998. 
The 1997 amendment, effective June 1, 1997, deleted 
"or dealer" following "supplier" in the section heading and 


throughout the section, substituted "supplier's monthly 
special fuel excise tax" for "supplier's or dealer's quarterly 


‘.special fuel excise tax" in Subsection D and rewrote the 


first three sentences in Subsection H. 

The 1994 amendment, effective July 1, 1994, added 
the exception clause at the beginning of the first’ sentence 
in Subsection’A; in Subsection D, inserted "required to 
post bond", and substituted "two times" for "one and one- 
half times" and "quarterly" for "monthly"; deleted “any 


~- any" preceding "and all" near the beginning of the first 


sentence in Subsection F; and added Subsection H. 


7-16A-15.1. Special fuel users; surety otha Leqiived: exceptions. 


A. Except as ee erary in Subséeticn H of this section, every special fuel user with a shintiedete 
domicile not located in an International Fuel Tax Agreement jurisdiction shall file with the depart- 
ment a bond on a form approved by the attorney general with a surety company authorized by 
the public regulation commission to transact business in New Mexico as a surety and upon which 
bond the special fuel user is the principal obligor and the state the obligee. The bond shall be 
conditioned upon the prompt filing of true reports and the payment by the special fuel user to the 
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department of all taxes levied by the Special wa Supplier Tax Act, together with all applicable 
penalties and interest on the taxes. 

B. In lieu of the bond, the special fuel user may elect to file with the Bagh Ui Bed cash or Banos 
of the United States or New Mexico or of any political subdivision of the state. 

C.. The total amount of the bond, cash or securities required of a special fuel user shall be fixed 
by the department.and may be increased or reduced by the soi cine at any time, panjees to the 
limitations provided in this section. 

'D.. In fixing:the total amount of the bond, cash or securities required of a’special fuel user re- 
quired to post a bond, the department shall require an amount equivalent to the total estimated 
tax due for two quarters; provided, however, that the total amount of bond, cash or securities re- 
quired of a special fuel user shall never be less than five hundred dollars ($500). 

E.- In the event the department:determines that the amount of the’ existing bond, cash or se- 
curities is insufficient to ensure payment to New Mexico of the amount of the special fuel excise 
tax and penalties and interest for which a special fuel user is or may at any time become liable, 
the special fuel user, upon written demand from the department mailed to the last known address 
of the special fuel user as shown on the records of the department, shall file an additional bond, 
cash or securities in the manner, form and amount determined by the department to be necessary 
to secure at all times the payment by the special fuel user. of all taxes, penalties and interest due 
pursuant to the Special Fuels Supplier Tax Act. 

F. Asurety on a bond furnished by a special fuel user as required by this section shall be released 
and discharged from all liability accruing on the bond after the expiration of ninety days from the 
date upon which the surety files with the department a written request to be released and discharged; 
provided, however, that the request shall not operate to release or discharge the surety from liability 
already accrued or that shall accrue before the expiration of the ninety-day period, unless a new bond 
is filed during the ninety-day period, in which case the previous bond may be canceled as of the effec- 
tive date of the new bond. On receipt of notice of the request to cancel the bond due to filing of a new 
bond, the department shall promptly notify the special fuel user who furnished the bond that the spe- 
cial fuel user, on or before the expiration of the ninety-day period, shall file with the department a new 
bond witha surety satisfactory to the department in the amount and form required in this section. 

G.. A special fuel user who is required .to file a bond with or provide cash or securities to the de- 
partment in accordance with this section and who is required by another state law to file another 
bond with or provide cash or securities to the department may elect to file a combined bond or pro- 
vide cash or securities applicable to the provision of both this section and the other law, with the 
approval.of the secretary..The amount of the combined bond, cash or securities shall be determined 
by the department, and the form of the combined bond shall be approved by the attorney general. 

‘H. .A special fuel user who is required to file a bond pursuant to the provisions of this section 
and who for.the eight consecutive quarters preceding the date of request has not been delinquent 
filing reports or paying special fuel excise taxes pursuant to the Special Fuels Supplier Tax Act 
may request to be exempt from the requirement to file a bond beginning with the first day of the 
first quarter following the end of the eight-quarter period. If a special fuel user exempted pursuant 
to this subsection subsequently, becomes delinquent, the department. may terminate the exemp- 
tion.and require the filing of a bond in accordance with this section. If the department terminates 
the exemption, the termination shall not be effective any earlier than ten days after the date the 
department notifies the special fuel user in writing of the termination. 


History: Laws 2007, ch. 110, § 4. IV, §.28, was effective June 15, 2007, 90. days after the 
Effective dates. — Laws 2007, ch. 110,.contained no adjournment of the legislature. 
effective date provision, but, pursuant to N. M, Const., art, 


7-16A-16. Delivery and use of special fuel prohibited in certain cases. 


It is a violation of the Special Fuels Supplier Tax Act to do any of the following acts: 

A. operate any motor vehicle upon the highways of this state with a connection between a 
cargo or other tank or container, not considered in the Special Fuels Supplier Tax Act as being 
the motor vehicle's fuel supply tank, and a carburetor or other fuel supplying device; fuel supply 
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tanks, including auxiliary fuel supply tanks, shall be separate and apart from cargo tanks or other 
containers, with no connection by pipe, tube, valve or otherwise; . 

B. sell or deliver to any person or motor vehicle special fuel from any special fuel supply téink 
or auxiliary special fuel supply tank; or. 

C. deliver special fuel from a cargo tank into the special fuel supply tank of a motor vehicle; 
provided, however, delivery of liquefied petroleum gases may be made into the special: fuel. sup- 
ply tank of a motor vehicle carrying a valid permit under the Special Fuels Supplier Tax Act by a 
registered and licensed liquefied petroleum gas dealer who is also a special fuel dealer when made 
by that dealer from the cargo tank of a vehicle operated by that “ot which tank is specially 
designed to make this type of special fuel delivery. 


History: Laws 1992, ch. 51, g- 16. Effective dates..— Laws 1992, ch. 51, § 24 made Laws 
1992, ch. 51, § 16 effective January 1,1993. 


7-16A-17. Repealed. 


Repeals.. — Laws 1993, ch. 272, § 8 repealed 7-16A- provisions of former sections, see the 1992 NMSA 1978 on 
17, as enacted by Laws 1992, ch. 51, § 17, relating to bulk NMOneSource.com. 
storage users, prohibited act, effective April 7, 1993. For 


7-16A-18. Repealed. 


Repeals. — Laws 1993, ch. 272, § 8 repealed 7-16A-18 1993. For provisions of former sections, see the 1992 NMSA 
NMSA 1978, as enacted by Laws 1992, ch. 51, § 18, relat- 1978 on NMOneSource.com. 
ing to permits, special fuel users, penalty, effective April 7, . goad 


7-16A-19. Special fuel user permits; violation. 


A. A special fuel user whose'vehicle is not registered with the department ined acquire from 
the department of transportation, before operating the vehicle on New Mexico highways: 

(1) atemporary special fuel user permit valid for one wicket day only « or for one es 
into and one exit out of New Mexico; or 

(2) aborder crossing special fuel user permit, as provided fori in Section 7-16A-19, 1 N MSA 
1978. 

-B. Aspecial fuel user applying for a temporary special fuel user r permit shall apply for the a 
mit on a form approved by the department. 

C. The fee for a temporary special fuel user permit is five anal ($5: 00) for each motor vehicle. 

D. Itisa violation of the Special Fuels Supplier Tax Act for a person to act as a temporary spe- 
cial fuel user without possessing a valid temporary Sop a! fuel user agit issiibd by the Soi 
ment of transportation. 

E. It is a violation of the Special Fuels Supplier Tax’Act for a’person holding a valid border 
crossing special fuel user permit to travel in the motor carrier vehicle for which the ‘permit was 
issued on New Mexico highways outside the area in which the permit authorizes travel, unless the 
person may otherwise under law engage in that travel. In addition to any other penalty that may 
apply, a person who violates this provision is subject to a fine of three hundred dollars ($300). 


History: Laws 1992, ch. 51, § 19; 1993, ch. 272, § 7; the department to either obtain a temporary permit or a 
1997, ch. 192, § 13; 2018, ch. 77, § 4; 2021, ch. 59, § 4. border crossing special ‘fuel user permit before operating 
The 2021 amendment, effective June 18, 2021, made a vehicle on New Mexico highways, and provided a pen- 
conforming changes due to the transfer of certain au- alty for the violation of the provisions of this section; in 
thority to the department of transportation, and added the catchline, deleted "Temporary", and after "permits;", 
a statutory citation; in Subsection A, after the second oc- added ."violation"; in Subsection A, deleted "To prevent 
currence of "department", added "of transportation", and evasion of the special fuel excise tax" and added "A", af- 
in Paragraph A(2), after "Section", deleted "1 of this 2018 ter "shall acquire", deleted "a temporary special fuel user 
act" and added "7-16A-19.1 NMSA 1978"; and in Subsec- permit", and added Paragraphs A(1) and A(2); added new 
tion D, after "department", added "of transportation". subsection designation "B," and redesignated former Sub- 
The 2018 amendment, effective July 1, 2018, required sections B and C as Subsections C and D, respectively; in 
special fuel users whose vehicles are not registered with Subsection B, added "A special fuel user applying for a", 
930 
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after "permit shall", deleted "be valid for one entrance and The 1993 amendment, deleted "temporary highway 
one exit of the state within a period that shall not exceed ‘user permits" at the end of the catchline and deleted for- 
forty- eight hours from the time of issuance" and added . mer Subsections E to G, pertaining to issuance, use and 
"apply for the permit on a form approved by the depart- requirements for temporary highway user permits. 
ment"; in Subsection D, after "user without", deleted "ob- Laws 1993, ch. 272 contained both an emergency clause 
taining" and added "possessing"; and added Subsection E. making the act effective’ immediately and an effective 

The 1997 amendment, effective June 1, 1997, rewrote date provision providing that the act was effective Janu- 
the first sentence in Subsection A, deleted Subsection B, ary I, 1993, See N.M. Const., Art. IV, § 23. 


and redesignated former Subsections C and Das Subsec- 
tions B and C. 


7-16A-19.1. Border crossing special fuel user permit. 


A. A special fuel user who operates a commercial motor carrier vehicle registered or titled in 
Mexico, who is engaged primarily in movement across the New Mexico-Mexico border and into or 
from an international border commercial zone and whose exclusive use of New Mexico highways 
is limited to an area within ten miles of the New Mexico-Mexico border may apply for, on a form 
approved by the department of transportation, a quarterly, semi-annual or annual border crossing 
special fuel user permit. The department of transportation shall issue the permit if it approves the 
application and upon payment of the fee for the permit. 

B. The department of transportation shall establish by rule the amount, which shall not exceed 
the following, of fees for border crossing special fuel user permits: 

(1) for a quarterly permit, one hundred twenty-five dollars ($125); 
(2) fora semi-annual permit, two hundred dollars ($200); and 
(3) for an annual Derm, three hundred fifty dollars ($350). 

C. As used in this section, "international border commercial zone" means that part of a com- 

mercial zone established by a law of the United States that extends into New Mexico. 


History: Laws 2018, ch. 77, § 1; 2021, ch. 59, § 5. permit of a special fuel user found to have violated the 

The 2021 amendment, effective June 18, 2021, made Special Fuels Supplier Tax Act; after each occurrence of 
conforming changes due to the transfer of certain author- "department", added "of transportation" throughout; and 
ity to the department of transportation, and removed a deleted former Subsection C and redesignated former 
provision authorizing the taxation and revenue depart- Subsection D as Subsection C. 


ment to revoke the border crossing special fuel user 


7-16A-20. Administration and enforcement of act. 


The department shall interpret the provisions of the Special Fuels Supplier Tax Act. The depart- 
ment shall administer and enforce the collection of the special fuel excise tax, the special fuel in- 
ventory taxes and the tax on liquefied petroleum gas, and the Tax Administration Act [Chapter 7, 
Article 1 NMSA 1978] applies to the administration and enforcement of those taxes. 


History: Laws 1992, ch. 51, § 20. Effective dates. — Laws 1992, ch. 51, § 24 made Laws 
i 1968, ch. 51, § 20 effective January 1, 1993. 


7-16A-20.1. Special fuels; authority of secretary to terminate interstate 
‘agreements. 


The secretary may terminate: 

A. a cooperative agreement involving the taxation of special fuels into which the secretary 
enters with another state, the District of Columbia, the commonwealth of Puerto ne or any terri- 
tory or possession of the United States; or 

Bea multistate agreement involving the taxation of special fuels into which the ar ee en- 
ters. i 


History: Laws 2005, ch. 109; § 15. Lat . Effective dates. — Laws 2005, ch. 109, § 16 made 
oe Laws 2005, ch. 109, § 15 effective January 1, 2006. 
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7-16A-21. Temporary provision; continuity of actions. 


A. All taxes due but not paid on liquefied petroleum gas or natural gas or on motor vunicidh 
propelled by such a fuel under the Special Fuels Supplier Tax Act on the effective date of the Al- 
ternative Fuel Tax Act [Chapter 7, Article 16B NMSA‘1978] remain due until paid or until a final 
determination is made that the taxes arenotdue. — 

B. Any protests, claims for refund, court proceedings or other actions ongoing with respect to liq- 
uefied petroleum gas or natural gas or to motor vehicles propelled by such a fuel pursuant to the pro- 
visions of the Special Fuels Supplier Tax Act on the effective date of the Alternative Fuel Tax Act shall 
be finally determined with respect to the applicable provisions of the Special Fuels Supplier Tax Act. 


History: Laws 1995, ch, 16,.§ 15. Effective dates. — Laws 1995, ch. 16,§ 17 made Laws 
Cross references. — For provisions regarding the al- 1995, ch. 16, § 15 effective January 1, 1996. 

ternative fuel excise tax, see 7-16B-6 NMSA 1978. 
For provisions regarding alternative fuel user permits, 

see 7-16B-7 NMSA 1978. , 


ARTICLE 16B 
® 
Alternative Fuel Tax 

Sec. Se@inud ono J: 
7-16B-1. Short title. 7-16B-7. Tax paiaante Stee of tax; aitersative fuel 
7-16B-2. Purpose. user permit. 
7-16B-3, Definitions. 7-16B-8. Alternative fuel distributor license required. 
7-16B-4. Imposition and rate of tax; denomination as al- » 7-16B-9. Delivery and use of alternative fuel; yar 

ternative fuel excise tax. acts, 
7-16B-5. Exemptions; alternative fuel excise tax. 7-16B-10. Administration and spt of act. 
7-16B-6. Tax returns; payment of tax; alternative fuel 

distributors. 


7-16B-1. Short title. 
Chapter 7, Article 16B NMSA 1978 may be cited as the "Alternative Fuel Tax Act" 


History: Laws 1995, ch. 16, § 1; 2014, ch,34,§1. | The 2014 amendment, effective July 1, 2014, added 

Cross references. — For the Petroleum Products the NMSA 1978 chapter and article for the Alternative 
Loading Fee Act, see 7-13A-1 NMSA 1978 et seq. Fuel Tax Act; and at the beginning of the sentence, deleted 

For the Special Fuel Suppliers Tax Act, see 7+16A-1 "Sections 1 through 10 of this act" and added arasee te, 
NMSA 1978 et. seq. ) Article 16B NMSA 1978", 


7-16B-2. Purpose. 


To encourage the use of alternative fuel for the propulsion of motor vehicles on. the roads of New 
Mexico, thereby increasing the market for supplies of New Mexico natural gas and reducing harm- 
ful environmental emissions, it is the purpose of the Alternative Fuel Tax Act to provide for fair 
taxation of alternative fuel used for such purposes. 


History: Laws 1995, ch. 16, § 2. Effective dates. — Laws 1995,:ch, 16, § 17 made Laws 
1995, ch. 16, § 2 effective January 1, 1996. 


7-16B-3. Definitions. 


As used in the Alternative Fuel Tax Act: 

A. "alternative fuel" means liquefied petroleum gas, earanmesaad) a POT gas, liquefied natural 
gas or a water-phased hydrocarbon fuel emulsion consisting of a hydrocarbon base and water in 
an amount not less than twenty percent by volume of the total water-phased fuel emulsion, all of 
which may be used for the generation of power to propel a motor vehicle on the highways; . 

B. "alternative fuel user" means any user who is a registrant, owner or operator of a motor 
vehicle propelled by alternative fuel; 
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C. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

D. "distributor" means any person who delivers or dispenses alternative fuel into the supply 
tank of a motor vehicle; 

EK. "gallon" means: 

(1) for liquid alternative fuel, the quantity of liquid necessary to fill a standard United 
States gallon liquid measure, which is approximately 3.785 liters; provided that: 

(a) in the case of a water-phased hydrocarbon fuel emulsion, a gallon shall be mea- 
sured only with respect to the hydrocarbon base portion of the emulsion and not to the water ine 
portion; and 
(b) in the case of liquefied natural gas, a gallon shall be 6.06 pounds of liquefied natu- 
ral gas; or 

(2) for nonliquid alternative fuel, one hundred fourteen cubic feet; provided that in the 
case of compressed natural gas, a gallon shall be 5.66 pounds or 126.67 standard cubic feet of com- 
pressed natural gas; ) 

F. "gross vehicle weight" means the weight of a motor vehicle or a combination motor vehicle 
without load, plus the weight of any load on the motor vehicle; 

G. "highway" means every road, highway, thoroughfare, street or way, including toll roads, gen- 
erally open to the use of the public as a matter of right for the purpose of motor vehicle travel and 
notwithstanding that the same may be temporarily closed for the purpose of construction, recon- 
struction, maintenance or repair; 

H. "motor vehicle" means any self-propelled vehicle or device subject to registration under Sec- 
tion 66-3-1 NMSA 1978 that is used or may be used on the public highways in whole or in part for 
the purpose of transporting persons or property and includes any connected trailer or semitrailer; 

I. "person" means an individual or any other legal entity; "person" also means, to the extent 
permitted by law, any federal, state or other government or any department, agency or instrumen- 
tality of the state, county, municipality or any political subdivision thereof; 

J. Net strate" means any person who has registered a motor vehicle pursuant to the laws of 
this state or of another state; 

K. "sale" means any delivery, exchange, gift or other disposition; 

L. "secretary" means the secretary of taxation and revenue or the secretary's delegate; 

M. "supply tank" means any tank or other receptacle in which or by which fuel may be carried 
and supplied to the fuel-furnishing device or apparatus of the propulsion mechanism of a motor vehi- 
cle when the tank or receptacle either contains alternative fuel or alternative fuel is delivered into it; 

N. "use" means: 

(1) the receipt or placing of alternative fuel by an alternative fuel user into the fuel supply 
tank of any motor vehicle registered, owned or operated by the alternative fuel user; 

(2) the consumption by an alternative fuel user of alternative fuel in the propulsion of a 
motor vehicle on the highways of this state and any activity ancillary to that propulsion; or 

(3) the importation of alternative fuel in the fuel supply tank of any motor vehicle as fuel 
for the Propulsion of the motor vehicle on the highways; 

O. "user" means any person other than the United States government. or any of its agencies or 
instrumentalities; the state of New Mexico or any of its political subdivisions, agencies or instru- 
mentalities; or an Indian nation, tribe or pueblo or any agency or instrumentality of an Indian 
nation, tribe or pueblo who uses alternative fuel to propel a motor vehicle on the highways; and 

P. the definitions of "alternative fuel user" and "distributor" shall be construed so. that a person 
may at the same time be an alternative fuel user and a distributor. 


History: Laws 1995, ch, 16, § 3; 1997, ch. 24, § 1; deleted "for liquid alternative fuel" and added Subpara- 
2014, ch. 34, § 2. graph (b); and in Subsection E, Paragraph (2), at the be- 

The 2014 amendment, effective July 1, 2014, changed » ginning of the sentence, added "for nonliquid alternative 
the definition of "gallon" with respect to liquid and non- fuel", and after "cubic feet", deleted "for nonliquid alterna- 
liquid alternative fuel; in Subsection E, Paragraph (1), tive fuel", and added the remainder of the sentence. 


added "for liquid alternative fuel", and after "3.785 liters", 
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The 1997 amendment, effective June 20, 1997, in Subsection B added the language beginning "provided, 
Subsection A, added the language beginning "or a water- . however," and ending "water base portion" and made mi- 
phased hydrocarbon" and ending "which may be", and in nor stylistic changes. 


7-16B-4. Imposition and rate of tax; denomination as alternative fuel 
excise tax. 


A. For the privilege of distributing alpen: fuel in this state,, there i is imposed a: an’excise tax 
at a rate provided in Subsection C ofthis section on each gallon of alternative fuel distributed in 
New Mexico. 

B. The tax imposed by this section may be called the "alternative fuel excise tax". 

C. For each gallon of alternative fuel distributed in New Mexico, the tax imposed by Swe Fe 
A of this section shall be: 

(1). for the period beginning January 1,.1996 and ending December 31, 1997, three cents 
($0.03) per gallon; | 
(2) for the period beginning January i 1998 and ending December 31, 1999, six cents 
($0.06), per gallon; 
(3) for the period beginning January 1, 2000 and ending December 31, 2001, nine cents 
($0.09) per gallon; 
(4) for the period beginning January. 1, 2002 and ending June 30, 2014, tere cents 
($0.12) per gallon; and 
(5) for the period beginning July 1, 2014 and thereafter: 
(a). for alternative fuel that is compressed natural gas, thirteen and three-tenths 
cents ($.133) per gallon; 
(b),. for alternative Cae that is liquefied natural gas, trie sf six-tenths oe 
($.206) per gallon; and 
(c) for alternative fuel not described in . Subparagraph (a) or (b) of this PSESETAD, 
twelve cents ($.12) per gallon. 

D. Alternative fuel purchased for distribution shall not be subject to the alternative fuel excise 
tax at the time of purchase or acquisition, but the tax shall be due on any alternative fuel at the 
time it is dispensed or delivered into the supply tank of a motor vehicle that is operated on the 
highways of this state. 


History: Laws 1995, ch. 16, § 4; 2014, ch. 34, § 8. deleted former Subsection D; which gave taxpayers. the 

The 2014 amendment, effective July 1, 2014, added option of paying the excise tax on an annual basis; and 
tax rates for the period beginning July 1, 2014; eliminated deleted former Subsection E, which provided that’ the an- 
the option to pay the alternative fuel excise tax on an an- nual excise tax could be prorated for periods of less than 
nual basis; in.Subsection C, in Paragraph (4), after "Janu- one year if approved by the secretary of taxation and rev- 
ary 1, 2002 and", deleted "thereafter" and added "ending enue. a" 


June 380, 2014", in Subsection C, added Paragraph (5); 


7-16B-5. Exemptions; alternative fuel excise tax. | 


A. Alternative fuel distributed to or used by the United States or any agency or instrumental- 
ity thereof for the exclusive use of the United States or any agency or instrumentality thereof i is 
exempt from the imposition of the alternative fuel excise tax. 

B. Alternative fuel distributed to or used by the state of New Mexico or any political subdivi- 
sion, agency or instrumentality thereof for the exclusive use of the state of New Mexico or any 
political subdivision, agency or instrumentality thereof is exempt from the imposition of the alter- 
native fuel excise tax. 

C. Alternative fuel distributed to or used by an Indian nation, tribe or pueblo or any agency or 
instrumentality thereof for the exclusive use of the Indian nation, tribe or pueblo or any agency or 
instrumentality thereof is exempt fore the imposition of the alternative fuel excise az 


History: rave 1995, ch. 16, § 5. Effective dates. — Laws 1995, ch. 16, § 17 made Laws. 
1995, ch. 16, § 5 effective January as 1996. 
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7-16B-6. Tax returns; payment of tax; alternative fuel distributors. 


A.. Alternative fuel distributors.shall file alternative fuel excise tax returns in form and content 
as prescribed by the secretary on or before the twenty-fifth day of the month following the month 
in which alternative fuel is distributed in New Mexico. Payment of the alternative fuel excise tax 
shall be made with or prior to filing of,the return. 

B.. In computing the alternative fuel excise tax due, amounts of alternative fuel distributed to 
an alternative fuel user may be deducted from the total amount of alternative fuel distributed in 
New Mexico during the tax period provided the alternative fuel user can establish proof of compli- 
ance with the provisions of Section 7 [7-16B-7 NMSA 1978] of the Alternative Fuel Tax Act. 


History: Laws 1995, ch. 16, § 6. Cross references. — For provisions regarding conti- 
Effective dates. — Laws 1995, ch. 16, § 17 made Laws nuity of actions brought under the Special Fuels Supplier 


1995, ch. 16, § 6 effective January 1, 1996. Tax Act, see 7-16A-21 NMSA 1978. 


7-16B-7. Tax returns; payment of tax; alternative fuel user permit. 


A. Alternative fuel users who-elect to be subject to the provisions of Subsection D of Section 4 
[7-16B-4 NMSA 1978] of the Alternative, Fuel Tax Act shall pay the annual tax concurrent with 
vehicle registration. 

B. The department shall issue an alternative fuel user permit in a form designed by the de- 
partment valid for one year from the month of issuance to each alternative fuel user upon the fil- 
ing of an application by the alternative fuel user acceptable to the department. 

C. The department may revoke, after due notice and hearing, the alternative fuel user per- 
mit of any alternative fuel user found to, bein violation of any provision of the Alternative Fuel 
Tax Act. ; 


History: Laws 1995, ch. 16, § 7. ‘Cross references. — For provisions regarding conti- 


Effective dates. — Laws 1995, ch. 16, § 17 made Laws nuity of actions brought under the Special Fuels Supplier 
1995, ch. 16, § 7 effective January 1, 1996. Tax Act, see 7-16A-21 NMSA 1978. 


7-16B-8. Alternative fuel distributor license required. 


A. The department shall issue a license valid for up to three years to each alternative fuel 
distributor upon the filing of an application by the alternative fuel distributor acceptable to the 
department. 

B, . To secure an alternative fuel distributor license, an applicant shall: 

(1) register as an alternative fuel distributor under the provisions of Section 7-1-12 NMSA 
1978; 

(2) file with the department on a form furnished by the department an application for an 
alternative fuel distributor license; and 

(3) accompany the application with payment of an alternative fuel distributor fee in the 
amount of twenty-five dollars ($25.00), 

C. The department may revoke, after due notice and hearing, the alternative fuel distributor 
license of any alternative fuel distributor found to be in violation of any provision of the Alterna- 
tive Fuel Tax Act. 


History: Laws 1995, ch. 16, § 8. Effective dates. — Laws 1995, ch. 16, § 17 made Laws 
1995, ch. 16, § 8 effective January 1, 1996. 


7-16B-9. Delivery and use of alternative fuel; prohibited acts. 


It is a violation of the Alternative Fuel Tax Act to: 

A. operate a motor vehicle upon the highways of this state with a connection between a cargo 
or other tank or container, not considered in the Alternative Fuel Tax Act as being the motor ve- 
hicle's fuel supply tank, anda carburetor or other fuel supply device. Fuel supply tanks, including 
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auxiliary fuel supply tanks, shall be separate and apart from cargo tanks or other containers, with 
no connection by pipe, tube, valve or otherwise; 

B. ' sell or deliver to any person alternative fuel from any ‘gabe: fuel supply tank or auxil- 
iary alternative fuel supply tank; 

C. deliver alternative fuel from a cargo tank into the aleeraliee fuel supply tank of'a motor 
vehicle; provided, however, delivery of liquefied alternative fuels may be made into the alternative 
fuel supply tank of a motor vehicle by a registered and licensed alternative fuel distributor when 
made by that distributor from the cargo tank of a vehicle operated by that distributor, which tank 
is specially designed to make this type of alternative fuel delivery; or 

D. engage in the business of distributing alternative fuel in New Mexico without obtaining an 
alternative fuel distributor license under the provisions of Section 8 [7-16B-8 NMSA 1978] of the 
Alternative Fuel Tax Act. 


History: Laws 1995, ch. 16, § 9. Effective dates, — Laws 1995, ch. 16, § 17 made Laws 
1995, ch. 16, § 9 effective January 1, 1996. 


7-16B-10. Administration and enforcement of act. 


The department shall interpret the provisions of the Alternative Fuel Tax Act. The department 
shall administer and enforce the collection of the alternative fuel excise tax, and the Tax Admin- 
istration Act [Chapter 7, Article 1 NMSA 1978] applies to the administration and enforcement of 
the tax. 


History: Laws 1995, ch. 16, § 10. 20) Effective dates. — Laws 1995, ch. 16, § 17 made Laws 
1995, ch. 16, § 10 effective January 1, 1996. 


Liquor Excise Tax 


Sec, Sec. i 

7-17-1. Short title. 7-17-7. Repealed. 

7-17-2. Definitions. 7-17-8. Repealed. 

7-17-3. “Repealed, -7-17-9.. Exemption; certain sales to or by instrumentali- 

7-17-4. Repealed. ties of armed forces. 

7-17-5. Imposition and rate of liquor excise tax, 7-17-10. Date payment due. 

7-17-5.1. Repealed. 7-17-11. Refund or credit of tax. 

7-17-6. Deduction; interstate ‘sales; winegrower-to- 7-17-12. Interpretation of ‘act; administration wnae en- 
winegrower transfers. ; forcement of tax. 


Chapter 7, Article 17 NMSA 1978 may be cited as the "Liquor Excise Tax Act". 


History: 1953 Comp., § 46-7-15, enacted by Laws ' : ANNOTATIONS | 
1966, ch. 49, § 1; recompiled as 1953 Comp., § 72-32-1, . __ . 
eign dee eG nw eich Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am, 
Cross references. — For duty of successor in business, Jur, 2d Intoxicating Liquors §§ 203 to 219. 
see 7-1-61 NMSA 1978 et seq. 48 C.J.S. Intoxicating Liquors §§ 199 to 212. 


7-17-2. Definitions. 


As used in the Liquor Excise Tax Act: 

A. "alcoholic beverages" means distilled or rectified spirits, potable alcohol, brandy, whiskey, 
rum, gin, aromatic bitters or any similar beverage, including blended or fermented beverages, 
dilutions or mixtures of one or more of the foregoing containing more than one-half of one percent 
alcohol by volume, but "alcoholic beverages" does not include medicinal bitters; 
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B. "beer" means an alcoholic beverage obtained by the fermentation of any infusion or 
decoction of barley, malt and hops or other cereals in water and includes porter, beer, ale and 
stout; 

C. "cider" means an alcoholic beverage made from the normal alcoholic fermentation of the 
juice of sound, ripe apples or pears that contains not less than one-half of one percent of alcohol by 
volume and not more than eight and one-half percent of alcohol by volume; 

--D. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

EK. "fortified wine" means wine containing more than fourteen ren alcohol by volume when 
bottled or packaged by the manufacturer, but "fortified wine" does not include: 

(1) wine that is sealed or capped by cork closure and aged two years or more; 

(2) wine that contains more than fourteen percent alcohol by volume solely as a result of 
the natural fermentation process and that has not been produced with the addition of wine spirits, 
brandy or alcohol; or 

(3) vermouth and sherry; 

F. "microbrewer" means a person who produces less than two hundred thousand barrels of 
beer per year; 

G. "person" includes, to the eaent Betinifted by law, a federal, state or other governmental unit 
or subdivision or an agency, department, institution or instrumentality thereof; 

H. "small winegrower" means a winegrower who produces less than one million five hundred 
thousand liters of wine in a year; 

I, "spirituous liquors" means alcoholic beverages, except fermented beverages such as wine, 
beer, cider and ale; 

J. "wholesaler" means a person holding a license issued under Section 60-6A-1 NMSA 1978 or 
a person selling alcoholic beverages that were not purchased from a person holding a license is- 
sued under Section 60-6A-1 NMSA 1978; . 

K. "wine" means an alcoholic beverage other than cider that is obtained by the fermentation 
of the natural sugar contained in fruit or other agricultural products, with or without the addition 
of sugar or other products, and — does not contain more than inlets ae percent alcohol by 
volume; and 

L. atin Nadia means a person ap pi bed to Section 60-6A-11 NMSA 1978. 


History: 1953 Comp., § 46-7-16, enacted by Laws maximum production of wine from five hundred sixty 
1966, ch. 49, § 2; recompiled. as 1953 Comp., § 72-32-2,. .. thousand liters to nine hundred fifty thousand liters; and 
by Laws 1973, ch. 166, § 2; 1984, ch. 85, § 2; 1986, ch, added Subsections E, I, K and L. 

20, § 74; 1991, ch. 161, § 1; 1993, ch. 65, § 6; 1994, ch. The 2000 amendment, effective July 1, 2000, substi- 
52, § 1; 1995, ch. 70, § 18; 1995, ch. 74, § 1; 1996, ch. 49, tuted "five hundred sixty thousand liters" for "three hun- 
§ 1; 1997, ch. 143, § 1; 2000 (2nd S.S.), ch. 8, § 1; 2008, dred seventy-five thousand liters" in Subsection E. 

ch. 82, § 1; 2013, ch. 94, § 1; 2013, ch. 95, § 1; 2019, ch, The 1997 amendment, effective July 1, 1997, made 
229, § 1. several stylistic changes throughout the section and sub- 

The 2019 amendment, effective July 1, 2019, revised stituted "three hundred seventy-five thousand" for "two 
the definitions of "cider" and "microbrewer" as used in the hundred twenty thousand" in Subsection E. 

Liquor Excise Tax Act; in Subsection C, after "ripe apples", The 1996 amendment, effective July 1, 1996, inserted 
added "or pears", after "not more than", changed "seven" "cider" in Paragraph A(1), added Paragraph A(8) and redes- 
to."eight and one-half"; and in Subsection F, deleted for- ignated the following paragraphs accordingly, and inserted 
mer Paragraphs F(1) through F(3) and added "a person "other than cider" near the beginning of Paragraph A(5). 

who produces less than two hundred thousand barrels of The 1995 amendment, effective July 1, 1995, deleted 
beer per year", . former Subsection B, redesignated the remaining sections 

- 2013 Amendments.'— Laws 2013, ch. 95, § 1, effec-: appropriately, and deleted "'director' or ‘division" follow- 
tive January 1, 2014, increased the volume limit for small ing "department" in Subsection B. 
wine growers; and in Subsection H, after "winegrower The 1994 amendment, effective July 1, 1994, in Para- 
who produces", deleted "fewer than nine hundred fifty graph A(3), substituted "and aged two years of more" for 
thousand" and added "less than one million five hundred "aged two years or more and sold only in 750 milliliter 
thousand". bottles or" in Subparagraph (a) and "or" for "and" at the 

Laws 20138, ch. 94, § 1, effective January 1, 2014, deleted end of Subparagraph (b), and added Subparagraph (c). 
former Subsection F and added a new Subsection F. The 1993 amendment, effective July 1, 1993, in Subsec- 

The 2008 amendment, effective July 1, 2008, de- tion A, added Paragraph (3) and redesignated former Para- 
leted the former definitions of "spirituous liquor", "forti- graph (3) as Paragraph (4); added Subsection D and redes- 
fied wine" and "wine"; in Subsection H, increased. the ignated former Subsections D through F as Subsections E 
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7-17-3 . TAXATION ‘T-17-5 


through G; and deleted provisions in Subsection F, pertain- 
ing to persons designated as small domestic producers for 
purposes of Section 5041 of the Internal Revenue Code. 


7-17-3. Repealed. 


Repeals. — Laws 1982, ch. 111, § 2, repealed 7-17-3, 


NMSA 1978, relating to the imposition of a wholesaler's 
tax and the rate thereof 
Laws 1982, ch. 111, § 3, provided that § 2 of the act 


would become effective on the day when the supreme . 


The 1991 amendment, effective July 1, 1987, added 
Subsection E; redesignated former Subsection E.as Sub- 
section F; and made minor stylistic changes in Subsec- 
tions A and B. 


court found the tax credit provisions of 7-9-80.1 NMSA 


__ 1978 to be less than fully enforceable and effective. 


Laws 1983, ch. 218, § 38, repealed 7-17-3 NMSA 1978, 
relating to the imposition and rate of the wholesalers tax, 
and Laws 1982, ch. 111, § 2, effective July 1, 1983. 


7-17-4. Repealed. 


Repeals. — Laws 1984, ch. 85, § 12, repealed »7- 
17-4 NMSA 1978, as enacted by Laws 1966, ch. 49, § 4, 
and recompiled by Laws 1978, ch. 166, § 2, relating to 


presumption of taxability;under the Liquor Control Act, 
effective July 1, 1984. 


7-17-5. Imposition and rate of liquor excise tax. | 


A. There is imposed on a wholesaler who sells Steokolic faindradon on which Goes tax imposed 
by this section has not been paid an excise tax, to be-referred to as the "liquor-excise tax", at the 
following rates on alcoholic beverages sold: 

(1). .on spirituous liquors, except as: provided in Paragraph (9) of this subsection, one dallar 
sixty cents ($1.60) per liter; 

(2) on beer, aexbept as provided in Paragraph (5) of this itabeivers fortysone cents ($.41) 
per gallon; 

(3) on wine, except as Cres: in Pateecephe (4) and (6) of this subsection, forty-five cents 
($.45) per liter; 

(4), on fortified, wine, one dollar fifty cents ($1, 50) per liter; 

(5). on beer manufactured or produced by a microbrewer and sold in this state) provided 
that proof is furnished to the department that the beer was manufactured or produced: by a micro- 
brewer, eight cents ($:08) per gallon on the first thirty.thousand barrels sold, twenty-eight cents 
($.28) per gallon for all barrels sold over thirty thousand barrels but less than sixty thousand bar- 
rels and forty-one cents ($.41) per gallon for sixty thousand or more barrels sold; 

(6) on wine manufactured or produced by a small winegrower and sold in this state, pro- 
vided that proof is furnished to the li that the wine was manutac ured or produces by a 
small. winegrower: 

(a) ten cents ($.10) per liter on the first eighty thousand liters sold; 

(b) twenty cents ($.20) per liter on each liter sold over eighty thousand liters but not 
over nine hundred fifty thousand liters; and - 

(c) ‘thirty cents ($.30) per liter on Ma liter’ sold over nine hundred fifty thousand 
liters but not over one million five hundred thousand liters; 

(7) .on cider, except as provided i in Paragraph (8) of this subsection, forty-one centa . 41) 
per gallon; 

(8) on cider manufactured or produced by a small winegrower and sold in this SEAtg, 
provided that proof is furnished to the department that the cider was manufactured or produced 
by a small winegrower, eight cents ($.08) per gallon’ on the first thirty’thousand barrels sold, 
twenty-eight cents ($.28), per gallon for all barrels sold over thirty thousand barrels but less 
than sixty thousand barrels and forty-one cents ($.41).per gallon for sixty thousand or, more bar- 
rels‘sold; and 

(9) on spirituous liquors manufactured or produced by a craft distiller licensed pursuant 
to Section 60-6A-6.1 NMSA 1978, provided that proof is provided to the department that the spiri- 
tuous liquors were manufactured or produced by a craft distiller, for products up to ten percent 
alcohol by volume, eight cents ($.08) per liter for the first two hundred fifty thousand liters sold 
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7-17-5.1 LIQUOR EXCISE TAX 7-17-6 
and twenty-eight cents ($.28) per liter for the next two hundred fifty thousand liters sold and for 
products over ten percent alcohol by volume, thirty-two cents ($.32) per liter on the first one hun- 
dred seventy-five thousand liters sold and sixty-five cents ($.65) per liter on the next two hundred 
thousand liters sold. 

B. The volume of wine transferred from one winegrower to another winegrower for processing, 
bottling or storage and subsequent return to the transferor shall be excluded pursuant to Sec- 
tion 7-17-6 NMSA 1978 from the taxable volume of wine of the transferee. Wine transferred from 
an initial winegrower to a second winegrower remains a tax liability of the transferor, provided 
that if the wine is transferred to the transferee for the transferee's use or for resale, the transferee 
then assumes the liability for the tax due pursuant to this section. 

C. A transfer of wine from a winegrower to a wholesaler for distribution of the wine transfers 
the liability for payment of the liquor excise tax to the wholesaler upon the'sale of i wine by the 


wholesaler. 


History: 1978 Comp., § 7-17-5, enacted by Laws 
1998, ch. 65, § 8; 1994, ch. 52, § 2; 1995, ch. 74, § 2; 1996, 
ch. 49, § 2; 1997, ch. 148, § 2; 2000, ch. 48, § 1; 2000 
(2nd S.S. ip ch. 8, § 2; 2008, ch. 82, § 2; 2018, ch. 94, § 2; 
2018, ch. 95, § 2; 2019, ch, 229, § 2, 

Repeals and reenactments. — Laws 1993, ch. 65, 
§ 8 repealed former 7-17-5 NMSA 1978, as amended by 
Laws 1998, ch. 65, § 7, and enacted a new section, effective 
July 1, 1994. 

The 2019 amendment, effective July 1, 2019, revised 
the liquor excise tax rates on beer manufactured or pro- 
duced by a microbrewer and sold in this state, and provided 
for a liquor excise tax on cider manufactured or produced 
by a small winegrower and sold in this state and on spiritu- 
ous liquors manufactured or produced by a craft distiller; 
in Subsection A, in Paragraph A(1), after "liquors,", added 
"except as provided in Paragraph (9) of this subsection", in 
Paragraph A(5), after "on the first", deleted "ten" and added 
"sixty", after "barrels sold over", deleted "ten" and added 
thirty", after "but less than", deleted "fifteen" and added 

"sixty", and after "sixty thousand barrels", added " and 
forty-one cents ($.41) per gallon for sixty thousand or more 
barrels sold", in Paragraph A(7), aftér "cider,", added "ex- 
cept as provided in Paragraph (8) of this subsection", and 
added new Paragraphs A(8) and A(9). 

2013 Amendments, — Laws 2013, ch. 95, § 2, effective 
January 1, 2014, increased the liquor excise tax rate for 
small winegrowers; and added Subparagraph (c) of Para- 
graph (6) of Subsection A. 

Laws 20138, ch. 94, § 2, effective January 1, 2014, added a 
new tax rate for all barrels sold over ten thousand barrels, 
but fewer than fifteen thousand barrels; and in Paragraph 


(5), Subsection A, added the language after "eight cents | 


($.08) per gallon". 


7-17-5.1. Repealed. 


Repeals. — Laws 1983, ch. 213, § 38, repealed 7-17-5.1 
NMSA 1978, relating to the effective date of Laws 1982, 
ch. 111, §§ 1 and 2; effective July 1, 1983. 


The 2008 amendment, effective July 1, 2008, in- 
creased the minimum production of wine from five hun- 
dred sixty thousand liters to nine hundred fifty thousand 
liters and added Subsections B and C. 

The 2000 (2nd S.S.) amendment, effective July 1, 
2000, substituted "five hundred sixty thousand liters" for 
"three hundred seventy-five thousand liters" at the end of 


Subsection F. 


The 2000 amendment, effective July 1, 2000, in Sub- 
section E, changed the excise tax on beer produced by a 
microbrewer from twenty-five cents per gallon to eight 
cents per gallon. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "three hundred seventy-five thousand" for "two hun- 
dred twenty thousand" in Subsection F, 

The 1996 amendment, effective July 1, 1996, added 
Subsection G. 

The 1995 amendment, effective June 16, 1995, de- 
leted "or distributes" following "sells" and "or distributed" 
following "sold" in the introductory paragraph. 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "one dollar sixty cents ($1.60)" for "one dollars sixty 
cents ($1.60)" in Subsection A; inserted “except as pro- 
vided‘in Subsection E of this section" in Subsection B; sub- 
stituted "a micro brewer and" and "each micro brewer" in 
Subsection E; and, in Subsection F, deleted former Para- 
graph (2), which read: ‘after June 30, 1994, twenty-five 
cents ($.25) per liter on all liters sold", combined together 
the former introductory language and former Paragraph 
(1) into one present paragraph, substituted "a small winer 
or winegrower and" for "each small winer or winegrower", 
and deleted "from July 1, 1992 to June 30, 1994" preced- 
ing !'ten cents" and "and" at the end. 


7-17-6. Deduction; interstate sales; winegrower-to-winegrower 


transfers. 


A. A wholesaler may deduct the liters of spirituous liquors, gallons of beer and liters of wine 
sold and shipped to a person in another state from the units of alcoholic beverages subject to the 
tax imposed by the Liquor Excise Tax Act; provided that the department may require the whole- 
saler to submit evidence satisfactory to the department that the units have been sold and shipped 
to a person in another state. 
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7-17-7 TAXATION 


7-17-12 


B. A winegrower may deduct the liters of wine transferred to the winegrower from another 
winegrower for processing, bottling or storage and subsequent return to the transferor from the 
units of wine subject to the liquor excise tax on the licensed premises of the winegrower. 


History: 1978 Comp., § 7-17-6, enacted by Laws 
1984, ch. 85, § 4; 1995, ch. 70, § 19; 2008, ch. 82, § 3, 

Repeals and reenactments. — Laws 1984, ch. 85, 
§ 4, repealed former 7-17-6 NMSA’ 1978, as amended by 
Laws 1973, ch. 166, § 2, relating to a deduction from gross 
receipts of receipts from selling beer to certain instru- 


mentalities of the armed forces of the United States, and 


7-17-7. Repealed. 


Repeals. — Laws 1984, ch. 85, § 12, repealed 7-17-7 
NMSA 1978, as enacted by Laws 1971, ch. 22, § 1, relating 


7-17-8. Repealed, 


Repeals, — Laws 1984, ch. 85, § 12, repealed 7-17-8 
NMSA 1978, as enacted by Laws 1971, ch. 22, § 2, relating 


enacted a new section. For present comparable provisions, 
see 7-17-9 NMSA 1978. 

The 2008 amendment, effective July 1, 2008, added 
Subsection B. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted, "department" for "director" in two places. 


to deductions from gross receipts for uncollectible debts 
and for sales to wholesalers, effective July 1, 1984. 


to deductions from gross receipts for uncollectible debts 
and for sales to wholesalers, effective July 1, 1984. 


7-17-9. Exemption; certain sales to or by instrumentalities of armed 


forces. 


Exempted from the tax imposed by Section 7-17-5 NMSA 1978 are alcoholic beverages sold to or 
by any instrumentality of the armed forces of the United States engaged in resale activities. 


History: 1953 Comp., § 46-7-21, enacted by Laws 
1966, ch. 49, § 7; recompiled as 1953 Comp., 8 72-32-9, 


7-17-10. Date payment due. 


by Laws 1973, ch. 166, § 2; 1984, ch. 85, § 5; 1985, ch. 
57,8 1, 


The tax imposed by the Liquor Excise Tax Act is to be paid on or before the twenty-fifth day of 
the month following the month in which the taxable event occurs. 


History: 1953 Comp., § 46-7-22, enacted by Laws 
1966, ch. 49, § 8; 1971, ch. 22, §-3; recompiled as 1953 


7-17-11. Refund or credit of tax. 


Comp., - 72-32-10, by Laws LOH8s ch.:166, § 2; 1984, 
ch. 85, § 6. 


The department shall allow a claim fot refund or credit as provided in Sections 1- 1- 26 and 7-1- 
29 NMSA 1978 for the tax imposed by Section 7-17-5 NMSA 1978 and paid on alcoholic beverages 
destroyed in shipment, spoiled or otherwise damaged as to be unfit for sale or consumption upon 
submission of proof satisfactory to the department of such destruction, spoilage or damage. 


History: Laws 1968, ch. 22, § 1; 1953 Comp., § 46- 


7-23; reenacted by Laws 1969, ch. 80, § 1; 1971, ch. 


22, § 4; recompiled as 1953 Comp., § 72-32-11 and 


amended by Laws 1973, ch. 166, § 1; 1977, ch. 249, 
§ 62; 1984, ch. 85, § 7; 1995, ch. 70, § 20. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "department" for "director" in two places. 


7-17-12. Interpretation of act; administration and enforcement of tax. 


“A. The department shall interpret the provisions of the Liquor Excise Tax Act: 
B. The department shall administer and enforce the collection of the liquor excise tax, and 
the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] applies to the pti)? Ag and 


enforcement of the tax. 
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7-18-1 CONTROLLED SUBSTANCE TAX 7-18-6 


History: 1978 Comp., § 71-7-12, enacted by Laws 
1984, ch. 85, § 8; 1995, ch. 70, § 21. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "department" for "division" in Subsections A and B. 


ARTICLE 18 


Electrical Energy Tax 
Sec. » Sec. 
7-18-1. Repealed. 7-18-4. Repealed. 
7-18-2. Repealed. 7-18-5, Repealed. 
7-18-3, Repealed. 7-18-6. Repealed. 


7-18-1. Repealed. 


- Repeals..— Laws 1982, ch. 18, § 27, repealed 7-18-1 
NMSA 1978, as enacted by Laws 1975;°ch. 268, § 1, 


7-18-2. Repealed. 
Repeals. — Laws 1982, ch. 18, § 27, repealed 7-18-2 


NMSA 1978, as enacted by Laws 1975, ch. 263, § 2, relat- 
ing to definitions, effective July 1, 1982. 


7-18-3. Repealed. 


Repeals. — Laws 1982, ch. 18, § 27, repealed 7-18-3 
NMSA 1978, as enacted by Laws 1975, ch. 263, § 3, 


7-18-4. Repealed. 


Repeals. — Laws 1982, ch. 18, § 27, repealed 7-18-4 
NMSA 1978, as enacted by Laws 1975, ch. 263, § 4, 


7-18-5. Repealed. 


Repeals., — Laws 1982, ch. 18, § 27, repealed 7-18-5 
NMSA 1978, as enacted by Laws 1975, ch. 2638, § 5, relat- 
ing to reports and remittances, effective July 1, 1982. 


7-18-6. Repealed. 


Repeals, — Laws 1982, ch. 18, § 27, repealed 7-18-6 
NMSA 1978, as enacted by Laws 1975, ch, 263, § 6, relat- 
ing to relief from other taxes, effective July 1, 1982. 


relating to the short title ofthe Electrical Energy Tax Act, 
effective July 1, 1982. 


relating to imposition of tax, rate, denomination as electri- 
cal energy tax, effective July 1, 1982. 


relating to measurement and_recording of kilowatt hours 
of electricity, effective July 1, 1982. <i 


“ARTICLE 18A nero 


Controlled Substance Tax 


Sec. 

7-18A-1. Repealed. 
7-18A-2. Repealed. 
7-18A-3, Repealed.’ 
7-18A-4. Repealed. 


Sec, 

7-18A-5, Repealed. 
7-18A-6, Repealed. 
7-18A-7. Repealed. 
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7-18A-1 


7-18A-1. Repealed. 


Repeals. — Laws 1995, ch. 101, § 1 repealed 7-18A-1 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 2, relat- 
ing to the short title of the Controlled Substance Tax Act, 


7-18A-2. Repealed. 


Repeals., — Laws 1995, ch. 101, § 1 repealed 7-18A-2 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 3, re- 
lating to definitions of the Controlled Substance Tax Act, 


7-18A-3. Repealed. 


Repeals. — Laws 1995, ch. 101, § 1 repealed 7-18A-3 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 4, re- 
lating to imposition and rate of tax, denomination as 


7-18A-4. Repealed. 


Repeals. — Laws 1995, ch. 101, § 1 repealed 7-18A-4 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 5, re- 
lating to exemption, controlled substance tax, effective 


7-18A-5. Repealed. 


Repeals. — Laws 1995, ch. 101, § 1 repealed 7-18A-5 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 6, relat- 
ing to administration of the Controlled Substance Tax Act, 


7-18A-6. Repealed. 


Repeals. — Laws 1995, ch, 101, § 1 repealed 7-18A-6 
NMSA 1978,. as enacted by Laws 1989, ch. 327, § 7, re- 
lating to judicial proceedings, effective July 1, 1995. For 


7-18A-7. Repealed. 


Repeals. — Laws 1995, ch. 101, § 1 repealed 7-18A-7 
NMSA 1978, as enacted by Laws 1989, ch. 327, § 8, re- 
lating to notification of district attorney, effective July 1, 


TAXATION 


7-18A-7 


effective July 1, 1995. For provisions of former sections, 
see the 1994 NMSA 1978 on NMOneSource.com. 


effective July 1, 1995. For provisions of former sections, 
see the 1994 NMSA 1978 on NMOneSource.com. 


"controlled substance tax", effective July 1, 1995. For pro- 
visions of former sections, see the 1994 NMSA 1978, on 
NMOneSource.com. 


July 1, 1995. For provisions of former sections, see the 
1994 NMSA 1978 on NMOneSource.com. 


effective July 1, 1995. For provisions of former sections, 
see the 1994 NMSA 1978 on NMOneSource.com. 


provisions of former sections, see the 1994 NMSA 1978 on 
NMOneSource.com. 


1995. For provisions of former sections, see the 1994 
NMSA 1978 on NMOneSource.com. 


ARTICLE 19 
Supplemental Municipal Gross Receipts Tax 
Sec. Sec. 
7-19-1. Repealed, 7-19-10. Short title. 
7-19-2. Repealed. 7-19-11. Definitions. 
7-19-3. Repealed. 7-19-12. Authorization to impose supplemental munici- 
7-19-4, Recompiled. pal gross receipts tax; authorization for 
7-19-4.1. Repealed. issuance of supplemental municipal gross 
7-19-5. Repealed. receipts bonds; election required. 
7-19-6. Repealed. 7-19-13, Ordinance must conform to certain provisions of 
7-19-7. Repealed. the Gross Receipts and Compensating Tax 
7-19-8. Repealed. Act and requirements of the division. 
7-19-9, Repealed. 7-19-14, Specific exemptions. 
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7-19-1 


Sec. 
7-19-15. Collection by department; transfer of proceeds; 
deductions, 
7-19-16. Interpretation of act; administration and en- 
forcement of tax. 


7-19-1. Repealed. 
Repeals. — Laws 1993, ch. 346, §. 12A repealed 7-19-1 


NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 1, 
relating to the short title of the Municipal Gross Receipts 


7-19-2. Repealed. 
Repeals. — Laws 1993, ch. 346, § 12A repealed 7-19-2 


NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 2, 
relating to definitions of the Municipal Gross Receipts Tax 


7-19-38. Repealed. 
Repeals. — Laws 1981, ch. 37, & 95, tepealed 7-19-3 


NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 3, 
relating to the authority to impose a: municipal gross 


7-19-4. Recompiled. 


Recompilations. — Laws 1993, ch. 346, § 9 recompiled 
former 7-19-4 NMSA 1978 as amended by Laws 1988, ch. 


7-19-4.1. Repealed. 


Repeals, — Laws 1993, ch. 346, § 12A repealed 7-19- 
4.1 NMSA 1978, as enacted by enacted by Laws 1979, 
ch, 155, § 2, relating to municipal gross receipts tax rate 


7-19-5. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12A repealed 7-19-5 
NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 4, 
relating to specific exemptions, effective July 1, 1993. For 


7-19-6. Repealed. 


Repeals. — Laws 1998, ch. 346, § 12A repealed 7-19-6 
NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 5, 
relating to ordinance must conform to certain provisions 


7-19-7. Repealed. 


Repeals. — Laws’1993, ch. 346; § 12A repealed 7-19-7 
NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 6, 
relating to procedure for adoption, and effective date, 


7-19-8. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12A repealed 7-19-8 
NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, § 7, 
relating to collection by revenue division, distribution of 


SUPPLEMENTAL MUNICIPAL GROSS RECEIPTS TAX 


7-19-8 


Sec. 

7-19-17, Issuance of bonds; purposes, 

7-19-17.1. Refunding bonds; authorization. 

7-19-18. Supplemental municipal gross receipts tax; use 
of proceeds; restriction. 


Tax Act, effective July 1, 1993. For provisions of former 
sections, see the 1992 NMSA 1978 on NMOneSource.com. 


Act, effective July 1, 1993. For provisions of former sec- 
tions, see the 1992 NMSA 1978 on NMOneSource.com. 


receipts tax and establishing its initial rate, effective 
July 1, 1981. 


120, § 1, relating to authority to impose rate, as 7-19D-9 
NMSA 1978, effective July 1, 1993. 


limit, effective July 1, 19938. For provisions of former sec- 
tions, see the 1992 NMSA 1978 on NMOneSource.com. 


provisions of former sections, see the 1992 NMSA 1978 on 
NMOneSource.com. 


of the Gross Receipts and Compensating Tax Act, effec- 
tive July 1, 1993. For provisions of former sections, see the 
1992 NMSA 1978 on NMOneSource.com. 


effective July 1, 1993. For provisions of former sections, 


_. see the 1992 NMSA 1978 on NMOneSource.com. 


. proceeds, deductions, effective July 1, 1993. For provisions 
of former. sections, see the 1992 NMSA 1978 on NMOne 
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7-19-9 TAXATION 7-19-12 


7-19-9. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12A repealed 7- enforcement of tax, effective July 1, 1993. For provisions 


19-9 NMSA 1978, as enacted by Laws 1975 (S.S.), ch. 16, of former sections, see’ the oh NMSA 1978 on NMOne 
§ 8, relating to interpretation of act, administration and Source.com. 


7-19-10. Short title. 


Sections 7-19-10 through 7-19-18 NMSA 1978 may be cited as ‘ithe "Supplemental Municipal 
Gross Receipts Tax Act". 


History: Laws 1979, ch. 397, § 1; 1983, ch. 211, § 32, 


7-19-11. Definitions. 


As used in the Supplemental Municipal Gross Receipts Tax Act: 

A. "department" or "division" means the taxation and revenue department, the secretary of 
taxation and revenue or any employee of the department exercising authority lawfully delegated 
to that employee by the secretary; 

B. "governing body" means the city council or city commission. of a municipality; 

C. "municipality" means any incorporated city, town or village having previously qualnen to 
impose and did impose the tax pursuant to the provisions of the Supplemental peer ae Gross 
Raceipts Tax Act i in effect prior to this 1997 act; ; 

D, "person" means an individual or any other legal entity; . 

E. "refunding bonds" means bonds issued pursuant tothe provisions of the Supplemental Mu- 
nicipal Gross Receipts Tax Act to refund supplemental municipal gross receipts tax bonds issued 
pursuant to the provisions of that act; 

F. "state gross receipts tax" means the gross receipts tax imposed under the Gross Receipts 
and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978]; and 

G. "supplemental municipal gross receipts tax" means the tax aushorizad, to be imposed under 
the Supplemental Municipal Gross Receipts Tax Act. bs 


History Laws 1979, ch. 397, § 2; 1980, ch. 106, § 1; The 1997 amendment, effective June 20, 1997, re- 
1986, ch. 20, § 79; 1997, ch. 219, § 1. wrote Subsection C, added. Subsection E, and redesig- 


Compiler's notes. — The phrase "this 1997 act" in nated the remaining subsections accordingly. 
Subsection C refers to Laws 1997, ch. 219, which amended 
this section. 


7-19-12. Authorization to impose supplemental municipal 
gross receipts tax; authorization for issuance of 
supplemental municipal gross receipts bonds; election 
required. 


A. The majority of the members elected to the governing body of a municipality may enact an or- 
dinance imposing an excise tax on any person engaging in business in the municipality for the privi- 
lege of engaging in business in the municipality. This tax is to be referred to as the "supplemental 
municipal gross receipts tax". The rate of the tax shall not exceed one percent of the gross receipts of 
the person engaging in business and shall be imposed i in one-fourth percent increments if less than 
one percent, 

B. The governing body of a municipality enacting an ordinance imposing the tax authorized in 
Subsection A of this section shall submit the question of imposing such tax and the question of the 
issuance of supplemental municipal gross receipts bonds in an amount not to exceed nine million 
dollars ($9,000,000), for which the revenue from the supplemental municipal gross receipts tax is 
dedicated, to the qualified electors of the municipality at a regular or special election. 
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_ 7-19-13 SUPPLEMENTAL MUNICIPAL GROSS RECEIPTS TAX 7-19-13 


C. The questions referred to in Subsection B of this section shall be submitted to a vote of the 
qualified electors of the municipality as two separate ballot questions which shall be substantially 
in the following form: 

(1) "Shall the municipality be authorized to issue supplemental municipal gross receipts 


bonds in an amount of not exceeding dollars for the'purpose of constructing 
and equipping and otherwise acquiring a municipal water supply system? 
For Against "sand 


(2) "Shall the municipality impose an excise tax for the privilege of engaging in business 
in the municipality which shall be known as the "supplemental municipal gross receipts tax" and 
which shall be imposed at a rate of percent of the gross receipts of the person engag- 
ing in business, the proceeds of which are dedicated to the payment of supplemental municipal 
gross receipts bonds? 

For Against 

D. Only those voters who are registered Bisctane who reside within the municipality shall be 
permitted to vote on these two questions. The procedures for conducting the election shall be sub- 
stantially the same as the applicable provisions in Sections 3-30-1, 3-30-6 and 3-30-7 NMSA 1978 
relating to municipal debt. 

E. If at an election called pursuant to this section a majority of the voters voting on each of 
the two questions vote in the affirmative on each such question, then the ordinance imposing 
the supplemental municipal gross receipts tax shall be approved. If at such election a majority 
of the voters voting on such questions fail to approve any of the questions, then the ordinance 
imposing the tax shall be disapproved and the questions required to be submitted by Subsec- 
tion B of this section shall not be submitted to the voters for a period of one WPA from the date 
of the election. 

F. Any ordinance enacted under the provisions of this section shall include an effective date of 
either July 1 or January 1, whichever date occurs first after the expiration of at least five months 
from the date of the election. A certified copy of any ordinance imposing a supplemental municipal 
gross receipts tax shall be mailed :to the division within five days after the ordinance is adopted 
by the approval by the electorate. Any ordinance repealing the imposition of a tax under the pro- 
visions of the Supplemental Municipal Gross Receipts Tax Act shall become effective on either 
July 1 or January 1, after the expiration of at least five months from the date the ordinance i is 
repealed by the governing body. 

G. Nothing in this section is intended to or does alter the effectiveness or validity of any ac- 
tions taken in ‘accordalice with Subsection G of Section 80 of Chapter 20 of Laws 1986. 


History: Laws 1979, ch. 397, § 3; 1980, ch. 106, § 2; heading, deleted "registered" preceding "electors" near the 
1986, ch. 6, § 1; 1986, ch. 20, § 80; 1997, ch. 219, § 2. end of Subsection B and in the introductory paragraph of 
Compiler's notes. — Laws 1986, ch. 20, § 80, referred Subsection C, and made a minor stylistic change in Sub- 
to in Subsection G, amended this section. The reference section C, inserted "municipal" preceding "gross receipts 
to Subsection G of that law is a reference to Subsection G tax" in the first sentence of Subsection EK, and rewrote 
of this section as it read prior to the 1997 amendment by Subsection G. 
Laws 1997, ch. 219, § 2, when Subsection G provided that 
no ordinance would be effective under this article unless ANN OTATIONS 
the ordinance is enacted and the required election is held Am. Jur, 2d, A.L.R. and C.J.S. references. — 68 Am. 
prior to February 1, 1986, Jur. 2d Sales and Use Taxes § 1 et seq. 


The 1997 amendment, effective June 20, 1997, de- 
leted "authorization removed" at the end of the section 


7-19-13. Ordinance must conform to certain provisions of the Gross 
Receipts and Compensating Tax Act and requirements of 
the division. 


: WT i 
A. Any ordinance imposing a supplemental municipal gross receipts tax shall adopt by refer- 
ence the same definitions and the same provisions relating to exemptions and deductions as are 
contained in the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978] then 
in effect and as it may be amended from time to time. 
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7-19-14 


TAXATION 


7-19-16 


B. The governing body of any municipality imposing or increasing the supplemental municipal 
gross receipts tax must adopt the language of the model ordinance furnished to the municipality 
by the division for the portion of the ordinance relating to the tax. 


History: Laws 1979, ch. 397, § 4. 


7-19-14. Specific exemptions. 


Emergency clauses. — Laws 1979; ch. 397, § 10 con- 
tained an emergency clause and was approved April 6, 
1979. 


No supplemental municipal gross receipts tax shall be imposed on the gross receipts arising 


from: 


A. prior to July 1, 2021, transporting persons or property for hire by railroad, motor vehicle, air 
transportation or any other means from one point within the municipality to another point outside 


the municipality; or 


B. a-business located outside the boundaries of a municipality on land owned by that mu- 
nicipality for which a gross receipts tax distribution is made pursuant to Section 7-1-6.4 NMSA 


1978. 


History: Laws 1979, ch. 397, § 5; 1983, ch. 211, § 83; 
1994, ch. 101, § 1; 2019, ch. 270, § 46. 

The 2019 amendment, effective July 1, 2019, provided 
that no municipal gross receipts tax shall be.imposed on 
the gross receipts arising from transporting persons or 
property for hire by railroad, motor vehicle, air transpor- 
tation or any other means from one point within the mu- 


nicipality to another point outside the municipality prior 


to July 1, 2021; in Subsection A, after the subsection des- 
ignation, ‘added "prior to July 1, 2021". 

The 1994 amendment, effective July 1, 1994, deleted 
former. Subsection A, which read: "the transmission of 
messages by wire or other means from one point within 
the municipality to another point outside the municipal- 
ity;" and redesignated former Subsections B and C as 
Subsections A and B; and in Subsection B, deleted "Sub- 
section C of" following "pursuant to." 


7-19-15. Collection by department; transfer of proceeds; deductions. 


A. The department shall collect the supplemental municipal gross receipts tax in the same 
manner and. at the same time it collects the state gross receipts tax. 

B. The department shall withhold an administrative fee pursuant to Section 1 [7-1-6.41 NMSA 
1978] of this 1997 act. The department shall transfer to each municipality for which it is collecting 
a supplemental municipal gross receipts tax the amount of the tax collected less the administra- 
tive fee withheld and less any disbursements for tax credits, refunds and the payment of interest 


applicable to the supplemental municipal gross receipts tax. Transfer of the tax to a municipality 
shall be made within the month following the month in which the taxis collected. | 


History: Laws 1979, ch. 397, § 6; 1983, ch, 211, § 34; 
1997, ch. 125, § 6. 

Compiler's notes. — The phrase "this 1997 act" in 
Subsection B refers to Laws 1997, ch. 125, which amended 
this section. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "department" for "division" throughout the section 
and in the section heading, and in Subsection B, substi- 
tuted "shall withhold an administrative fee pursuant to 


Section 1 of this 1997 ‘act for "may deduct an amount not 
to.exceed three percent of the suppplemental municipal 
gross receipts tax collected as a charge for the administra- 
tive costs of collection, which amount shall be remitted to 
the state treasurer for deposit in the state general fund 
each month" in the first sentence, and substituted "less 
the administrative fee withheld" for "less any deduction 
for administrative cost" in the second sentence, 


7-19-16. Interpretation of act; administration and enforcement 


of tax. 


A. The division shall interpret the provisions of the Supplemental Municipal Gross Receipts 


Tax Act. 


B. The division shall administer and enforce the collection of the supplemental municipal gross 
receipts tax, and the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] applies to the ad- 


ministration and enforcement of the tax. 
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7-19-17 SUPPLEMENTAL MUNICIPAL GROSS RECEIPTS TAX 7-19-17.1 


History: Laws 1979, ch. 397,§ 7... | Emergency clauses. — Laws 1979, ch. 397, § 10 con- 
tained an emergency clause and was approved April 6, 
1979. 


t 


7-19-17. Issuance of bonds; purposes. . 


A.. If the ordinance imposing the supplemental avian gross, receipts tax is approved as 
provided i in Subsection E of Section 7-19-12 NMSA 1978, the governing body of a municipality may 
issue bonds pursuant to the Supplemental Municipal Gross Receipts Tax Act in an amount not to 
exceed nine million dollars ($9,000,000). The supplemental municipal gross receipts bonds shall be 
issued for the purpose of constructing and equipping and otherwise acquiring a municipal water 
supply system, including the purchase of water rights and easements, equipment and professional 
fees related thereto, to be paid back from the proceeds of the supplemental municipal gross re- 
ceipts tax imposed, 

B. Supplemental municipal gross receipts bonds shall be issued and sold as provided in the 
Supplemental Municipal Gross Receipts Tax Act. The governing body of the municipality shall 
determine at its discretion the terms, covenants and conditions of the supplemental municipal 
gross receipts bonds, including but not limited to, date of issuance, denomination, maturity, cou- 
pon rates, call features, premium, registration, refundability and other matters covering the gen- 
eral and technical aspects of their issuance. These bonds may be either serial or term and may be 
sold by the governing body of the municipality at the time and in the manner as the governing 
body may elect, at either public or private sale. The supplemental municipal gross receipts bonds 
shall not be considered or held to be general obligations of the municipality issuing them and are 
payable solely from the revenue accruing from the revenue of the supplemental municipal gross 
receipts tax. The ordinance authorizing the tax shall be irrepealable until these bonds are fully 
paid. 


History: Laws 1979, ‘ch, 397, § 8; 1980, ch, 106, § 3; 
1986, ch. 6, § 2. 


7-19-17.1. Refunding bonds; authorization. 


A. Any municipality may issue refunding bonds for the purpose of refinancing, paying and 
discharging all or any part of outstanding supplemental municipal gross receipts tax bonds.of any 
one or more or all outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such obliga- 
tions, including without limitation any capitalization of any interest thereon in arrears or about to 
become due for any period not exceeding one year from the date of the refunding bonds; 

__ .(2) for the purpose of reducing interest costs or. affecting other,economies; 

(3), for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds, otherwise concerning the outstanding bonds or to any 
facilities relating thereto; or 

(4) for any combination of such purposes. 
~ B. The municipality may pledge irrevocably for the payment of interest and principal on re- 
funding bonds the appropriate pledged revenues, which may be pledged to an original issue of 
bonds as provided in the Supplemental Municipal Gross Receipts Tax Act. Nothing in this section 
shall permit the pledge of the gross receipts tax revenue to the payment of bonds as refund 
bonds issued under any other provision of law. 

C. Refunding bonds may be issued separately or issued in combination in one series or more. 

D. Refunding bonds issued pursuant to the Supplemental Municipal Gross Receipts Tax Act 
shall be authorized by ordinance. Any bonds that are refunded under the provisions of this section 
shall be paid at maturity or on any permitted prior redemption date in the amounts, at the time 
and places and, if called prior to maturity, in accordance with any applicable notice provisions, 
all as provided in the proceedings’ authorizing the issuance of the refunded bonds, or otherwise 


947 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


7-19-18 TAXATION 7-19-18 


appertaining thereto, except for any such bond that is voluntarily surrendered for exchange or 
payment by the holder or owner. 

E. Provision shall be made for paying the bonds refunded at the time or places provided in 
Subsection D of this section. The principal amount of the refunding bonds shall not exceed, but 
may be less than or be the same as the principal amount of the bonds being refunded so long as 
provision is duly and sufficiently made for the payment of the refunded bonds. 

F. The proceeds of refunding bonds, including any accrued interest and premium appertaining 
to the sale of refunding bonds, shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in a commercial bank or trust company that possesses and 
is exercising trust powers and that is a member of the federal deposit insurance corporation, to be 
applied to the payment of the principal of, interest on and any prior redemption premium due in 
connection with the bonds being refunded; provided that such refunding bond proceeds, including 
any accrued interest and any premium appertaining to a sale of refunding bonds, may be applied 
to the establishment and maintenance of a reserve fund and to the payment of expenses inciden- 
tal to the refunding and the issuance of the refunding bonds, the interest on the refunding bonds 
and the principal of the refunding bonds or both interest and principal as the municipality may 
determine. Nothing in this section requires the establishment of an escrow if the refunded bonds 
become due and payable within one year from the date of the refunding bonds and if the amounts 
necessary to retire the refunded bonds within that time are deposited with the paying agent for 
the refunded bonds. Any such escrow shall not necessarily be limited to proceeds of refunding 
bonds but may include other money available for its escrow purpose. Any proceeds in escrow pend- 
ing such use may be invested or reinvested in bills, certificates of indebtedness, notes or bonds 
that are direct obligations of or the principal and interest of which obligations are unconditionally 
guaranteed by the United States or in certificates of deposit of banks that are members of the fed- 
eral deposit insurance corporation, the par value of which certificates of deposit is collateralized 
by a pledge of obligations of or the payment of which is unconditionally guaranteed by the United 
States, the par value of which obligations is [at] least seventy-five percent of the par value of the 
certificates of deposit. Such proceeds and investments in escrow together with any interest or 
other income to be derived from any such investment shall be in an amount at all times sufficient 
as to principal, interest, any prior redemption premium due and any charges of the escrow agent 
payable therefrom to pay the bonds being refunded as they become due at their respective maturi- 
ties or due at any designated prior redemption date in connection with which the municipality 
shall exercise a prior redemption option. Any purchaser of any refunding bond issued pursuant to 
the provisions of the Supplemental Municipal Gross Receipts Tax Act is in no manner responsible 
for the application of the proceeds oetoleeng by the ptblsiea GN or any of its officers, agents or em- 
ployees. 

G. Refunding bonds’may be sold at a public or negotiated sale and may bear such additional 
terms and provisions as may be determined by the municipality subject to limitations in the Sup- 
plemental Municipal Gross Receipts Tax Act. The terms, provisions and authorization of the re- 
funding bonds are not subject to the provisions of any other statute, provided that the Public 
Securities Limitation of Action Act [6-14-4 through 6-14-7 NMSA 1978] shall be fully applicable to 
the issuance of refunding bonds. 

H. The municipality shall receive from the department of finance and administration written 
approval of any refunding bonds issued pursuant to the provisions of this section. 


History: Laws 1997, ch. 219, § 4. IV,’§ 23, was effective June 20, 1997, 90 days after the 


Effective dates. — Laws 1997, ch. 219 contained no ~ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. Bracketed material. — The bracketed material was 


inserted by the conipyer and is not part of the law. 


7-19-18. Supplemental municipal gross receipts tax; use of proceeds; 
| restriction. 


A.. The proceeds from the supplemental municipal gross receipts tax shall be deposited in a 
special improvement account of the municipality and shall be used only for: 


948 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-19A-1 SPECIAL MUNICIPAL GROSS RECEIPTS TAX 7-19A-4 


(1) the payment of the principal of, interest on, any prior redemption premiums due in 
connection with and other expenses related to the supplemental municipal gross receipts bonds 
issued pursuant to the Supplemental Municipal Gross Receipts Tax Act; 

(2) the funding of any reserves and other accounts in connection with such bonds; 

(3) refunding bonds; and 

(4) to the extent not needed for those purposes, the improvement of the municipality's 
water system. 

B. When any issue of supplemental municipal gross receipts bonds is fully paid, the supple- 
mental municipal gross receipts tax shall cease to be imposed for that issue, but may continue to 
be imposed for bonds enacted and approved pursuant to Section 7-19-12 NMSA 1978 and thereaf- 
ter issued, or for refunding bonds issued pursuant to Section 4 [7-19-17.1 NMSA 1978] of this 1997 
act. Any money remaining in a special improvement account after the obligations for supplemen- 
tal municipal gross receipts bonds and refunding bonds, are fully paid may be transferred to any 
other fund of the municipality. 


History: Laws 1979, ch. 397, § 9; 1980, ch. 106, § 4; third sentences as Subsection B, and in Subsection B, in- 
1986, ch. 6, § 3; 1997, ch. 219, § 3. serted "any issue of" near the beginning of the subsection, 

Compiler's notes. — The phrase "this 1997 act" in added the language beginning "for that issue, but may 
Subsection B refers to Laws 1997, ch. 219, which amended continue to be imposed for bonds" at the end of the first 
this section. sentence, inserted "and refunding bonds," in the second 

The 1997 amendment, June 20, 1997, designated the _ sentence, and made minor stylistic changes throughout 
former first sentence as Paragraphs A(1), (2) and (4), and the section. 


added Paragraph A(3); designated the former second and 


ARTICLE 19A 
Special Municipal Gross Receipts Tax 
Sec. Sec. 
7-19A-1. Repealed, 7-19A-5. Repealed. 
7-19A-2. Repealed. 7-19A-6. Repealed. 
7-19A-3, Repealed. 7-19A-7, Repealed. 


7-19A-4, Repealed, 


7-19A-1. Repealed. 


Repeals. — Laws 1986, ch. 20, § 186E repealed 7-19A-1 Tax Act, effective July 1, 1996. For provisions of the for- 
NMSA 1978, as enacted by Laws 1984, ch. 3, § 1, relating mer section, see the 1995 NMSA 1978 on NMOneSource 
to the short title of the Special Municipal Gross Receipts com, , 


7-19A-2. Repealed. 
Repeals. — Laws 1986, ch. 20, § 136E repealed 7-19A-2 the former section, see the 1995 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1984, ch, 3, § 2, relat- Source.com. 
ing to definitions, effective July 1, 1996. For provisions of 


7-19A-3. Repealed. 


Repeals. — Laws 1986, ch, 20, § 136E repealed 7-19A-3 impose, ordinance requirements, effective: July 1, 1996. 


NMSA 1978, as enacted by Laws 1984, ch. 3, § 3, relat- For provisions of the former section, see the 1995 NMSA 
ing to special municipal gross receipts tax, authority to 1978 on NMOneSource.com. 


7-19A-4, Repealed. 


Repeals. — Laws 1986, ch. 20, § 136E repealed 7-19A-4 of the division, effective July 1, 1996. For provisions of 
NMSA 1978, as enacted by Laws 1984, ch. 3, § 4, relating the former section, see the 1995 NMSA 1978 on NMOne 
to ordinance conforming to certain provisions of the Gross Source.com. ; 

Receipts and Compensating Tax Act and requirements 
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7-19A-5 


7-19A-5. Repealed. 
Repeals. — Laws 1986, ch. 20, § 136E repealed 7- 


19A-5 NMSA 1978, as enacted by Laws 1984, ch. 3, §°5, 
relating to specific exemptions, effective July 1, 1996. For 


7-19A-6. Repealed. 


Repeals. — Laws 1986, ch, 20; § 136E.repealed 7-19A-6 
NMSA 1978, as enacted by Laws 1984, ch. 3, § 6, relating to 


collection by division, distribution of proceeds, deductions, 


7-19A-7, Repealed. 


Repeals. — Laws 1986, ch. 20, § 186E repealed 7-19A-7 
NMSA 1978, as enacted by Laws 1984, ch. 3, § 7, relating 
to interpretation of act, administration and enforcement 


TAXATION 


7-19B-5 


provisions of the former section, see the 1995 NMSA 1978 
on NMOneSource.com. 


effective July 1, 1996. For provisions of the former section, 
see the 1995 NMSA 1978 on NMOneSource.com. 


of tax, effective July 1, 1996. For provisions of the former 


section, see the 1995 NMSA 1978 on NMOneSource.com. 


ARTICLE 19B 
Municipal Environmental Services Gross 

Receipts Tax 

Sec. Sec, 

7-19B-1. Repealed. 7-19B-5. Repealed. 

7-19B-2. Repealed. 7-19B-6. Repealed. 

7-19B-3. Recompiled. 7-19B-7. Repealed. 

7-19B-4. Repealed, roy 8 


7-19B-1. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12B repealed 7-19B-1 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 49, relat- 
ing to short title of the Municipal Environmental Services 


7-19B-2. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12B repealed 7-19B-2 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 50, re- 
lating to the definitions of the Municipal Environmental 


7-19B-3. Recompiled. 


Recompilations. — Laws 1993, ch. 346, § 10 recom- 
piled former 7-19B-3 NMSA 1978 as enacted by Laws 


7-19B-4. Repealed. 


Repeals. — Laws 1998, ch. 346, § 12B repealed 7-19B-4 
NMSA 1978, as, enacted by Laws 1990, ch. 99, § 52, re- 
lating to specific exemptions, effective July 1, 1993, For 


7-19B-5. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12B repealed 7-19B-5 
NMSA.1978, as enacted by Laws 1990, ch. 99, 8 53, relat- 
ing, to ordinances conforming to,certain provisions of the 
gross receipts and compensating tax act and requirements 
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Gross Receipts Tax Act, effective July 1, 1993. For pro- 
visions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com, 


Services Gross Receipts Tax Act, effective July 1, 1998. For 
provisions of former sections, see the 1992 NMSA 1978 on 
NMOneSource.com. 


1990, ch. 99, § 51, relating to authority to impose poe as 
7-19D-10 NMSA 1978, effective July 1, 1993. 


provisions of former sections, see une 1992 NMSA 197 8 on 
NMOneSource.com. 


of the department, effective July 1, 1993. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 


Source.com. 
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7-19B-6 


7-19B-6. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12B repealed 7-19B-6 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 54, re- 
lating to collection by department, transfer of proceeds, 


7-19B-7. Repealed. 
Repeals. — Laws 1993, ch. 346, § 12B repealed 7-19B-7 


NMSA 1978, as enacted by Laws 1990, ch. 99, § 55, relat- 
ing to interpretation of act, administration and enforcem 


MUNICIPAL INFRASTRUCTURE GROSS RECEIPTS TAX 


7-19C-7 


deductions, effective July 1, 1993. For provisions of former 
sections, see the 1992 NMSA 1978 on NMOneSource.com. 


ent of tax, effective July 1, 1993, For provisions of former 
sections, see the 1992 NMSA 1978 on NMOneSource.com. 


ARTICLE 19C 
Municipal Infrastructure Gross Receipts Tax 


Sec. 

7-19C-1. Repealed. 
7-19C-2. Repealed. 
7-19C-3, Recompiled. 
7-19C-4. Repealed. 


7-19C-1. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12C repealed 7-19C-1 
NMSA 1978, as enacted by Laws 1991, ch. 9, § 1, relat- 
ing to the short title of the Municipal Infrastructure Gross 


7-19C-2. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12C repealed 7-19C-2 
NMSA 1978, as enacted. by Laws 1991, ch. 9, § 2, relat- 
ing to definitions of the Municipal Infrastructure Gross 


7-19C-3. Recompiled. 


Recompilations. — Laws 1998, ch. 346, § 11 recom- 
piled former 7-19C-3 NMSA 1978, as amended by Laws 


7-19C-4. Repealed. 


‘Repeals. — Laws 1993, ch. 346, § 12C repealed 7-19C-4 
NMSA 1978, as enacted by Laws 1991, ch. 9, § 4, relating 
to ordinances conforming to certain provisions of the Gross 
Receipts and Compensating Tax Act and requirements 


7-19C-5. Repealed. 


Repeals. — Laws 1993, ch. 346, § 12C repealed 7- 
19C-5 NMSA 1978, as enacted by Laws 1991, ch. 9, § 5, 
relating to specific exemptions, effective July 1, 1993. For 


7-19C-6. Repealed. 


Repeals, — Laws 1993, ch. 346, § 12C repealed 7-19C-6 
NMSA 1978, as enacted by Laws 1991, ch. 9, 86, relat- 
ing to collection by department, distribution of proceeds, 


7-19C-7. Repealed. 
Repeals. — Laws 1993, ch..346, § 12C repealed '7-19C-7 


NMSA 1978, as enacted by Laws 1991, ch. 9, § 7, relating 
to interpretation of act, administration and enforcement 


Sec. 

7-19C-5. Repealed. 
7-19C-6. Repealed. 
7-19C-7. Repealed. 


Receipts Tax Act, effective July 1, 1993. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. 


Receipts Tax Act, effective July 1, 1998. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. 


1992, ch. 98, § 2, relating to authority to impose tax, as 
7-19D-11 NMSA 1978, effective July 1, 1993. 


of the department, effective July 1, 1998. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. 


provisions of former sections, see the 1992 NMSA 1978 on 
NMOneSource.com, 


deductions, effective July 1, 1993. For provisions of former 
sections, see the 1992 NMSA 1978 on NMOneSource.com. 


of tax, effective July 1, 1993. For provisions of former sec- 
tions, see the 1992 NMSA 1978 on NMOneSource.com. 
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7-19D-1 


TAXATION 


7-19D-3 


ARTICLE 19D bolas 


Municipal Local Option Gross Receipts Taxes 


Sec. 
7-19D-1. Short title. 
7-19D-2. Definitions. 
7-19D-3, Effective date of ordinance. 
7-19D-4. Ordinance shall conform to certain provisions of 
' the Gross Receipts and Compensating Tax 
Act and requirements of the department. ‘ 
7-19D-5. Specific exemptions, 
7-19D-6. Copy of ordinance to be submitted to: depart- 
ment. 
-19D-7. Collection by department. 
-19D-8. Interpretation of act; administration and en- 
forcement of act. 
7-19D-9. Municipal gross receipts tax; authority to im- 
pose rate. 
7-19D-9.1. Municipal compensating tax. 


7-19D-1. Short title. 


Sec. 

7-19D-10. Repealed. 

7-19D-11. Repealed. 

7-19D-12. Repealed. 

7-19D-13. Repealed. : 

7-19D-14. Quality of life gross f dastien tax; authority to 
impose; ordinance requirements; use of 

revenue; election, 


~)7-19D-15. Municipal regional spaceport gross receipts tax; 


authority to impose; rate; election required. 
7-19D-16. Municipal higher education facilities gross re- 
ceipts tax. | 
7-19D-17. Federal water project gross receipts tax; au- 
thorization; use of revenue; referendum. 
7-19D-18. Repealed. 


Chapter 7, Article 19D NMSA 1978 may be cited as the "Municipal Local Option Gross’ Receipts 


and Compensating Taxes Act". 


History: 1978 Comp., § 7-19D-1, enacted by Laws 
1993, ch. 346, § 1; 2019, ch. 270, § 47, 

The 2019 amendment, effective July 1, 2019, changed 
the name of the Municipal Local Option Gross Receipts 
Taxes Act to the Municipal Local Option Gross Receipts 
and Compensating Taxes Act; after "Receipts", added "and 
Compensating". 

Temporary provisions. — Laws 2019, ch. 270, § 54 
provided 

A. References in law to the County Local Option Gross 
Receipts Taxes Act shall be deemed to be references to the 


7-19D-2. Definitions. 


County. Local Option Gross Receipts and Compensating 
Taxes Act. 

B. References in law to the Municipal Local Option 
Gross Receipts Taxes Act shall be deemed to be:references 
to the Municipal Local Option Gross Receipts and Com- 
pensating Taxes Act. 


ANN OTATIONS 


Law reviews. — For article, "New Mexico Taxes: Tak- 
ing Another Look," see 32 N.M.L. Rev. 351 (2002). 


As used in the Municipal Local Option Gross Receipts Taxes Act: 
A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully Gelegated to that. em- 


ployee by the secretary; 


B. "governing body" means the city council or city commission of a city, the wer of trustees “of 
a town or village and the board of county commissioners of H-class counties; 

C. "municipality" means any incorporated city, town or village, whether incorporated under 
general act, special act or special charter, and an H-class county; 
_ D,. -"person" means an individual or any other legal entity; and 

E. "state gross receipts tax" means the gross receipts tax imposed under the Gross Receipts 
and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978]. 


History: 1978 Comp., § 7-19D-2, enacted by Laws 
1998, ch. 346, § 2. 


Effective dates. — Laws 1993, ch. 346, § 13 made 


Laws 1993, ch. 346, § 2 effective Tuly 1, 1993. 


7-19D-3. Effective date of ordinance. 


An ordinance imposing, amending or repealing a tax or an increment of tax authorized by the 
Municipal Local Option Gross Receipts Taxes Act shall be effective on July 1 or January 1, which- 
ever. date occurs first after the expiration of at least three months from the date the adopted 
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7-19D-4 MUNICIPAL LOCAL OPTION GROSS RECEIPTS TAXES 7-19D-6 


ordinance is mailed or delivered to the department. The ordinance shall include that effective 
date. 


History: 1978 Comp., § 7-19D-8, enacted by Laws °° Effective dates. — Laws 1993, ch. 346, § 13 made 
1998, ch. 346, § 3. et Laws 1993, ch. 346,§ 3 effective July 1,.1993, 


7-19D-4. Ordinance shall conform to certain provisions of the Gross 
Receipts and Compensating Tax Act and requirements of 
the denerement. 


A. An ordinance imposing a tax under the provisions of the Municipal Local Option Gross 
Receipts Taxes Act shall adopt by reference the same definitions and the same provisions relating 
to exemptions and deductions as are contained in the Gross Receipts and Compensating Tax Act 
[Chapter 7, Article 9 NMSA 1978] then in effect and as it may be amended from time to time. 

B. The governing body of any municipality imposing a tax under the Municipal Local Option 
Gross Receipts Taxes Act shall impose the tax by adopting the model ordinance with respect to the 
tax furnished to the municipality by the department. An ordinance that does not conform substan- 
tially to the model ordinance of the department is not valid. 


History: 1978 Comp.,, § 7-19D-4, enacted by Laws Effective dates. — Laws 19938, ch. 346, § 138 made 
1993, ch. £46; § 4. Laws 1993, ch. 346, § 4 effective July 1, 1993. 


7-19D-5. Specific veniverang 


No tax authorized by the provisions of the Municipal Local Option Gross Beasts and Compen- 
sating Taxes Act shall be imposed on the gross receipts arising from: 

.A. prior to July 1, 2021, transporting persons or property for hire by railroad, motor vehicle, air 
transportation or any ethion means from ¢ one point within the municipality to another point outside 
the municipality; or 

B. a business located outside the boundaries of a Mentnicipality on land owned by that munici- 
pality for which a Bus sale receipts tet ee is made iets to Section '7-1-6.4 NMSA 
— 


History: 1978 Comp., § 7-19D-5, enacted by Laws The 1994 amendment, effective July 1, 1994, substi- 


1993, ch. 346, § 5; 1994, ch. 101, § 3; 2019, ch. 270, § 48... _ tuted "by" for "under" in the undesignated: paragraph; de- 

The 2019 amendment, effective July 1, 2019, provided leted former Subsection A, which read: "the transmission 
that no tax authorized by the provisions of the Municipal of messages by wire or other means from one point within 
Local Option Gross Receipts and Compensating Taxes Act the municipality to another point outside the municipal- 
shall be imposed on the gross receipts arising from trans- ity; and redesignated former Subsections B. and .C. as 
porting persons or property for hire by railroad,, motor Subsections A and B; and in Subsection B, deleted "Sub- 


vehicle, air transportation or any other means from one section C of" following "pursuant to". 
point within the municipality to another point outside the: B “TOs ¢ 

municipality prior to July 1, 2021; in Subsection A, after 

the subsection designation, added "prior to July 1, 2021". 


7-19D- 6. Copy of ordinance to be submitted to department. 


A earrtad copy of is pcches e imposing or repealing a tax authorized under the mahal 
Local Option Gross. Receipts Taxes Act or changing the tax rate imposed shall be mailed or deliv- 
ered to the department within five days after the later of the date the ordinance is adopted or the 
date the results of any election held with respect to the ordinance are certified to be in favor of the 
ordinance. | ; 


History:. 1978 Comp., § 7-19D-6, enacted by. Laws , Effective dates. — Laws. 1993, ch. 346, § 13 made 
1998, ch, 346, Be anid Laws 1998, ch. 346, § 6 effective July 1, 1993. 
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7-19D-7 


7-19D-7. Collection by department. 


TAXATION 


7-19D-9 


The department shall collect each tax imposed pursuant to the provisions of the Municipal Local 
Option Gross Receipts and Compensating Taxes Act in the same manner and at the same time it 
collects the state gross receipts and compensating taxes. 


History: 1978 Comp., § 7-19D-7, enacted by Laws 
1993, ch. 346, § 7; 1997, ch. 125, § 7; 2019, ch. 270, § 49. 

The 2019 amendment, effective July 1,:2019, removed 
provisions related to administrative fees; in the section 
heading, after "department", deleted "transfer of proceeds; 
deductions"; deleted former subsection designation "A.", af- 
ter "Gross Receipts", added "and compensating", and after 
"state gross receipts", deleted "tax" and added "and com- 
pensating taxes"; and deleted former Subsections B and C, 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "pursuant to" for "under" in Subsection A; in Subsec- 
tion B, substituted "shall withhold an administrative fee 


_ amount not to exceed three percent of each tax collected 


under the provisions of the Municipal Local Option Gross 
Receipts Taxes Act as a charge for the administrative 
costs of collection, which amount shall be remitted to the 
state treasurer for deposit in the state general fund each 
month", and in the second sentence, substituted "pursu- 
ant" for "under" and substituted "the administrative fee 
withheld and less any disbursements for" for "any dis- 
bursement for administrative charges made pursuant to 
this section"; and substituted "shall withhold the admin- 
istrative fee pursuant to Section’ 1 of this 1997 act only 
on that" for "may deduct as a charge for administration 
an amount equal to three percent of the" in Subsection C. 


pursuant to Section 1 of this 1997 act" for "may deduct an 


7-19D-8. Interpretation of act; administration and enforcement of act. 


A, The department shall intarpsst the provisions of the Municipal Local Option Gross Receipts 
Taxes Act. 

B. The department shall administer and enforce the collection of each tax authorized under the 
provisions of the Municipal Local Option Gross Receipts Taxes Act, and the Tax Administration 
Act [Chapter 7, Article 1 NMSA 1978] applies to the administration and enforcement of each tax. 


Effective dates. — Laws 1993, ch. 346, § 13 made 
Laws 1993, ch, 346, § 8 effective July 1, 1993. 


History: 1978 Comp., § 7-19D-8, enacted by Laws 
1993, ch. 346, § 8. 


7-19D-9. Municipal gross receipts tax; authority to impose rate. 


A. The majority of the members of the governing body of any municipality may impose by or- 
dinance an excise tax on the gross receipts of any person engaging in business in the municipality 
for the privilege of engaging in business in the municipality. A tax imposed pursuant to this section 
shall be imposed by the enactment.of one or more ordinances enacting any number of increments 
of one-hundredth percent; provided that the total increments do not exceed the maximum rate pro- 
vided in Subsection C of this section; and provided further that, if at the time of enacting the ordi- 
nance the total.municipal gross receipts tax rate is not an even multiple of one-hundredth percent, 
the municipality may impose an increment in an amount sufficient to bring the total rate to an even 
multiple of one-hundredth percent. The governing body of a municipality may, at the time of enact- 
ing the ordinance, dedicate the revenue for any municipal purpose. If the governing body proposes 
to dedicate such revenue, the ordinance and, if any election is held, the ballot shall clearly state the 
purpose to which the revenue will be dedicated, and any revenue so dedicated shall be used by the 
municipality for that purpose unless a subsequent ordinance is adopted to change the purpose to 
which dedicated or to place the revenue in the general fund of the municipality. 

B. The tax imposed pursuant to Subsection A of this section may be referred to as the "munici- 
pal gross receipts tax". 

C. The maximum rate of the municipal gross receipts tax on the gross eScaigtd of any person 
engaging in business in the municipality shall not exceed two and 5 sec ee percent. Of that two 
and one-half percent: 

(1) a governing body may choose to require an election to impose increments up to a 4 total 
of two and five-hundredths percent; and 

(2) the remaining increments, up to a total of forty-five hundredths percent, shall not go 
into effect until after an election is held and a majority of the voters in the municipality voting in 
the election votes in favor of the tax. Increments approved by voters prior to July 1, 2019 shall be 
included in the increments approved by the voters, as provided in this paragraph. 
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D. An election shall be called on the questions of disapproval or approval of any ordinance en- 
acted pursuant to Subsection C of this section or any ordinance amending such ordinance: 

(1) if the governing body chooses to provide in the ordinance that it shall not be effective 
until the ordinance is approved by the majority of the registered voters voting on the question at 
an election to be held pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 
NMSA. 1978]; or 

(2) ifthe ordinance does not contain a mandatory election provision as provided in Paragraph 
(1) of this subsection, upon the filing of a petition requesting such an election if the petition is filed: 

(a) ‘pursuant to the requirements of a referendum provision contained in a municipal 
home-rule charter and signed by the number of registered voters in the municipality equal to the 
number of registered voters required in its charter to seek a referendum; or 

(b) in all other municipalities, with the municipal clerk within thirty days after the 
adoption of such ordinance and the petition has been signed by a number of registered voters in 
the municipality equal to at least five percent of the number of the voters in the municipality who 
were registered to vote in the most recent regular municipal election. 

KE. The signatures on the petition filed in accordance with Subsection D of this section shall 
be verified by the municipal clerk. If the petition is verified by the municipal clerk as containing 
the required number of signatures of registered voters, the governing body shall adopt an election 
resolution calling for the holding of a special election on the question of approving or disapproving 
the ordinance unless the ordinance is repealed before the adoption of the election resolution. An 
election held pursuant to Subparagraph (a) or (b) of Paragraph (2) of Subsection D of this.section 
shall be called, conducted and canvassed as provided in the Local Election Act, and the election 
shall be held within seventy-five days after the date the petition is verified by the municipal clerk 
or it may be held in conjunction with a regular local election if such election occurs quinn seventy- 
five days after the date of verification by the municipal clerk. 

F. If at an election called pursuant to Subsection D of this section a majority of the registered 
voters voting on the question approves the ordinance imposing the tax, the ordinance shall become 
effective in accordance with the provisions of the Municipal Local Option Gross Receipts and Com- 
pensating Taxes Act. If at such an election a majority of the registered voters voting on the question 
disapproves the ordinance, the ordinance imposing the tax shall be deemed repealed and the ques- 
tion of imposing any increment of the municipal gross receipts tax authorized in this section shall 
not be considered again by the governing body for a period of one year from the date of the election. 

G, Any law that imposes or authorizes the imposition of a municipal gross receipts tax or that 
affects the municipal gross receipts tax, or any law supplemental thereto or otherwise appertain- 
ing thereto, shall not be repealed or amended or otherwise directly or indirectly modified in such a 
manner as to impair adversely any outstanding revenue bonds that may be secured by a pledge of 
such municipal gross receipts tax unless such outstanding revenue bonds have been discharged in 
full or provision has been fully made therefor. 


History: Laws 1978, ch. 151, § 1; 1979, ch. 155, § 1; deleted "totaling" and added "up to’a total of"; and in Sub- 


1981, ch. 37, § 11; 1982, ch. 3, § 2; 1983, ch. 213, § 18; section F, after "Municipal Local Option Gross Receipts", 
1985, ch. 208, § 121; 1986, ch. 20, § 76; 1987, ch. 323, added "and Compensating". 
§ 26; 1988, ch. 120, § 1; 1978, Comp., § 7-19-4, amended Temporary provisions. — Laws 2020, ch. 80, § 13, ef- 
and recompiled as 1978 Comp., § 7-19D-9 by Laws fective May 20, 2020, provided that an ordinance imposing 
1998, ch. 346, § 9; 2007, ch. 331, § 5; 2018, ch. 79, § 76; a local option gross receipts tax authorized by those sec- 
2019, ch. 274, § 13; 2020, ch. 80, § 11. tions of law that were repealed and consolidated with the 
The 2020 amendment, effective July 1, 2020, provided municipal gross receipts tax or the county gross receipts 
that increments of the municipal gross receipts tax shall tax by Laws 2019, Chapter 274 is deemed to be imposing 
be imposed in increments of one-hundredths percent; an equal rate of the municipal gross receipts tax or county 
in Subsection A, added "enacting any number of incre- gross receipts tax, as appropriate, as was imposed by the 
ments of one-hundredth percent; provided that the total ordinance when the ordinance was enacted; provided that 
increments do not exceed the maximum rate provided in the ordinance was in effect on the date of repeal and the 
Subsection C of this section; and provided further that, ordinance has not been repealed by the governing body. 
if at the time of enacting the ordinance the total munici- Any dedication of revenue pursuant to the ordinance re- 
pal gross receipts tax rate is not an even multiple of one- mains in effect until changed by the governing body; pro- 
hundredth percent, the municipality may impose an in- vided that, if the dedication were approved by the elector- 
crement in an amount sufficient to bring the total rate to ate, any change to the dedication must also be approved 
an even multiple of one-hundredth percent"; in Subsection by the electorate. 
C, Paragraph C(1), after "increments", deleted "that" and The 2019 amendment, effective July 1, 2019, effec- 
added "up to a", and in Paragraph C(2), after "increments", tive July 1, 2019, replaced the one and one-half percent 
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maximum authority for municipal gross receipts tax lo- 
cal option with a maximum authority of two and one- 
half percent, provided that local authorities are autho- 
rized to allow local voters to approve any enactments of 
less than an aggregate two and five hundredths percent, 
and provided that any.authorization over two and five- 
hundredths percent to be approved by the local voters; 
in Subsection A, after "an excise tax", deleted "not to 
exceed a rate of one and one-half percent of", and after 
"more ordinances.", deleted "each imposing any number 
of municipal gross receipts tax rate increments but the 
total municipal gross receipts tax rate imposed by all or- 
dinances shall not exceed an aggregate rate of one and 
one-half percent of the gross receipts of a person engag- 
ing in business. Municipalities may impose increments 
of one-eighth of one percent." and added "any municipal 
purpose"; deleted Subsection B and subsection designa- 
tion "C,"; after "dedicate the revenue for", deleted "a spe- 
cific purpose or area of municipal government services, 
including police protection, fire protection, public trans- 
portation or street repair and maintenance"; added new 
Subsections B and C; in Subsection D, in the introduc- 
tory clause, after "Subsection", deleted "A" and added 
"C"; and ‘deleted Subsection G and redesignated former 
Subsection H as Subsection G, 


‘| TAXATION 


7-19D-9.1 


The 2018 amendment, effective July 1, 2018, provided 
that elections called to approve or disapprove ordinances 
imposing excise taxes shall be called, conducted and can- 
vassed pursuant to the provisions of the Local Election 
Act, and made technical and conforming changes, in Para- 
graph D(1), after "pursuant to the provisions of", deleted 

"a home-rule charter or on ‘a date set by the governing 
body and pursuant to the provisions’ of the Municipal 
Election Code governing special elections" and added "the 
Local Election Act"; and in Subsection E, after "canvassed 
as provided in the", deleted "Municipal Election Code for 
special elections" and added'"Local Election Act", and af- 
ter,"regular", deleted “municipal” and added "local" 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 


‘Code and to the School Election Law shall be deemed to be 
- references to the Local Election Act. 


The 2007 amendment, | effective July 1, 2007, in- 
creased the maximum aggregate gross receipts tax rate 


‘to one-half percent of gross receipts and provided that all 


municipalities may impose increments of one-eighth of 
one percent, 

The 1993 amendment, effective July 1, 1993, renum- 
bered this section and rewrote it to the extent that a de- 
tailed comparison is impracticable. 


7-19D-9.1. Municipal compensating tax. 


A. Beginning July 1; 2021, for the privilege of using tangible deronial property in a municipal- 
ity; there is imposed on the person using the property an excise tax at a rate equal to the combined 
gross receipts tax rates imposed and in effect pursuant to the Supplemental Municipal Gross 
Receipts Tax Act [7-19-10 through 7-19-18 NMSA 1978] and the Municipal Local Option Gross 
Receipts and Compensating Taxes Act of the value of tangible personal property that was: 

(1) manufactured by the person using the property in the state; or 

(2) acquired inside or outside this state as the result of a transaction with a person located 
outside this state that would have been subject to the state gross receipts tax had the ee 
personal property been acquired from‘a person with nexus with New Mexico. 

B. For the purpose of Subsection A of this section, the value of tangible personal property shall 
be the adjusted basis of the property for federal income tax purposes determined as of the time of 
acquisition or introduction into this state or of conversion to use, whichever is later. If no adjusted 
basis for federal income tax purposes is established for the property, a reasonable value of the 
property shall be used. : 

C. For the privilege of using a license or franchise in a municipality, there is inapiosedne on the 
person using the license or franchise an excise tax equal to the tax rate provided in Subsection A’ 
of this section against the value of the license or franchise as determined pursuant to Section 7- 
9-7 NMSA 1978. The department by rule, ruling or instruction shall fairly apportion, where ap- 
propriate, the value of a license or franchise to its value in use in the municipality. For use of a 
license or franchise to be taxable under this subsection,-the value of the license or franchise shall 
be acquired inside or outside this state as the result of a transaction with a person located outside 
this state that would have been subject to the gross receipts tax had the license or franchise bree 
acquired from a person. with nexus with this state. 

'D. For the privilege of using services in a municipality, there is imposed on ‘tHe person using 
the services an excise tax at the rate provided in Subsection A of this section of the value of the 
services at the time the product of the service was acquired. For use of services to be taxable un- 
der this subsection, the services shall have been performed by a person outside this state and the 
product of which was acquired inside or outside this state as the result of a transaction with a per- 
son located outside this state that would have been subject to the gross receipts.tax had the service 
or product of the service been acquired from a person with nexus with this state. 

EK. The governing body of a municipality may dedicate the revenue from the tax imposed pursu- 
ant to. this section for any saumictped purpose. If the governing body proposes to dedicate revenue 
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for a specific purpose, the dedicated revenue shall be used by the municipality for that purpose 
unless a subsequent ordinance is adopted to change the purpose to which the revenue is dedicated 
or to place the revenue in the general fund of the municipality. 

_ F.. Any law that affects the municipal compensating tax, or any law supplemental or otherwise 
appertaining thereto, shall not be repealed or amended or otherwise directly or indirectly modified 
in such a manner as to impair adversely any outstanding revenue bonds that’ may be secured by 
a pledge of such municipal compensating tax unless such outstanding revenue bonds have been 


discharged in full or provision has been fully made therefor. 
G. his tax imposed by this section may be cited as the ' nines ee cdrnpdnsating tax", 


History: 1978 Comp., § 7-19D-9.1, enacted by Laws 
2019, ch. 270, § 50. 


7-19D-10. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-19D-10 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 51, re- 
lating to municipal environmental services gross receipts 
tax, authority to impose, ordinance requirements, effec- 
tive July 1, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


7-19D-11. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-19D-11 
NMSA 1978, as enacted by Laws 1991, ch. 9, § 3, relating 
to municipal infrastructure gross receipts tax, authority 


7-19D-12. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-19D- 
12 NMSA 1978, as enacted by Laws 2001, ch. 172, § 1, 
relating to municipal capital outlay gross receipts tax, 


7-19D-13. Repealed. 
Repeals. — Laws 2007, ch. 199, § 2 repealed 7-19D-13 


NMSA 1978, as enacted by Laws 2004, ch. 17, § 1, pro- 
viding for the effective date of an ordinance imposing a 


Effective dates. — Laws 2019, ch, 270, §°60 made 


. Laws 2019, ch. 270, §.50 effective July 1,.2021. 


Section 7-19D-10 NMSA 1978 was also amended by 
Laws 2019, ch. 17, § 1, effective June 14, 2019. Pursuant 
to 12-1-8 NMSA 1978, Laws 2019, ch. 274, § 16, as the last 
act signed:by the governor was compiled. _ 


by municipality to impose, ordinance requirements, elec- 
tion, effective July 1, 2019. For provisions of former sec- 
tion, see the 2018 NMSA 1978 on NMOneSource.com. 


purposes, referendum, effective July 1, 2019, For pro- 
visions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


municipal local option gross receipts tax, effective July 1, 
2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


7-19D-14. Quality of life gross receipts tax; authority to impose; 
- ordinance requirements; use of revenue; election. 


A. Prior to January 1, 2016, the majority of the members of the governing body of a municipal- 
ity may enact an ordinance imposing an excise tax at.a rate not to exceed one-fourth percent of 
the gross receipts of a person engaging in business in the municipality for the privilege of engag- 
ing in business. The tax may be imposed in one or more increments of one-sixteenth percent not 
to exceed an aggregate rate of one-fourth percent. The tax shall be imposed for a period of not 
more than ten years from the effective date of the ordinance imposing the tax. Having enacted 
an ordinance imposing the tax prior to January 1, 2016 pursuant to the provisions of this section, 
the governing body may enact subsequent ordinances for succeeding periods of not more than ten 
years; provided that each ordinance meets the requirements of this section and of the Municipal 
Local Option Gross Receipts Taxes Act. The tax imposed pursuant to the provisions of this section 
may be referred to as the "quality of life gross receipts tax". 

B, The governing body, at the time of enacting an ordinance imposing the quality of life gross 
receipts tax, shall dedicate the revenue to cultural programs and activities provided by a local gov- 
ernment and to cultural programs, events and activities provided by contract or, operating agree- 
ment with nonprofit or publicly owned cultural organizations and institutions. 
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C. An ordinance imposing any increment of the quality of life gross receipts tax shall not go 
into effect until after an election is held and a majority of the voters in the municipality voting in 
the election votes in favor of imposing the tax. The governing body shall adopt a resolution calling 
for an election within ninety days of the date the ordinance is adopted on the question of imposing 
the tax. The question may be submitted to the voters as a separate question at a general election 
or at a special election called for that purpose by the governing body. A special election shall be 
called, conducted and canvassed in substantially the same manner as provided by law for general 
elections. In any election held, the ballot shall clearly state the purpose to which the revenue will 
be dedicated pursuant. to this section. If a majority of the voters voting on the question approves 
the ordinance imposing the quality of life gross receipts tax, the ordinance shall become effective 
in accordance with the provisions of the Municipal Local Option Gross Receipts Taxes Act. If the 
question of imposing the quality of life gross receipts tax fails, the governing body shall not again 
propose the imposition of the tax for a period of one year from the date of the election. 

D. The quality of life gross receipts tax revenue shall be used to meet the following goals: pro- 
moting and preserving cultural diversity; enhancing the quality of cultural programs and activi- 
ties; fostering greater access to cultural opportunities; promoting culture in order to further eco- 
nomic development within the municipality; and supporting programs, events and organizations 
with direct, identifiable and measurable public benefit to residents of the municipality. It is the 
objective of the quality of life gross receipts tax that the revenue from the tax be used to expand 
and sustain existing programs and to develop new programs, events and activities, rather than to 
replace other funding sources for existing programs, events and activities. 

E. The governing body of a municipality that imposes the quality of life gross receipts tax 
shall, within sixty.days of the election approving the imposition of the tax, appoint a municipal 
cultural advisory board consisting of between nine and fifteen members. Persons appointed to the 
board shall be residents of the municipality who are knowledgeable about the activities eligible for 
quality of life tax funding. The members of the board shall be appointed for fixed terms and shall 
not be removed during their terms except for malfeasance. The terms of the initial board members 
shall be staggered so that one-third of the members are appointed for one-year terms, one-third 
are appointed for two-year terms and one-third are appointed for three-year terms. Subsequent 
appointments to the board shall be for three-year terms. If a vacancy on the board occurs, the gov- 
erning body shall appoint a replacement member for the remainder of the unexpired term. A board 
member shall not serve for more than two consecutive terms. 

F. The municipal cultural advisory board shall have the responsibility of overseeing the distri- 
bution of the quality of life gross douse tax revenue for the goals listed in Subsection D of this 
section. The board shall: 

(1) biennially submit recommendations to the governing body for expenditures of revenue 
from the quality of life gross receipts tax that are allocated pursuant to this section through con- 
tracts for services with appropriate organizations and institutions; 

(2) establish and publicize the necessary qualifications for organizations and institutions 
to receive quality of life gross receipts tax funding; and 

(3) develop guidelines and procedures for applying for funding through a request for pro- 
posals process and the criteria by which contracts will be awarded. The evaluation process shall 
include a public review component. 

G. The municipal cultural advisory board shall establish reporting requirements for recipients 
of the quality of life gross receipts tax revenue. The board shall provide to the governing body an 
annual evaluation of the use of revenue from the quality of life gross receipts tax to ensure that it 
is meeting the goals listed in Subsection D of this section. 

-H. Every four-years, the municipal cultural advisory board shall review and revise as necessary: 

(1) the guidelines and procedures for applying for funding; and 

(2) the criteria by which applications for funding will be evaluated: 

I. As used in this section: | 

(1) “cultural organizations and institutions" means organizations or institutions that have 
as a primary purpose the advancement or preservation of zoology, museums, library sciences, art, 
music, theater, dance, literature or the humanities; and 
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7-19D-15 MUNICIPAL LOCAL OPTION GROSS RECEIPTS TAXES 7-19D-15 


(2) -"municipality" means an incorporated municipality except for an incorporated munici- 
pality with a population in excess oot two hundred mat thousand according to the most recent fed- 
eral decennial census. 


History: Laws 2005, ch. 212, § 2.) fi } Effective dates. — Laws 2005, ch. 212, § 3 made, Laws 
" peaidaeh ch, ait § 2 effective July 1, 2005. 


7-19D-15. Municipal Fegtnivel sehna sary gross ‘nesenped tax; authority to 
impose; rate; election required. 


A. A majority of the members of the governing body of a sant ban that desires to become 
a member of a regional spaceport district pursuant to the Regional Spaceport District Act [5-16-1 
through 5-16-13 NMSA 1978] shall impose by ordinance an excise tax at a rate not to exceed 
one-half percent of the gross receipts of a person engaging in business in the municipality for the 
privilege of engaging in business. A tax imposed pursuant to this section may be imposed by one 
or more ordinances, each imposing any number of tax rate increments, but an increment shall not 
be less than one-sixteenth percent of the gross receipts of a person engaging in business in the 
municipality, and the aggregate of all rates shall not exceed one-half percent of the gross receipts 
of a person engaging in business in the municipality. The tax may be ro to as the "municipal 
regional spaceport gross receipts tax". _ 

B. A governing body, at the time of enacting an ordinance imposing a tax authorized in Sub- 
section A of this section, shall dedicate a minimum of seventy-five percent of the revenue to a 
regional spaceport district for the financing, planning, designing, engineering and construction of 
a regional spaceport pursuant to the Regional Spaceport District Act and may dedicate no more 
than twenty-five percent of the revenue for spaceport-related projects as aes by resolution of 
the governing body of the municipality. * 

C. An ordinance imposing a municipal regional spaceport gross receipts tax shall not go into 
éffect until after an election is held and a majority of the voters of the municipality voting in the 
election votes in favor of imposing the tax. The governing body shall adopt a resolution calling 
for an election within seventy-five days of the date the ordinance is adopted on the question of 
imposing the tax. The question shall be submitted to the voters of the municipality as a separate 
question at a regular local election or at a special election called for that purpose by the govern- 
ing body. An election shall be called, conducted and canvassed as provided in the Local Election 
Act [Chapter 1, Article 22 NMSA 1978]. If a majority of the voters voting on the question approves 
the ordinance imposing the municipal regional spaceport gross receipts tax, the ordinance shall 
become effective in accordance with the:provisions of the Municipal’ Local Option Gross Receipts 
Taxes Act. If the question of imposing the municipal regional, spaceport gross receipts tax fails, the 
governing body shall not again propose the LD OS OF of a an increment of the tax for a period of one 
year from the dateof the election. 10s 

D, The governing body of ‘a’ municipality i imposing the evmnsietpel de giowal spaceport gross re- 
ceipts tax shall transfer a minimum of seventy-five percent of all proceeds from the tax to the 
regional spaceport district of which it is a member for regional spaceport purposes in accordance 
with the provisions of the Regional Spaceport District Act. The governing body of a municipality 
imposing the municipal regional spaceport gross receipts tax may retain no more than twenty-five 
percent of the municipal regional spaceport gross gaan tax for Bue ceper -related projects as ap- 
proved by resolution of the keoeezallag pay: 


History: Laws 2006, ch. 15, § 14; 2018, ch. 79; § 78.5: <0. deleted "A special municipal" and added '"An", and‘after 


The 2018 amendment, affactive July 1, 2018, provided "as provided in the", deleted "Municipal Election Code" 
that elections called to approve or disapprove an ordinance . and added "Local Election Act", 
imposing a municipal regional spaceport gross receipts tax Temporary provisions. — Laws 2018; ch. 79, § 174 
shall be called; conducted and canvassed as provided in provided that references in law to the Municipal Election 
the Local Election Act, and made technical and conforming Code and.to the School Election Law shall be deemed to be 
changes; and in Subsection C, after "at a regular", deleted . references to the Local Election Act. 


"municipal" and added "local", after "governing body.", 
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7-19D-16 TAXATION 7-19D-17 


7-19D-16. Municipal higher education facilities gross receipts tax. 


A. The majority of the members of the governing body of an eligible municipality may impose 
by ordinance an excise tax at a rate not to exceed one-fourth of one percent of the gross receipts 
of a person engaging in business in the municipality for the privilege of engaging in business. The 
tax may be imposed in increments of one-sixteenth of one percent not to exceed an aggregate rate 
of one-fourth of one percent. The tax shall be imposed for a period of not more than twenty years 
from the effective date of the ordinance imposing the tax. 

B. The tax imposed pursuant to this section may be referred to as the' ‘municipal higher educa- 
tion facilities gross receipts tax". 

C. The governing body, at the time of enacting an ordinance imposing a rate of tax authorized 
in SubsectionA of this section, shall dedicate the revenue only for: 

(1) acquisition, construction, renovation or improvement of facilities of a four-year post- 
secondary public educational institution located in the municipality and acquisition of or improve- 
ments to land for those facilities; or 

(2) payment of municipal higher education facilities gross receipts tax revenue bonds is- 
sued pursuant to Chapter 3, Article 31 NMSA 1978. 

D. An ordinance imposing any increment of the municipal higher education facilities gross re- 
ceipts tax shall not go into effect until after an election is held and a majority of the voters of the 
municipality voting in the election votes in favor of imposing the tax. The governing body shall adopt 
a resolution calling for an election on the question of imposing the:tax at the next regular municipal 
election. The question shall be submitted to the voters of the municipality as a separate question. Ifa 
majority of the voters voting on the question approves the ordinance imposing the municipal higher 
education facilities gross receipts tax, the ordinance shall become effective in accordance with the 
provisions of the Municipal Local Option Gross Receipts Taxes Act. If the question of imposing the 
municipal higher education facilities gross receipts tax fails, the governing body shall not again pro- 
pose the imposition of any increment of the tax for a period of one year from the date of the election. 

EK. For the purposes of this section, "eligible municipality" means a municipality that has a 
population greater than fifty thousand according to the most recent federal decennial census and 
that is located in a class B county having a net taxable value for rate-setting purposes for the 2006 
property tax year or any subsequent year of more than two billion dollars ($2,000,000,000). 


History: Laws 2007, ch. 148, §1. Effective dates. — Laws 2007, ch. 148, § 3 made Laws 
2007, ch. 148, § 1 effective July 1, 2007. 


7-19D-17. Federal water project gross receipts tax; authorization; use of | 
revenue; referendum. 


A. A majority of the members of the governing body of a miviohelivalits may enact an ordinance 
imposing an excise tax on any person engaging in business in the municipality for the privilege of 
engaging in business. The rate of the tax shall not exceed one-fourth percent of the gross receipts 
of the person engaging in business. An ordinance enacting the tax authorized by this section is 
subject to a positive referendum; 

B. The tax imposed pursuant to this oe may be afeapedth to as the “federal water project 
gross receipts tax". 

C. The governing body of a municipality, at the time of enacting an ordinance imposing the rate 
of the tax authorized in this section, shall dedicate the revenue for the repayment of loan obligations 
to the federal government for the construction, expansion, operation and maintenance of a water de- 
livery system and for the expansion, operation and maintenance of that water delivery system after 
the loan obligation to the federal government is retired or repaid. The revenue from the federal water 
project gross receipts tax shall not be dedicated to repay revenue bonds or any other form of bonds. 

D. An ordinance imposing the federal water project gross receipts tax shall not go into effect until 
an election is held and a majority of the voters of the municipality voting in the election votes in favor 
of imposing the tax. The governing body shall adopt a resolution calling for an election within seventy- 
five days of the date the ordinance is adopted on the question of imposing the tax. The question shall 
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7-19D-18 COUNTY GROSS RECEIPTS TAX 7-20-3 
be submitted to the voters of the municipality as a separate question at a regular local election or at 
a special election called for that purpose by the governing body. An election shall be called, conducted 
and canvassed as provided in the Local Election Act [Chapter 1, Article 22 NMSA 1978]. If a majority 
of the voters voting on the question approves the ordinance imposing the federal water project gross 
receipts tax, then the ordinance shall become effective on January 1 or July 1 in accordance with the 
provisions of the Municipal Local Option Gross Receipts Taxes Act. If the question of imposing the 
federal water project gross receipts tax fails, the governing body shall not again propose the imposi- 
tion of the tax for a period of one year from the date of the election. 

E. A municipality that imposed a federal water project gross receipts tax pursuant to this sec- 
tion shall not also impose a municipal capital outlay gross receipts tax. 

F. As used in this section, "municipality" means an incorporated municipality that has a popu- 
lation pursuant to the most recent federal decennial census of greater than twenty thousand but 


less than twenty-five thousand and is located in a class B county. 


History: Laws 2012, ch. 58, § 1; 2018, ch. 79, § 79. 

The 2018 amendment, effective July 1, 2018, provided 
that elections called to approve or disapprove an ordi- 
nance imposing the federal water project gross receipts 
tax shall be called, conducted and canvassed as provided 
in the Local Election Act, and made technical and con- 
forming changes; in Subsection D, after "at a regular", de- 
leted "municipal" and added "local", after "the governing 


7-19D-18. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-19D- 
18 NMSA 1978, as enacted by Laws 2013, ch. 160, § 11, 
relating to municipal hold harmless gross receipts tax, 


body.", deleted "A special municipal" and added "An", and 
after "as provided in the", deleted "Municipal Election 
Code" and added "Local Election Act". 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 


effective July 1, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


ARTICLE 20 


County Gross Receipts Tax 


D 
oO 
ie) 


Woonona hWonre 


. Repealed. 

. Repealed. 

. Recompiled. 
.1.. Recompiled. 
. Repealed. 

. Recompiled. 
. Repealed. 

. Repealed. 

. Recompiled. 
. Repealed. 
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7-20-1. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19A repealed 7-20-1 


NMSA 1978, as enacted by Laws 1983, ch. 213, § 28, relat- 
ing to the short title of the County Gross Receipts Tax Act, 


7-20-2. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19A repealed 7-20-2 


NMSA 1978, as enacted by Laws 1983, ch. 213, § 29, relat- 
ing to the definitions of the County Gross Receipts Tax 


7-20-3. Recompiled. | 


Recompilations, — Laws 1993, ch. 354, § 9 recom- 
piled former 7-20-3 NMSA 1978, as enacted by Laws 


Sec. 

7-20-10 to 7-20-18. Repealed. 
7-20-19. Repealed. 

7-20-20. Repealed. 

-20-21. Recompiled. 
-20-22. Repealed. 
-20-23. Repealed. 
-20-24. Repealed. 
-20-25. Repealed. 
-2 


7 
7 
if 
7 
7 
7-20-26. Recompiled. 


effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. ~ 


Act, effective July 1, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978 on NMOneSource.com. 


1983, ch. 213, § 30, as 7-20E-9 NMSA 1978, effective 
July 1, 1993. 
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7-20-3.1 


7-20-3.1. Recompiled. 


| Recompilations. — Laws 1993, ch. 354, § 12 recom- 
piled former 7-20-3.1 NMSA 1978, as enacted by Laws 


7-20-4, Repealed. 


Repeals. — Laws 1993, ch. 354, § 19A repealed 7-20-4 
NMSA 1978, as enacted by Laws 1983, ch. 2138, § 31, re- 
quiring an ordinance imposing a county gross receipts tax 
to conform to certain provisions of the Gross Receipts and 


7-20-5. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 10 recom- 
piled former 7-20-5 NMSA 1978, as enacted by Laws 1983, 


7-20-6. Repealed. 


Repeals. — Laws 1993, ch, 354, § 19A repealed 7-20-6 
NMSA 1978, as enacted by Laws 19838, ch..218, § 33, re- 
lating to specific exemptions, effective July 1, 1998, For 


7-20-7. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19A repealed 7-20-7 
NMSA 1978, as enacted by Laws 1983, ch. 2138, § 34, pro- 
viding for collection by division, distribution of proceeds, 


7-20-8. Recompiled. 


Recompilations. — Laws 1993, ch. 354, §.11 recom- 
piled former 7-20-8 NMSA 1978, as enacted by Laws 1983, 


7-20-9. Repealed. 


Repeals. — Laws 1993, ch, 354, § 19A repealed’ 7-20-9 
NMSA 1978, as enacted by Laws 1983, ch. 213, § 36, con- 
cerning interpretation of the County Gross Receipts Tax 


7-20-10 to 7-20-18. Repealed. 


Repeals. — Laws 1979, ch. 88, § 1, repealed 7-20-10 to 
7-20-18 NMSA 1978, relating to the county gross receipts 
tax, effective June 15, 1979. 


7-20-19. Repealed. 


Repeals, — Laws 1993, ch. 354, § 19B repealed 7-20-19 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 1, relating 
to the title of the Special County Hospital Gross Receipts 


7-20-20. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19B repealed 7-20-20 
NMSA 1978, as enacted by Laws 1987, ch. 46, § 2, relat- 
ing to definitions of the Special County Hospital Gross 


TAXATION 


962 


7-20-20 


1989, ch, 239, § 1, as 7-20E-12 NMSA 1978, effective 
July 1, 1993. 


Compensating Tax Act and requirements of the division, 
effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


ch. 213, § 32, as 7-20E-10 NMSA 1978, effective July 1, 
1993. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com, 


deductions, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource,com. 


ch, 218, § 35, as 7-20E-11 NMSA 1978, effective July 1, 
1993, 


Rs 


Act and administration and enforcement of the tax, effec- 
tive July 1, 1993. For provisions of former‘ pai a see ye 
1992 NMSA 1978 on NMOneSource.com. 


es ive” 9 


Tax Act, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


Receipts Tax Act, effective July 1, 1993. For provisions 
of former section, see the 1992 NMSA 1978 on NMOne 
Source.com. : 
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7-20-21 


7-20-21. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 13 recom- 
piled former 7-20-21 NMSA 1978, as enacted by Laws 


7-20-22. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19B repealed 7-20- 
22 NMSA 1978, as enacted by Laws 1987, ch. 45, § 4, 


relating to ordinances conforming to certain provisions 
of the Gross Receipts and Compensating Tax Act and 


7-20-23. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19B repealed 7-20-23 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 5, specific 


7-20-24. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19B repealed 7-20- 


24 NMSA 1978, as enacted by Laws 1987, ch. 45, § 6, re- 
lating to collection by department, transfer of proceeds, 


7-20-25. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19B repealed 7-20-25 


NMSA 1978, as enacted by Laws 1987, ch. 45, § 7, relating 
to interpretation of act, administration and enforcement 


7-20-26. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 14 recom- 
piled former 7-20-26 NMSA 1978, as enacted by Laws 


COUNTY FIRE PROTECTION EXCISE TAX 


7-20A-2 


1987, ch. 45, § 3, as'7-20E-13 NMSA 1978, effective July 1, 
1993. iv 


requirements of the department, effective July 1, 1993. 
For provisions of former section, see the 1992 NMSA 1978 
on NMOneSource.com. 


exemptions, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


deductions, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


of tax, effective July 1, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978.0n NMOneSource.com. 


1987, ch. 45, § 8, as 7-20E-14 NMSA 1978, effective July 1, 
1998. 


ARTICLE 20A 


County Fire Protection Excise Tax 


Sec. 

7-20A-1. Repealed. 
7-20A-2. Repealed. 
7-20A-3. Recompiled. 
7-20A-4. Repealed. 
7-20A-5. Repealed. 


7-20A-1. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19C repealed 7-20A-1 
NMSA 1978, as enacted by Laws 1979, ch. 398, § 1, relat- 
ing to the title of the County Fire Protection Excise Tax 


7-20A-2. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19C repealed 7-20A-2 
NMSA 1978, as enacted by Laws 1979, ch. 398, § 2, relat- 
ing to definitions of the County Fire Protection Excise Tax 


Sec. 

7-20A-6. Repealed. 
7-20A-7. Repealed. 
7-20A-8. Recompiled. 
7-20A-9. Repealed. 


Act, effective July 1, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978 on NMOneSource.com, 


Act, effective July 1, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978 on NMOneSource.com. 
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7-20A-3 


7-20A-3. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 15 recom- 
piled former 7-20A-3 NMSA 1978, as enacted by Laws 


7-20A-4. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19C repealed, 7- 
20A-4 NMSA 1978, as enacted by Laws. 1979, ch. 398, 
§ 4, requiring ordinances to conform to certain provisions 
of the Gross Receipts and Compensating Tax Act and 


7-20A-5. Repealed. 
Repeals. — Laws 1993, ch, 354, § 19C repealed 7-20A-5 


NMSA 1978, as enacted by Laws 1979, ch. 398, $5, re- 
lating to specific exemptions, effective July 1, 1993. For 


7-20A-6. Repealed. 
Repeals. on Laws 1993, ch, 354, § 190 repealed 7-20A-6 


NMSA 1978, as enacted by Laws 1979, ch. 398, §6, relating 
to collection by division, transfer of proceeds, deductions, 


7-20A-7. Repealed. 
Repeals. — Laws 1993, ch, 354, § 19C repealed 7-20A-7 


NMSA 1978, as enacted by Laws 1979, ch. 398, §7, relating 
to interpretation of act, administration and enforcement 


7-20A-8. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 16 recom- 
piled former 7-20A-8 NMSA 1978, as enacted by Laws 


7-20A-9. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19C repealed 7-20A-9 © 


NMSA 1978, as enacted by Laws 1978, ch, 398, § 9, con- 
taining a budgetary limitation, effective July 1, 1993. For 


TAXATION 


7-20B-1 


1979, ch. 398, § 3, as 7-20E-15 NMSA 1978, effective 
July 1, 1993, 


requirements of the division, effective July 1, 1993. For 
provisions of former section, see the 1992 NMSA 1978 on 
NM Onatqutce, 60M. 6) auc t 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA.1978 on NMOneSource.com. 


of tax; effective July 1, 1993. For provisions of former sec- 
tion, see the 1992 NMSA 1978 on NMOneSource.com. 


1978, ch. 398, § 8, as 7-20H-16 NMSA: 1978, effective 
July 1, 1998, 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 20B 


County Environmental Services Gross Receipts Tax 


Sec. 

7-20B-1. Repealed. 

7-20B-2, Repealed. ts toi 
7-20B-3.. Recompiled. 

7-20B-4. Repealed. 


7-20B-1. Repealed. 


Repeals. — Laws 1993, ch. 354, §.,19D_ repealed , 7- 
20B-1 NMSA 1978, as enacted by Laws 1990, ch. 99, § 56, 
relating to the short title of the County Environmental 


Sec. 

7-20B-5. Repealed. 
7-20B-6. Repealed, ai 
7-20B-7. Repealed. 


Services Gross Receipts Tax Act, effective July 1, 1993. For 
provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com, 
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7-20B-2 


7-20B-2. Repealed. 


_Repeals. — Laws 1993, ch. 354, § 19D repealed 7-20B-2 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 57, relat- 
ing to definitions of the County Environmental Services 


7-20B-3. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 17 recom- 
piled former 7-20B-3 NMSA 1978, as enacted by Laws 


7-20B-4. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19D repealed 7-20B-4 
NMSA 1978, as enacted by Laws 1990, ch. 99, § 59, re- 
quiring an ordinance to conform to certain provisions 
of the Gross Receipts and Compensating Tax Act. and 


7-20B-5. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19D repealed 7-20B-5 
NMSA 1978, as enacted by Laws 1990, ch. 99, §60, re- 
lating to collection by department, transfer of proceeds, 


7-20B-6. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19D repealed 7-20B-6 
NMSA 1978, as enacted by Laws 1990, ch. 99, §61, re- 
lating to specific exemptions, effective July 1, 1993. For 


7-20B-7. Repealed. 
Repeals. — Laws 1993, ch. 354, § 19D repealed 7- 


20B-7 NMSA 1978, as enacted by Laws 1990, ch. 99, § 
62, relating to interpretation of act, administration and 


LOCAL HOSPITAL GROSS RECEIPTS TAX 


7-20C-2 


Gross Receipts Tax Act, effective July 1, 1993. For pro- 
visions of former section, see the 1992 NMSA Sabepar on 
NMOneSource.com. 


1990, ch. 99, § 58, relating to authority to impose tax, as 
7-20E-17 NMSA 1978, effective July 1, 1993. 


requirements of the department, effective July 1, 1993. 


. For provisions of former section, see the 1992 NMSA 1978 


on NMOneSource.com. 


deductions, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


enforcement of tax, effective July 1, 1993. For provisions 
of former section, see the 1992 AS 1978 on NMOne 
Source.com, 


ARTICLE 20C 
Local Hospital Gross Receipts Tax 

Sec. vi Sec. 

7-20C-1. Repealed. 7-20C-9.1.. Repealed. 
7-20C-2, Repealed. 7-20C-10, Repealed. 
7-20C-3, Repealed. 7-20C-11. Repealed. 
7-20C-4. Repealed. 7-20C-12. Repealed. 
7-20C-5. Repealed. 7-20C-13. Repealed. 
7-20C-6. Repealed. ~ 7-20C-14. Repealed. 
7-20C-7. Repealed. 7-20C-15. Repealed, 
7-20C-8, Repealed. 7-20C-16. Repealed. 
7-20C-9. Repealed. 7-20C-17, Repealed. 


7-20C-1. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-1 
NMSA 1978,'as enacted by Laws 1991; ch: 176, § 1, re- 
lating to short title, effective July 1, 2019. For provisions 


7-20C-2. Repealed. 
Repeals. — Laws 2019, ch, 274, § 16 repealed 7-20C-2 


NMSA 1978, as enacted by Laws 1991, ch. 176, .§ 2, re- 
lating to definitions, effective July 1, 2019, For’provisions 
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of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


7-20C-3 


7-20C-3. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-3 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 3, re- 
lating to local hospital gross receipts tax, authority to 


7-20C-4. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-4 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 4, re- 
lating to ordinance shall conform to certain provisions 
of the Gross Receipts and Compensating Tax Act and 


7-20C-5. Repealed. 


Repeals, — Laws 2019, ch, 274, § 16 repealed 7-20C-5 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 5, re- 
lating to specific exemptions, effective July 1, 2019. For 
provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com, 


7-20C-6. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-6 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 6, re- 
lating to collection by department, transfer of proceeds, 


7-20C-7. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-7 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 7, relating 
to interpretation of act, administration and enforcement 


7-20C-8. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-8 
NMSA 1978, as enacted by Laws 1991, ch, 176, § 8, relat- 
ing to distribution, effective July 1, 2019. For provisions 


7-20C-9. Repealed. 


Repeals. — Laws 2019, ch, 274, § 16 repealed 7-20C-9 
NMSA 1978, as enacted by Laws 1991, ch, 176, § 9, re- 
lating to local hospital revenue bonds, authority to issue, 


7-20C-9.1. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C- 
9.1 NMSA 1978, as enacted by Laws 1993, ch. 306, § 4, 
relating to New Mexico finance authority, revenue bonds, 


7-20C-10. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C- 
10 NMSA 1978, as enacted by Laws 1991, ch. 176, § 10, 
relating to ordinance authorizing revenue bonds, effective 


7-20C-11. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-11 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 11, re- 
lating to revenue bonds, terms, effective July 1, 2019. For 
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7-20C-11 


impose, ordinance requirements, effective July 1, 2019. 
For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


requirements of the department, effective July 1, 2019. 
For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


tt 


Laws 2019, ch. 270, § 57 repealed 7-20C-5 NMSA 1978, 
effective July 1, 2021. Pursuant to 12-1-8 NMSA 1978, 
Laws 2019, ch. 274, as the last act signed by the governor, 
was compiled into the NMSA 1978. 


deductions, effective July 1, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com, 


of tax, effective July 1, 2019. For provisions of former sec- 
tion, see the 2018 NMSA 1978 on NM OneSource.com. 


of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


pledge of revenues, effective July. 1, 2019. For provisions 
of former section, see the 2018 NMSA 1978 on NMOne 
Source.com, 


effective July 1, 2019. For provisions of former geckos see 
the 2018 N MSA 1978 on NMOneSource. com. 


July 1, 2019, "For provisions of fartace section, see othe 2018 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see Y= 20 18-NMSA. 1978 on 
NMOneSource.com. 
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7-20C-12 


7-20C-12. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-12 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 12; re- 
lating to local hospital revenue bonds not general county 


7-20C-13. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-20C-13 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 13, relat- 
ing to revenue bonds, exemption from taxation, effective 


7-20C-14, Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-14 
NMSA 1978, as enacted by Laws 1991, ch. 176, §.14, relat- 
ing to use of proceeds of bond issue, effective July 1, 2019. 


7-20C-15. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-15 
NMSA 1978, as enacted by Laws 1991, ch. 176, § 15, relat- 
ing to no notice or publication required, effective July 1, 


7-20C-16. Repealed. 


-Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20C-16 
NMSA 1978, as enacted by Laws 1996, ch. 18, § 3, relat- 
ing to revenue bonds, refunding authorization, effective 


7-20C-17. Repealed. 


Repeals. — Laws 2019, ch. 274, §. 16 repealed 7-20C-17 
NMSA 1978, as enacted by Laws 1996, ch. 18, § 4, relating 
to refunding bonds, escrow, detail, effective July 1, 2019. 


COUNTY HEALTH CARE GROSS RECEIPTS TAX 


7-20D-2 


obligations, effective July 1, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


July 1, 2019. For provisions of former section, see the 2018 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


July 1, 2019. For provisions of former section, see the 2018 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


ARTICLE 20D 
County Health Care Gross Receipts Tax 


Sec. 

7-20D-1. Repealed. 
7-20D-2. Repealed. 
7-20D-8, Recompiled. 
7-20D-4. Repealed. 


7-20D-1. Repealed. 


Repeals. — Laws 1993, ch. 354, §. 19E repealed 7-20D-1 
NMSA 1978, as enacted by Laws 1991, ch. 212, § 5, relat- 
ing to the title of the County Health Care Gross Receipts 


7-20D-2. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19E repealed 7- 
20D-2 NMSA 1978; as enacted by Laws 1991, ch, 212, § 
6, relating to definitions of the County Health Care Gross 


Sec. 

7-20D-5, Repealed. 
7-20D-6, Repealed. 
7-20D-7. Repealed. 


Tax Act, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


Receipts Tax Act, effective July 1, 1993. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. 
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7-20D-3 


7-20D-3. Recompiled. 


Recompilations. — Laws 1993, ch. 354, § 18 recom- 
piled former. 7-20D-3 NMSA 1978 as enacted by: Laws 


7-20D-4. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19E repealed 7-20D-4 
NMSA 1978, as enacted by Laws 1991, ch. 212, § 8, requir- 
ing an ordinance to conform to certain provisions of the 
gross receipts and compensating tax act and requirements 


7-20D-5. Repealed. 


Repeals. — Laws 1993, ch. 354; § 19H repealed 7-20D-5 
NMSA 1978, as enacted by Laws 1991, ch. 212,'§ 9, re- 
lating to specific exemptions, effective July 1, 1993. For 


7-20D-6. Repealed. 


Repeals. — Laws 1993, ch. 354, § 19E repealed 7-20D-6 
NMSA 1978, as enacted by Laws 1991, ch. 212, § 10, relat- 
ing to collection by department, distribution of proceeds, 


7-20D-7. Repealed. 


Repeals. Laws 1993, ch: 354, § 19E repealed 7- 
20D-7 NMSA 1978, as enacted by Laws 1991, ch. '212, § 
11, relating to interpretation of act, administration and 
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7-20D-7 


1991; ch. 212; § 7, as. 7-20E-18 — 1978, effective 
poe Tya993' 2 


of the department, effective July 1, 1993. For provisions 
of former section, see the 1992 NMSA 1978 on yet 
Source.com. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


deductions, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


enforcement: of tax, effective July 1, 1993. For provisions 
of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. 


ARTICLE 20E 
County Local Option Gross Receipts Taxes 


Sec. 

7-20E-1. Short title. 

7-20E-2. Definitions. 

7-20E-3. Optional referendum selection; effective ante of 
ordinance, ; 

7-20E-4. Ordinance shall conform to certain provisions of” 
the Gross Receipts and Compensating Tax 
Act and requirements of the department. 

7-20E-5. Repealed. 

7-20E-6. Copy of ordinance to be submitted to depart- 
ment, 

7-20E-7, Collection by department. 

7-20H-8. Interpretation of act; administration and en- 
forcement of act, 

7-20E-9. County gross receipts tax; authority to impose 


rate; county health care assistance fund 
requirements. 

7-20EK-9.1. County compensating tax. 

7-20E-10, Repealed. 

7-20E-11. Repealed. 

7-20E-12. Repealed. 

7-20E-12.1. County hospital emergency gross receipts 
tax; authority to impose; use of proceeds. 

7-20H-13. Special county hospital gross receipts tax; au- 

_ thority to impose; ordinance requirements. 

7-20-14. Special county hospital gross receipts tax; use 
of proceeds, 

7-20E-15. Repealed. 
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Sec. 

7-20E-16. Repealed. 

7-20E-17. Repealed. 

7-20E-18. County health care gross receipts tax; author- 

_ _ ity to impose rate, 

7-20E-19. Repealed. 

7-20K-20, County education gross receipts tax; authority 
to impose; rate; election; use of revenue. 

7-20E-21. Repealed. 

7-20E-22. County emergency communications and emer- 
gency medical and behavioral health ser- 
vices tax; authority to impose countywide 
or only in the county area; ordinance re- 
quirements; use of revenue; election, 

7-20H-23. County regional transit gross receipts tax; au- 
thority to impose; rate; election required. 

7-20K-24. Repealed. 

7-20E-25. County regional Spaceport gross receipts tax; 

authority to impose; rate; election re- 

quired, i 

7-20E-26. Water and sanitation gross receipts tax; author- 
ity to impose; rate; election; use of revenue. 

7-20K-27. Repealed. pe. 

7-20H-28. Repealed. , 

7-20H-29.. Electric generating facility economic district 


gross receipts tax; authority. to TRORS: 
rate; use of revenue. 
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7-20E-1 


7-20E-1. Short title. 


COUNTY LOCAL OPTION GROSS RECEIPTS TAXES 


7-20E-3 


Chapter 7, Article 20E NMSA 1978 may be cited as the "County Local Great Gross cidewes 


and Compensating Taxes Act". 


History: 1978. Comp.,. § 7-20E-1, enacted by Laws 
1993, ch. 354, § 1; 2019, ch. 270, § 51, 

The 2019 amendment, effective July 1, 2019, changed 
the name of the County Local Option Gross Receipts 
Taxes Act to the County Local Option Gross Receipts and 
Compensating Taxes Act; after "Receipts", added "and 
Compensating". 

Temporary provisions. — Laws 2019; ch. 270, § 54 
provided 


4 -20E-2. Definitions. — 


A. References in law to the County Local Option Gross 
Receipts Taxes Act shall be deemed to be references to the 
County Local Option Gross Receipts and Compensating 
Taxes Act, >. 

B. References in law to the Municipal Local Option 
Gross Receipts Taxes Act shall be deemed to be references 


~ to the Municipal Local Option Gross Receipts and Com- 


pensating Taxes’ Act. 


Gs used in the County Local Option Gross Receipts Taxes hein 

A. "county" means, unless specifically defined otherwise in the County wath Option Gross 'Re- 
ceipts Taxes Act, a county, including an H class county; 

B, "county area" means that purtion of a county located outside the tibetidalids of any munici- 
pality; except that for H class counties, "county area" means the entire county; 

C. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 


ployee iby the secretary; 


D. "governing body" means the county commission of the eounty or the county council of an H 


class county; 


E. "person" means an individual or any other legal entity; and 
F. "state gross receipts tax" means the gross receipts tax imposed under the Gross Receipts 
and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978]. 


History: 1978 Comp., § 7-20E-2, enacted by Laws 
1998, ch. 354, § 2; 1994, ch. 93, § 1; 1994, ch. 97, § 1. 

The 1994 amendment, effective July 1, 1994, added 
the language following "municipality" in Subsection B and 


added "or the county council of an H class county" in Sub- 
section D, Laws 1994, ch. 93, §°1 enacted identical amend- 
ments to this section. The section was.set out as amended 
by Laws 1994, ch. 97, § 1. See 12-1-8 NMSA 1978. 


7-20E-3. Optional referendum selection; effective date of ordinance. 


_ A. The governing body of a county imposing a tax or an increment of tax authorized by the 
County Local Option Gross Receipts Taxes Act or any other county local option gross receipts tax 
act that is subject to optional referendum selection shall select, when enacting the ordinance im- 
posing the tax, one of the following referendum options: 

(1) the ordinance imposing the tax or increment of tax shall go into effect.on July 1 or 
January 1 in accordance with the provisions of the County. Local Option Grogs. Receipts Taxes 
Act, but an election may be called in the county on the question of approving or disapproving that 
ordinance as follows: 

(a) .an election shall be called when: 1) in a county having a referendum provision in 
its charter, a petition requesting such an election is filed pursuant to the requirements of that pro- 
vision in the charter and signed by the number of registered voters in the county equal to the num- 
ber of registered voters required in its charter to seek a referendum; and 2) in all other counties, a 
petition requesting such an election is filed with the county clerk within sixty days of enactment 
of the ordinance by the governing body and the petition has been signed by a number of registered 
voters in the county equal to at least five percent of the number of the voters in the county who 
were registered to vote in the most recent general election; 

(b) the signatures on the petition requesting an election shall be verified by the 
county clerk. If the petition is verified by the county clerk as containing the required number of 
signatures of registered voters, the governing body shall adopt a resolution calling an election on 
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7-20E-4 TAXATION 7-20E-5 


the question of approving or disapproving the ordinance. The election shall be held-within sixty 
days after the date the petition is verified by the county clerk, or it may be held in conjunction 
with a general election if that election occurs within sixty days after the date of the verification. 
The election shall be called, held, conducted and canvassed in substantially the same manner as 
provided by law for general elections; and 
(c)’ if a majority of the registered voters voting on the question approves the ordi- 

nance, the ordinance shall go into effect on July 1 or January 1 in accordance with the provisions 
of the County Local Option Gross Receipts Taxes Act. If at such an election a majority of the reg- 
istered voters voting on the question disapproves the ordinance, the ordinance imposing the tax 
shall be deemed repealed and the question of imposing the tax or increment of tax shall not be 
considered again by the governing body for a period of one year from the date of the:election; or 

(2) the ordinance imposing the tax or increment of tax shall not go into effect until after an 
election is held and a simple majority of the registered voters of the county voting on the question 
votes in favor of imposing the tax or increment of tax. The governing body shall adopt a resolution 
calling for an election within seventy-five days of the date the ordinance is adopted on the ques- 
tion of imposing the tax or increment of tax. Such question may be submitted to the voters and 
voted upon as a separate question at any general election or at any special election called for that 
purpose by the governing body. The election upon the question shall be called, held, conducted and 
canvassed in:substantially the same manner as may be provided by law for general elections. If 
the question of imposing the tax or increment of tax fails, the governing body shall not again pro- | 
pose the tax or increment of tax for a period of one year after the election. 

B. _An ordinance imposing, amending or repealing a tax or an increment of tax authorized by 
the County Local Option Gross Receipts Taxes Act shall be effective on July 1 or January 1, which- 
ever date occurs first after the expiration of at least three months from the date the adopted or- 
dinance is mailed or delivered to the department. The ordinance shall include that effective date. 


History: 1978 Comp., § 7-20E-3, pais. pa by Laws The 2004 amendment, effective July 1, 2004, added 
19938, ch. 354, § 3; 2004, ch. 110, § 1. , new Subsection A and redesignated the previously undes- 
ignated provisions as Subsection B. 


7-20E-4. Ordinance shall conform to certain provisions of the Gross | 
Receipts and Compensating Tax Act and requirements of — 
the department. 


A. Anvordinance imposing a,tax under the provisions of the County Local.Option Gross Re- 
ceipts Taxes Act shall adopt by reference the same definitions and the same provisions relating 
to exemptions and deductions as are contained in the Gross Receipts and Compensating Tax Act 
[Chapter 7, Article 9 NMSA 1978] then in effect and as it may be amended from time to-time. 

B. The governing body of any county imposing a tax under the County Local Option Gross: 
Receipts Taxes Act shall impose the tax by adopting the model ordinance with respect to the tax 
furnished to the county by the department. An ordinance that does not conform aaisig yee to 
the model ordinance of the id a is not valid. 


History: 1978 hood § 7-20E-4, enacted by Laws Effective dates. — Laws 1993, ch. 354, § 20 made 
1993, ch. 354, § 4. Laws 1993, ch. 354, § 4 effective July 1, 1993. 


7-20E-5. Repealed. 


Repeals. — Laws 2019, ch. 270, § 57 repealed 7-20E-5 {provisions of former nections see the 2020..NMSA | on 
NMSA 1978, as enacted by Laws 1998, ch. 354, § 5, re-.. | NMOneSource.com, 
lating to specific exemptions, effective July 1, 2021. For 
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7-20E-6 COUNTY LOCAL OPTION GROSS RECEIPTS TAXES 7-20E-8 


7-20E-6. Copy of ordinance to be submitted to department. 


A certified copy of any ordinance imposing or repealing a tax or an increment of a tax authorized 
under the County Local Option Gross Receipts Taxes Act or, changing the tax rate imposed shall 
be mailed or delivered to the department within five days after the later of the date the ordinance 
is adopted or the date the results of any election held with respect to the ordinance are certified to 
be in favor of the ordinance. 


History: 1978 Comp., § 7-20E-6, enacted by Laws’ | — Effective dates. — Laws 1993, ch. 354, § 20 made 
1998, ch. 354, § 6. Laws 1993, ch. 354, § 6 effective July 1, 1993. 


7-20E-7.. Collection by department. 


_ The department shall collect each tax imposed pursuant to the provisions of the County Local 
Option Gross Receipts and Compensating Taxes Act in the same manner and at the same time it 
collects the state gross receipts and compensating taxes. 


History: 1978 Comp. -, § 7-20E-7, enacted by Laws . be assessed to a property owner for unpaid property taxes 


1993, ch. 354, § 7; 1997, ch. 125, § 9; 2008, ch. 51, § 2; that became due April 10; 2020 pursuant to Section 7-38- 
2014, ch. 79, § 2; 2019, ch. 270, § 52. 38 NMSA 1978; provided that: 

Temporary provisions. — Laws 2020 (1st S.S.). ch. 4, _ (1). the unpaid property taxes did not become delin- 
§ 4, effective June 29, 2020, provided: quent because of an intent to defraud by the property 

A. Notwithstanding Sections 7-167 and 7-1-69 NMSA ~ owner; 
1978, no interest shall accrue and no penalty shall be as- (2) payment for the unpaid property taxes is made in 
sessed to a taxpayer for: full. on or before May 10, 2021; and 

(1) tax liabilities pursuant to the Income Tax Act or (3) the subject property does not have property taxes 
the Corporate Income‘ and Franchise Tax Act for failure that became delinquent pursuant to Section 7-38- 46 
to pay the tax that became due April 15, 2020 through NMSA 1978 prior to May 10, 2020. 
July 15, 2020; provided that the failure to pay the tax was The 2019 amendment, effective July 1, 2019, removed 
made without intent to evade or defeat the tax; and pro- provisions related to administrative fees; deleted subsec- 
vided further that payment for the unpaid payments is tion designation "A." and deleted former Subsection B. 
made in full on or before April 15, 2021; °» The 2014 amendment, effective March 12, 2014, elim- 

(2) tax liabilities pursuant.to the Withholding Tax Act inated the distribution to the sole community provider 
for failure to pay the tax that became due March 25,2020 . _ fund;.in Subsection B, in the second sentence, deleted "Ex- 
through July 25, 2020; provided that the failure to pay the cept as provided in Subsection C of this section"; and de- 
tax was made without intent to evade or defeat the tax; | leted former Subsection C, which provided for a distribu- 
and provided further that payment for the unpaid taxes is tion to the sole community provider fund from the county 
made in full on or before April 25, 2021; gross receipts tax through June 30, 2009. 

(3) gross receipts tax, local option gross receipts tax or The 2008 amendment, effective February 28;'2008, 
compensating tax liabilities for failure to pay any of those added Subsection C. 
taxes that became due March 25, 2020 through July 25, The 1997 amendment, effective July 1, 1997, substi- 
2020; provided that the failure to pay the tax was made tuted "pursuant to” for "under" in Subsection A, and in 
without intent to evade or defeat the tax; and provided Subsection B, substituted "shall withhold an administra- 
further that payment for the unpaid taxes is made in full tive fee pursuant to Section 1 of this 1997 act" for "may 
on or before April 25, 2021; and deduct. an amount not to exceed three percent of the local 

(4) tax liabilities assessed betwéen September 3, 2019 hospital gross receipts tax collected as a charge for the 
and January 3, 2020 as the result of a managed audit per- administrative costs of collection, which amount shall be 
formed in accordance with a managed audit agreement remitted to the state treasurer for deposit in the state 
pursuant to Section 7-1-11.1 NMSA 1978; provided that general fund each month" in the first sentence, and in the 
payment for those liabilities is made pursuant to terms of second sentence, substituted “pursuant to" for "under" 
the managed audit agreement on or before December 31, and substituted "the administrative fee withheld and less 
2020. . any disbursements for" for "any disbursement for the ad- 

B. Notwithstanding Sections , 1- 88-49 and 7-38-50 ministrative charge provided by this section". 


NMSA 1978, no interest shall accrue and no penalty shall 


7-20E-8. Interpretation of act; administration and enforcement of act. 


A. _The department shall interpret the provisions of the County Local Option Gross Receipts 
Taxes Act. | 

B... The department shall administer and enforce. the Solaeiian of each tax authorized under 
the provisions of the County Local Option Gross Receipts Taxes Act, and the Tax Administration 


4 
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7-20E-9 TAXATION 7-20E-9 


Act [Chapter 7, Article 1 NMSA 1978] applies to the administration and enforcement of each 
tax. 


History: 1978 Comp., § 7-20E-8, enacted by Laws Effective dates. — Laws 1993, ch. 354, § 20 made 
1993, ch. 354, § 8. Laws 1998, ch: 354, § 8 effective July 1, 1993, 


7-20E-9. County gross receipts tax; authority to impose rate; county 
health care assistance fund requirements. 


A. A majority of the members of the governing body of a county may impose by ordinance 
an excise tax on the gross receipts of a person engaging in business in the county or the county 
area, A tax imposed pursuant to this section shall be imposed by the enactment of one or more 
ordinances enacting any number of increments of one-hundredth percent; provided that the total 
increments do not exceed the maximum rate provided in Subsections C and D of this section; and 
provided further that, if at the time of enacting the ordinance the total county gross receipts tax 
rate is not an even multiple of one-hundredth percent, the county may impose an increment in 
an amount sufficient to bring the total rate to an even multiple of one-hundredth percent. The 
governing body may, at the time of enacting the ordinance, dedicate the revenue for any county 
purpose. 

B. The tax authorized by this section is to be referred to as the "county gross receipts tax". 

C. The maximum rate of the county gross receipts tax that may be imposed on the gross re- 
ceipts of any person engaging in business in a county shall not exceed one and twenty-five hun- 
dredths percent. Of that one and twenty-five hundredths percent: 

(1) a governing body may choose to require an election to impose increments up to a total 
of one percent; and 

(2) the remaining increments, up to a total of twenty-five hundredths saree! shall not 
go into effect until after an election is held and a majority of the voters in the county voting in 
the election votes in favor of the tax. Increments approved by voters prior to July 1, 2019. shall be 
included in the increments approved by the voters, as provided in this paragraph. 

D. In addition to the maximum rate that may be imposed on the gross receipts of any person 
engaging in business in a county, the maximum rate of the county gross receipts tax that may be 
imposed on the gross receipts of any person engaging in business in a county area shall not exceed 
one-half percent. Of that one-half percent: 

(1) a governing body may choose to require an election to impose increments that total 
twelve hundredths percent; but 

(2) the remaining increments, up to a total of thirty-eight hundredths percent, shall not go 
into effect until after an election is held and a majority of the voters in the county area voting in 
the election votes in favor of the tax. Increments approved by voters prior to July 1, 2019 shall be 
included in the increments approved by the voters, as provided in this paragraph. 

E. A-class A county with a county hospital operated and maintained pursuant to a lease or 
operating agreement with a state educational institution named in Article 12, Section 11 of the 
constitution of New Mexico shall provide not less than one million dollars ($1,000,000) in funds, 
and that amount shall be dedicated to the support of indigent patients who are residents of that 
county. Funds for indigent care shall be made available each month of each year the tax is in effect 
in an amount not less than eighty-three thousand three hundred thirty-three dollars thirty-three 
cents ($83,333.33). The interest from the investment of county funds for indigent care may be used 
for other assistance to indigent persons, not to exceed twenty thousand dollars ($20,000) for all 
other assistance in any year. 

F. A county, except a class A county with a county hospital operated and maintained pursu- 
ant to a lease or operating agreement with a state educational institution named in Article 12, 
Section 11 of the constitution of New Mexico, shall be required to dedicate revenue produced by 
the imposition of a one-eighth percent gross receipts tax increment for the support of indigent 
patients who are residents of that county. A county that imposed up to two one-eighth percent 
increments on January 1, 1996 for support of indigent patients in the county or, after January 1, 
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1996, imposes a one-eighth percent increment and dedicates one-half of that increment for county 
indigent patient purposes shall deposit the revenue dedicated for county indigent purposes that 
is transferred to the county in the county health care assistance fund, and such revenues shall be 
expended pursuant to the Indigent Hospital and County Health Care Act [Chapter 27, Article 5 


NMSA 1978]. 


History: Laws 1983, ch. 213, § 30; 1986, ch; 20, § 84; 
1989, ch. 169, § 1; 1991, ch. 212, § 16; 1978 Comp., 
§ 7-20-3, amended and recompiled as 1978 Comp., 
§ 7-20E-9 by Laws 19938, ch. 354, § 9; 1996, ch. 29, § 1; 
1998, ch. 90, § 8; 2004, ch. 110, § 2; 2008, ch. 51, § 3; 
2014; ch. 79, § 3; 2019, ch. 274, § 14; 2020, ch. 80, § 12, 

Cross references. — For class B county property tax 
levy for providing health care to sick and edt per- 
sons, see 4-38-17.1 NMSA 1978. 

The 2020 amendment, effective July 1, 2020, provided 
that increments of the county gross receipts tax shall 
be imposed in increments of one-hundredths percent; in 
Subsection A, added "enacting any number of increments 
of one-hundredth percent; provided that the total incre- 
ments do not exceed the maximum rate provided in Sub- 
sections C and D of this section; and provided further that, 
if at the time of enacting the ordinance the total county 
gross receipts tax rate is not an even multiple of one- 
hundredth percent, the county may impose an increment 
in an amount sufficient to bring the total rate to an even 
multiple of one-hundredth percent"; in Subsection C, in 
the introductory clause, after "county gross receipts tax", 
added "that may be imposed", in Paragraph C(1), after 
"increments", deleted "that" and added "up to a", and in 
Paragraph C(2), added "the remaining"; and in Subsection 
D, in the introductory clause, added "In addition to the 
maximum rate that may be imposed on the gross receipts 


of any person engaging in business in a county", and in © 


Paragraph D(2), after "increments", deleted "totaling" and 
added "up to a total of". 

Temporary provisions. — Laws 2020, ch. 80, § 13 ef- 
fective May 20, 2020, provided that an ordinance imposing 


a local option gross receipts tax authorized’ by those sec- - 


tions of law that were repealed and consolidated with the 
municipal gross receipts tax or the county gross receipts 
tax by Laws 2019, Chapter 274 is deemed to be imposing 
an equal rate of the municipal gross receipts tax or county 
gross receipts tax, as appropriate, as was imposed by the 
ordinance when the ordinance was enacted; provided that 
the ordinance was in effect on the date of repeal and the 
ordinance has not been repealed by the governing body. 
Any dedication of revenue pursuant to the ordinance re- 
mains in effect until changed by the governing body; pro- 
vided that, if the dedication were approved by the elector- 
ate, any change to the dedication must also be approved 
by the electorate. 

The 2019 amendment, effective July 1, 2019, replaced 
the current seven-sixteenths percent maximum authority 
for the county-wide gross receipts tax local option with a 
maximum authority of one and twenty-five hundredths 
percent, and required any authorization over one percent 
to be approved by the local voters, and local authorities 
are authorized to allow local voters to approve any enact- 
ments of less than an aggregate one percent; in Subsec- 
tion A, after the subsection designation, deleted "Except 
as provided i in Subsection E of this section, a majority of 
the members of the governing body of a county may en- 
act an ordinance imposing an excise tax not to exceed a 
rate of seven-sixteenths percent of the gross receipts of 
any person engaging in business in the county for the 
privilege of engaging in business in the county. An ordi- 
nance imposing an excise tax pursuant to this subsection 
shall impose the tax in three independent increments of 
one-eighth percent and one independent increment of 
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one-sixteenth percent, which shall be separately denomi- 
nated as 'the first one-eighth increment’, 'the second one- 
eighth increment’, 'the third one-eighth increment’ and 
‘the one-sixteenth increment’, respectively, not to exceed 
an ‘aggregate amount of seven-sixteenths percent" and 
added the remainder of the subsection; added new Sub- 
sections C and D and redesignated former Subsections C 
and D as Subsections E and F respectively; in Subsection 
Hi, after "New Mexico", deleted "enacting the second one- 
eighth increment of county gross receipts tax"; in Subsec- 
tion F, after "New Mexico,", deleted "imposing the second 
one-eighth increment of county gross receipts tax", after 
"residents of that county.", deleted "The revenue produced 
by the imposition of the third one-eighth increment and 
the one-sixteenth increment may be used for general pur- 
poses. Any" and added "A", after "county that imposed", 
deleted "the second one-eighth increment or the third" 
and added “up to two", after "1996, imposes", deleted "the 
second one-eighth increment or.imposes the third"; and 
deleted former Subsection E. 

The 2014 amendment, effective March 12, 2014, au- 
thorized a county, except a class A county with a state 
educational institution, to impose an additional incre- 
ment of county gross receipts tax for three years; in 
the catchline, after "rate", deleted "indigent" and added 
"county health care assistance"; in Subsection A, in the 
first sentence, added "Except as provided in Subsection 
E of this section", in the second sentence, after "pursu- 
ant to this", deleted "section" and added "subsection"; in 
Subsection B, after "authorized", deleted "in Subsection A 
of and added "by"; in Subsection C, in the first sentence, 
after "pursuant to a lease"; added "or operating agree- 
ment"; in Subsection D, in the first sentence, after "pur- 
suant to a lease", added "or operating agreement", and 
in the third sentence, after "transferred to the county", 
deleted "after the distribution pursuant to Subsection C 
of Section 7-1-6.13 and Subsection C of Section 7-20E-7 
NMSA 1978", and after "in the county", deleted "indigent 
hospital claims" and added "health care assistance"; and 
added Subsection E. 

The 2008 amendment, effective February 28, 2008, in 
Subsection D, required counties to deposit into the county 
indigent hospital claims fund revenue dedicated for 
county indigent purposes that is transferred to the county 
after the distribution pursuant to Subsection C of 7-1-6.13 
NMSA 1978 and Subsection C of 7-20E-7 NMSA 1978. 

The 2004 amendment, effective July 1, 2004, amended 
Subsection A to change "three-eighths of one percent" to 
"seven-sixteenths percent" and to provide for an increment 
of one-sixteenth and amended Subsection D to add "one- 
sixteenth increment" after "one-eighth increment". 

The 1998 amendment, effective May 20, 1998, in 
Subsection B, inserted "authorized in Subsection A of 
this section" at the beginning; in Subsection C in the first 
sentence, deleted ‘or third" following "second" and "for 
each additional increment of one-eighth percent enacted" 
following "in funds"; in Subsection D, deleted "Fifty per- 
cent of" at the beginning of the second sentence, deleted 
the former third sentence, rewrote the last sentence and 
made minor stylistic changes throughout the section. 

The 1996 amendment, effective May 15, 1996, made 
a stylistic change in Subsection A, rewrote the second 
sentence and added the fourth sentence in Subsection 
D, and deleted former Subsection E relating to counties 
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that provided for indigent care in an amount equal) to or 
greater than the amount anticipated in Subsection D.. 

The 1993 amendment, effective July 1, 1993, renum- 
bered this section, deleted "percent" following "one-eighth" 
throughout the section; designated the former final sen- 
tence of Subsection A as Subsection B; redesignated for- 
mer Subsection B as Subsection C; deleted former Subsec- 
tion C, stating that imposition of the county gross receipts 
tax shall not be subject to referendum; and deleted former 
Subsection F, pertaining to the effective date of any ordi- 
nance enacted under the provisions of Subsection A. 

The 1991 amendment, effective July 1,°1991,, sub- 
stituted “independent increments of one-eighth « per- 
cent which shall be separately denominated as ‘first 
one-eighth', ‘second one-eighth' and ‘third one-eighth’, 
respectively" for "any number of increments of one- 
eighth ;percent" in the second sentence in Subsection A; 
in Subsections B and D, inserted "with a county hospital 


TAXATION 
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operated and maintained pursuant to a lease with a state 
educational institution named in Article 12, Section 11 of 
the constitution of New Mexico" and deleted "in excess of 
one-eighth percent" following "gross receipts tax" in the 
first sentence; in Subsection B, inserted "the second or 
third one-eighth percent increment of " in the first sen- 
tence, inserted "county" preceeding "funds" in the final 
sentence and made a related stylistic change; in Subsec- 
tion D, substituted "the second one-eighth percent incre- 
ment" for "an increment" in the first sentence, inserted 
“one-eighth percent" in the final sentence and made a mi- 
nor stylistic change; in Subsection E, substituted "the first 
one-eighth percent increment" for "one-eighth percent" in 
three places; and deleted former Subsection G, relating to 
counties that had lawfully imposed a county sales tax pur- 
suant ‘to the County Sales Tax Act prior to the effective 
date of the 1986 act. 


4 


7-20E-9.1. County compensating tax. 


A. Beginning July 1, 2021, for the privilege of using tangible personal property in a county, 
there is imposed.on the person using the property an excise tax at a rate equal to the combined 
gross receipts tax rates imposed and in effect pursuant to the Local Hospital Gross Receipts Tax 
Act [repealed], the County Local Option Gross Receipts and Compensating Taxes Act [Chapter 7, 
Article 20E NMSA 1978]. and the County Correctional Facility Gross Receipts Tax Act [7-20F-3 to 
7-20F-12 NMSA 1978] of the value of tangible personal property that was: 

(1). manufactured by the person using the property in the state; or 

(2) acquired inside or outside this state as the result of a transaction with a person located 
outside this state that would have been subject to the state gross receipts tax had the tangible 
personal property been acquired from a person with nexus with New Mexico, 

B. For.the purpose of Subsection A of this section, the value of tangible personal property shall 
be the adjusted basis of the property for federal income tax purposes determined as of the time of 
acquisition or introduction into this state or of conversion to use, whichever is later. If no adjusted 
basis for federal income tax purposes is established for the property, a reasonable value of the 
property shall be used. 

C. For the privilege of using a license or franchise in a county, there is imposed on the per- 
son using the license or franchise an excise tax equal to the tax rate provided in Subsection A of 
this section against the value of the license or franchise as determined pursuant to Section 7-9-7 
NMSA 1978. The department by rule, ruling or instruction shall fairly apportion, where appropri- 
ate, the value of a license or franchise to its value in use in the county. For use of a license or fran- 
chise to be taxable under this subsection, the value of the license or franchise shall be acquired 
inside or outside this state as the result of a transaction with a person located outside this state 
that would have been subject to the gross receipts tax had the license or franchise been acquired 
from a person with nexus with this state. ) | 

D. For the privilege of using services in a county, there is imposed on the person using the ser- 
vices an excise tax at the rate provided in Subsection A of this section of the value of the services 
at the time the product of the: service was acquired. For use of services to be taxable under this 
subsection, the services shall have been performed by a person outside this state and the product 
of which was acquired inside or outside this state as,the result of a:transaction with a person lo- 
cated outside this state that would have been subject to the gross receipts tax had the service or 
product of the service been acquired from a person with nexus with this state. , 

E. The governing body of a county may dedicate the revenue from. the tax imposed pursuant 
to this section for any county purpose. If the governing’ body proposes to dedicate revenue for a 
specific purpose, the dedicated revenue shall be used by the county for that purpose unless a sub- 
sequent ordinance is adopted to change the purpose to which the revenue is dedicated or to place 
the revenue in the general fund of the county. 

Ff. Any law that affects the county compensating tax, or any law supplemental or si eigid ap- 
pertaining thereto, shall not be repealed or amended or otherwise directly or indirectly modified 
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in such a manner as to impair adversely any outstanding revenue bonds that may be secured by 
a pledge of such county compensating tax unless such outstanding revenue bonds have eee dis- 
charged in full or provision has been fully made therefor. 

G. The tax imposed by this section may be cited as the ' peeehy compensating tax", 


History: 1978 Comp., § 7-20E-9.1, enacted by Laws Laws 2019, ch. 274, § 16 repealed the County Correc- 
2019, ch. 270, § 53, ' tional Facility Gross Receipts Tax Act, 7-20F-3 to 7-20F-12 
Bracketed material. — The bracketed material. was NMSA 1978, effective July 1, 2019. 
inserted by the compiler and is not part of the law. Laws Effective dates. — Laws 2019, ch: 270, § 60 made 
2019, ch. 274, § 16 repealed the Local Hospital Gross Re- Laws 2019, ch. 270, § 53 effective July 1, 2021. 
ceipts Tax Act, 7-20C-1 to 7-20C-17 NMSA 1978, effective 
July 1, 2019. 


7-20E-10. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-20E-10 effective July 1, 2019. For provisions of former section, see 
NMSA 1978, as enacted by Laws 19838, ch. 213, § 82, relat- the 2018 NMSA 1978 on NMOneSource.com. 
ing to county gross receipts tax, referendum requirements, 


7-20E-1 1, Repealed. 


‘Repeals. — Laws 2019, ch, 274, § 16 repealed 7-20E- first one-eighth increment, effective July 1, 2019. For 


11 NMSA 1978, as enacted by Laws 19838, ch, 213, § 36, provisions of former section, see the 2018 NMSA 1978 on 
relating to county gross receipts tax, use of proceeds from NMOneSource.com. 


7-20E-12. Repealed. 


-  Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E-12 impose in lieu of property tax, effective July 1, 2019. For 
NMSA 1978, as enacted by Laws 1989, ch. 239, § 1, relat- provisions of former section, see the 2018 NMSA 1978 on 


ing to county emergency gross receipts tax, authority to NMOneSource.com. 


7-20E-12.1. County hospital emergency gross receipts tax; authority to 
impose; use of proceeds. 


A. A majority of the members ofa governing body may enact an ordinance imposing an excise 
tax on a person engaging in business in the county for the privilege of engaging in business. The rate 
of the tax shall be one-fourth of one percent of the gross receipts of the person engaging in business. 
The tax shall be imposed for a period of not more than two years from the effective date of the ordi- 
nance imposing the tax. The tax may be imposed for an additional period not to exceed three years 
from the date of the ordinance imposing the tax for that period. On or after July 1, 1997: 

(1) in a county described in Paragraph (1) of Subsection D of this section, the tax may be 
imposed for the period necessary for payment of bonds or a loan for acquisition of land or buildings 
for and the design, construction, equipping, remodeling or improvement of a county hospital facil- 
ity, but the period shall not exceed twenty years from the effective date of the ordinance imposing 
the tax for that period; provided, however, that a majority of the members of a governing body that 
has enacted an ordinance imposing the tax pursuant to the provisions of this paragraph may, prior 
to the date of the delayed repeal of the ordinance, enact an ordinance to extend the period of im- 
position of the previously imposed tax for an additional twenty years and modify the purposes for 
which the revenue from the tax is dedicated, consistent with one or more of the purposes permit- 
ted pursuant to this paragraph; and 

(2) in a county described in Paragraph (2) of Subsection D of this section, the tax may be 
imposed for the period necessary for payment of bonds or a loan for acquisition, equipping, remod- 
eling or improvement of a county health facility, but the period shall not exceed twenty years from 
the effective date of the ordinance imposing the tax for that period. | 

B. The tax imposed by this section may be referred to as the "county hospital emergency gross 
receipts tax". 

C, At the time of enacting the ordinance imposing the tax authorized in this section: 
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(1). if the effective date of the tax is prior to July 1, 1997, the governing body shall dedicate 
the revenue for current operations and maintenance ofa hospital owned by the county or a hospital 
with which the county has entered into a health care facilities contract; provided that a majority of 
the members of a governing body may enact an ordinance to change the purposes for which the rev- 
- enue from a previously imposed tax is dedicated and to dedicate that revenue during the remainder 
of the tax imposition period to payment of bonds or a loan for acquisition of land or buildings for, and 
the design, construction, equipping, remodeling or improvement of, a county hospital facility; and» 

(2) if the effective date of the tax is on or after July. 1,1997: _ 

(a) the governing body of a county described in Paragraph (1) of Subsection D of this 
section shall dedicate the revenue for the period of time the tax is imposed to payment of a bond 
or loan for acquisition, equipping, remodeling and improvement of a county hospital facility; pro- 
vided, however, that a majority of the members of a governing body that has imposed the tax and 
dedicated the revenue from that imposition pursuant to the provisions .of this paragraph ‘may, 
prior to the date of the delayed repeal of the ordinance imposing the tax, enact an ordinance to ex- 
tend the period of imposition of the tax as provided in Paragraph (1) of Subsection A of this section 
and modify the purposes for which the revenue from the previously imposed tax is dedicated, and 
dedicate that revenue to payment of bonds or a loan for acquisition of land or buildings for, and 
the design, construction, equipping, remodeling or improvement of, a county hospital facility; and. 

(b) the governing body of a county described in Paragraph (2) of Subséction D of this 
section shall dedicate the revenue for the period of time the tax is imposed,to payment of a bond or 
loan for acquisition, equipping, remodeling and improvement of a county health facility. AV 

D. As used in this section, "county" means: 

(1) aclass B county with a population of less than ten thousand according to the 1990 fed- 
eral decennial census and with a net taxable value for rate-setting purposes for the 1993 property 
tax year in excess of one hundred million dollars ($100,000,000); or 

(2) aclass B county with a population of less than ten thousand according to the 1990 
federal decennial census and with a net taxable value for rate-setting purposes for the 1997. prop- 
erty tax year of more than one hundred million dollars ($100,000,000) but less than one hundred 
twenty million dollars ($120,000,000). 


History: Laws 1994, ch. 14, § 1; 1996, ch. 34, § 1; 
1997, ch. 20, § 2; 2000, ch. 69, § 2; 2010, ch. 75, § 1. 

The 2010 amendment, effective July 1, 2010, in Sub- 
section A(1), after "bonds or a loan for acquisition", added 
“or land or buildings for and the design, construction" and 


The 1997 amendment, effective July 1, 1997, added 
the fifth sentence of Subsection A, divided former Sub- 
section C and added the Paragraph C(1) designation, in- 
serted "if the effective date of the tax is prior to July 1, 


1997," at the beginning of Paragraph C(1), added the lan- 
guage beginning "provided that" at the oad Bt Giga 
C(1), and added Paragraph C(2). 

The 1996 amendment, effective March 4, 1996, in 
Subsection A deleted "only once" in the third sentence and 
added. the last sentence. 


after "imposing the tax for that period;", added the re- 
mainder of the sentence; in Subsection C(1), after "bonds 
or a loan for acquisition", added "of land or buildings for, 
and the design, construction"; and in Subsection C(2)(a), 
after "county hospital facility;", added the remainder of 
the sentence, 

The 2000 amendment, effective March 6, 2000, re- 
wrote Subsections A, C(2) and D. 


7-20E-13. Special county hospital gross receipts tax; authority to 
impose; ordinance requirements, 


A. The majority of the members of the governing body may enact an ordinance imposing an 
excise tax on any person engaging in business in the county for the privilege of engaging in busi- 
ness. The rate of the tax shall be one-eighth of one percent of the gross receipts of the. person 
engaging in business, The tax shall be imposed for a period of not more than five years from the 
effective date of the ordinance imposing the tax. Having once enacted an ordinance under this sec- 
tion, the governing body may enact subsequent ordinances for succeeding periods of not more than 
five years; provided that each such ordinance meets the requirements of the County Local Option 
Gross Receipts Taxes Act. with respect to the tax imposed by this section. 

B. The tax imposed by this section may be referred to as the "special county hospital gross 
receipts tax". 


bi 


976 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-20H-13 COUNTY LOCAL OPTION GROSS RECEIPTS TAXES 7-20H-13 


C. For the purposes of this section, ' ioe means: | 
(1) acounty: 

(a). chaving a bopiilatisin of more than ten chiniwenid but less than ten thousand six 
hundred, according to the last federal decennial census or any subsequent decennial census, and 
having a net taxable value for rate-setting purposes for the 1986 property tax year or any subse- 
quent year of more than eighty-two million dollars ($82,000 a but less than eighty-two million 
three hundred thousand dollars ($82,300,000); 

(b) that has imposed a rate of one dollar fifty’ Ree $1: 50) to each one thousand dol- 
lars ($1,000) of net taxable value of property as defined in the Property Tax Code [Chapter 7, 
Articles 35 through 38.NMSA 1978] for property taxation purposes in the county and to each one 
thousand dollars ($1, 000) of the assessed value of products severed and sold in the school dis- 
trict as determined under the Oil and Gas Ad Valorem Production Tax Act, [Chapter 7, Article 32 
NMSA 1978] and the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 
34 NMSA 1978] or has made an appropriation of funds or has imposed another tax that produces 
an amount not less than the revenue that would be produced by applying a rate of one dollar fifty 
cents ($1.50) to each one thousand dollars ($1,000) of net taxable value of property as defined in 
the Property Tax Code for property taxation purposes in the school'district and to each one thou- 
sand dollars ($1,000) of the assessed value of products severed and sold in the school district as 
determined under the Oil and Gas Ad Valorem Production Tax Act and the Oil and Gas Production 
Equipment Ad Valorem Tax Act. The proceeds of any tax imposed or appropriation made shall be 
dedicated for current operations and maintenance of a hospital owned and operated by the county 
or operated and maintained by another party pursuant to a lease with the county; and 

(c) having qualified at any time under this definition shall continue to be qualified as 
a county and authorized to implement the provisions of this section; and 

(2) aclass B county having a population of more than seventeen thousand five hundred 

but less than nineteen thousand according to the 1990 federal decennial census and having a 
net taxable value for property tax rate-setting purposes of under three hundred million dollars 
($300,000,000). 

D. The governing body of a county described in Paragraph (1) of Subsection C of this section shall, 
at the time of enacting an ordinance imposing the rate of the tax authorized in Subsection A of this sec- 
tion, dedicate the revenue for current operations and maintenance of a hospital owned and operated 
by the county or operated and maintained by another party pursuant to a lease with the county, and 
the use of these proceeds shall be for the care and maintenance of sick and indigent persons and shall 
be an expenditure for a public purpose. In any election held, the ballot shall clearly state the purpose 
to which the revenue will be dedicated, and the revenue shall be used by the county for that purpose. 

E. The governing body of a county described in Paragraph (2) of Subsection C of this section 
shall, at the time of enacting an ordinance imposing the rate of the tax authorized in Subsection 
A of this section, dedicate the revenue for county ambulance transport costs or for operation of a 
rural health clinic. In any election held, the ballot shall clearly state the purposes to which the 
revenue will be dedicated, and the revenue shall be used by the county for those purposes. 

F. Any ordinance enacted under the provisions of Subsection A of this section shall include an 
effective date of either July 1 or January 1 in accordance with the provisions of the County Local 
Option Gross Receipts Taxes Act. : 

_G.. The ordinance shall not go into effect until after an election is held and a simple majority 
of the qualified electors of the county voting in the election votes in favor of imposing the special 
county hospital gross receipts tax. The governing body shall adopt a resolution calling for an elec- 
tion within seventy-five days of the date the ordinance is adopted on the question of imposing the 
tax. The question may be submitted to the qualified electors and voted upon as a separate question 
in a general election or in any special election called for that purpose by the governing body. A spe- 
cial election upon the question shall be called, held, conducted and canvassed i in substantially the 
same manner as provided by law for general elections. If the question of imposing a special county 
hospital gross receipts tax fails, the governing body shall not again propose a special county hos- 
pital gross receipts tax for a period of one year after the election. A certified copy of any ordinance 
imposing a special county hospital gross receipts tax shall be mailed to the department within five 
days after the ordinance is adopted in any election called for that purpose. 
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H. A single election may be held on the question of imposing a special county hospital gross 
receipts tax as authorized in this section on the question of imposing a special county hospital 
gasoline tax as authorized in the Special County Hospital Gasoline Tax Act [Chapter 7, Article 24B 


NMSA 1978] and on the question of imposing a mill levy pursuant to the Hospital Funding Act 


[Chapter 4, Article 48B NMSA’1978]. 


History: Laws 1987, ch. 45, § 3; 1992, ch. 80, § 2; 
1978 Comp,, § 7-20-21, amended and recompiled as 
1978 Comp., § 7-20E-13 by Laws 1993, ch. 354, § 13; 
1994, ch. 101, § 8; 2000, ch. 68, § 1. — 

The 2000 amendment, effective March 6, 2000,in Sub- 
section C(2), substituted "1990" for "most recent" and sub- 
stituted "three hundred million dollars ($300,000,000)" for 
"two hundred million dollars ($200,000,000)"; added the 
internal reference near the beginning of Subsection D; and 
added Subsection E, redesignating the remaining subsec- 
tions accordingly. 


: 


The 1994 amendment, effective July 1, 1994, substi- 
tuted "votes" for "vote" in the first sentence in Subsection 
F; and in the second sentence in Subsection F, substituted 
language from "adopt" to the end of the sentence for "pro- 
vide for an election on the question of imposing the tax 
within sixty days after the date the ordinance is adopted". 

The 1993 amendment, effective July 1, 1998, renum- 
bered this section and rewrote it to the extent that a de- 
tailed comparison is impracticable. 


7-20E-14. Special county hospital gross receipts tax; use of proceeds. 


The funds provided through the special county hospital gross receipts tax shall be administered 
by the governing body of the county,.In a county described in Paragraph (1) of Subsection C of 
Section 7-20E-13 NMSA 1978, the funds shall be disbursed by the county treasurer to a hospital 
within the county, subject to the approval by the governing body of a budget or plan for use of the 


funds submitted by that hospital's governing board. 


History: Laws 1987, ch. 45, § 8; 1978 Comp., § 7-20- 
26, amended and recompiled as 1978 Comp., § 7-20E- 
14 by Laws 1998, ch. 354, § 14; 2000, ch. 68, § 2. 

The 2000 amendment, effective March 6, 2000, di- 
vided the section into two sentences and added the inter- 
nal reference at the beginning of the second sentence. 


7-20E-15. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E- 
15 NMSA 1978, as enacted by Laws 1979, ch. 398, § 3, 
relating to county fire protection excise tax, authority. to 


7-20E-16. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-20E-16 
NMSA 1978, as enacted by Laws 1979, ch. 398, § 222, re- 
lating to county fire protection excise tax, use of proceeds, 


7-20E-17. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E- 
17 NMSA 1978, as enacted by Laws 1990, ch. 99, § 58, 
relating to county environmental services gross receipts 


The 1993 amendment, effective July 1, 1993, renum- 
bered this section, rewrote the section heading which read 
"Distribution", and inserted "of the county" near the mid- 
dle of the section. 


impose, ordinance requirements, effective July 1, 2019. 
For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


budget limitation; effective July 1, 2019. For provisions 


of former section, see the 2018 NMSA 1978 on. NMOne 
Source,com. 


tax, authority to impose rate, use of funds, effective July 1, 
2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


7-20E-18. County health care gross receipts tax; authority to impose rate. 


A. The majority of the members of the governing body of any county may enact an ordinance im- 
posing an excise tax at a rate of one-sixteenth percent of the gross receipts of any person engaging in 
business in the county for the privilege of engaging in business in the county. Any ordinance imposing 
an excise tax pursuant to this section shall not be subject to a referendum. The governing body of a 
county shall, at the time of enacting an ordinance imposing the tax, dedicate the revenue to the county- 
supported medicaid fund. This tax is to be referred to as the "county health care gross receipts tax". 

: 4% : 
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B. In addition to the imposition of the county health care gross receipts tax authorized by 
Subsection A of this section, the majority of the members of the governing body of a county hav- 
ing a population of more than five hundred thousand persons according to the most recent federal 
decennial census may enact an ordinance imposing an additional one-sixteenth percent increment 
of county health care gross receipts tax; provided that the imposition of the additional increment 
shall be for a period that ends no later than June 30, 2009. To continue an increment after June 30, 
2009 or beyond any five-year period for which the increment has been imposed, the members of 
the governing body shall review the need for the increment and if the majority of the members 
vote in favor of continuing the increment imposed pursuant to this subsection, the increment shall 
be imposed for an additional period of five years. The governing body of the county shall, at the 
time of enacting an ordinance imposing the additional increment of county health care gross re- 
ceipts tax, dedicate the revenue to the support of indigent patients. 

C. Any ordinance enacted pursuant to the provisions of Subsection A or B of this section shall 
include an effective date of either July 1 or January 1 in accordance with the provisions of the 


County Local Option Gross Receipts Taxes Act. 


History: Laws 1991, ch. 212, § 7; 1978 Comp., § 7- 
20D-3, amended and recompiled as 1978 Comp., § 
7-20E-18 by Laws 1993, ch. 354, § 18; 2006, ch. 9, § 1.; 
2009, ch. 61, § 1. 

The 2009 amendment, effective April 2, 2009, in Sub- 
section B, added the second sentence to provide for the 
continuation of the tax increment after June 30, 2009. 

The 2006 amendment, effective July 1, 2006, moved 
former Subsection B to make it the last sentence of 


7-20E-19. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E-19 
NMSA 1978, as enacted by Laws 1998, ch. 90, § 7, relating 
to county infrastructure gross receipts tax, authority to 


Subsection A; added a new Subsection B, which autho- 
rized the imposition, in counties having a population of 
more than 500,000 persons, of an additional one-sixteenth 
percent increment of county gross receipts tax for the sup- 
port of indigent patients for a period that ended no later 
than June 30, 2009. 

The 1993 amendment, effective July 1, 1993, renum- 
bered this section and rewrote it to the extent that a de- 
tailed comparison is impracticable. 


impose rate, use of funds, election, effective July'1, 2019. 
For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


7-20E-20. County education gross receipts tax; authority to impose; 
rate; election; use of revenue. 


A. Upon submission of a resolution to the governing body pursuant to Subsection D of this 
section, the governing body of a county shall enact an ordinance imposing or reimposing an excise 
tax at a rate of one-half of one percent on any person engaging in business in the county for the 
privilege of engaging in business in the county. The tax imposed pursuant to this section may be 
referred to as the "county education gross receipts tax". 

B. The governing body, at the time of enacting an ordinance imposing a county education gross 
receipts tax pursuant to this section shall dedicate the revenue only for the payment of county 
education gross receipts tax bonds for public school capital projects and off-campus instruction 
program capital projects, if any, in the county. The tax shall be imposed for the period necessary for 
payment of the principal and interest on the county education gross receipts tax revenue bonds is- 
sued to accomplish the purpose for which the revenue is dedicated, but the period shall not exceed 
ten years from the effective date of the ordinance imposing the tax. 

C. The governing body may reimpose a county education gross receipts tax to be effective upon 
termination of a previously imposed county education gross receipts tax’ by following the proce- 
dures set forth in this section. 

D. Upon a finding of need, the boards of every school district in a county that is either located 
wholly within the exterior boundaries of the county or that has a student membership no more 
than ten percent of whom reside outside the exterior boundaries of the county may enter into a 
joint agreement to submit a resolution to the governing body of the county requiring the governing 
body to impose a county education gross receipts tax and to issue county education gross receipts 
tax revenue bonds for funding public school capital projects and, if applicable, off-campus instruc- 
tion program capital projects. The boards must agree to provide at least one-fourth of the bond 
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proceeds for capital projects for an off-campus instruction program, if one of the school districts in 
the county has established such a program. The remaining revenues shall be distributed propor- 
tionately to each school district for public school capital outlay projects, including capital projects 
at charter schools and state-chartered charter schools within the district, based on the ratio that 
the population of each school district, according to the 2010 federal decennial census, bears to the 
population of all of the school districts in the county that are parties to the agreement. . 

BE. An ordinance imposing the county education gross receipts tax shall not go into effect un- 
til after an election is held and a majority of the voters in the county voting in the election votes 
in favor of imposing the tax. The governing body shall adopt a resolution calling for an election 
within sixty days of the date the ordinance is adopted on the question of imposing the tax. The 
question shall be submitted to the voters of the county as a separate question at a general election 
or at a special election called for that purpose by the governing body. A special election shall be 
called, conducted and canvassed in substantially the same manner as provided by law for general 
elections. If a majority of the voters voting on the question approves the ordinance imposing the 
county education gross receipts tax, then the ordinance shall become effective in accordance with 
the provisions of the County Local Option Gross Receipts Taxes Act. If the question of imposing 
the county education gross receipts tax fails, a resolution from the boards of school districts in the 
county may not again be proposed to the governing body requesting imposition of the tax for a 
period of one year from the date of the election. 

F. The proceeds from county education gross receipts tax revenue bonds shall be administered 
by the governing body and disbursed by the county treasurer to the respective school districts in 
the amounts and for the purposes authorized in this section and as set out in the resolution Aub: 
mitted by the boards to the governing body. 

G. As used in this section: 

(1) "board" means the governing body of a school district; 

(2) “capital projects" means the designing, constructing and equipping of new builatigs: 
the remodeling; renovating or making additions to and equipping existing finnish or the:im- 
proving or equipping of the grounds surrounding buildings; 

(3) "county" means: 

(a) aclass B county with a population of less than twenty-five thousand according to 
the 1990 federal decennial census and a net taxable value for property: tax purposes for the 1999 
property tax year of more than five hundred million dollars ($500,000,000); 

(b) a county that has imposed a local hospital gross receipts tax pursuant to the Lo- 
cal Hospital Gross Receipts Tax Act [Chapter 7, Article 20C NMSA 1978], which tax will expire on 
December 31, 2001; and 

(c) a county that has previously imposed a county education gross ssechiats tax; and 

(4) "off-campus instruction program" means a program established by a school district 
pursuant to the Off-Campus eeeapceaci Act [21- 7 oe 21-14A-10 NMSA rier 


History: 1978 Comp., § 7-20E-20, Siakaad’ by Laws sésatbie tax pursuant to", diochas Subaaction’s of"; added 


2001, ch. 328, § 1; 2012, ch, 39, § 1. Subsection C; in Subsection D, in the third sentence, af- 

The 2012 amendment, effective July 1, 2012, pro- ter "public school capital outlay projects", added "includ- 
vided authority to reimpose the county education gross ing capital projects at charter schools and state-chartered 
receipts tax; required.public school capital outlay proj- schools within the district" and after "according to the", 
ects to include charter school and state-chartered school deleted: "2000" and added "2010"; and-in Subsection G, in 
capital projects; in Subsection A, in the first sentence, Paragraph (3), deleted former Subparagraph (c), which 
after "Subsection", deleted the letter "C" and added the defined "county" to include counties in which the ques- 
letter "D" and after "an ordinance imposing", added) "or tion of imposing general obligation debt for public school 
reimposing” and in.the second sentence, after "imposed capital outlay projects has failed to pass twice in at least 
pursuant to this", deleted "subsection" and added "sec- two school districts in the county in a six-year period, and 


tion"; in Subsection B, in the first sentence, after "gross added Subparagraph (e). 


7-20E-21. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20H-21 referendum, effective July 1, 2019. For provisions of for- 


NMSA 1978, as enacted by Laws 2001, ch. 172, § 2, relat- mer section, see the 2018 NMSA 1978 on igus gs tith'z 
ing to county capital outlay gross receipts tax, purposes, _.__.com. ' a 
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7-20E-22. County emergency communications and emergency 
medical and behavioral health services tax; authority to 
impose countywide or only in the county area; ordinance 
requirements; use of revenue; election. 


A. The majority of the members of the governing body of an eligible county that does not have 
in effect a tax imposed pursuant to Subsection B of this section may enact an ordinance imposing 
an excise tax at a rate not to exceed one-fourth percent of the gross receipts of a person engaging 
in business in the county for the privilege of engaging in business. The tax imposed by this subsec- 
tion may be referred to as the "countywide emergency communications and omar EsNey medical 
and behavioral health services tax". 

B. The majority of the members of the governing body of an eligible county that does not have 
in effect a tax imposed pursuant to Subsection A of this section may enact an ordinance imposing 
an excise tax at a rate not to exceed one-fourth percent of the gross receipts of a person engaging 
in business in the county area for the privilege of engaging in business, The tax imposed by this 
subsection may be referred to as the "county area emergency communications and emergency 
medical and behavioral health services tax". 

C. The taxes authorized in Subsections A and B of this section may be imposed in one or more 
increments of one-sixteenth percent not to exceed an aggregate rate of one-fourth percent. 

D. The governing body, atthe time of enacting an ordinance imposing a rate of tax authorized in 
Subsection A or B of this section, shall dedicate the revenue to one or more of the following purposes: 

(1) operation of an emergency communications center that has been determined by the lo- 
cal government division of the department of finance and administration to be a consolidated pub- 
lic safety answering point. That operation may include the construction, improvement, remodel or 
purchase of one or more buildings to use as an emergency communications center or the purchase 
of emergency communications equipment for the center; 

(2) operation ‘of emergency medical services provided by the county, including ed pur- 
chase of ambulatory transport vehicles; or 

(3) provision of behavioral health services, bool sng alcohol abuse and substance abuse 
treatment. 

E. An ordinance imposing any increment of the countywide emergency communications and 
emergency medical and behavioral health services tax or the county area emergency communications 
and emergency medical and behavioral health services taxshall not go into effect until after an elec- 
tion is held and a majority of the voters voting in the election votes in favor of imposing the tax. In 
the case of an ordinance imposing an increment of the countywide emergency communications and 
emergency medical and behavioral health services tax, the election shall be conducted countywide. In 
the case of an ordinance imposing the county area emergency communications and emergency medi- 
cal and behavioral health services tax, the election shall be conducted only in the county area, The 
governing body shall adopt a resolution calling for an election within seventy-five days of the date the 
ordinance is adopted on the question of imposing the tax. The question may be submitted to the vot- 
ers as a’separate question at a general election or at a special election called for that purpose by the 
governing body. A special election shall be called, conducted and canvassed in substantially the same 
manner as provided by law for general elections. In any election held, the ballot shall clearly state the 
purpose to which the revenue will be dedicated pursuant to Subsection D of this section. If a majority 
of the voters voting on the question approves the imposition of the countywide emergency communi- 
cations and emergency medical and behavioral health services tax or the county area emergency com- 
munications and emergency medical and behavioral health services tax, the ordinance shall become 
effective in accordance with the provisions of the County Local Option Gross Receipts Taxes Act. If the 
question of imposing the tax fails, the governing body shall not again propose the ea Nae of any 
increment of either tax for a period of one year from the date of the election. 

fF. For the purposes of this section, "eligible county" means: 

(1) acounty that operates or, pursuant to a joint powers agreement, is served by an emer- 
gency communications center that has been determined by the local government division of the 
department of finance and administration to be a consolidated public safety answering point; or 
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(2) in the case of a county imposing the tax for the purposes provided in Paragraph (3) of 
Subsection D of this section, a county that operates or contracts for the operation of a behavioral 


health services facility providing alcohol abuse, substance abuse and inpatient and outpatient 


behavioral health treatment. 


History: Laws 2002, ch. 14, § 1; 2003, ch. 70, § 1; 
2004, ch. 110, § 5; 2007, ch. 230, $1; 2017, ch. 47, § 2; 
2019, ch. 210, § 2. 

The 2019 amendment, effective July 1, 2019, edded 
that revenue from county area and countywide emergency 
communications and emergency medical and behavioral 
health services taxes may be used for the construction, im- 
provement, remodel or purchase of buildings to use as an 
emergency communications center and for the purchase of 
ambulatory transport vehicles; in Subsection D, in Para- 
graph D(1), after "may include the", added "construction, 
improvement, remodel or purchase of one or more buildings 
to use as an emergency communications center or the ", and 
in Paragraph D(2), after “provided by the county", added 
“including the purchase of ambulatory transport vehicles". 

The 2017 amendment, effective April 6, 2017, authorized 
the purchase of emergency communications equipment for 


certain emergency communications centers; in Subsection C, 
after "The", deleted "tax" and added "taxes"; and in Subsection 
D, Paragraph D(1), added the last sentence. 

The 2007 amendment, effective July 1, 2007, allawed 
the use of the tax for behavioral health services. . 

The 2004 amendment, effective July 1, 2004, in Sub- 
section A, deleted the ten-year limit on the tax. 

Applicability, — Laws 2004, ch. 110, § 8, effective 
May 19, 2004, provided that "An ordinance imposing the 
county fire protection excise tax that has an effective date 
on or after July 1, 2004 shall not be subject to the time 
limit on tax imposition specified in that version of Sec- 
tion 7-20E-15 NMSA 1978 that was in effect prior to the 
effective date of this 2004 act, and any delayed repeal pro- 
vision included in that ordinance shall be ineffective." 

The 2003 amendment, effective June 20, 2003, re- 
wrote the section. 


7-20E-23. County regional transit gross receipts tax; authority sit 
impose; rate; election required. | 


A. Upon a request by resolution of the board of directors of a resficntil transit district, a majority 
of the members of the governing body of each county that is within the district shall impose by identi- 
cal ordinances an excise’'tax at the rate specified in the resolution, but not to exceed one-half percent 
of the gross receipts of any person engaging in business in the district for the privilege of engaging 
in business. A tax imposed pursuant to this section may be imposed by one or more ordinances, each 
imposing any number of tax rate increments, but an increment shall not be:less than one-sixteenth 
percent of the gross receipts of any person engaging in business in the district and the aggregate of all 
rates shall not exceed one-half percent of the gross receipts of any person engaging in business in. the 
district. The tax may be referred to:as the "county regional transit gross receipts tax". 

B. Each governing body, at the time of enacting an ordinance imposing the tax authorized in 
Subsection A of this section, shall dedicate the revenue for the pilipdats authorized by i Re- 
gional Transit District Act [Chapter 73, Article 25 NMSA 1978]. 

C.. An ordinance imposing’a county regional transit gross receipts tax shall not go ints effect 
until after a joint election is held by all counties within the district and a majority of the voters 
of the district voting in the election votes in favor of imposing the tax. Each governing body shall 
adopt an ordinance calling for a joint election within seventy-five days of the date the resolution 
is adopted on the question of imposing the tax. The question shall be submitted to the voters of 
the district as a separate question ata general election or ata joint special election called for that 
purpose by each governing body. A joint special election shall be called; conducted and canvassed 
substantially in the same manner as provided: by law for general elections. If a.majority of the 
voters in the district voting on the question approves the ordinance imposing the county regional 
transit gross receipts tax, the ordinance shall become effective in accordance with the provisions of 
the County Local Option Gross Receipts Taxes Act. If the question of imposing the county regional 
transit gross receipts tax fails, the governing bodies shall not,again propose the imposition of any 
increment of the tax for a period of one year from the date of the election, 

D. The governing body of a county imposing a county regional transit gross receipts: tax shit 
transfer all proceeds from the tax to the regional transit district for the purposes specified in»the 
ordinance and in accordance with the provisions of the Regional Transit District Act. ) 

E. As used in this section, "county within the district" means a epunty within which Hips any 
portion of a regional transit district. . K 


History: Laws 2004, ch. 17, § 2; 2007, ch. 199, § 1. The 2007 amendment, effective July. 1, 2007, revised 


the definition in Subsection E. 
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7-20E-24. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-208- impose, ordinance requirements, use of revenue, election, 
24 NMSA 1978, as enacted by Laws 2005, ch. 212, § 1, effective July 1, 2019. For provisions of former section, see 


relating to quality of life gross receipts’ tax, authority to « ‘the 2018 NMSA 1978 on NMOneSource.com. 


me 


7-20E-25. County regional spaceport gross ad tax; authority to 
impose; rate; election requined. 


A. A majority of the members of the governing body of a county that desires to become a mem- 
ber of a Tegional spaceport district pursuant to the Regional Spaceport District Act [5-16-1 through 
5-16-13 NMSA 1978] shall impose by ordinance an excise tax at a rate not to exceed one-half per- 
cent of the gross receipts of a person engaging in business in the district area of the county for the 
privilege of engaging in business. A tax imposed pursuant to this section may be imposed by one 
or more ordinances, each imposing any number of tax rate increments, but an increment shall not 
be less than one-sixteenth percent of the gross receipts of. a person engaging in business i in the dis- 
trict area of the county, and the aggregate of all rates shall not exceed one-half percent of the gross 
receipts of a person engaging in business 1 in the district area of the county. The tax may be referred 
to as the "county regional spaceport gross receipts tax". 

B. A governing body, at the time of enacting an ordinance i imposing the tax authorized in Sub- 
section A of this section, shall dedicate a minimum of seventy-five percent of the proceeds of the 
revenue to the regional spaceport district for the financing, planning, designing and engineering 
and construction of a spaceport or for projects or services of the district pursuant to the Regional 
Spaceport District Act and may dedicate no more than twenty-five percent of the revenue for 
spaceport-related projects as approved by resolution of the governing body of the county. 

C. An ordinance imposing a county regional spaceport gross receipts tax shall not go into effect 
until after an election is held and a majority of the voters of the district area of the county voting 
in the election votes in favor of imposing the tax. The governing body shall adopt an ordinance 
calling for an election within seventy-five days of the date the resolution is adopted on the ques- 
tion of imposing the tax. The question shall be submitted to the voters of the district area of the 
county as a separate question at a general election or at a special election called for that purpose 
by the governing body. A special election shall be called, conducted and canvassed substantially 
in the same manner as provided by law for general elections. If a majority of the voters voting on 
the question approves the ordinance imposing the county regional spaceport gross receipts tax, 
the ordinance shall become effective in accordance with the provisions of the County Local Option 
Gross Receipts Taxes Act. If the question of imposing the county regional spaceport gross receipts 
tax fails, the governing body shall not again propose the imposition of an increment of the tax for 
a period of one year from the date of the election. 

D. The governing body of a county imposing a county regional spaceport gross receipts tax shall 
transfer a minimum of seventy-five percent of all proceeds from the tax to the regional spaceport 
district of which it is a member for the purposes in accordance with the provisions of the Regional 
Spaceport District Act. The governing body of a county imposing a county regional spaceport gross 
receipts tax may retain no more than twenty-five percent of the county regional spaceport gross 
receipts tax for spaceport-related projects as approved by the resolution of the governing body of 
the county. 

E. As used in this section, "district area of the county" means that portion of a county that is 
outside the boundaries of a municipality and that is within the boundaries of a regional spaceport 
district of which)the county is a member; provided that if no municipality within the county has 
imposed a municipal regional spaceport gross receipts tax, “district area of the county" may mean 
the area within the boundaries of the county that is within the boundaries of a regional spaceport 
district of which the county is a member. 


History: Laws 2006, ch. 15, § 15. hie Effective dates. — Laws 2006, ch. 15 contained no ef- 
Cross references. — For the Election Code, see 1-1-1 fective date provision, but, pursuant to N.M. Const., art. 
NMSA 1978. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 


ment of the legislature. 
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7-20E-26. Water and sanitation gross receipts tax; authority to impose; 
rate; election; use of revenue. 


A. An excise tax imposed by.a governing body pursuant to this section may be referred to as 
the "water and sanitation gross receipts tax". The water and sanitation gross receipts tax shall be 
imposed by a governing body as set forth in this section, contingent upon a majority of the voters 
voting in an election on the question of whether to impose a water and sanitation gross receipts 
tax voting in favor of the imposition. 

B. Upon receipt of a resolution adopted and submitted by the board of directors of a water and 
sanitation district that requests the governing body to impose a water and sanitation gross re- 
ceipts tax on behalf of the water and sanitation district, a governing body shall enact an ordinance 
imposing a water and sanitation gross receipts tax in that water and sanitation district. The ordi- 
nance shall impose the tax at a rate of one-fourth percent on a person engaging in business within 
the area of the county located within the water and sanitation district for the privilege of engaging 
in business within that water and sanitation district within the county. 

C. The governing body, at the timé of enacting an ordinance imposing a water and sanitation 
gross receipts tax authorized pursuant to Subsection A of this section, shall dedicate the revenue 
only for the operation of the water and sanitation district for which the tax is imposed. The tax 
shall be imposed for six years from the date on which the water and sanitation gross receipts tax 
goes into effect. 

D. Within sixty days of the date the ordinance is adopted by the governing body, the governing 
body shall adopt a resolution calling for an election on the question of whether to impose a water 
and sanitation gross receipts tax. The question shall be submitted to the voters of the water and 
sanitation district requesting the county to impose the tax. A special election shall be called, con- 
ducted and canvassed in substantially the same manner as provided by law for general elections. 
If a majority of the voters voting on the question approves the ordinance imposing the water and 
sanitation gross receipts tax, then the ordinance shall become effective in accordance with the 
provisions of the County Local Option Gross Receipts Taxes Act on either January 1 or July 1 fol- 
lowing the election approving the imposition of the tax. If the question of imposing the water and 
sanitation gross receipts tax fails, a resolution from the board of directors of the water and sanita- 
tion district initiating the request to the county to impose a water and sanitation gross receipts 
tax may not again be submitted to the governing body for a period of one year from the date of the 
election. 

E. The proceeds from the water and sanitation gross receipts tax shall be administered by the 
governing body and disbursed by the county treasurer to the appropriate water and sanitation 
district in amounts and for the purposes authorized in this section and as set out in the resolu- 
tion submitted by the board of directors to the governing body, An agreement shall be entered into 
between the water and sanitation district and the governing body that sets out the responsibilities 
of both parties regarding administration, distribution and use of the revenue from the water and 
sanitation gross receipts tax, 


History: Laws 2007, ch. 346, § 1. Effective dates. — Laws 2007, ch. 346, 8 2 made Laws 
2007, ch. 346, § 1 effective July 1, 2007. 


7-20E-27. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E-27 rate, effective July 1, 2019. For provisions of former sec- - 
NMSA 1978, as enacted by Laws 210, ch. 31, § 1, relating tion, see the 2018 NMSA 1978 on NMOneSource.com. 
to county business retention gross receipts tax, imposition, 


7-20E-28. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20E-28 July 1, 2019, For provisions of former section, see the 2018 
NMSA 1978, as enacted by Laws 2013, ch. 160, § 12, relat- NMSA 1978 on NMOneSource.com. 
ing to county hold harmless gross receipts tax, effective 
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7-20E-29. Electric generating facility economic district gross receipts 
tax; authority to impose; rate; use of revenue. 


A. A majority of the members of the governing body of a county within which a county electric 
generating facility economic district is located and a bordering county within twenty miles of a 
qualifying electric generating facility may enact an ordinance imposing an excise tax of up to one- 
fourth percent of the gross receipts of any person engaging in business in the county or county 
area for the privilege of engaging in business in the county or county area. The tax authorized by 
this section may be referred to as the "county electric generating facility economic district gross 
receipts tax". . 

B. An ordinance imposing a county electric generating facility economic district. gross receipts 
tax shall impose the tax in any number of increments of one-thousandth percent; provided that 
the aggregate amount of increments shall not exceed one-fourth percent. | 

C. The governing body, at the time of enacting an ordinance imposing a county electric generat- 
ing facility economic district gross receipts tax, shall dedicate the revenue only for the payment of 
the interest on and principal of revenue bonds issued pursuant to the Electric Generating Facility 
Economic District Act [71-10-1 to 71-10-11 NMSA 1978]. Revenue from a county electric generat- 
ing facility economic district gross receipts tax shall not be used for any other purpose. 


History: Laws 2020, ch. 78, § 12. Emergency clause. — Laws 2020, ch. 78, § 13 contained 
an emergency clause and was approved March 9, 2020. 
ARTICLE 20F 
County Correctional Facility Gross Receipts Tax 

Sec. Sec, 

7-20F-1, Repealed. 7-20F-7. Repealed. 

7-20F-2, Repealed. 7-20F-8. Repealed. 

7-20F-3. Repealed. 7-20F-9, Repealed. 

7-20F-4, Repealed. 7-20F-10. Repealed. 

7-20F-5. Repealed. 7-20F-11. Repealed. 

7-20F-6, Repealed. 7-20F-12. Repealed. 


7-20F-1. Repealed. | 
Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-1 of former section, see the 2018 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1993, ch. 303, § 1, re- Source.com. 
lating to short title, effective July 1, 2019. For provisions 


7-20F-2. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-2 of former section, see the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1993, ch. 303, § 2, re- Source.com. 
lating to definitions, effective July 1, 2019. For provisions 


7-20F-3. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed.7-20F-3 authority to.impose, rate, ordinance requirements, refer- 
NMSA 1978, as enacted by Laws 1993, ch. 308, § 3, re- endum, effective July 1, 2019. For provisions of former sec- 
lating to county correctional facility gross receipts tax, tion, see the 2018 NMSA 1978 on NMOneSource.com. 


7-20F-4. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-4 requirements of the department, effective July 1, 2019. 
NMSA 1978, as enacted by Laws 1998, ch. 308, § 4, re- For provisions of former section, see the 2018 NMSA 1978 
lating to ordinance shall conform to certain provisions on NMOneSource.com, 


of the Gross Receipts and Compensating Tax Act and 
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7-20F-5 


7-20F-5. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-20F-5 ° 


NMSA 1978, as enacted by Laws 1993, ch. 303, § 5, re- 


lating to collection by department, transfer of proceeds, 


7-20F-6. Repealed. | 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-6 
NMSA 1978, as enacted by Laws 1993, ch. 303, § 6, re- 
lating to specific exemptions, effective July 1, 2019. For 
provisions of former BgCHDD, 1 see the 2018 NMSA pede on 
NMOneSource.com. 


7-20F-7.. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-7 


NMSA 1978, as enacted by Laws 1993, ch. 3038, § 7, re- >» 
lating to revenue bonds, authority to issue, ordinance , 


7-20F-8. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed .7-20F-8 
NMSA 1978, as enacted by Laws 1998, ch. 303, § 8, relat- 
ing to revenue bonds, execution, nonrepealable, issuance 


7-20F-9. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-9 
NMSA 1978, as enacted by Laws 1993, ch. 303, § 9, relat- 
ing to revenue bonds, purpose of issue, use of proceeds, 


7-20F-10. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-10 
NMSA 1978, as enacted by Laws 1993, ch. 303, § 10, re- 
lating to revenue bonds, terms, effective July 1, 2019. For 


‘7-20F-11, Repealed. 

Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-11 
NMSA 1978, as enacted by Laws 1993, ch. 3038, § 11, re- 
lating to revenue bonds, refunding authorization, effective 
7-20F-12. Repealed. 

Repeals. — Laws 2019, ch. 274, § 16 repealed 7-20F-12 


NMSA 1978, as enacted by Laws 1998, ch. 308, § 12, re- 
lating to refunding bonds, escrow, detail, effective July 1, 


TAXATION | ret 7421-7 


om 


deductions, effective July 1, 2019. For provisions of former 
section, see the 20 18 NMSA 1978 on NMOneSource.com. 


Laws 2019, ch. 270, § 57 repealed 7-20F-6 NMSA 1978, 
effective July 1, 2021. Pursuant to 12-1-8 NMSA 1978, 
Laws 2019, ch. 274, as the last act signed by the governor, 
was compiled into the NMSA 197 8. 


authorizing issue, pledge of revenue, effective July 1, 


», 2019. For provisions of former oa dane see the 2018 NMSA 


1978-on NMOneSource. com. 


time limitation, effective July 1, 2019. For provisions of 
former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


effective July 1, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


July 1, 2019. For provisions of soir section, see the 2018 
NMSA 1978 on NMOneSource.com. Bes ad 


2019. For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource. com. 


ARTICLE 21 i 


County Sales Tax 


7-21-1 to 7-21-7. Repealed. 


Repeals. — Laws 1986, ch. 20, § 186A repealed 7-21-1 
throush 7-21-7, relating to the county sales tax, effective 
July 1, 1986. 
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ARTICLE 22 


Occupational Licenses 


7-22-1 to 7-22-14. Repealed. 


Repeals, — Laws 1979, ch. 161, § 1, repealed 7-22-1 to 
7-22-14 NMSA 1978, relating to occupational licenses, ef- 
fective June 30, 1979. 


ARTICLE 23 
Exemption of Producers from Licenses 
Sec. Sec. 
7-23-1. Producers exempt from license or occupation tax; 7-23-2. Penalty for violation. 


sellers of meat; keeping of hides; notifica- 
tion of intent to slaughter. 


7-23-1. [Producers exempt from license or occupation tax; sellers of 
meat; keeping of hides; notification of intent to slaughter.] 


That any resident of this state, selling wood, fruits, farm and garden produce of his own raising, 
exclusively, or fresh meats, butchered from animals of his own raising only, shall not be required to 
pay an occupation tax or to obtain a peddler's or itinerant vendor's license to engage in such sales; 
provided, that when beef, veal or mutton is offered for sale the person so offering such beef, veal or 
mutton for sale shall have in his immediate possession at the time and place of offering such meat 
for sale the hide or pelt of the slaughtered animal, the meat of which is being offered for sale, so 
that such hide may be examined and inspected by any authorized cattle inspector, peace officer, or 
any other person demanding to inspect the same. The provisions of this section, relative to the sale 
of fresh meat shall apply only to owners of livestock who do not make a business of peddling; pro- 
vided that any person desiring to slaughter any meat animal for the purpose of selling the meat 
thereof, shall before slaughtering notify in writing the nearest justice of the peace [magistrate] or 
brand inspector of the New Mexico cattle sanitary board [livestock board] of such intent, giving 
descriptions of brand, sex, color and age of such animal. 


History: Laws 1915, ch. 83, § 1; 1927, ch. 58, § 1; C.S, For inspection of slaughterhouses and hides, see 77-9-33 
1929, § 81-116; Laws 1933, ch. 90, § 1; 1941 Comp., § NMSA 1978. 
62-301; 1953 Comp., § 60-3-1. For retention of hides for inspection, see 77-17-10 and 


Bracketed material. — The bracketed material was 77-17-12 NMSA 1978. 
inserted by the compiler and is not part of the law. Laws 


1967, ch. 213, § 2 provided that references to the cattle ANNOTATIONS 
sanitary board shall be references to the livestock board. een mite 2A and Cts. retacances se: Hoar 

. F, "es F ° ° 9 ebdobbe eee lo F p- 
_ Laws 1968, ch. 62, § 40 provided that references to 'jus- tion of agricultural activities or occupations from business 
tice of the peace" shall be construed as references to the or occupation license or tax, 38 A.L.R.4th 1074. 


magistrate courts. See 35-1-38 NMSA 1978. 
Cross references. — For Livestock Code, see 77-2-1 
NMSA 1978 et seq. 


7-23- 2. [Penalty for violation. ] 


The penalty for the violation of this act [7-23-1, 7-23-2 NMSA 1978] shall be a fine of not less 
than fifty dollars ($50.00) nor more than one hundred dollars ($100.00), or not more than six (6) 
months in jail, or both such fine and imprisonment in the discretion of the court. 


History: Laws 1927, ch. 58, § 2; C.S. 1929, § 81-117; 
1941 Comp., § 62-302; 1953 Comp., § 60-3-2. 
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ARTICLE 24 


Municipal and County Gross Receipts Tax on Liquor 


ec. Sec. 

24-1. License tax imposed by municipalities. 7-24-10. Authorization to impose local liquor excise tax; 

-24-2. License tax imposed by boards of county commis- rate; use of proceeds; election required. 
sioners. 7-24-10.1. Use of tax proceeds; local liquor excise tax 

7-24-3. Payment of municipal or county tax required; committee; joint powers reap com- 

closing establishment. munity participation. 


7-24-4. License tax period; revocation or suspension of 7-24-11. Date payment due. 
license; effect. 7-24-12, Exemption. 
7-24-5. Assignment and transfer of license; effect. _ 7-24-13. Exemption; purchases for resale. 
7-24-6. Repealed. 7-24-14. Refund or credit of tax. 
7-24-7. Repealed. 7-24-15. Administrative charge. 
7-24-8. Short title. 7-24-16. -Interpretation of act; administration and en- 
7-24-9, Definitions. : , forcement of the tax. 


7-24-1. License tax imposed by municipalities. 


Municipalities within or composing local option districts may, by duly adopted ordinance, im- 
pose an annual, nonprohibitive municipal license tax upon the privilege of persons holding state 
licenses under the provisions of the Liquor Control Act [60-3A-1 NMSA 1978 et seq:] to operate 
within such municipalities as retailers, dispensers, canopy licensees, restaurant licensees or club 
licensees. The amount of the license tax, which shall not exceed two hundred fifty dollars ($250), 
and the dates and manner of payment shall be fixed on or before June 1 of each year by the ordi- 
nance imposing the tax. In case any municipality permits the payment in installments, no bond 
shall be required to secure the payment of the deferred installments, but the remedy for, the collec- 


tion shall be that provided in Section 7-24-3 NMSA 1978. 


History: Laws 1939, ch. 236, § 1103; 1941 Comp., 
§ 61-402; 1953 Comp., § 46-4-2; Laws 1969, ch. 163; 
1981, ch. 39, § 124; 1990, ch. 76, § 1; 1993, ch. 68, § 1. 

Cross references. — For municipal local option gross 
receipts tax generally, see 7-19D-1 NMSA 1978 et seq. 

For state licensing requirements relating to alcoholic 
beverages generally, see 60-3A-1 NMSA 1978 et seq. 

The 1993 amendment, effective July 1, 1993, deleted 
the Subsection A designation; deleted "Except as provided 
in Subsection B of this section" at the beginning; substi- 
tuted "two hundred fifty dollars ($250)" for "one thousand 
dollars ($1,000)" in the second sentence; and deleted for- 
mer Subsection B, pertaining to allocation of a portion of 
the license tax for purposes of funding a home free pro- 
gram to provide free rides home when requested by intoxi- 
cated persons. 

The 1990 amendment, effective March 2, 1990, desig- 
nated the existing language as Subsection A; added Sub- 
section B; and, in Subsection A, added "Except as provided 
in Subsection B of this section" at the beginning and made 
minor stylistic changes. ‘ 


ANNOTATIONS 


Section empowers municipalities by ordinance to 
impose an annual license tax upon the privilege of per- 
sons holding state licenses to operate within a municipal- 
ity as retailers, dispensers or clubs. Sunset Package Store, 
Inc. v. City of Carlsbad, 1968-NMSC-105, 79 N.M. 260, 442 
P.2d 572. 


Tax imposed by the ordinance is a privilege 
tax imposed on a certain class of persons for the privi- 
lege of carrying on businesses for which a license is re- 
quired, Sunset Package Store, Inc. v. City of Carlsbad, 
1968-NMSC-105, 79 N.M. 260, 442 P.2d 572. 

Section does not require ‘adoption of new ordi- 
nance each year in order to impose a valid license tax. Ed- 
die's Inferno, Inc. v. City of Albuquerque; 1968-NMSC-155, 
79 N.M. 512, 445 P.2d 389. 

Amount, date and manner of payment fixed ne 
ordinance remain from year to year until such time as 
ordinance is modified or repealed by an ordinance of the 
legislative body enacting the same. Sunset Package Store, 
Inc. v, City of Carlsbad, 1968-NMSC-105,.79 N.M.260,.442 
P.2d 572. 

Maximum tax rate applicable to preexisting ordi- 
nances, — The City of Albuquerque was without authority 
to impose or collect any liquor license tax over $1,000 (now 
$250) after July 1, 1981, the effective date of the amend- 
ment of this section limiting such license taxes, notwith- 
standing the fact that an ordinance providing for a higher 
tax was enacted prior to July 1, 1981. Waksman v. City of 
Albuquerque, 1984-NMSC-114, 102 N.M. 41, 690 P.2d 1035. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Intoxicating Liquors § 208, 

Effect of state regulation of liquor sales on municipal 
power to impose opcupation license or tax for revenue, 6 
A.L.R.2d: 737. = 

48 C.J.S. Intoxicating Liquors § 91. 


7-24-2. License tax imposed by boards of county commissioners. 


The boards of county commissioners of counties composing local option districts are empowered, 
by resolution duly adopted, on or before the first day of June of each year to impose an annual, 
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7-24-3 MUNICIPAL AND COUNTY GROSS RECEIPTS TAX ON LIQUOR 7-24-4 


nonprohibitive license tax upon the privileges of persons holding state licenses under the provi- 
sions of the Liquor Control Act [60-3A-1 NMSA 1978 et seq.] to operate within such counties, out- 
side of the municipalities that are local option districts, as retailers, dispensers, canopy licensees, 
restaurant licensees or club licensees. The' amount of the license tax, which shall not exceed two 
hundred fifty dollars ($250), and the dates and manner of the payment shall be fixed by the resolu- 
tion imposing the tax; provided, that in case the county permits the payment in installments, no 
bond shall be required to secure the payment of the deferred installments, but the remedy for the 
collection shall be that provided in Section 7-24-83 NMSA 1978. 


History: Laws 1939, ch. 236, § 1104; 1941 Comp., § hundred fifty dollars ($250)" for "such license tax, which 
61-403; 1953 Comp., § 46-4-3; Laws 1981, ch. 39, § 125; shall not exceed one thousand dollars ($1,000)" and "the 
1994, ch. 46, § 1. tax" for "the same", and made a series of minor stylistic 

The 1994 amendment, effective July 1, 1994, in the changes throughout. 
first sentence, deleted "hereby" preceding "empowered", 
and substituted "the Liquor Control Act" for "this act" ANNOTATIONS 
and "that are local option districts" for "contemplated by Oa tlan 2d, A.L.R. and C.J.S. references. — 48 


Section 60-6-1 NMSA 1978"; and, in the second sentence, 


C.J.S. Intoxicating Li 91, 
substituted "the license tax, which shall not exceed two oth cities Se td 


7-24-3. [Payment of municipal or county tax required; closing 
establishment.] 


This act shall not be construed as permitting any retailer, dispenser or club to operate in any 
county or municipality without having paid the municipality or county, whichever the case may 
be, the license tax according to the provisions of the ordinance or resolution imposing the same; 
and the sheriff of any county upon the written order of the board of county commissioners, duly 
entered of record, shall close up the place of business of any retailer, dispenser or club who has not 
paid or tendered the county license tax according to the resolution imposing the same; and any 
police officer of any municipality, upon the written order of the city council or city commissioners, 
duly entered, shall forthwith close up the place of business of any retailer, dispenser or club who 
has not paid or tendered the municipal license tax according to the terms of the ordinance impos- 
ing the same. 


History: Laws 1939, ch. 236, § 1105; 1941 Comp.,, § 1978. Those sections were repealed by Laws 1981, ch. 39, 


61-404; 1953 Comp., § 46-4-4. § 128. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 
Meaning of "this act". — The phrase "this act" refers to Am. Jur. 2d, A.L.R. and C.J.S. references. — 48 


Laws 1939, ch. 286, which enacted 7-24-1 to 7-24-5 NMSA CJ aki cums: 205. 206. 
1978. Laws 1939, ch. 236 also enacted the former statutes pPabS. tntexicating: Liquors 88 206, 
relating to alcohol, compiled mainly at Chapter 60 NMSA 


7-24-4, [License tax period; revocation or suspension of license; effect. | 


The license tax period contemplated by Sections 1102 and 1108 shall begin July first of each 
year and end June thirtieth of the following year, and such tax may not be prorated except in the 
manner and for the periods set out in Section 704 as applicable to state licenses; and the revoca- 
tion or suspension of any retail, dispensary or club license shall not entitle the licensee to the re- 
fund of any portion of any municipal or county license tax which such licensee has paid or relieve 
such Heensee of at gt wy for the payment of any deferred installment thereof. 


gid 


History: Laws 1939, ch. 236, § 1106; 1941 Comp., § as 60-6-1 NMSA 1978, was repealed by Laws 1981, ch. 39, 


61-405; 1953 Comp., § 46-4-5. .. § 128. 
Bracketed material. — The bracketed material was Section 704, compiled as 60-7-22 NMSA 1978, was re- 
inserted by the compiler and is not part of the law. pealed by Laws 1981, ‘ch, 89, § 128. 


Compiler's notes. — The reference to "Sections 1102 : 
and 1103" in-this section may be intended.as'references. | ANNOTATIONS 
to Sections 1103 and 1104 of Laws 1939, ch. 236, compiled vot Jur. 2d, AL.R. and CJS. teins alle 
as 7-24-1 and 7-24-2 NMSA 1978; Section 1102, compiled C.J.S, Intoxicating Liquors § 193. 
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7-24-5. [Assignment and transfer of license; effect. | 


In case of the assignment and transfer of any license under the provisions of Section 702 (c) or 
702 (f) of this act, no refund shall be made by any municipality or county to the original licensee 
for the unexpired portion of such license, but such assignment and transfer shall vest in the as- 
signee and transferee the right to operate under the license tax so paid by the original licensee for 
the period covered by the paid license tax and to pay the balance of such license tax upon the same 
terms and conditions as if such assignee or transferee were the original licensee. 


History: Laws 1939, ch. 236, § 1108; 1941 Comp., ANNOTATIONS 


§ 61-406; 1953 Comp., § 46-4-6. 
Pips . Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
Bracketed material. The bracketed material was Jur. 2d Intoxicating Liquors §§ 177, 178. 


inserted by the compiler and is not part of the law. 

Compiler's notes. — The reference to sections 702 (c) 
and 702 (f) in this section are apparently to Section 702 of 
Laws 1939, ch. 236, which was compiled as 60-7-18 NMSA 
1978, and was repealed by Laws 1981, ch. 39, § 128. 


7-24-6. Repealed. 


Repeals. — Laws 1979, ch. 201, § 6, repealed 7-24-6 relating to hearings upon application for liquor pitas 
NMSA 1978, as enacted by Laws 1973, ch. 230, § 2, effective June 15, 1979. 


7-24-7. Repealed. 


Repeals. — Laws 1979, ch. 201, § 6, repealed 7-24-7 relating to procedures for hearings upon application for 
NMSA +1978, as enacted by Laws 1973, ch. 230, § 3, liquor licenses, effective June 15, 1979. 


Sections 7-24-8 through 7-24-16 NMSA 1978 may be cited as the "Local Liquor Excise Tax Act". 


History: Laws 1989, ch. 326, § 1; 1993, ch. 30, § 23. The 1993 amendment, effective June 18, 1993, substi- 
: tuted "Sections 7-24-8 through 7-24-16 NMSA 1978" for 
"Sections 1 through 9 of this act". ~~ 


7-24-9. Definitions. 


As used in the Local Liquor Excise Tax Act [7-24-8 through 7-24-16 NMSA 1978]: 

A. "alcoholic beverages" means distilled or rectified spirits, potable alcohol; brandy, whiskey, 
rum, gin and aromatic bitters or any similar alcoholic beverage, including blended or fermented 
beverages, dilutions or mixtures of one or more of the foregoing containing more than one-half of 
one Percent alcohol, but excluding medicinal bitters; 

B. »"county" means a class B county having a population of more than fifty-six thousand but 
less than seventy-five thousand, according to the most recent federal decennial census or any 
subsequent decennial census and having a net taxable value for rate-setting purposes for the 1988 
or any subsequent property tax year of more than five hundred million dollars ($500,000,000) but 
less than seven hundred million dollars ($700,000,000); 

C. "department" means the taxation and revenue department, the secretary of ROR and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; ) 

D. "governing body" means the board of county commissioners of a county; @ 

KE. "person" means any individual, estate, trust, receiver, cooperative association, club, cor- 
poration, company, firm, partnership, joint venture, syndicate or other association; "person" also 
means, to the extent permitted by law, any federal, state or other governmental unit or subdivision 
or agency, department or instrumentality thereof; 
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F. -"price" means the total amount of money or the reasonable value of other consideration or 
both paid for alcoholic beverages, inclusive of the amount of any tax paid pursuant to the Liquor 
Excise Tax Act [Chapter 7, Article 17 NMSA 1978]; and 

G. "retailer" means any person having a place of business within the county who sells, offers 
for sale or possesses for the purpose of selling alcoholic beverages within the county, 


History: Laws 1989, ch. 326, § 2. Cross references. — For the Liquor Control Act, see 
Effective dates. — Laws 1989, ch. 326 contained no 60-3A-1 NMSA 1978 et seq. 

effective date provision, but, pursuant to N.M. Const., art, 

IV, § 23, was effective June 16, 1989, 90 days after the 

adjournment of the legislature. . 


7-24-10, Authorization to impose local liquor excise tax; rate; use of 
proceeds; election required. 


A. The majority of the members elected to the governing body may enact an ordinance impos- 
ing on any retailer an excise tax on the price paid by the retailer for alcoholic beverages purchased 
by the retailer upon which the tax imposed by this section has not been paid. The tax may be im- 
posed at a rate not to exceed six percent, provided that any lower rate shall be an even multiple of 
one percent. The tax imposed under this section may be referred to as the "local liquor excise tax". 
Any tax imposed under this section shall be for a period of not more than three years from the ef- 
fective date of the ordinance imposing the tax. 

B. The governing body at the time of enacting an ordinance imposing the tax authorized in 
Subsection A of this section shall dedicate the revenue to fund educational programs and preven- 
tion and treatment, including social.detoxification, of alcoholism and drug abuse within the county 
and for no other purpose. After approval of the imposition of a local liquor excise tax by the voters 
but before the effective date of the ordinance, the governing body shall hold a public meeting for 
the purpose of inviting comment on.and suggestions for the most appropriate programs on which 
to expend the revenue produced by the tax. The governing body shall invite representatives from 
the appropriate Indian tribes, nations and pueblos to the meeting. If the governing body awards 
any contract using funds derived from the local liquor excise tax, it shall do so only through a 
selection process requiring submission of sealed bids or proposals after public notice of the oppor- 
tunity to submit the sealed bids or proposals. 

C. The governing body enacting an ordinance imposing the local liquor excise tax shall submit 
the question of imposing the tax to the qualified voters of the county at a regular or special election. 

D.. Only those voters who are registered within the county shall be permitted to vote. The elec- 
tion-shall be called, conducted.and canvassed in substantially the same manner as provided by 
law for general elections. |. 

E.. If at an election called pursuant to this section the majority of the voters voting on the ques- 
tion vote in the affirmative on ,the question, then the ordinance imposing the local liquor excise 
tax shall.be approved. If at such an,election the majority of the voters voting on the question fail 
to approve the question, then the ordinance shall be disapproved and the question required to be 
submitted by Subsection B of this-section shall not be submitted to the voters for a period of at 
least one year from the date of the election. 

F, Any ordinance enacted under the provisions of this section that imposes a local liquor excise 
tax or changes the rate of tax imposed shall include an effective date that is the first day of any 
month that begins no earlier than ninety days after the date of the election. A certified copy of any 
ordinance imposing a local liquor excise tax shall be mailed or personally delivered to the depart- 
ment within five days after the ordinance is certified to have been approved by the voters. 

G. Any ordinance repealing the imposition of a tax under the provisions of this section shall 
contain an effective date that is the first day of any month beginning no earlier than sixty days 
from the date the ordinance repealing the tax is adopted by the governing body. A certified copy 
of any ordinance repealing a local liquor excise tax shall be mailed or personally delivered to the 
department within five days of the date the ordinance is adopted. 
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History: Laws 1989, ch. 326, § 3; 2013, ch. 218, § 1. Subsection A, in the second sentence, after "not to exceed", 
The 2013 amendment, effective July 1, 2013, increased deleted "five" and added "six"; and in Subsection B, in the 
the local liquor excise tax rate; permitted local liquor ex- first sentence, after "prevention and treatment", added 


cise tax proceeds to be used for social detoxification; in map social detoxification". 


7-24-10.1. Use of tax proceeds; local liquor excise tax committee; joint 
powers agreement; community participation. 


_A. Prior to an election on the question of imposing a local liquor excise tax pursuant to the 
provisions of the Local Liquor Excise Tax Act [7-24-8 through 7-24-16 NMSA 1978], the governing 
body of a county shall enter into a joint powers agreement with the governing body of the most 
populated municipality and the governing bodies of any other municipalities in the county that 
choose to be parties to the agreement to provide for the use‘and administration of the tax proceeds. 
The agreement shall provide for the establishment and appointment of a:local liquor excise tax 
committee to provide advice, assist in preventing duplication and supplanting of program funding 
and make recommendations to the governing body of the county and the municipal governing bod- 
ies that are parties to the agreement on the use of the tax proceeds. The agreement shall: * 

(1) clearly specify the use of the proceeds of the proposed local liquor excise tax, including 
the identification of specific local programs, i ewe or entities that will be tek he from the tax 
proceeds; 

(2) determine the allocation of election expenses among the partie to the re 

(3) clearly specify that the detoxification center located within a municipality with a popu- 
lation of not less than fifteen thousand and not more than thirty-five thousand according to the 
most recent federal decennial census providing social detoxification treatment with the greatest 
numbers of adult clients shall receive the funding necessary to apap Savio detoxification of sn 
cohol and drug treatment for adults; 

(4) provide that the remaining proceeds of the proposed local otior excise tax ‘shall be 
used to fund social detoxification of alcohol and drugs for juveniles and other prevention and beds 
ment programs as recommended by the local liquor excise tax committee; and 

(5) clearly specify that each specific local program, agency or entity that is funded from the 
tax proceeds shall be audited at its own expense and provide accountability reports to the govern- 
ing body of the county’and municipal governing bodies that are parties 'to the agreement within 
thirty days of the end of each quarter of the calendar year, te ieg an itemized page ek of 
program services and expenditures. 

B. Prior to the agreement by the governing body of | a county and the municipal governing bod- 
ies for use of the proposed local liquor excise tax proceeds, the local liquor excise tax committee es- 
tablished pursuant to the provisions of Subsection A of this section shall conduct a public hearing 
for the purpose of inviting public comment on use of the proposed local liquor excise tax proceeds. 
The committee shall make every effort to provide public notice of the hearing and to invite a broad 
cross-section of community representatives and groups to comment on community needs. Follow- 
ing the hearing, the committee shall make its funding recommendations to the governing pause of 
the county and the municipal governing bodies. 

C. On or before April 1 of each calendar year, the governing body of a county or subnidigidisy 
that has entered into an agreement pursuant to Subsection A of this section shall submit tothe 
department of finance and administration a report itemizing the receipts, expenditures'and num- 
ber of clients served pursuant to‘afy such agreement for the preceding calendar year. On or before 
July 1 of each year, the department of finance and administration shall complete an audit of'the 
county's report submitted pursuant to this section and shall report its carom to «* oe 
interim legislative committee before September 1 of that year. 

D. Ifa local program, agency or entity receiving funds from local liquor excise tax proceeds fails 
to timely submit an accountability report pursuant to Paragraph (5) of Subsection A ofthis section, 
the county or municipality shall be immediately prohibited from disbursing any further funds to 
such local program, agency or entity until the delinquent accountability report has been submitted 
to and accepted by the governing board of the county and the municipal governing‘ bodies.'* 
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7-24-11 MUNICIPAL AND COUNTY GROSS RECEIPTS TAX ON LIQUOR 7-24-15 


History: 1978 Comp., § 7-24-10.1, enacted by Laws may include agreements that", and at the beginning of 
1992, ch. 35, § 1; 2013, ch. 218, § 2: the third sentence, added "The agreement shall"; in Para- 

Cross references, — For the Joint Powers Agreements graph (1) of Subsection A, after "specify the use", added 
Act, see 11-1-1 NMSA 1978 et seq. "of the proceeds"; added Paragraphs (3) through (5) of 

The 2013 amendment, effective July 1, 2013, permit- Subsection A; in Subsection B, in the first sentence, after 
ted local liquor excise tax proceeds. to be used for social "use of the", added "proposed local liquor excise" and af- 
detoxification; in Subsection A, in the introductory para- ter "pursuant to", deleted "joint powers agreement in" and 
graph, in the second sentence, after "the county and the", added "provisions of"; and added Subsections C and D. 


added "municipal" and after "tax proceeds", deleted "and 


7-24-11. Date payment due. 


The tax imposed by the Local Liquor Excise Tax Act [7-24-8 through 7-24-16 NMSA 1978] is to 
be paid on or before the twenty-fifth day of the month following the month in which the taxable 
event occurs. 


History: Laws 1989, ch. 326, § 4. : IV, § 28, was effective June 16, 1989, 90 days after the 
Effective dates. — Laws 1989, ch. 326 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-24-12. Exemption. 


Exempted from the local liquor excise tax is the purchase of alcoholic beverages by any instru- 
mentality of the armed forces of the United States engaged in resale activities. 


History: Laws 1989, ch. 326, § 5. IV, § 23, was effective June 16, 1989; 90 days after the 
Effective dates. — Laws 1989, ch. 3826 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-24-13. Exemption; purchases for resale. 


Exempted from any local liquor excise tax are purchases for sale to retailers for resale. 


History: Laws 1989, ch. 326, § 6. IV, § 23, was effective June 16, 1989, 90 days after the 
Effective dates. — Laws 1989, ch. 326 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-24-14. Refund or credit of tax. 


An ordinance imposing a local liquor excise tax shall provide for and the department shall allow 
a claim for refund, in accordance with the provisions of the Tax Administration Act [Chapter 7, 
Article 1 NMSA 1978], for the local liquor excise tax paid on alcoholic beverages destroyed in ship- 
ment, or otherwise damaged so as to be unfit for sale or consumption, or shipped out of the county, 
upon submission of proof satisfactory to the department of such destruction, damage or out-of- 
county shipment. 


History: Laws 1989, ch. 326, § 7. IV, § 23, was effective June 16, 1989, 90 days after the 
Effective dates. — Laws 1989, ch. 326 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


7-24-15, Administrative charge. 


-The department, may deduct an amount not to exceed five percent of the proceeds of a local 
liquor excise tax as a charge for the administrative costs of collection, which amount shall be 
retained by the department for use in administration of the Local Liquor Excise Tax Act [7-24-8 
through 7-24-16 NMSA 1978]. 
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7-24-16 


History: Laws 1989, ch. 326,§8. 
Effective dates. — Laws 1989, ch. 326 contained no 
effective date provision, but, pursuant to N.M.\Const., art, 


TAXATION 


7-24A-2 


IV, § 23, was effective June 16, 1989, 20 dy ap afta the 
adjournment of the legislature. 


7-24-16. Interpretation of act; administration and enforcement of the — 


tax. 


A. The department shall interpret the provisions of the Local Liquor Excise Tax Act [7-24-8 


through 7-24-16 NMSA 1978]. 


B. The department shall administer and enforce the Local Liquor Excise Tax Act, and the Tax 
Administration Act [Chapter 7, Article 1 NMSA Be applies to the collection and enforcement of 


the local liquor excise tax, 


History: Laws 1989, ch. 326, § 9. 
Effective dates. — Laws 1989, ch. 326 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 16, 1989, 90 days after the 
adjournment of the legislature. 


ARTICLE 24A 


County and Municipal Gasoline Tax 


Sec. 

7-24A-1. Short title. 

7-24A-2, Definitions. 

7-24A-3. Use of proceeds. 

7-24A-4, Limitations on power. 

7-24A-5. County gasoline tax; authorization; imposition; 
rate. 

7-24A-6, County gasoline tax; procedure for adoption of 
ordinance; election. 

7-24A-6.1. County-wide gasoline tax; authorization; im- 
position; rate; election. 

7-24A-7, Ordinance must‘conform to certain provisions 
of the Gasoline Tax Act. 

7-24A-7.1. Registration required. 

7-24A-8. Collection of county gasoline tax. 

7-24A-9. Repealed. 


7-24A-1. Short title. 


_ Sec. 


7-24A-10. Municipal gasoline tax; authorization; imposi- 
tion; rate. 

7-24A-11. Municipal gasoline tax; procedure for adoption 
of ordinance; election, 

7-24A-12. Collection of municipal gasoline tax: 

7-24A-13. Repealed. 

7-24A-14. Bond ordinance. 

7-24A-15. Terms of bonds. 

7-24A-16. Sale of bonds. 

7-24A-17. Construction. 

7-24A-18. Additional security. 

7-24A-19, Foreclosure. 

7-24A-20. Legal investments. 

7-24A-21. Joint election, 


Chapter 7, Article 24A NMSA 1978 may be cited as the “County and Municipal Gasoline Tax 


Act. 


History: 1978 Comp., § 7-24A-1, enacted by Laws 
1978, ch. 182, § 1; 1990, ch, 88, § 2. 

The 1990 amendment; atrotive May 16, 1990, substi- 
tuted "Chapter 7, Article 24A NMSA 1978" for "Sections 1 
through 21 of this act". 


7-24A-2. Definitions. 


_._ ANNOTATIONS : 
Am. Jur, 2d, A.L.R, and C.J.S. references. — 71 Am, 


Jur, 2d State and Local Taxation §§ 616 to 634, 


As used in the County and Municipal Gasoline Tax Act: 

A. "county" means a class A county or an H class county;, 

B. "governing body" means the city council or city commission of a zee the board of trust- 
ees of a town or village o: or the he of county commissioners of a class A eauAey or'an H eas 


Couey 


C. "municipality" means any yinborpobated city, town or viltawes whethee mboageratel uittley 
general act, special act or special charter located within a class A county or an H class county; 
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7-24A-3 COUNTY AND MUNICIPAL GASOLINE TAX 7-24A-3 


D.. "person" means: 

(1) ‘any individual, estate, trust, receiver, cooperative seat) cee club, corporation; com- 
pany, firm, partnership, joint venture, syndicate or other entity, including any utility owned or 
operated by a county, municipality or other political subdivision of the state; or 

(2). to the extent permitted by law,:the United States or any agency ‘or angnieniettt 
thereof or the state of New Mexico or any political subdivision thereof; 

EK. "transit route" means a road, highway or street normally used in the operation of a public 
transportation system;and 

F, "vehicle emission inspection program" means a vehicle“emission inspection program de- 
signed to reduce pollutants emitted by motor vehicles of less than ten thousand pounds pursuant 
to a county or municipal ordinance. lett b 


History: 1978 Comp., § 7-24A-2, enacted by Laws Cross references. — For county classifications, see 4- 
1991, ch. 156, § 2. 44-1 NMSA 1978... » 
Repeals and reenactments. — Laws 1991, ch. 156, For local authority as to the Air eco Control Act, see 


§ 2 repealed.7-24A-2 NMSA 1978, as-amended by Laws 74-2-4 NMSA 1978 et seq. 
1991, ch. 156, § 1, relating to definitions in the County and... 

Municipal Gasoline Tax Act, and enacted a new section, 
effective July 1, 1996. 


ide 


7-24A-3. Use of proceeds. 


A.. The proceeds of a county or municipal gasoline tax shall be used for bridge and road projects 
or public transportation related trails and for expenses of purchasing, maintaining and operating 
transit operations and facilities, for the operation of a transit authority established by the Munici- 
pal Transit Law [3-52-1 through 3-52-13 NMSA 1978] or as provided in the County and Municipal 
Gasoline Tax Act, for operation of a vehicle emission. inspection program or for road, street or high- 
way construction, repair or maintenance in the county or municipality. The proceeds of a county or 
municipal gasoline tax may be pledged for the payment of bonds issued pursuant to the County and 
Municipal Gasoline Tax Act. A county or municipality may engage in the business of transportation of 
passengers and property within the political subdivision by whatever means it: may decide and may 
acquire cars, motor buses and other equipment necessary for carrying on the business. It may acquire 
land and erect buildings and equip them with all necessary machinery and facilities for operation, 
maintenance, modification, repair and storage of any buses, cars, trucks or other equipment needed. 
It may do all things necessary for the acquisition and conduct of the business of public transportation. 

B.A governing body may enact ordinances and resolutions and promulgate rules as it may 
deem necessary and proper for the conduct of the business of transportation and for ating g and col- 
lecting all fares, rates and charges for services rendered. 

_ C,. Any county or municipality engaging in the business of transportation may extend any sys- 
tem of transportation to points outside its boundaries where necessary and incidental to furnish- 
ing efficient transportation to points within the county or municipality. 

D.._ A governing body may lease any system of transportation in whole or in part to any person 
who-will contract to operate it according to the rules, time tables and other requirements estab- 
lished by the governing body. 

EK. Any county or municipality may furnish transportation service to areas located outside its 
boundaries, provided that prior contracts have been entered»into with the county or municipality 
in which the areas are located covering the schedules, rates, service and other pertinent matters 
before initiation of such service. 

F, The power of eminent domain is granted to a participating county or municipality for the 
purpose of acquiring lands and buildings necessary to provide efficient public transit or a vehicle 
emission inspection program to be exercised in the manner provided by law. ~~ 

G. Acounty or municipality, as an operating entity, may enter into contracts for special trans- 
portation service, charter buses, advertising and any other function that a private enterprise oper- 
ating a public transit facility could do or perform for revenue. | | 

H. A governing body may spend any public funds to pay the costs of operation of public transit 
or a vehicle emission inspection program if revenues of the system prove to be insufficient. 
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I. Acounty or municipality is authorized to enter into binding agreements with the United States 
or any of its officers or agencies or the state or any of its officers or agencies or any combination of 
agencies, departments or officers of both the United States and the state for planning, developing, 
modernizing, studying, improving, financing, operating or otherwise affecting public transit; to accept 
any loans, grants or payments from any of these agencies; and to make any commitments or assume 
any obligations required by any of these agencies as a condition of receiving the benefits thereof. 


History: 1978 Comp., § 7-24A-3, enacted by Laws beginning of the first sentence of Subsection A and made a 
1978, ch. 182, § 3; 1985, ch. 196, § 2; 1993, ch. 190, § 1; minor stylistic change in Subsection G. 
1999, ch. 226, § 1. The 1999 amendment, effective July 1, 1999, in Sub- 
The 1993 amendment, effective June 18, 1993, in- ' — section A, inserted the second sentence, and made stylistic 
serted "or public transportation related trails" near the changes throughout. 


7-24A-4, Limitations on power. 


A. All contracts for ane; material or labor in connection with such erhnsnortation shall be let 
in the manner provided by law for the letting of other contracts by the county or municipality. 

B. Transit service may not be extended to points outside the county in which a city is located or 
outside the boundaries of the county unless prior approval is obtained from the state corporation com- 
mission [public regulation commission] and other regulatory bodies having jurisdiction in the matter, 


History: 1978 Comp., § 7-24A-4, enacted by Laws 1998, ch. 108, § 80 provided that references to the state 
1978, ch. 182, § 4. corporation commission be construed as refererices to the 
Bracketed material. — The bracketed material was public regulation commission. 


inserted by the compiler and is not part of the law. Laws 


7-24A-5. County gasoline tax; authorization; imposition; rate. 


A. The majority of the members of the governing body of a county may adopt an ordinance 
imposing a tax of up to two cents ($.02) a gallon on all gasoline sold at retail within the boundar- 
ies of the county on all property not lying within the boundaries of a municipality and upon which 
gasoline taxes are imposed in accordance with the Gasoline Tax Act [Chapter 7, Article 138 NMSA 
1978]. The tax imposed by this section is to be referred to as the "county gasoline tax" and is in 
addition to the tax imposed in the Gasoline Tax Act. 

B. If:the governing body of a county adopts an ordinance imposing a county gasoline tax, the 
governing body shall submit the question of levying the tax to the qualified electors in the county 
residing outside the boundaries of a municipality. 

C. The gasoline tax may be imposed in increments of one cent ($:01) per etillon up to a maxi- 
mum of two cents ($.02) per gallon. The amount of the tax and the specific purposes for which 
the proceeds shall be used shall be stated in the ordinance adopted by the governing body of the 
county as provided in Subsection A of this section. The gasoline tax shall not be imposed for the 
purpose of funding a vehicle emissions inspection program if a re-registration fee that funds a 
vehicle emissions inspection and maintenance program has been imposed pursuant to hg ee 
C of Section 74-2-4 NMSA 1978. 


History: 1978 Comp., § 7-24A-5, enacted by Laws distributed" in the first sentence of Subsection A and 
1978, ch. 182, § 5; 1985, ch. 196, § 3; 1990, ch. 88, § 4. made a minor stylistic change in Subsection C. 

The 1990 amendment, effective May 16, 1990, sub- 
stituted "sold at retail" for "received in New Mexico and 


7-24A-6. County gasoline tax; procedure for adoption of ordinance; 
election. 


A. The ordinance imposing a county gasoline tax shall not go into effect until after an election 
is held and a simple majority of the qualified electors of the county residing outside the boundar- 
ies of a municipality vote in favor of imposing the county gasoline tax. The governing body of the 
county shall provide for an election on the question of imposing a county gasoline tax within sixty 
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7-24A-6.1 COUNTY AND MUNICIPAL GASOLINE TAX 7-24A-7 
days after the day the ordinance:is adopted. Such question may be submitted to the electors and 
voted upon as a separate question at any general election or at any special election called for that 
purpose by the governing body. The election upon the question shall be called, held, conducted and 
canvassed in substantially the same manner as provided by law for general elections. If the ques- 
tion of imposing a county gasoline tax fails, the governing body shall not again propose a county 
gasoline tax ordinance fora period of one year after the election. 

B. Within five days’after passage of a county gasoline tax ordinance, the governing body of the 
county shall submit a certified copy of the ordinance to the taxation and revenue department. 


History: 1978 Comp., § 7-24A-6, enacted by Laws _ 


1978, ch, 182, § 6; 1985, ch. 196, § 4; 1990, ch. 88, § 5." 
The 1990 amendment, effective May 16, 1990, added 
"County gasoline tax" at the beginning and deleted "ef- 
fective date" at the end of the section heading; deleted 
former Subsection A, relating to notice to and action by 
the division on a proposed ordinance; designated former 


Subsection B as Subsection A and inserted "imposing a 
county gasoline tax" in the first sentence thereof; deleted 
former Subsection C, relating to the effective date of the 
ordinance; and redesignated former Subsection Das Sub- 
section B, adding "Within five days" at the beginning, and 
substituted "taxation and revenue department" for "divi- 
sion" at the end thereof. 


7-24A-6.1. County-wide gasoline tax; authorization; imposition; rate; 
election. 


A. A county-wide gasoline tax may be imposed on each gallon of gasoline sold at retail within the 
county in increments of one cent ($.01) per gallon up to a maximum of two cents ($.02) per gallon for 
the purpose of funding a vehicle emissions inspection program and other programs as specified in 
Subsection D of this section when the governing bodies of a county and a municipality adopt identi- 
cal ordinances submitting the question to the qualified electors in the county in a joint election. 

B. The procedures of the County and Municipal Gasoline Tax Act shall apply unless otherwise 
provided in this section. 

C. The ordinance shall not go into effect until ition a joint election is held pursuant to Sec- 
tion 7-24A-21 NMSA 1978 and a simple majority of the qualified electors of the county voting on 
the issue vote in favor of imposing a county-wide gasoline tax. If the ordinance is approved by a 
majority of the qualified electors of the county voting on the issue, the gasoline tax shall be im- 
posed county-wide, both within and outside the boundaries of any municipality within the county. 

D. Ifthe qualified electors of the county vote in favor of an ordinance imposing a county-wide 
gasoline tax pursuant to Subsection C of Section 7-24A-21 NMSA 1978 and any proceeds of the 
tax are dedicated by the ordinance to a vehicle emissions inspection program, then the proceeds of 
the tax imposed shall be used first for the vehicle emissions inspection program and the balance 
shall be used for other environmental programs such as water quality or air quality programs. 
That balance shall be distributed to the municipality and the county based on the proportions that 
the population of the municipality and the population of the county outside the boundaries of the 
municipality bear to the total population of the county. The municipality and county shall reim- 
burse the motor vehicle division of the taxation and revenue department for actual costs incurred 
in administering any plan that involves the motor vehicle division in the enforcement of denial 
of motor vehicle registration for noncompliance with a vehicle emissions inspection program. The 
costs reimbursed are appropriated to the motor vehicle division for that purpose. 


inserted "on each gallon of gasoline sold at retail within the 
county" near the beginning of Subsection A and, in Subsec- 
tion D, inserted "of the taxation and revenue department" 
in the second sentence and made a minor stylistic change. 


History: 1978 Comp., § 7-24A-6.1, enacted by Laws 
1986, ch. 74, § 1; 1990, ch. 88, § 6. 

The 1990 amendment, effective May 16, 1990, added 
"imposition," "rate" and "election" in the section heading, 


7-24A-7, Ordinance must conform to certain provisions of the Gasoline 
Tax Act. 


‘Any ordinance imposing a county, county-wide or municipal gasoline tax shall contain or adopt 
by reference the same definitions and the same provisions relating to deductions, refunds and 
credits as are contained in the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978]. 
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History: 1978 Comp., § 7-24A-7, enacted by Laws . The 1990 amendment, effective May 16, 1990, in- 
1978, ch. 182, § 7; 1990, ch. 88, § 7. t serted "county-wide" and "or adopt by reference", 


7-24A-7.1. Registration required. 


Each person selling gasoline at retail in a county which imposes a county or county-wide gaso- 
line tax or ina municipality which imposes a municipal gasoline tax shall reaesben erie the county 
or the municipality, as appropriate, as a seller of gasoline ‘at retail. 


History: 1978 Comp., § 7-24A-7.1, enacted by Laws IV,:-§ 23, was effective May 16, 1990, 90 days after the ad- 
1990, ch. 88, § 8. journment of the legislature. 

Effective ‘dates. — Laws 1990, ch. 88,contained no ef- 7 
fective date provision, but, pursuant to N.M. Const., art. 


7-24A-8. Collection of county gasoline tax. | 


The county shall collect the county gasoline tax imposed by the County and Municipal Gasoline 
Tax Act. Every person subject to the imposition of the county gasoline tax shall file ‘a return on 
forms provided by and with the information required by the county and shall pay the tax due on or 
before the twenty-fifth day of the month following the month in which the gasoline is sold at retail 
within the boundaries of the county. 


History: 1978 Comp., § 7-24A-8, enacted by Laws and, in the second sentence, deleted "second" preceding 
1978, ch. 182, § 8; 1988, ch. 211, § 36; 1990, ch. 88, § 9. "month following" and substituted "sold at retail" for "re- 
The 1990 amendment, effective May 16, 1990, deleted ceived in New Mexico and distributed". 
"by division" following "gasoline tax" and "Transfer of pro- 
ceeds" at the end of the section heading; deleted the sub- ANNOTATIONS © 
section designation "A" and former Subsection B, relating Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 ead 
to the deduction of administrative costs of collection and | | jyr 9d State and Local Taxation 8 632) 110 
the transfer of tax proceeds by the division; in the present 
section, substituted "county" for "division" in two places, 
7-24A-9. Repealed. 
Repeals. — Laws 1990, ch, 88, § 21 repealed 7-24A-9 Tax Act, effective May 16, 1990. For provisions of former 


NMSA 1978, as enacted by Laws 1978, ch. 182,§ 9, relat- section, see the 1989 NMSA 1978 on NMOneSource.com. 
ing to interpretation of County and Municipal Gasoline 


7-24A-10,. Municipal gasoline tax; authorization; imposition; rate. 


A: The majority of the members of the governing body of a municipality may adopt an ordi- 
nance imposing a tax of up to two cents ($.02) a gallon on‘all gasoline sold at retail within the 
boundaries of the municipality and upon which gasoline taxes are imposed in accordance with 
the Gasoline Tax Act [Chapter 7, Article 13 NMSA 1978]. The tax imposed by this section is to be 
referred to as the "municipal gasoline tax" and i is in addition to the tax ee in the betsieates: 
Tax Act. 

B. Ifthe governing body of a municipality adopts an ordinance i imposing a ce sadsling 
tax, the governing body shall submit the question of levying the tax to the qualified electors’in the 
municipality. . 

C. The gasoline tax may be imposed i in increments of one cent ($.01) per gallon up to a maxi- 
mum of two cents ($.02) per gallon. The amount of the tax and the specific purposes for which 
the proceeds shall be used shall be stated in the ordinance adopted by the governing body of the 
municipality as provided in Subsection A of this section. The gasoline tax shall not be imposed for 
the purpose of funding a vehicle emissions inspection program if a re-registration fee that funds a 
vehicle emissions inspection and maintenance program has been imposed pursuant to Subsection 
C of Section 74-2-4 NMSA 1978. 
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7-24A+11 COUNTY AND MUNICIPAL GASOLINE TAX 7-24A-13 


History: 1978 Comp., § 7-24A-10, enacted by Laws distributed" in the first sentence of,Subsection A and 
1978, ch. 182, § 10; 1985, ch. 196, § 5; 1990, ch. 88, § 10. made a minor stylistic change in Subsection C. 

The 1990 amendment, effective May 16, 1990, sub- 
stituted "sold at retail" for "received in New Mexico and 


7- 24A-11, Municipal Peadtine tax; procedure for adoption of ordinance; 
election. 


A.. The ordinance imposing a municipal gasoline tax shall not go into effect until after an elec- 
tion,is held and a simple majority of the qualified electors of the municipality voting on the ques- 
tion votes in favor of imposing the municipal gasoline tax. The governing body of the municipality 
shall. provide for an election on the question of imposing the municipal gasoline tax within sixty 
days after the day the ordinance is adopted. Such question may be submitted to the electors and 
voted upon as a separate question at any regular or special election or at any special election 
called for that purpose by the governing body. The election upon the question shall be called, held, 
conducted and canvassed in substantially the same manner as provided by law for special elec- 
tions as provided in the Local Election Act [Chapter 1, Article 22 NMSA 1978]. If the question of 
imposing a municipal gasoline tax fails, the governing body shall not again propose a municipal 
gasoline tax ordinance for a period of one year after the election. 

B. After passage of a municipal gasoline tax ordinance, the governing body of the municipality 
shall submit a certified copy of the ordinance to the taxation and revenue department. 


History: 1978 Comp., § 7-24A-11, enacted by Laws Code and to the School Election Law shall be deemed to be 


1978, ch. 182, § 11; 1985, ch. 196, § 6; 1985, ch. 208, references to the Local Election Act. 
§ 123; 1986, ch. 74, § 2; 1990, ch, 88, § 11; 2018, ch. 79, The 1990 amendment, effective May 16, 1990, added 
§ 80. "Municipal gasoline tax" at the beginning and deleted 
The 2018 Arh ch deen: effective July 1, 2018, provided "effective date" at the end of the section heading; deleted 
that elections called to approve or disapprove an ordi- former Subsection A, relating to notice to and approval 
nance imposing a municipal gasoline tax shall be called, by the division of the proposed ordinance; designated ‘for- 
held, conducted and canvassed in substantially the same mer Subsection A as present Subsection B and inserted 
manner as provided by law for special elections as pro- "imposing a municipal gasoline tax" in the first sentence 
vided in the Local Election Act, and made technical and thereof; deleted former Subsection C; relating to the effec- 
conforming changes; and in Subsection A, after "special", tive date of the ordinance; and designated former Subsec- 
deleted "municipal", and after "as provided in the", deleted tion D as present Subsection B, substituting "taxation and 


"Municipal Election Code" and added "Local Election Act". revenue department" for "division" at the end thereof. 
Temporary provisions. — Laws 2018, ch. 79, § 174 ee 
provided that references in law to the Municipal Election 


7-24A-12. Collection of municipal gasoline tax. 


The municipality shall collect the municipal gasoline tax imposed by the County and Municipal 
Gasoline Tax Act. Every person subject to the imposition of the municipal gasoline tax shall file a 
return on forms provided by and with the information required by the municipality and shall pay 
the tax due on or before the twenty-fifth day of the month following the month in which the gaso- 
line is sold at retail a the boundaries of the seg aay 


History: 1978 Comp., § 7-24A-12, enacted by Laws ~ places and, in the second sentence, deleted "second" pre- 
1978, ch 182, § 12; 1983, ch. 211, § 37; 1990, ch. 88, § 12, ceding "month following" and-substituted "sold at retail" 
The 1990 amendment, effective May 16, 1990, deleted for "received in New Mexico and distributed". 


"by division" following "gasoline tax" and "Transfer of 


proceeds" at the end of the section heading; deleted the ANNOTATIONS 
subsection designation "A" and former Subsection B, re- Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
lating to the charge for costs of collection and the transfer Jur, 2d State and Local Taxation § 632. 
of proceeds of the tax by the division; and, in the present 
section, substituted "municipality" for "division" in two 
7-24A-13. Repealed. 
*Repeals. — Laws 1990, ch. 88, § 21 repealed 7-24A-18 1990. For provisions of former section, see the 1989 NMSA 
NMSA 1978, as enacted by Laws 1978, ch. 182, § 13, relat- 1978 on NMOneSource.com. 


ing to imposition of federal regulations, effective May 16, 
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7-24A-14, Bond ordinance. 


A. The governing body may adopt an ordinance providing for issuance of bonds to if ee ihe 
county or municipality to acquire land, buildings, buses or other equipment required for public 
transit, a vehicle emission inspection program or for road, street or highway construction, repair 
or maintenance or for refunding bonds previously issued for such paypese or any such purposes. » 

B. The bonds are payable solely from a pledge of: 

(1) gross income derived by the county or municipality from “its transit facilities or ve- 
hicle emission inspection facilities financed with the proceeds and other transit facilities not so 
financed; provided that when gross revenues are so pledged, the county or municipality may apply 
to the payment of the expense of maintaining and operating the transit facilities, the gross rev- 
enues of which are so pledged, the’ county's or municipality's revenues derived from sources! other 
than the proceeds of ad valorem taxes and may, in the proceedings authorizing the issue of bonds, 
covenant and'agree to apply to the payment of the: maintenance and operation expenses so much 
of the revenues as may be necessary for such purposes or as may be specified in the proceedings; 

(2) income derived from franchises granted by the governing body of a wc or munici- 
pality; 

(8) contributions, grants or thay financial assistance from the state or federal eral btRaCOiN 
or any other source; ; pes 

(4) ‘county or municipal gasoline tax revenue; or ot 

(5) any one or a combination of these sources. is 

C. The ordinance is irrepealable as long as any indebtedness on the Done is unpaid a the 
county or municipality. 


History: 1978 Comp., § 7-24A-14, enacted by Laws Subsection B(5) as B(4), added Subsection B(4) and, in 
1978, ch. 182, § 14; 1985, ch. 196, § 7; 1999, ch. 226, § 2. Subsection B(5), substituted "any one or, a combination" 
The 1999 amendment, effective July 1, 1999, made for "any combination", si fy 0); 
stylistic changes in Subsection A, redesignated; former , 


7-24A-15. Terms of bonds. | . job Ks 


A. The ordinance dathariaitie issuance df bonds shall spubity: 
(1) issuance in any number of series; 
(2) maturity dates; 
(3) interest payable on the bonds; 
(4) denominations; 
(5) form, either coupon or registered; 
(6) conversion or registration privileges; 
(7) rank or priority; 
(8) manner of execution; | 
(9) if desirable, features of redemption, prior to maturity cee or ater Me premium; and 
(10) the terms, manner and medium of payment and redemption. 

B. No member of the governing body or any person executing bonds is personally liable on any 
bond. All bonds are payable solely from the sources specified in the authorizing ordinance. No bond 
is a debt, liability or general obligation of the issuing county or municipality. 

C. The terms prescribed by the authorizing ordinance and by this section shall be carried on 
the face of each bond. | 


History: 1978 Comp., § 7-24A-15, enacted by Laws 
1978, ch. 182, § 15; 1985, ch. 196, § 8. 


7-24A-16. Sale of bonds. 


A. Bonds may be sold at either public or private sale; provided that no such bonds may be sold 
at any price which does not result in an actual net interest cost to maturity, computed on the basis 


1000 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reseryed. 


7-24A-17 COUNTY AND MUNICIPAL GASOLINE TAX 7-24A-20 


of standard tables of bond values, in excess of the maximum net’effective interest rate permitted 
by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978] or the Public Securities Short- 
term Interest Rate Act [6-18-1 through 6-18-16 NMSA 1978], as applicable. 

B. If any county or municipal officer whose signature appears on any bond ceases to ne an 
officer before delivery of the bonds, the signature is valid for all PUTpOBES as a the officer bad re- 
mained in office until delivery. 

C. All bonds are fully negotiable, 


History: 1978 Comp., § 7-24A-16, enacted by Laws 
1978, ch. 182; § 16; 1985, ch. 196, § 9. 


7-24A-17. Construction. 


The County and Municipal Gasoline Tax Act is full authority for authorization and issuance of 
bonds. If [In] any proceeding involving the validity and enforceability of any bond or its security, 
any bond reciting in substance that it was issued by the county or municipality to aid in financing 
public transit or transportation projects or any other purpose authorized by the County and Mu- 
nicipal Gasoline Tax Act is conclusively presumed to have been issued for a county or municipal 
transit or transportation project or other purpose in accordance with that act. 


History: 1978 Comp., § 7-24A-17, enacted by Laws IV, § 23, was effective May 17, 1978, 90 days. after the ad- 


1978, ch, 182, § 17. journment of the legislature. 
Effective dates. — Laws 1978, ch. 182 contained no Bracketed material. — The bracketed material was 
effective date provision, but, pursuant to N.M. Const, art. inserted by the compiler and is not part of the law. 


7-24A-18. Additional security. 


To further the marketability of bonds, the ordinance authorizing their issue may: 

A. secure their payment by deed of trust or mortgage conveying county or municipally owned 
land and improvements acquired for the public transit facility operation or use from the proceeds 
of the bonds to a trustee for the benefit and security of the bondholders; and 

B. authorize any other security agreement not in conflict with law. 


History: 1978 Comp., § 7-24A-18, enacted by Laws IV, § 23, was effective May 17, 1978, 90 days after the ad- 
1978, ch. 182, § 18. journment of the legislature. 

Effective dates. — Laws 1978, ch. 182 contained no 
effective date provision, but, pursuant to N,M. Const., art. 


7-24A-19. Foreclosure. 


If the interest or any serial maturity of any bond is in default, any obligee may foreclose against 
' the county or municipality under the same procedure provided for foreclosure of real estate mort- 
gages. The district court may appoint a receiver to operate the transit facilities or operation in 
default. 


History: 1978 Comp., § 7-24A-19, enacted by Laws IV, § 28, was effective May 17, 1978, 90 days after the ad- 
1978, ch. 182, § 19. journment of the legislature. 

Effective dates. — Laws 1978, ch. 182 contained no 
effective date provision, but, pursuant.to N.M. Const., art. 


7-24A-20. Legal investments. 


Bonds are legal investments for savings banks and insurance companies under the laws of this 
state. They are bonds, notes or other obligations of a county or municipality of this state, issued 
pursuant to a law of this state, for the purposes of investment or DURCHARP by the state investment 
officer. 
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History: 1978 Comp., § 7-24A-20, enacted by Laws IV, § 23, was effective May 17, 1978, 90 days after the ad- 
1978, ch, 182, § 20, journment of the legislature. 

Effective dates. — Laws 1978, ch. 182 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


7-24A-21, Joint election. 


A. If an election is held by one or more municipalities within a county or a municipality and 
the county concerning adoption of the county and municipal gasoline taxes, such election may be 
held jointly by such county and municipality, or municipalities, and may be held at any election 
except a primary election. 

B. The election may be conducted using paper ballots. Consolidated voter precincts may be 
used if the board of county commissioners determines that such a consolidation would provide for 
a cost-effective and efficient election process and such consolidation would insure the integrity of 
the election process. 

C. Ifa joint election is held by a municipality and a county pursuant to Section 7-24A-6.1 
NMSA 1978 and a simple majority of the qualified electors of the county voting on the issue vote 
in favor of imposing the county-wide gasoline tax, the tax shall be imposed by the division and col- 
lected pursuant to the County and Municipal Gasoline Tax Act. 


History: 1978 Comp., § 7-24A-21, enacted by Laws 
1978, ch. 182, § 21; 1985, ch. 196, § 10; 1986, ch. 74, § 3. 


ARTICLE 24B 
Special County Hospital Gasoline Tax 


Sec. an Sec. 

7-24B-1. Repealed. 7-24B-6; Repealed. 
7-24B-2. Repealed. A 7-24B-7. Repealed. 
7-24B-3. Repealed. ; 7-24B-8. Repealed. 
7-24B-4, Repealed. ; 7-24B-9. - Repealed. 
7-24B-5. Repealed. : 7-24B-10. Repealed. 


7-24B-5.1. Repealed. 


7-24B-1. Repealed. | 
Repeals. — Laws 2019, ch, 274, § 16 repealed 7-24B-1 of former section, see the 2018 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1987, ch. 45, § 10, re- Source.com, 
lating to short title, effective July 1, 2019. For provisions 


7-24B-2. Repealed. 
Repeals. — Laws 2019, ch. 274, § 16 repealed 7-24B-2 of former section, see the 2018 NMSA 1978 on NMOne 


NMSA 1978, as enacted by ‘Laws 1987, ch. 45, § 11, re- Source.com. 
lating to definitions, effective July 1, 2019. For provisions 


7-24B-3. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-24B-3 of former section, see’ the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 12, relat- Source.com. 
ing to use of proceeds, effective July 1, 2019. For provisions 


7-24B-4. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-24B-4 _ imposition, rate, effective July 1, 2019. For provisions 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 13; relat- of former section, see the 2018 NMSA 1978 on NMOne 
ing to special county hospital gasoline tax, authorization, Source,com. 
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7-24B-5. Repealed. 


Repeals. — Laws 1990, ch. 88, § 21 repealed 7-24B-5 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 14, re- 
lating to procedure for adoption of ordinance, effective 


7-24B-5.1. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-24B- 
5,1 NMSA 1978, as enacted by Laws 1990, ch, 88, § 16, re- 
lating to registration required, effective July 1, 2019. For 


7-24B-6. Repealed. 


Repeals. — Laws 2019, ch, 274, § 16 repealed 7-24B-6 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 15, re- 
lating to ordinance shall conform to certain provisions of 


7-24B-7. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-24B-7 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 16, re- 
lating to referendum requirements, effective July 1, 2019. 


7-24B-8. Repealed. 


Repeals, — Laws 2019, ch. 274, § 16 repealed 7-24B-8 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 17, re- 
lating to collection of special county hospital gasoline tax, 


7-24B-9. Repealed. 


Repeals. — Laws 2019, ch. 274, § 16 repealed 7-24B-9 
NMSA 1978, as enacted by Laws 1987, ch. 45, § 18, relat- 
ing to interpretation of Special County Hospital Gasoline 


7-24B-10. Repealed. 


Repeals. — Laws 1990, ch. 88, § 21 repealed 7-24B-10 
NMSA 1978,'as enacted by Laws 1987, ch. 45, §.19, relat- 
ing to imposition of federal regulations, effective May 16, 


RESOURCES EXCISE TAX 7-25-1 


May 16, 1990. For provisions of former section, see the 
1989 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


the Gasoline Tax Act, effective July 1, 2019. For provisions 
of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


effective July 1, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


Tax Act, effective July 1, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


1990. For provisions of former section, see the 1989 NMSA 


1978 on NMOneSource.com. 


ARTICLE 25 


Resources Excise Tax 


1. Short title. 

2. Purpose. 

-3. Definitions, 

4, Rate and measure of tax; denomination as "re- 
sources tax", 

-25-5. Rate and measure of tax; denomination as "pro- 

cessors tax". 


7-25-1. Short title. 


Sec. 

7-25-6. Rate and measure of tax; denomination as "ser- 
vice tax". 

7-25-7. Exemption; resources tax. 

7-25-8. Sales of natural resources subject to Greaé Re- 
ceipts and Compensating Tax Act: 

7-25-9. Date payment due. 


Chapter 7, Article 25 NMSA 1978 may be cited as the "Resources Excise Tax Act", 
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History: 1958 Comp., § 72-16A-20, enacted by Laws For article, "New Mexico's Effort at Rational Taxation of 
1966, ch. 48, § 1; 1985, ch. 65, § 21. Hard-Minerals Extraction," see 10 Nat. Resources J. 415 
Cross peferences. — For provisions, governing admin- (1970). 
istration and enforcement, see 7-1-2 NMSA 1978, © For comment, "Coal Taxation in the Western States: The 
For duty of successor in business with respect to this Need*for a Regional Tax Policy," see 16, Nat. Resources J. 
act, see 7-1-61 NMSA 1978 et seq. ih (1976). Agee me iN 
‘or comment, "Taxation of the Uranium Industry: An 
ANNOTATIONS Economic Proposal," see:7 N,M. L, Rev.69 (1976-77). 


Law reviews. — For comment, "Approaches to State Am. Jur. 2d, A.L.R. and ©.J.S. references. — 71 Am. 


5 a. " 0 Nat. Re oT Jur, 2d State are Local Taxation §§ 28 to 30, 614. 
Tete the Mining Industry," see 10 Nat. Resources $4 C58, Taxation § 95 et sea. 


7-25-2. Purpose. 


The purpose of the Resources Excise Tax Act is to provide revenue for public purposes by levying 
a tax on the privilege of severing and processing natural resources within New Mexico. 


History: 1953 Comp., § 72-16A-21, enacted by Laws Taxation of lumber nGsiness activities. — "Road 
1966, ch. 48, § 2. maintenance" and "hauling" are an integral and indis- 
Effective dates, — Laws 1966, ch. 48, § 14 made Laws pensable part of a taxpayer's activity of severing timber 
1966, ch. 48, § 2 effective July 1, 1967. and delivering it to a lumber mill and as such are exempt 
, ' from the gross receipts tax (see Sections 7-9-1 to 7-9-81 

ANNOTATIONS ¥ NMSA 1978) by the provisions of Section 7-9- 35 NMSA 


1978, while being, taxable under the Resources Excise 


Pri f Exci Act i 
ring BE) Pur pone eects na sae ee ee ee Tax Act. Carter & Sons, Inc. v. N.M. Bureau of Revenue, 


encourage the development of the extractive industries of 
this state through the imposition of rates that are a frac- 1979-NMCA-025, 92 N.M. 591, 592 P.2d 191. 

tion of the gross receipts tax (see Sections 7-9-1 to 7-9-81 Am. Jur, 2d, A.L.R. and C.J.S. references, poe 
NMSA 1978). Carter & Sons, Inc. v. N.M. Bureau of Rev- C.J.8. Taxation § 95 et seq, 

enue, 1979-NMCA-025, 92 N.M. 591, 592 P.2d 191. 


7-25-3. Definitions. 


As used in the Resources Excise Tax Act: 

A. "department" means the taxation and revenue department, the secretary of 1 facatiinl and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. "natural resource" means timber and any product thereof and any metalliferous or nonInee 
alliferous mineral product, combination or compound thereof, severed in New Mexico but does not 
include oil, natural gas, liquid hydrocarbon ee or any combination thereof, carbon diox- 
ide, helium or nonhydrocarbon gas; 

C. "person" means any individual, estate, trust, receiver, cboperatty association, club, corpora- 
tion, company, firm, partnership, joint venture, syndicate or other entity; 

D. "processing" means smelting, leaching, refining, reducing, compounding or otherwise pre- 
paring for sale or commercial use any natural resource so that its character or condition is materi- 
ally changed in mills or plants located in New Mexico; 

E. "processor" means any person engaging in the business:of processing natural resources that 
the person owns, or any person who is the owner of natural resources and who has another pérson 
perform the processing of such natural resources; 

F. "service charge" means the total amount of money or the reasonable value of other con- 
sideration received for severing or processing any natural resource by any person who is not the 
owner of the natural, resource. However, if the money received does not represent the value of the 
severing or processing performed, ' ‘service charge" means the reasonable value of the severing or 
processing performed; ages 

G. "severer" means any person engaging in the business of severing natural resources that the 
person owns, or any person who is the owner of natural resources and who has ron person 
perform the severing of such natural resources; 

H. "severing" means mining, quarrying, extracting, felling or producing any natural resource 
in New Mexico for sale, profit or commercial use; and 
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I, "taxable value" means the value after severing or processing, without deduction of any kind 
other than specified in this subsection, of any natural resource severed or processed in New Mexico. 
It is presumed, in the absence of preponderant evidence of another value, that the taxable value 
means the total amount of money or the reasonable value of other consideration received for the sev- 
ered or processed natural resource. However, if the amount of money received does not represent the 
value of the severed or processed natural resource or if the severed or processed natural resource is 
not sold, the taxable value shall be the reasonable value of the severed or processed natural resource. 
All natural resources severed or processed in New Mexico shall be included in determining taxable 
value, regardless of the place of sale or the fact that delivery may be made to points outside of New 
Mexico. If any person shall ship, transmit or transport natural resources out of New Mexico without 
making sale of them or shall ship, transmit or transport natural resources out of New Mexico in an 
unfinished condition, the value of the natural resources in the condition in which they existed when 
shipped, transmitted or transported out of New Mexico and before they enter interstate commerce, 
without deduction of any kind other than specified in this subsection, shall be the basis for determin- 
ing the taxable value. Amounts received from selling natural resources, other than metalliferous 
mineral ores, whether processed or unprocessed, to the United States or any agency or instrumental- 
ity thereof, the state of New Mexico or any political subdivision thereof, or to organizations that have 
demonstrated to the department that they have been granted exemption from the federal income 
tax by the United States commissioner of internal revenue as organizations described in Section 501 
(c) (3) of the United States Internal Revenue Code of 1954, as amended or renumbered, which em- 
ploy the natural resource in the conduct of functions described in Section 501 (c) (3) and not in the 
conduct of an unrelated trade or business as defined in Section 513 of the United States Internal 
Revenue Code of 1954, as amended or renumbered, may be deducted from taxable value. Any royalty 
or other similar interest, whether payable in cash or in kind, paid to the United States or any agency 
or instrumentality thereof, or the state of New Mexico or any political subdivision thereof, or any In- 
dian tribe, Indian pueblo or Indian that is a ward of the United States may be deducted from taxable 
value. In computing taxable value, any owner of natural resources may deduct any service charge on 
which the service tax imposed by Section 7-25-6 NMSA 1978 is payable. 


History: 1953, Comp., § 72-16A-22, enacted by receipts tax and taxable, under the service tax provided by 
Laws 1966, ch. 48, § 3; 1968, ch. 58, § 1; 1969, ch. 267, Section 7-25-6 NMSA 1978 when such construction work 
§ 1; 1970, ch. 14, § 1; 1971, ch. 28, § 1; 1972, ch. 37, § 1; is incidental to the severing. Patten v. Bureau of Revenue, 
1977, ch. 249, § 50; 1979, ch. 255, § 1; 1985, ch. 65, § 22; 1974-NMCA-051, 86 N.M, 355, 524 P.2d 527. 

1986, ch. 20, § 91; 2007, ch. 275, § 3. Highway department owns sand and gravel sev- 

Cross references. — For Sections 501(c)(3) and 513 of ered from leased pits. — Highway department is owner 
the Internal Revenue Code of 1954, see 26. U.S.C. 88 501(c) of sand and gravel processed or severed from pits it 
(3) and 513, respectively. leases from others. -/.W. Jones Constr. Co, v. Revenue Div., 

The 2007 amendment, effective July 1, 2007, excluded 1979-NMCA-144, 94 N.M. 39, 607 P.2d 126. 
helium and nonhydrocarbon gas in the definition of "natu- "Taxable value" includes reimbursements for 
ral resource", tax increases. — When a severer is reimbursed for the 

amount of a severance tax increase, it must include the 
ANNOTATIONS reimbursed amount in "taxable value" in figuring the re- 


sources tax. In re Ranchers-Tufco Limestone Project Joint 
Venture, 1983-NMCA-126, 100 N.M. 632, 674 P.2d 522, 
cert. denied, 100 N.M. 505, 672 P.2d 1136. 

Law reviews. — For comment, "Taxation of the Ura 
nium Industry: An Economic Proposal," see 7 N.M. L. Rev. 
69 (1976-77). 


"Severing" includes incidental development work. 
— The exemption from the gross receipts tax provided by 
Section 7-9-35 NMSA 1978 applies when severing was 
taking place as the development work was performed 
and none of taxpayer's work was preliminary to or pre- 
paratory for severing; receipts from development work, 
which includes construction, are exempted from the gross 


7-25-4. Rate and measure of tax; denomination as "resources tax" 


A. For the privilege of severing natural resources, there is imposed on any severer of natural 
resources in New Mexico an excise tax at the following rates on the taxable value of the natural 
resources: 

(1) all natural resources except potash and pao Ham three-fourths of one percent; 
(2) potash, one-half of one percent; and 
(3) molybdenum, one-eighth of one percent. 

B. The tax imposed by this section shall be referred to as the "resources tax". 
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History: 1958 Comp., § 72-16A-23, enacted by Laws 
1966, ch. 48, § 4; 1970, ch. 8, § 3; 1973, ch. 144, § 1; 
1999, ch. 177, § 1; repealed and reenacted by 1999, 
ch, 177, § 2. 

Cross references. — For exemption of natural re- 
source on which processors tax is paid, see 7-25-7 NMSA 
1978. 

1999 amendments. — Laws 1999, ch. 177, § 1, for tax 
years beginning July 1, 1999 and ending July 1, 2002, re- 
duced the three-quarters of one percent tax on copper in 
Subsection A and provided for a resources tax on copper 
of one-fourth of one percent until July 1, 2002. See Laws 
1999, ch. 177, § 5 for the applicability of Laws 1999, ch. 
177, §§ land 3, | 

Laws 1999, ch. 177, § 2, applicable for the tax year 
beginning July 1, 2002, repealed and reenacted 7-25-4 


NMSA 1978 to.increase the resources tax on copper from . 


one-fourth of one percent to three-quarters of one percent. 


See Laws 1999, ch. 177, § 6 for the applicability of Laws 
1999, ch. 177, §§ 2 and 4. 


ANNOTATIONS 


Law reviews. — For comment, "Approaches to State 
Taxation of the Mining Industry," see 10 Nat. Resources J. 
156 (1970). 

For article, "New Mexico's Effort at Rational Taxation of 
Hard-Minerals Extraction," see 10. Nat. Resources J. 415 
(1970). 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," see 7 N.M. L. Rev. 69(1976-77). — 

For article, "Evaluating Congressional Limits on a 
State's, Severance Tax Equity Interest. in Its Natural 
Resources: An Essential Responsibility for the Supreme 
Court," see 22 Nat. Resources J. 673 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur, 2d State and Local Taxation §§ 218, 614. 


7-25-5. Rate and measure of tax; denomination as "processors tax". 


«A. For the privilege of processing natural resources, there is imposed on any processor of natu- 
ral resources in New Mexico an excise tax at the following rates on the taxable value of the natural 


resources: 


cent; 


(1). all natural resources except timber, potash and molybdenum, slwacsfouethe of one per- 


(2) timber, three-eighths of one percent; 
(3) potash, one-eighth of one percent; and : 
(4) molybdenum, one-eighth of one percent. 


B. The tax imposed by this section shall be referred to as the "processors tax". 


History: 1978 Comp., § 7-25-5, enacted by Laws 
1985, (1st S.S.), ch. 3, §§ 1, 2; 1999, ch, 177, § 3; re- 
pealed and reenacted by Laws 1999, ch. 177, § 4. 

1999 amendments, — Laws 1999, ch, 177, § 3, for tax 
years beginning July 1, 1999 and ending July 1, 2002, re- 
duced the three-quarters of one percent processors tax on 
copper to one-fourth of one percent. See Laws 1999, ch. 
177, § 5 for the applicability of Laws 1999, ch. Amt, 88 ef 
and 3. 

Laws 1999, ch. 177, § 4, applicable for dhe tax year 
beginning July 1, 2002, repealed and reenacted 7-25-5 
NMSA 1978 to increase the processors tax on copper in 
Subsection A(1)from one-fourth of one percent to three- 
fourths of'one percent. See Laws 1999, ch. 177, § 6 for the 
applicability of Laws 1999, ch. 177, §$ 2 and 4. 


$ 


ANNOTATIONS 


Law reviews. — For comment, "Approaches to State 
Taxation of the Mining Industry," see 10 Nat. Resources J. 
156 (1970). 

For article, "New Mexico's Effort at ; Rational Taxatin of 
Hard-Minerals Extraction," see 10 Nat. Resources J. 415 
(1970). 

For comment, "Taxation of the Uranium: Industry: An 
Economic Proposal," see 7 N.M. L. Rev. 69 (1976-77). 

For article, "Evaluating Congressional Limits on a 
State's Severance Tax Equity, Interest»in Its Natural 
Resources: An Essential Responsibility for the Supreme 
Court," see 22 Nat. Resources J. 673 (1982). ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 218, 614. 

84 C.J.S. Taxation § 95 et.seq. 


7-25-6. Rate and measure of tax; denomination as"service tax". 


A. For the privilege of severing or processing in New Mexico natural resources that are owned 
by another person and are not otherwise taxed by Sections 7-25-4 and 7-25-5 NMSA 1978, there 
is imposed on the service charge of any person severing or processing natural resources that are 
owned by another person an excise tax at the same rate that would be imposed on.an owner of 
natural resources for performing the same function. 

B. The tax imposed by this section shall be referred to as the "service tax". 


History: 1953 Comp., § 72-16A-25, enacted te Laws 
1966, ch. 48, § 6; 1993, ch. 30, § 25. 

The 1993 amendment, effective June 18, 1993, herp 
tuted "Sections 7-25-4 and 7-25-5 NMSA 1978" for "Sec- 


ANNOTATIONS ‘ 


Severance alone does not give rise to taxable 
event. Yankee Atomic Elec. Co. v. N.M. & Ariz. Land Co., 


tions 4 and 5 of the Resources Excise Tax Act" in Subsec- ~ 632 F.2d 855 (10th Cir. 1980). pie 


tion A. 
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Severance and sale, transportation or consump- construction work is incidental to the severing. Patten v. 
tion triggers tax. — Severance, coupled with the sale, Bureau of Revenue, 86 N.M. 355, 524 Pad 527 (Ct,-App. 
transportation out of New Mexico, or consumption thereof 1974). 
triggers the imposition of the tax. Yankee Atomic Elec. Co. Law reviews. — For comment, iidripoon chen to State 
v. N.M. & Ariz, Land Co., 632 F.2d 855 (10th Cir. 1980). Taxation of the Mining Industry," see 10 Nat. Resources J. 

Receipts from development work incidental to 156 (1970), 
severing taxable under this section. — The exemp- For article, "New Mexico's Effort at Rational Taxation of 
tion from the gross receipts tax provided by Section 7-9-35 Hard-Minerals Extraction," see 10 Nat. Resources J. 415 
NMSA 1978 applies when severing was taking place as (1970). 
the development work was performed and none of taxpay- ~~." For comment, "Taxation of the Uranium Industry: An 
er's work was preliminary to or preparatory for severing; Economic Proposal," see 7 N.M.L. Rev. 69 (1976-77). 
receipts from development work, which includes construc- Am. Jur. 2d, A.L.R. and C.J.S. references. — 71: Am. 


tion, are exempted from the gross receipts tax and taxable Jur, 2d State and Local Taxation §§ 218, 614; 
under the service tax provided by, this section when such ,' 


1-25-7, Exemption; resources tax. 


Exempted from the resources fax is the taxable value of any natural 1 resource that is processed 
in New Mexico and on whose taxable value. the processors tax is paid. 


Hiblory: 1953 Comp., § 72-16A-96, ehabled by Didws Cross references. — For resources: tax, see 7-25-4 
1966, ch. 48,§ 7. NMSA 1978. 
Effective ‘dateai — Laws 1966, ch. 48; § 14 made Laws For processors tax, see 7-25-5 NMSA 1978. 


1966, ch. 48, § 7 effective July 1, 1967. 


7-25-8. Sales of natural resources subject to Gross Receipts and 
Compensating Tax Act. 


In addition to being subject to the Resources Excise Tax Act, any person who sells nonfissionable 
natural resources other than for subsequent sale in the ordinary course of business or for use as 
an ingredient or component part of a manufactured product is also subject to the provisions of the 
Gross Seal and Compensating Tax Act [Chapter 7, Article 9 NMSA 197 5) on such sales. 


History: 1953 Comp., § 72- 16A-27, enacted by Lewa Cross tet lei For exception to exemption from 
1966, ch. 48, § 8; 1984, ch. 2, § 8. gross receipts tax of persons liable for resources excise 
tax, see 7-9-35 NMSA 1978, 


7-25-9. Date payment due. 


The taxes imposed by the Resources Excise Tax Act are to be paid on or before the twenty-fifth 
day. of the month following the month in which the first of the following occurs: sale, transporta- 
tion out of New Mexico or consumption. 


History: 1953 Comp.,, § 72-16A-28, enacted by Laws | Cross references. — For deposit of receipts in sus- 
1966, ch. 48, § 9; 1970, ch. 43, § 1; 1977, ch. 235, § 1. pense fund, see 7-1-6 NMSA 1978. 


ARTICLE 26 


Severance Tax 


Sec. ; Sec. 
7-26-1. Short title. 7-26-5. Tax rates on severed natural resources except 
7-26-2. Definitions. coal and uranium, 
7-26-3. Imposition of tax; denomination as "severance 7-26-6. Severance tax on coal; surtax. 
Lax, 7-26-6.1. Repealed. 
7-26-4. Determination of taxable value of natural. re- 7-26-6.2. Coal surtax exemption; qualification réquire- 
sources. ments. 
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Sec. Sec. 

7-26-7. Séverance tax on uranium. 7-26-9.. Repealed. 
7-26-7.1. Repealed. 7-26-10. Repealed. 
7-26-8. Date payment of tax due. 7-26-11. ape 


Sections 7-26-1 through 7-26-8 NMSA 1978 may be cited as the "Severance Tax Act"... 


History: Laws 1971, ch. 65, § 1; 1953 Comp., § 72-18- For comment, "Constitutional Limitations On State 


1; Laws 1977, ch. 102, § 3; 1985, ch. 65, § 23. Severance Taxes," see 20 Nat. Resources J. 887 (1980). 
Cross references. — For provisions governing admin- For comment, "An Outline For Development of Cost- 
istration and enforcement, see 7-1-2 NMSA 1978. Based State Severance Taxes," see 20 Nat. Resources J. 
For oil and gas severance tax, see 7-29-1 to 7-29-23 913 (1980). 
NMSA 1978. For article, "Evaluating Congressional Limits on a 
State's Severance Tax Equity Interest in Its Natural 
ANNOTATIONS Resources;-An Essential Responsibility for the Supreme 


Court," see 22 Nat. Resources J. 673 (1982). 


i — t, BA hes to St 
Law eviews For comment, papargeches louyale For article, "State Policies and Practices in Coal Sever- 


Taxation of the Mining Industry," see 10 Nat. Resources J. 


156 (1970). ance Taxation," see 27 Nat. Resources J. 591 (1987). 

For article, "New Mexico's Effort at Rational Taxation of Am. Jur, 2d, A.L.R. and C.J.S, references. —,71 Am. 
Hard-Minerals Extraction," see 10 Nat. Resources J. 415 Jur. 2d State and Local Taxation § 614. 
(1970). N i gp severance of natural resources from. aul 32 


For comment, "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see 16 Nat. Resources J. Severance tax as property tax or privilege tax, 103. 
415 (1976). A.L.R. 35. 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," see 7 N.M.L. Rev. 69 (1976-77). 


7-26-2. Definitions. 


As used in the Severance Tax Act: 

A. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

B. “natural resource" means ainiBer and any metalliferous or nonmetalliferous ininaball prod- 
uct, combination or compound thereof but does not include oil, natural gas, liquid hydrocarbon, 
individually or any combination thereof, or carbon dioxide; 

C. "severer" means any person engaging in the business of severing natural resources that the 
person owns or any person who is the owner of natural resources and has another person perform 
the severing of such natural resources; 

D. "severing" means mining, quarrying, extracting, felling or producing any natural resources 
in New Mexico; if 

E. "owner", when used in connection with the severing of any of the natural resources covered 
by the Severance Tax Act under any lease or contract with the state or United States, includes any 
person having a right to sever those resources; and 


. 


F. "director" or "secretary" means the secretary of taxation and revenue. 

History: Laws 1937, ch. 1038, § 2; C.S. 1929, § 97-4A- For comment, "An Outline For Development of Cost- 
102; 1941 Comp., § 76-1302; Laws 1949, ch. 65, § 2; Based State Severance Taxes," see 20 Nat. Resources J. 
1951, ch. 24, § 1; 1953 Comp., § 72-18-2; Laws 1957, ch. 913 (1980). 

79, § 1; 1959, ch. 52, § 27; 1961, ch. 98, § 2; 1970, ch. 8, § For article, "State Policies and Practices in Coal Sever- 
2; 1974, ch. 61, § 1; 1977, ch. 102, § 4; 1985, ch. 65, § 24; ance Taxation," Nat. Resources J. 591 (1987). 


1986, ch. 20, § 92. 
ANNOTATIONS 


Law reviews. — For comment, "Constitutional Limita- 
tions On State Severance Taxes," see 20 Nat. Resources J. 
887 (1980), 
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7-26-3 SEVERANCE TAX 7-26-4 


7-26-3. Imposition of tax; denomination as "severance tax" 


For the privilege of severing natural resources, there is imposed on any severer of natural re- 
sources in New Mexico an excise tax on the taxable value or the quantity of natural resources 
severed and saved by or for him as determined under, and at the rates provided in the Severance 
Tax Act. The tax imposed by this section shall be known as the "severance tax". 


History: 1953 Comp., § 72-18-3, enacted by Laws 
1971, ch. 65, § 5; 1977, ch. 102, § 5. 


ANNOTATIONS 


Responsibility for payment attaches at time of 
sale. — The legal incidence or the responsibility for the 
payment of the severance tax attaches at the time that 
a sale is made. United Nuclear Corp. v. Revenue Div., 
1982-NMCA-067, 98 N.M. 296, 648 P.2d 335, cert. denied, 
98 N.M. 336, 648 P.2d 794. 

Responsibility for payment falls upon severer of 
resource. — The legal incidence or the responsibility for 
the payment of the tax falls on the taxpayer who is the 
severer of the natural resource. United Nuclear Corp. v. 
Revenue Div., 1982-NMCA-067, 98 N.M. 296, 648 P.2d 335, 
cert. denied, 98 N.M. 336, 648 P.2d 794. 

Law reviews. — For-comment, "Approaches to State 
Taxation of the Mining Industry," see 10 Nat. Resources J. 


For article, "New Mexico's Effort at Rational Taxation of 
Hard-Minerals Extraction," see 10 Nat. Resources J. 415 
(1970). 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," see 7 N.M.L. Rev. 69 (1976-77). 

For article, " 'New Mexican Nationalism' and the Evo- 
lution of Energy Policy in New Mexico," see 17 Nat. Re- 
sources J,.283 (1977). 

For comment, "Constitutional Limitations On. State 
Severance Taxes," see 20 Nat, Resources J. 887 (1980). 

For comment, "An Outline For Development of Cost- 
Based State Severance Taxes," see 20 Nat. Resources J. 
913 (1980). 

Am. Jur, 2d, A.L.R. and C..S, ‘references. — 71 Am. 
Jur, 2d State oad Local Taxation § 614. 

Tax on severance of natural resources from soil, 32 
A.L.R. 827. 

Severance tax as property tax or privilege tax, 103 
A.L.R. 35. 


156 (1970). 


7-26-4, Determination of taxable value of natural resources. 


A. Except as otherwise provided in Subsections C, E,.F and G of this section, the "taxable 
event" is the severance of a natural resource whose taxable value is determined under the provi- 
sions of this section. 

B.__ For all natural resources except potash or potash products Roacaiben under Subsection C of 
this section, molybdenum or molybdenum products described under Subsection D of this section, 
copper, lead or zinc described in Subsection E of this section, gold described in Subsection F of this 
section, silver described in Subsection G of this section, coal and uranium, the gross value of the 
' natural resource is the sales value of the severed and saved product at the first marketable point 
without any deductions, except that: 

(1) . for those products having a posted field or market price at the point of production, the 
gross value is its posted field or market price, except that the gross value of potash is forty percent 
of the posted field or market price, less those expenses of hoisting, crushing and loading neces- 
sary to place the severed product in marketable form and at a marketable place, but the allowable 
deductions for hoisting, loading and crushing shall not exceed fifty percent of the posted field or 
market price; and 

(2) for those products that. must be processed or beneficiated before sale, the gross value is 
the sales value after deducting freight charges from the point of severance to the point of first sale 
and the cost of processing or beneficiation. 

C. The gross value for each type of potash and potash product requiring processing or ben- 
eficiation (other than sizing),,.regardless of the form in which the product is actually sold, shall 
be thirty-three and one-third percent of the proceeds realized from the sale of muriate of potash 
and sulphate of potash magnesia, as standard. grades, and thirty-three and one-third percent of 
the value of such products consumed in the production of other potash products,.less fifty percent 
of such reported value as a deduction for expenses of hoisting, loading, crushing, processing and 
beneficiation, For purposes of this subsection, the taxable event occurs when products are sold or 
consumed. Any potash or potash. products, the value of which is computed under this subsection, 
shall not also have their, value computed by the use of any of the provisions of Subsection B of this 

section. 

D,. The gross value for each type of molybdenum and molybdenum product requiring process- 
ing or beneficiation, regardless of the form in which the product is actually sold, shall be the value 
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of molybdenum contained in concentrates shipped or sold from a mine site, but inno event a value 
less than the value that bona fide sales which reflect current market conditions would yield for 
the same quantity of molybdenum products contained in concentrates at the mine site, less fifty 
percent of that value as a deduction for the expenses of hoisting, loading, crushing, processing and 
beneficiation. 

E. The gross value for copper, lead and zinc shall be sixty-six and two-thirds percent of the 
sales value established from published price data, as further described in this subsection, of the 
quantity of copper, lead or zinc recoverable from the concentrate or other product which is sold 
or is shipped, transmitted or transported out of New Mexico without sale, less fifty percent of the 
sales value as a deduction for the expenses of hoisting, loading, crushing, processing and beneficia- 
tion. For purposes of this subsection, the taxable event occurs when the severer sells copper, lead 
or zinc in New Mexico or when the severer ships, transmits or transports copper, lead or zinc out 
of New Mexico without first making sale of it. The secretary shall designate by regulation which 
published price index shall be used to establish the sales value for each resource. The sales value 
for each resource shall be the monthly average price published for each resource for the month in 
which the taxable event occurs. When the taxable event is sale, the recoverable quantity of cop- 
per, lead or zine shall be reported as the provisional quantity determined by presale assay, and 
the reported quantity may be adjusted in a report filed after final assay, if necessary. When the 
taxable event is shipment, transmission or transportation out of New Mexico without sale, the re- 
coverable quantity of copper, lead or zinc shall be reported as the provisional quantity determined 
after preshipment assay. Copper, lead or zinc shall not be considered saved for the purposes of the 
Severance Tax Act unless the copper, lead or zinc can economically be separated and saved from 
the dominant resource, which is the resource subject to sale by the severer. Any copper, lead or zinc 
the value of which is computed under this subsection shall not also have its value computed by the 
use of any of the provisions of Subsection B of this section. 

F. The gross value for gold shall be the sales value established from published price data, as 
further described in this subsection, of the quantity of gold recoverable from the concentrate or 
other product which is sold or is shipped, transmitted or transported out of New Mexico without 
sale, less fifty percent of the sales value as a deduction for the expenses of hoisting, loading, crush- 
ing, processing and beneficiation. For purposes of this subsection, the taxable event occurs when 
the severer sells gold:in New Mexico or when the severer ships, transmits or transports gold out 
~ of New Mexico without first making sale of it. The secretary shall designate by regulation which 
published price index shall be used to establish the sales value for gold. The sales value for gold 
shall be the monthly average price published for gold for the month in which the taxable event 
occurs. When the taxable event is sale, the recoverable quantity of gold shall be reported as the 
provisional quantity determined by presale assay, and the reported quantity may be adjusted in 
a report filed after final assay, if necessary. When the taxable event is shipment, transmission or 
transportation out of New Mexico without sale, the recoverable quantity of gold shall be reported 
as the provisional quantity determined after preshipment assay. For purposes of the Severance 
Tax Act, gold shall not be considered saved unless the gold can economically be separated and 
saved from the dominant resource, which is the resource subject to sale by the severer. Any gold 
the value of which is computed under this subsection shall not also have its value computed by the 
use of any of the provisions of Subsection B of this section. 

G. The gross value for silver shall be eighty percentiof the gallos value established from pub- 
lished price data, as further described in this subsection, of the quantity of silver recoverable from 
the concentrate or other product which is sold or is shipped, transmitted or transported out of New 
Mexico without sale, less fifty percent of the sales value as a deduction for the expenses of hoisting, 
loading, crushing, processing and beneficiation. For purposes of this’ subsection, the taxable event 
occurs when the severer sells silver in New Mexico or when the severer ships, transmits or trans- 
ports silver out of New Mexico without first making sale of it. The secretary shall designate by reg- 
ulation which published ‘price index shall be used to establish the sales value for silver. The sales 
value for silver shall be the monthly average price published for silver for the month in which the 
taxable event occurs. When the taxable event is sale, the recoverable quantity of silver shall’ be 
reported as the provisional quantity determined by presale assay, and the reported quantity may 
be adjusted in a report filed after final assay, if necessary. When the taxable event is shipment, 
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transmission or transportation out of New Mexico without sale, the recoverable quantity of silver 
shall be reported as the provisional quantity determined after preshipment assay. For purposes of 
the Severance Tax Act, silver shall not be considered saved unless the silver can economically be 
separated and saved from the dominant resource, which is the resource subject to sale by the se- 
verer. Any silver the value of which is computed under this subsection shall not also have its value 
computed by the use of any of the provisions of Subsection B of this section. 

H. The taxable value of all severed natural resources except coal and uranium is the gross 
value of the severed resource determined under this section less rental or royalty payments be- 
longing to the United States or the state. . 

I. The taxable value to be reported for severed and saved uranium-bearing material is the sales 
price per pound of the content of U,O, contained in the severed and saved or processed uranium, 
regardless of the form in which the product is actually disposed of, reduced by fifty percent for the 
purposes of Section 7-26-7 NMSA 1978. It is presumed, in the absence of preponderant evidence of 
another value, that the sales price means the total amount of money and the reasonable value 
of other consideration received, or either of them, for the severed and saved uranium ore or pro- 
cessed uranium "yellowcake" concentrate without deduction of any kind. However, if the severed 
and saved uranium ore or "yellowcake" concentrate is not sold as ore or concentrate, the sales price 
shall be the value of U,O, in ore or "yellowcake" concentrate represented in the final product. 


History: Laws 1971, ch. 65, § 6; 1958 Comp., § 72-18- Div., 1982-NMCA-067, 98 N.M. 296, 648 P.2d 335, cert. de- 
4; Laws 1972, ch. 47, § 2; 1977, ch. 102, § 6; 1981, ch. nied, 98 N.M. 336, 648 P.2d 794. 

169, § 1; 1983, ch. 210, § 1; 1984, ch. 84, § 1; 1986, ch. Tax assessment to include reimbursements for 

20, § 93. . . tax increases, — A severance tax assessment should in- 

clude any amount that is reimbursed to the severer due 

ANNOTATIONS to an increase in the severance tax. In re Ranchers-Tufco 


Limestone Project Joint Venture, 1983-NMCA-126, 100 
N.M. 632, 674 P.2d 522, cert. denied, 100 N.M. 505, 672 
P.2d 1136. 

Oil and gas taxes imposed by the state against a non- 


Taxable value of uranium-bearing material not 
affected by results of milling. — Taxable value of sev- 
ered, uranium-bearing material should be determined on _ 
the basis of the U,O, content of severed and saved raw é : 
dre When raw oré‘is sold; the U,O, later lost in the milling Indian producer whose operations are located on an In- 
process is not involved. In re Raenbhecs Tufco Limestone dian reservation do not constitute an impermissible bur- 


Project Joint Venture, 1983-NMCA-126, 100 N.M. 632, 674 den on interstate commerce. Cotton Petroleum v. State, 
- P.2d 522, cert. denied, 100 N.M. 505, 672 P.2d 1136. 1987-NMCA-121, 106°N.M. 517, 745 P.2d 1170, cert. 


Responsibility for payment attaches at time of quashed, 106 N.M. 511, 745,.P.2d 1159, aff'd, 490'U.S. 163, 
sale, — The legal incidence or the responsibility for the 109 S. Ct. 1698, 104 L. Ed. 2d 209 (1989). 
payment of the severance tax attaches at the time that Law reviews. — For comment, Taxation of the Ura- 
a sale is made. United Nuclear Corp. v. Revenue Div., nium Industry: An Economic Proposal," see 7 N.M.L. Rev. 


: 69 (1976-77). 
-NMCA- N.M. .2d 33 : 
ae aad fh a ee fae natty For comment, "Constitutional Limitations On State 


Severance Taxes," see 20 Nat. Resources J. 887 (1980). 

For comment, "An Outline For Development of Cost- 
Based State Severance Taxes," see 20 Nat. Resources J. 
913 (1980). 


"Taxable value" includes all monies received. — 
The taxpayer must include in the taxable value all mon- 
ies received, including the amount of severance tax that it 
has billed its customers. United Nuclear Corp, v, Revenue : 


7-26-5. Tax rates on severed natural resources except coal and 
uranium. 


The severance tax is imposed at the following rates on the taxable value determined under Sec- 
tion 7-26-4 NMSA 1978 of the following natural resources: 


NE AT OTN] REV ge ge eg Be ca eT RR Se I Be MR RI {RR ERM 2 1/2% 
Be atappen addlata ade sca ont BRCA G0 arts gish 0.0. dha Oh {od acutiankndia. tancusvnisse. BRE L/2% 
Oe Sorell Un be ei eae once oN taco coe eta coe cit Pence: cer erpeiocs, bot tea Aa each eo Ree ee 1/8% 

' D. pumice, gypsum, sand, gravel, clay, fluorspar and other nonmetallic mineral................. 1/8% 

E.. lead, zinc, thorium, molybdenum, manganese, rare earth and other metals.......... i. males 1/8% 
PPE Old end BEVEL NEUE, MII. osnssctontes nedicrancouapnca aca chy pare Qua Pin aron terns +0 L/5% 
History: 1953 Comp., § 72-18-5, enacted by Laws ANNOTATIONS 

1977, ch. 102, § 7; 1984, ch. 84, § 2. i | 
Repeals. — Laws 1971, ch. 65, § 7, repealed former 72- Law reviews. — For comment, "Constitutional Limita- 
18-5, 1953 Comp., relating to security to insure compli- tions On State Severance Taxes," see 20 Nat. Resources J. 
ance with severance tax provisions. 887 (1980). 
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For comment, "An Outline for Development of Cost- 
Based State Severance Taxes," see 20 Nat. Resources J. 
913 (1980). 


7-26-6. Severance tax on coal; surtax. 


A. The severance tax on coal is measured by the quantity of coal severed and saved. The tax- 
able event is sale, transportation out of New Mexico or consumption of the coal, whichever first oc- 
curs. Upon each short ton (two thousand pounds) of coal severed and saved, there shall be imposed 
on the severer a severance tax. For the period commencing on July 1, 1982, the severance tax rate 
shall be: : 

(1) surface coal, fifty-seven. cents ($.57); and 
(2) underground coal, fifty-five cents ($.55). 

B, The severance tax on coal shall be increased by a surtax, hereby imposed. The surtax shall 

be imposed on the unit of quantity of such product or natural resource at the following rates: 
(1) _ surface coal, sixty cents ($.60); and 
(2) underground coal, fifty-eight cents ($.58). 

C. The surtax rate on coal shall be increased on July 1, 1994, and on July 1 of each succeeding 
year by an amount equal to the product of the dollar amount of the severance tax imposed on each 
ton of coal by a percentage equal to the percentage rise in the producer price index for coal from 
the calendar year 1992 to the calendar year just prior to the year in which the surtax rates are 
computed, but in no case shall the surtax rate be decreased. The rates so computed shall be com- 
puted by the department in April of 1994 and in April of each year thereafter and published on or 
before May 1, 1994 and on or before May 1 of each year thereafter. 

If the producer price index for coal is substantially revised. or if the-base year used as an index 
of one hundred is changed, the department shall make an adjustment in the percentage used to 
compute the surtax rates that would produce results equivalent, as nearly as possible, to those 
that would have been obtained if the producer price index for coal had not been so revised.or if the 
base year had not been changed. If this index ceases to become available, then a comparable index 
based upon changes in the price of coal shall be adopted by the department by regulation. ; 

D. As used in this section: afi 

(1) "producer price index for coal" means the commodity code 05-1 as reported annually by 
the bureau of labor statistics at the United States department of labor in their annual producer 
price indexes data; 

(2) “surface coal" means coal that is severed using surface mining methods: 

(3) "surface mining" means the extraction of coal from the earth by removing the material 
overlying a coal seam and then removing the coal by common methods, including, but not.limited 
to, contour mining, strip mining, mountain top removal mining, box cut mining, open pit mining 
and area mining; and 

(4) “underground coal" means all coal that is not surface coal. 


pir 


History: 1978 Comp., § 7-26-6, enacted by Laws (2) to (4) in Subsection D; deleted "auger mining" follow- 
1982, ch. 77, § 1; 1989, ch. 261, § 1; 1993, ch. 89, § 1. ing “strip mining" in Paragraph (3) of Subsection D; and 
Cross references, — For intergovernmental! coal sev- made minor stylistic changes. 
erance tax credit, see 7-29C-2 NMSA 1978. The 1989 amendment, effective July 1,, 1989, added 
For. conservation tax on coal, see 7-30-1 to 7-30-27 '; surtax" to the section heading; in Subsection A deleted 
NMSA 1978. former Paragraph (1) which read: "for the’period end- 
The 1993 amendment, effective June 18, 1993, sub- ing June 30,.1982, the tax rate shall be fifty-seven cents 
stituted "1994" for "1993" in three places and "1992" for ($.57)", restructured former Paragraph (2) as the fourth 
"1991" in one place in the first paragraph of Subsection C; _ sentence, redesignated former Subparagraphs (a) and 
substituted "producer price index for coal" for "consumer (b) as Paragraphs (1) and (2), and-made minor stylistic 
price index" in the first and second paragraphs of Sub- changes;. added Subsections B and C; and redesignated 
section C; deleted the former first sentence of the second former Subsection C as Subsection D: 4 
paragraph of Subsection C defining "consumer price in- : 
dex" and substituted "If the producer price index for coal" ANNOTATIONS 


for "If the manner in which the consumer price index is Law reviews. — For comment, "Constitutional Limita- 


determined" at the beginning of the current second para- O " 
graph of Subsection C; inserted current Paragraph (1) and ee ( sag Es Sr eey aaat  etaoqon 


redesignated former Paragraphs (1) to (8) as Paragraphs 
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7-26-6.1 SEVERANCE TAX 7-26-6.2 


‘For comment, "An Outline For Development of Cost- ‘Am. Jur. 2d, A.L.R. and C.J.S. references. — Clas- 
Based State Severance Taxes," see 20 Nat. Resources J, sification of coal for purposes of taxation, 24.A.L.R. 1225: 
913 (1980). 


7-26-6.1. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-26-6.1 to.a credit for the payment of additional. coal severance 
NMSA 1978, as enacted by Laws 1980, ch. 62, § ms relating taxes, effective July 1, 1985. 


7-26-6.2. Coal surtax exeniotiot! qualification requirements. 


A. The following coal j is exempt from the surtax imposed on coal under the provisions. of Sec- 
tion 7-26-6 NMSA 1978: 

(1) coal sold and delivered pursuant to coal sales contracts that are entered into on or af- 
ter July 1, 1990, uAcer, which Relves start after July 1,,1990, if the sales contracts are not the 
resultiof: 

persis nrotfticel bata Berch deer mutually rescinding an bitin contract and negotiat- 
ing a revised contract under substantially similar terms and conditions; . 
(b) »a purchaser establishing an affiliated company to purchase coal on behalf of the 
purchaser; or 
(c). a purchaser independently abrogating a contract that was in effect on July 1, 1990 
with a producer for the purpose of securing the benefits of the exemption granted by this section; 
and 

(2) coal sold and delivered pursuant to a contract in effect on July 1, 1990 that exceeds the 
average calendar year deliveries under the contract during production years 1987, 1988 and 1989 
or the highest contract minimum during 1987, 1988'and 1989, whichever is greater. 

B. Ifa contract existing on July 1, 1990 is renegotiated between a producer and a purchaser 
after May 20, 1992 and if that renegotiated contract requires the purchaser to take annual coal 
deliveries in excess of the greater of the average calendar year deliveries under the contract dur- 
ing production years 1987, 1988 and 1989 or the highest Contract minimum during 1987, 1988 and 
1989, the surtax imposed by Subsection B of Section 7-26-6 NMSA.1978 shall not apply to such 
excess deliveries for the remaining term of the renegotiated contract. 

C. For coal exempt under the provisions of Paragraph (2) of Subsection A of this section, if the 
contract involved was for a lesser term during the production years specified, then actual deliver- 
ies shall be annualized to establish average calendar year deliveries, and in the event that, coal 
sold and delivered in a calendar year after June 30, 2009 falls below the average calendar year 
deliveries during 1987, 1988 and 1989, the exemption shall no longer apply unless the deliveries 
are reduced due to causes beyond the reasonable control of either party to the contract.. 

D. The taxpayer, prior to taking the exemption provided by this section, shall register any con- 
tract for the sale of coal that qualifies for the exemption from the surtax under the provisions of 
this section with the department on forms provided by the secretary. If upon examination of the 
contract or upon audit or inspection of transactions occurring under the contract the secretary or 
the secretary's delegate determines that a person who is a party to the contract has taken an ac- 
tion to circumvent the intent and purpose of this section, the exemption shall be disallowed. 


History: 1978 Comp., § 7-26-6.2, enacted by Laws The 1997 amendment, effective June 20, 1997, sub- 
1990, ch. 83, § 1 and Laws 1990, ch. 84, § 1; 1992, ch. stituted "1999" for "1997" following "June 30," in Subsec- 
65, § 1; 1992, ch. 115, § 1; 1994, ch. 73, § 1; 1995, ch. 53, tion B. 

81; 1997, ch: 61, § 1; 1999, ch. 86, § 1. The 1995 amendment, effective June 16, 1995, substi- 

The 1999 amendment, effective June 18, 1999, in tuted "June 30, 1997" for "June 30, 1995" in Paragraph (1) 
Subsection A, deleted "until July 1, 2009" following "is of Subsection A and in Subsections B and C. 
exempt" in the introductory language, and "and before The 1994 amendment, effective July 1, 1994, substi- 
June 30, 1999" following "July 1, 1990" in Paragraph (1); tuted "1995" for "1994" in Paragraph A(1), in the first sen- 
in Subsection B, deleted "prior to June 30, 1999 and" fol- tence of Subsection B, and. in Subsection C; substituted 
lowing "a purchaser" near the beginning and "or until "May 20, 1992" for "effective date of this 1992 act" in Sub- 
July 1, 2009, whichever occurs first" at the end; in Subsec- section B; and deleted "taxation and revenue" preceding 
tion C, substituted "June 30, 2009" for "June 30, 1999"; "department" in the first sentence of Subsection D. 


and made minor stylistic changes. 


1013 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


7-26-7 TAXATION 7-26-9 


The 1992 amendment, effective May 20, 1992, sub- whichever is greater" in Subsection A(2) and rewrote Sub- 
stituted "highest contract minimum during 1987, 1988 section B. 
and 1989, whichever is greater" for "contract minimum, 


7-26-7. Severance tax on uranium. 


The severance tax on uranium is measured by the quantity of U,O, contained in and recoverable 
from severed and saved uranium-bearing material whether that material is ore or solution, mea- 
sured in a standard manner established by regulation of the director. The taxable event is the sale, 
transportation out of New Mexico or consumption of the uranium-bearing material, whichever 
first occurs. Upon each pound of severed and saved U,O, contained in severed uranium-bearing 
material, there shall be collected from the severer a severance tax equal to three and one-half per- 
cent of taxable value. 


History: 1953 Comp., § 72-18-7, enacted by Laws has billed its customers. United Nuclear Corp. v. Revenue 
1977, ch. 102, § 9; 1980, ch. 62, § 2; 1981, ch. 169, § 2; Div., 1982-NMCA-067, 98 N.M, 296, 648 P.2d 335, cert. de- 


1983, ch, 210, § 2; 1985, ch. 65, § 25. nied, 98 N.M. 336, 648 P.2d 794. 

Repeals. — Laws 1971, ch. 65, § 7, repealed former 72- Taxable value of uranium-bearing material not 
18-7, 1953 Comp., relating to deducting severance taxes affected by results of milling. — Taxable value of sev- 
from royalties, etc. ered uranium-bearing material should be determined on 

Cross references. — For conservation tax on uranium, the basis of the U,O, content of severed and saved raw 
see 7-30-1 to 7-30-27 NMSA 1978. ore when raw ore is sold; the U,O, later lost in the milling 

process is not involved. In re Ranchers-Tufco Limestone 
ANNOTATIONS Project Joint Venture, 1983-NMCA-126, 100 N.M. 682, 674 

Severance alone does not give rise to taxable P.2d 522, cert, denied, 100 N.M. 505, 672 P.2d 1136, 
event. Yankee Atomic Elec. Co. v. N.M. & Ariz. Land Co., _Law reviews. — For comment, Taxation of the Ura- 
632 F.2d 855 (10th Cir. 1980). nium Industry: An Economic Proposal," see 7 N.M.L. Rev. 


69 (1976-77). 

For article, "Nonneutral Features of Energy Taxation," 
see 20 Nat. Resources J. 853 (1980). 

For comment, "Constitutional Limitations On State 


Severance coupled with sale, transportation or 
consumption triggers tax. — Severance, coupled with 
the "sale, transportation out of New Mexico, or consump- 
tion" triggers the imposition of the tax. Yankee Atomic — 


lee. Co. u. NM. & Ariz, Land Co., 632 F.2d 855 (10th Cir, Severance Taxes," see 20 Nat. Resourees J. 887 (1980), 
1980). ' For comment, "An Outline For Development of Cost- 
"Taxable value" includes all moneys received. — Based State Severance Taxes," see 20 Nat. Resources J. 
The taxpayer must include in the taxable value all mon- 913 (1980). 
eys received, including the amount of severance tax that it 
7-26-7.1. Repealed. 
Repeals. — Laws 1985, ch. 65, § 46 repealed 7-26- relating to temporary credit for a uranium a alee effec- 


7.1 NMSA 1978, as enacted by Laws 1980, ch. 62, § 10, tive July 1, mii 


7-26-8. Date payment of tax due. 


The severance tax is to be paid on or before the twenty-fifth day of the month following the 
month in which the taxable event occurs. 


History: 1953 Comp., § 72-18-8, enacted by Laws ANNOTATIONS 
1977, ch. 102, § 10. : 

Repeals. — Laws 1971, ch. 65, § 7, repealed former 72- Law reviews. — For comment, "Constitutional Limita- 
18-8, 1953 Comp., relating to deduction of severance taxes tions On State Severance Taxes," see 20 Nat. Resources J, 
by purchasers, 887 (1980). ’ 

Cross references, — For deposit of receipts from taxes For comment, "An Outline For Development of Cost- 
in severance tax bonding fund, see 7-27-2 NMSA 1978. aiatisors Severance Taxes," see 20 Nat. Resources J. 


7-26-9. Repealed. 


Repeals. — Laws 1989, ch. 261, § 2 repealed 7-26-9 
NMSA 1978, as enacted by Laws 1977, ch. 102, § 14, relat- 
ing to severance tax surtax, effective July 1, 1989. 
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7-26-10 


7-26-10. Repealed. 


Repeals. — Laws 1995, ch. 70, § 23 repealed 7-26-10 
NMSA 1978, as enacted by Laws 1977, ch. 102, § 1, relat- 
ing to the purpose of the act, effective July 1, 1995. For 


7-26-11. Repealed, 


Repeals, — Laws 1995, ch. 70, § 23 repealed 7-26-11 
NMSA 1978, as enacted by Laws 1980, ch. 62, § 12, re- 
lating to prohibition of double taxation, effective July 1, 


SEVERANCE TAX BONDING ACT 


7-26-11 


provisions of former section, see the 1994 NMSA 1978 on 
NMOneSource.com. 


1995, For provisions of former sections, see the 1994 
NMSA 1978 on NMOneSource.com., 


ARTICLE 27 


Severance Tax Bonding Act 


Sec. 

7-27-1. Short title. 

ts 27-2. Severance tax bonding fund created. 

-3. Severance tax permanent fund created. 

1. Transfer of investment powers. 

2. Definition. 

3. Severance tax permanent fund; annual distri- 

butions. 
Repealed. 
Investment of severance tax permanent fund. 

Repealed. 

Repealed. 

Conventional mortgage pass-through securi- 

ties. 

New Mexico business investments. 

Educational loan notes. 

Repealed. 

Repealed. 

Repealed. 

Repealed. 

Repealed. 

Repealed. 

Repealed, 

Educational institution research and develop- 
ment facilities revenue bonds. 

Findings and purpose. 

New Mexico private equity funds and New 
Mexico business investments. _ 

Repealed. 

Employers mutual company revenue bonds, 

Purpose. 

Deposits in New Mexico financial institutions; 
limitations. 

. Deposits in New Mexico credit unions. 

. New Mexico lottery revenue bonds. 

. Severance tax permanent fund; investment in 
obligations issued under Section 33-1-19 
NMSA 1978 for corrections facilities. 

. Repealed, 

. Severance tax permanent fund; investment in 
obligations issued for state capitol build- 
ings and renovations. 

. Repealed. 

. Investment in films to be produced in New 
Mexico. 

.27. Local government emergency economic relief. 

Severance tax bonding fund pledged. 

Special income to retire bonds. 

Transfer of money to severance tax permanent 
fund. 

Bonds to be known as severance tax bonds and 
supplemental severance tax bonds, 

7-27-10. State board of finance shall issue bonds. 


-3. 
-3, 
-3. 
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7-27-9. 
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Sec. 
7-27-10.1. Transfer to severance tax permanent fund be- 
fore determining bonding capacity; autho- 
rization for severance tax bonds; priority 
for water projects and tribal infrastructure 
projects. 
27-11, Authority to refund bonds. 
27-11.1. Repealed. 
27-12. When severance tax bonds to be issued. 
7-27-12.1. Severance tax bonds; purpose for which is- 
sued; appropriation of proceeds. 
7-27-12.2. Supplemental severance tax bonds; public 
school capital outlay and other projects. 
7-27-12.3, Administration of certain bond proceeds appro- 
priated to the public school capital outlay 
fund. 
7-27-12.4. Authorization for severance tax bonds for sev- 
erance tax transportation fund; appropria- 
tion of proceeds. 
7-27-12.5. Authorization for severance tax bonds; prior- 
ity for infrastructure projects for colonias. 
. Reserved. 
Amount of tax; security for bonds. 
Majority approval necessary for board action. 
Form of bonds. 
. Execution of bonds. 
. Procedure for sale of bonds. 
Severance tax bonds and supplemental sever- 
ance tax bonds legal investments, 
. Expenses paid from severance tax bonding fund. 
. Treasurer to make bond payments and keep re- 
cords. 
. Severance tax bonding act to be full authority 
for issuance of bonds. 
. Suit may be brought to compel performance of 
officers, 
. Bonds tax free. 
. No impairment of obligation of contract. 
. Severance tax bonding fund continued. 


7- 
T- 
7- 


7-27-27. Purpose and intent. 

7-27-28. Repealed. 

7-27-29. Repealed. 

7-27-30. Repealed. 

7-27-31. Severance tax income bond retirement fund cre- 
ated. 

7-27-32. Severance tax income bond retirement fund 
pledged. — i 

7-27-33, Repealed. 

7-27-34. Repealed. 

7-27-35, Repealed. 

7-27-36. Repealed. 

7-27-37. Repealed. 

7-27-38. Repealed. 
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727-1 TAXATION 7-27-3.1 
Sec. Sec. ‘ " 

7-27-39. Repealed. 7-27-46. Suit may be brought to compel performance of 
7-27-40. Repealed. officers. ‘ 


7-27-41. Repealed. 

7-27-42, Severance tax income bonds; legal investments. 

7-27-48. Expenses paid from severance tax income bond 
retirement fund. 

7-27-44. Treasurer to make bond payments and keep re- 
cords. 

7-27-45. Repealed. 


7-27-1. Short title. 


7-27-47. Bonds tax-free. : 

7-27-48,. Temporary provision; no impairment of obliga- 
tion of contract. 

7-27-49. Authorization for severance tax bonds; New 
Mexico mortgage finance authority; New 
Mexico housing trust fund. 


Sections 7-27-1 through 7-27-27 NMSA 1978 may be cited as the "Severance Tax Bonding Act". 


History: 1953 Comp., § 72-18-29, enacted by Laws 
1961, ch. 5, § 2; 2000, ch. 97, § 1. 

The 2000 amendment, effective May 17, 2000, substi- 
tuted "Sections 7-27-1 through 7-27-27 NMSA 1978" for 
"This act". 


ANNOTATIONS 


Law reviews. — For article, "New Mexico's Effort at 
Rational Taxation of Hard-Minerals Extraction," see 10 
Nat. Resources J. 415 (1970). 


For article, New Mexico Taxes: Taking Another Look," 
see 32 N.M.L. Rev. 351 (2002). 


7-27-2. Severance tax bonding fund created. 


There is created the "severance tax bonding fund" into which shall be distributed, in accordance 
with the Tax Administration Act [Chapter 7, Article 1 NMSA 1978], the net receipts from taxes 
levied upon natural resource products severed and saved from the soil. in accordance with the 
provisions of the Severance Tax Act [7-26-1 through 7-26-8 NMSA 1978] and the Oil and Gas Sev- 
erance Tax Act [Chapter 7, Article 29 NMSA 1978] and into which shall be deposited such other 


money as the legislature may from time to time determine. 


History: 1953 Comp., § 72-18-30, enacted by. Laws 
1961, ch. 5, § 3; 1973, ch. 294, § 1; 1985, ch. 65, § 26. 

Cross references. — For transfers from severance tax 
bonding fund to severance tax permanent fund, see 7-27-8 
NMSA 1978. 


ANNOTATIONS 


Reappropriation of unexpended severance tax 
bond proceeds, — The legislature can reappropriate the 


balance of unexpended severance tax bond proceeds for 
purposes other than the purpose specified in the legisla- 
tion originally authorizing the issuance and sale of the 
bonds, but only if the proceeds have not reverted to the 
severance tax bond fund and it is determined by bond 
counsel that the bondholders are not adversely affected by 
the reappropriation. 1991 Op, Att'y Gen. No. 91-01. 


7-27-38. Severance tax permanent fund created. 


There is created in the state treasury the "severance tax Boo ansn a fund". 


History: 1953 Comp., § 72-18-30.1, enacted by Laws 
1973, ch. 294, § 2; 1996, ch. 3, § 1. 

The 1996 amendment, effective upon certification by 
the secretary of state that the proposed amendments to art. 
8, § 10 and art. 12, §§ 2, 4, and 7 of the New Mexico Con- 
stitution have passed, substituted "fund created" for "and 


income funds" in the section heading, substituted "is" for 

e" preceding "created in", and deleted "and the 'severance 
iste sineintib fund" from the end of the section. Those consti- 
tutional amendments, proposed by S.J.R. No. 2 (Laws 1996), 
were adopted at the general election held November 5, 
1996, by a vote of 307,442 for and 153,021 against. 


7-27-3.1. Transfer of investment powers. 


The functions, powers and duties vested by law relating to the investment or reinvestment of 
money and the purchase, sale or exchange of investments or securities of the severance tax per- 
manent fund are transferred to the council. The state treasurer shall maintain custody of the 
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7-27-3.2 SEVERANCE TAX BONDING ACT 7-27-5 


severance tax permanent fund but shall at all times render the fund or any part of it available for 
investment in accordance with the provisions of Sections 7-27-1 through 7-27-48 NMSA 1978. 


History: 1978 Comp., § 7-27-3.1, enacted by Laws Effective dates. — Laws 1983, ch. 306, § 14 made 
1983, ch. 306, §'5. Laws 1983, ch. 306, § 5 effective July 1, 1983. 


7-27-3.2. Definition. 


As used in Sections 7-27-1 Spasms 7- oe 48 NMSA 1978, "council" means the state investment 
council, 


History: 1978 Comp., § 7-27-3.2, enacted by Laws Effective dates. — Laws 1983, ch. 306, § 14 made 
19838, ch. 306, § 6. ' Laws 1983, ch. 306, § 6 effective July 1, 1983. 


7-27-3.3. Severance tax permanent fund; annual distributions. 


The secretary of finance and administration shall make annual distributions from the severance 
tax permanent fund in the amount authorized by and calculated pursuant to the provisions of Ar- 
ticle 8, Section 10 of the constitution of New Mexico. One-twelfth of the amount authorized to be 
distributed in a fiscal year shall be distributed each month to the general fund. 


History: Laws 1999, ch. 88, § 1. Emergency clauses, — Laws 1999, ch. 88, § 3 con- 
tained an emergency clause and'was approved March 19, 
1999. 


7-27-4. Repealed. 


Repeals. — Laws 1996, ch. 3, § 3, repealed 7-27-4 passed. Those constitutional amendments, proposed by 
NMSA 1978, as enacted by Laws 1973, ch. 294, § 4, relat- S.J.R. No. 2 (Laws 1996), were adopted at the general elec- 
ing to disposition of income from the severance tax per- tion held November 5, 1996, by a vote of 307,442 for and 
manent fund, effective upon certification by the secretary 153,021 against. For provisions of former section, see the 
of state that the proposed amendments to art. 8, § 10 and 1995 NMSA 1978 on NMOneSource.com, 


art. 12, §§ 2,4, and 7 of the New Mexico Constitution have 


7-27-5. Investment of severance tax'permanent fund. 


A. The'severance tax permanent fund shall be invested in separate differential, rate and mar- 
ket rate investment classes. "Differential rate investments" are permitted in Sections 7-27-5.3 
through 7-27-5.5, 7-27-5.13 through 7-27-5.17, 7-27-5.22, 7-27-5.24 and 7-27-5.26 NMSA 1978 and 
are intended to stimulate the economy of New Mexico and to provide income to the severance tax 
permanent fund. "Market rate investments" are investments that are not differential rate invest- 
ments and are intended to provide income to the severance tax permanent fund. All market, rate 
investments and differential rate investments shall be invested in accordance with the Uniform 
Prudent Investor Act [45-7-601 to 45-7-612. NMSA 1978] and shall be accounted for in accordance 
with generally accepted accounting principles. 

B. In addition to the investment classes described in Subsection A of this section, the sever- 
ance tax. permanent fund shall be invested in loans to provide emergency economic relief to local 
governments as provided by Section 8 [7-27-5.27 NMSA 1978] of this 2020 act. 


History: 1978 Comp., § 7-27-5, enacted by Laws The 2020 (1st S.S.) amendment, effective July 7, 
1988, ch. 306, § 7; 1987, ch. 219, § 1; 1988, ch. 183, § 2; 2020, provided for the investment of the severance tax 
1988, ch, 134, § 6; 1989, ch. 265, § 2; 1990, ch. 126, § 2; permanent fund in loans to provide emergency economic 
1990, ch. 127, § 9; 1990 (2nd S.S.), ch. 3, .§ 1; 1991, ch. relief to local governments; in Subsection A, after "7-27- 
83, § 2; 1995, ch. 215, §. 1; 1997, ch. 178, § 2; 2000, ch. 5, 5.24", deleted "through" and added "and"; and added Sub- 
§ 8; 2000 (2nd S.S.), ch. 6, § 1; 2005, ch. 240, § 3; 2020 section B. 

(1st S.S.), ch. 6, § 9. The 2005 amendment, effective July 1, 2005, provided 

Cross references. — For investment of state funds that the fund shall be invested in separate differential rate 
generally, see 6-8-1 to 6-8-18, 6-10-10 NMSA 1978, and market rate investment classes; defined "differential 
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7-27-5.1 


rate investments" by reference to the statutory. sections 
listed prior to the amendment; provided that differential 
rate investments are intended to provide income to the 
severance tax permanent fund; defined "market rate in- 
vestments"; deleted the former statement of the purposes 
of the severance tax permanent fund and intent of market 
rate investments and the provision that the prudent man 
rule be applied to market rate investments, 

The 2000 (2nd S.S.) amendment, effective July 3, 
2000, substituted "and 7-27-5.24 through 7-27-5.26" for 
"7-27-5.24 and 7-27-5.25" in the third sentence. 

Thé 2000 amendment, effective February 15, 2000, in- 
serted "and 7-27-5.25" in the third sentence, 

The 1997 amendment, effective on June 20, 1997, in 
the third sentence, deleted "7-27-5.7" following "7-27-5.5" 
and substituted "7-27-5.22 and 7-27-5.24 NMSA 1978" for 
"and 7-27-5.21 NMSA 1978" at the end. 

The 1995 amendment, effective June 16, 1995, sub- 
stituted "Sections 7-27-5.3 through 7-27-5.5, 7-27-5.7, 


7-27-5.1. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 7-27-5.1 
NMSA 1978, as enacted by Laws 1983, ch. 306, § 8; relat- 
ing to market rate investments, effective July 1, 2005, For 


7-27-5,2. Repealed. 


Repeals. — Laws 1993, ch. 267, § 5 repealed 7-27-5.2 
NMSA 1978, as enacted by Laws 1983, ch. 306, § 9, con- 
cerning investment of the severance tax permanent fund, 


TAXATION 


7-27-5.3 


7-27-5.18 through 7-27-5.17 and 7-27-5.21 NMSA 1978" 
for "Sections 7-27-5,.2 through 7-27-5.5, 7-27-5.7 and 7-27- 
5.13 through 7-27-5.17 NMSA 1978" in the second sen- 
tence, 

The 1991 amendment, effective July 1, 1991, substi- 
tuted the final sentence of the section for a sentence which 
read "The full cost pass-through accounting method shall 
be used to account for exchanges of fixed-income securi- 
ties". 

The 1990 (2nd S.S.) amendment, effective Taitaey 1, 
1991, substituted "through 7-27-5.17 NMSA 1978" for 
"and 7-27-5.14 NMSA 1978" in the third sentence. - 

The 1990 amendment, effective March 30, 1990, in- 
serted the reference to 7-27-5.14 NMSA 1978 in the third 
sentence, 

The 1989 amendment, effective i 5, 1989, added 
"7-27-5,18" in the third sentence. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


” 4 B 
PUNE 


7-27-5.3. Conventional mortgage pass-through securities. — 


_A. The severance tax permanent fund may be invested. in conventional mortgage pass-through 
securities secured by real estate situated in New Mexico. In the initial twelve-month period, the ag- 
gregate face amount of such securities shall not exceed one hundred million dollars ($100,000,000), 
and in no succeeding fiscal year shall the face amount of pass-through securities authorized by the 
council in that fiscal year exceed'one hundred-million dollars ($100,000,000). 

B. The council shall establish the yield on investments in conventional mortgage pass-through 
securities, which yield shall be in effect from the effective date of this act until July 1, 1986. After 
that date, the yield shall not be less than one-half of one percent of the investment below, and 
shall be determined by reference to, the yield on comparable term and type government national 
mortgage association securities. Such yield shall not be less than one-half of one percent of the 
investment below, and shall be determined by reference to, the yield on comparable term and type 
government national mortgage association securities. 

C. ‘The council may purchase conventional mortgage paralwonds securities created and is- 
sued by a mortgage pooling corporation which has purchased eligible mortgages from mortgage 
lenders authorized to originate mortgages in New Mexico and which maintains a permanent 
manned office within New Mexico; provided; however, the council may, in its discretion, purchase 
such conventional gd Fi pace ‘through’ securities directly from such qualified mortgage lend- 
ers. 

D. Conventional mignteabe pass-through securities eligible for purchase by the council shall 
be limited to such securities issued by the federal national mortgage association or issued by a 
governmental agency, representing an undivided ownership interest in a pool of mortgage loans.. 

EK. The mortgage pooling corporation and the qualified mortgage lender shall be subject to such 
regulations as the council may promulgate and shall enter into written agreements specifying 
the powers and duties of the respective parties. The council shall further establish guidelines for 
mortgage loans eligible for inclusion in the pass-through security, provided such guidelines do not 
contradict the eligibility requirements set forth in Subsection F of this section. 
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F, To be eligible for inclusion i ina conventional mortgage Pasestroueh security, the mortgage 
loan shall: 
(1) be originated by a qualified mortgage lender; 

(2) be secured by a single-family dwelling to be occupied by the owner; 

(3) be a conventional mortgage, deed of trust or other security instrument Hate a eahit 
lien against the fee simple in real estate situated in New Mexico upon whe there j is constructed 
a permanent structure; 

(4) have a maximum original term ot to exceed thirty years; 

_» (5) be made to a person domiciled in New Mexico who is eighteen years of age or older; 

(6) contain:no prepayment penalties;and 

(7), not exceed the dollar limit for federal national mortgage association SHEEOYCS mort- 
gages. 

G... To be eligible re taxen baie by the council, the Pca St shall be based on morires Ieee on 
new construction for at least sixty percent of the dollar amount of the securities. 


History: 1978 Comp., § 7-27-5.3, enacted by Laws Cross references. — For the severance tax:permanent 
1983, ch. 306, § 10; 1984, ch. 131, § 2; 1985, ch. 222, § 1; fund, see 7-27-3 NMSA 1978. 
1987, ch. 229, § o; 


q- Rita 4. New Mexico pra i caaienée) 


No more than ne percent of the book value of the severance tax permanent fund may be 
invested in the, following investments and in the following amounts: 

A. no more than ten percent.of the book value of the severance tax cee cant fund may be 
invested in notes or obligations securing loans to New Mexico businesses made by farm credit 
entities, banks and savings and loan associations and mortgages approved by the department of 
housing and urban development pursuant to the act of congress of July 30, 1953 known as the 
Small Business Act of 1953, as amended, and notes or obligations pursuant to the act of congress 
of August 14, 1946 known as the Farmers' Home Administration Act of 1946, as amended, only 
to the extent that both principal and interest are guaranteed by the United States government. 
The effective yield of these loans shall be a market rate not less than the yield available on the 
planned amortized class tranche of collateralized mortgage obligations guaranteed by the federal 
national mortgage association or the federal home loan mortgage corporation with an average life 
comparable to the maturity of the loan. The state investment officer may enter into conventional 
agreements for the servicing of the loans and the administration of the receipts therefrom, Any 
servicing agreement may contain reasonable and customary provisions, including servicing fees 
not to exceed one hundred fifty basis points, as may be agreed upon; provided, in no event shall 
the rate paid by the borrower on the loan, together with servicing fees, exceed the maximum rate 
permitted by the applicable federal guarantee program; and 

B. no more than ten percent of the book value of the fund may be invested in bonds, notes, de- 
bentures or other evidence of indebtedness, excluding commercial paper rated not less than Baa 
or BBB or the equivalent by. a national rating service of any corporation organized and operating 
within the United States, excluding regulated public utility corporations, which as a condition of 
receiving the proceeds of such evidence of indebtedness will usé such proceeds to establish or ex- 
pand business outlets or ventures in New Mexico, provided that: 

(1) the investment in the bonds, notes or debentures or other evidence of indebtedness of 
any one corporation shall not exceed one hundred percent of the cost of the expansion venture or 
new outlet or twenty million dollars ($20,000,000), whichever is less; 

(2) the rate of interest to be paid on the bonds, notes or debentures or other evidence of in- 
debtedness shall be established by the council, but shall not be less than the equivalent yield avail- 
able on United States treasury issues of a comparable maturity plus one hundred basis points; 

(3) the indebtedness shall be approved prior to purchase by the council; and 

(4) the guidelines for initiation of the purchase by the council of the bonds, notes, deben- 
tures or other evidence of indebtedness and the terms thereof shall be established by the council. 
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History: 1978 Comp., § 7-27-5.4, enacted by Laws language, in Paragraph (2); inserted "established by the 
1988, ch. 306, § 11; 1984, ch. 131, § 3; 1987, ch. 306, § re but shall not be less than the" and deleted "fifty 


2; 1988, ch. 182, § 2; 1989, ch. 271, § 1; 1990, ch. 68, § 1; o" following "maturity plus", and made minor stylistic 
1994, ch. 78, § 1; 1999, ch. 88, § 2. eudtipéa 
Compiler's notes. — The Farmers Home Administra- ©, The 1994 amendment, effective March 7, 1994, in Sub- 
tion Act of 1946 was the popular name of the amendments section A, substituted the language following "loans shall 
of 7 U.S.C. § 1001 et seq. and 12 U.S.C. § 371 by PL. 79- be" in the second sentence for "equivalent to the yield avail- 
731-Most of the provisions of 7 U.S.C. § 1001 et seq. have able on United States treasury issues of comparable matu- 
been repealed, See 7 U.S.C. § 1921 et seq. rity", inserted "including servicing fees not to exceed one 
Cross references. — For creation of severance tax per-, hundred basis points" in the third sentence, and added the 
manent fund, see 7-27-3 NMSA 1978, language following "agreed upon" at the end of the section. 
For the Small Business Act of 1953, see 15 U.S.C. § 631 The 1990 amendment, effective May 16, 1990, in- 
et seq. _ serted;"farm credit entities! in the first sentence of Sub- 
The 1999 amendment, effective March 19, 1999,.in section A, 
Subsection B, deleted "or guaranteed by an irrevocable let- The 1989 amendment, effective June 16, 1989, inserted 
ter of credit to the state of New Mexico issued by a finan- "or guaranteed by an irrevocable letter of credit to ‘the state 
cial institution or corporation rated a or A or the equiva- of New Mexico issued by a financial institution or corpora- 
lent" following "or the equivalent" in» the introductory tion rated a or A or the equivalent" in Subsection B, 


7-27-5.5. Educational loan notes. 


Ci 


The severance tax permanent fund may be invested in educational loan notes issued pursuant 
to the Educational Assistance Act [Chapter 21, Article 21A NMSA 1978]; provided that in no event 
shall the principal amount of such notes purchased in any twelve-month period exceed ten million 
dollars ($10,000,000), and in no event shall the total amount of such notes held by the severance 
tax permanent fund exceed ten percent of the book value of the severance tax permanent fund. If 
any educational loan note is sold by the severance tax permanent fund, the sale shall be without 
recourse to the fund or the state. 


History: 1978 Comp., § 7-27-5.5, enacted by Laws Effective dates. — Laws 1983, ch. 306, § 14 made 
1983, ch. 306, § 12. Laws 1983, ch. 306, § 12 effective July 1, 1983. 


7-27-5.6. Repealed. 
Repeals. — Laws 2005, ch. 240, § 7 repealed 7-27-5.6 For provisions of former section, see the 2004 NMSA 1978 


NMSA 1978, as enacted by Laws 1987, ch. 219, § 2, relat- on NMOneSource.com, 
ing to private equity investments, effective July 1, 2005. 


7-27-5.7. Repealed. 
Repeals. — Laws 1988, ch. 134, § 7, repealed 7-27-5.7 1991. For provisions of former section, see the 1990 NMSA 


NMSA 1978, as enacted by Laws 1988, ch. 184, § 7, relat- © 1978 on NMOneSource.com. 
ing to oil and gas production investments, effective July 1, » 305 


7-27-5.8. Repealed. 


Repeals. — Laws 1999, ch. 57, § 1 repealed '7-27-5.8 provisions of former section, see the 1998 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1988, ch. 134, § 1, relat- | NMOneSource.com, 
ing to finding and purpose, effective June 18, 1999. For 


7-27-5.9. Repealed. 


Repeals. — Laws 1999, ch. 57, § 1 repealed 7-27-5.9 assistance council, effective June. 18, 1999. For provisions 


NMSA 1978, as enacted by Laws 1988, ch. 134, § 2, re- of former section, see the 1998 NMSA 1978 on NMOne 

lating to creation and purpose of oil and gas production Source. com. 

7-27-5.10. Repealed. : , 
Repeals, —'Laws 1999, ch. 57, § 1 repealed 7-27-5.10 council, effective June 18, 1999. For provisions of former 

NMSA 1978, as enacted by Laws 1988, ch. 134, § 3, re- section, see the 1998 NMSA 1978 on NMOneSource.com. 


lating to composition of oil and gas production assistance 
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7-27-5.11. Repealed. 


Repeals. — Laws 1999, ch. 57, § 1 repealed 7-27-5.11 production assistance council, effective June 18, 1999. For 
NMSA 1978, as enacted by Laws 1988, ch. 134, § 4, re- provisions of former section, see the 1998 NMSA 1978 on 
lating to meetings and compensation of oil and gas NMOneSource.com. 


7-27-5.12. Repealed. 


Repeals, — Laws 1999, ch. 57, § 1 repealed 7-27-5.12 assistance council, effective June 18, 1999. For provisions 


NMSA 1978, as enacted by Laws 1988, ch. 134, § 5, re- of former section, see the 1998 NMSA 1978 on NMOne 
lating to powers and duties of oil and gas production Source.com. 


7-27-5.13. Educational institution research and development facilities 
i revenue bonds. 


No more than ten percent of the book value of the severance tax permanent fund may be in- 
vested in educational institution revenue bonds described in this section. 

A. The revenue bonds shall have been issued by one of the following educational institutions: 

(1) the university of New Mexico; 

(2) the New Mexico state university; 

(3) the New Mexico highlands university; 

(4) the western New Mexico university; 

(5) the eastern New Mexico‘university; and 

(6) the New Mexico institute of mining and technology. 

B. The revenue bonds shall have been issued under the authority of Chapter 6, Article 17 
NMSA 1978. 

C. The revenue bonds shall have been issued to provide funds for the construction, furnishing 
and equipping of a research or development facility, including any infrastructure improvements 
necessary to the construction of the facility. The facility shall be one that will: 

(1) provide space for operations of an already funded research or development project; 

(2) -be income-producing when completed and occupied; and 

(3) provide both the local community in which it is located and the state generally with 
economic benefits including, but not limited to, employment for students of post-secondary educa- 
tional institutions. 


History: 1978 Comp., § 7-27-5.13, enacted by Laws Emergency clauses. — Laws 1989, ch. 265, § 4 con- 
1989, ch. 265, § 3. tained an emergency clause and was approved April 5, 
1989. 


7-27-5.14. Findings and purpose. 


The legislature finds that the health of the New Mexico economy is heavily dependent on the 
establishment and expansion of small businesses and that the lack of available private equity is 
an impediment to the start-up and growth of businesses in the state. The legislature further finds 
that the commercialization of technology conceived in the universities and the federal scientific 
and engineering laboratories and test facilities in the state is likely to occur elsewhere unless 
sources of local private equity are developed. The purpose of Section 7-27-5.15 NMSA 1978 is to 
provide a mechanism whereby the establishment of private equity funds, whose investment poli- 
cies are supportive of the economic welfare of New Mexico, will be stimulated. 


History: 1978 Comp., § 7-27-5.14, enacted by Laws The 2001 amendment, effective June 15, 2001, substi- 
1990, ch. 126, § 4; 2001, ch, 252, § 9; 2016, ch. 48, § 1. tuted "private equity" for "venture capital" throughout the 
The 2016 amendment, effective May 18, 2016, after section; and substituted "Section 7-27-5.15 NMSA 1978" 
"whereby the establishment of", deleted "locally man- for "this act". 
aged", 
1021 
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7-27-5.15. New Mexico private equity funds and New Mexico business 
investments. | 


A. In addition to the investments required by Subsections F and G of this section, no more 
than eleven percent of the market value of the severance tax permanent fund may be invested in 
New Mexico private equity funds or New Mexico businesses under this section. 

B. In making investments pursuant to Subsection A of this section, the council shall make 
investments in New Mexico private equity funds or New Mexico businesses whose investments or 
enterprises enhance the economic development objectives of the state. 

C. The state investment officer shall make investments pursuant to Subsection A of this scutilih 
only upon approval of the council and within ome and policies established by the council. 

D. As used in this section: | 

(1) "New Mexico business" means, in the case of a eornorahiat or limited liability company, 
a business with its principal office and a majority of its full-time employees located in New Mexico 
or, in the case of a limited partnership, a business with its tail place of business and eighty 
percent of its assets located in New Mexico;and | 

(2) "New Mexico private equity fund" means an anitity that maken manages or sources 
potential investments in New Mexico businesses and that: 

(a) has as its primary business activity the investment of funds in return for equity in 
or debt of businesses for the purpose of providing capital for'start-up, expansion, product or mar- 
ket development, recapitalization or similar business purposes; 

(b) holds out the prospects for capital appreciation from such investments; 

(c) has at least one full-time manager with at least three years of professional experi- 
ence in assessing the growth prospects of businesses or evaluating business plans; 

(d) is committed to investing or helps secure investing by others, in an amount at 
least equal to the total investment made by the state investment officer in that fund pursuant to 
this section, in businesses with a principal place of business in New Mexico and that hold promise 
for attracting additional capital from individual or institutional investors nationwide for busi- 
nesses in New Mexico; and 

(e) accepts investments only from accredited investors as that term is defined in Sec- 
tion 2 of the federal Securities Act of 1933, as amended (15 USCA Section 77(b)), and rules and 
regulations promulgated pursuant to that section, or federally recognized Indian tribes, nations 
and pueblos with at least five million dollars ($5,000,000) in overall investment assets. 

E. The state investment officer is authorized to make investments in New Mexico businesses 
to create new job opportunities and. to support new, emerging or expanding businesses i in a man- 
ner consistent with the constitution of New Mexico if: 

(1) the investments are made: 

(a) in conjunction with cooperative investment agreements with parties that have 
demonstrated abilities and relationships in making investments in new, emerging or.expanding 
businesses; 

(b) in a New Mexico aerospace business that has received an award from the United 
States government or one of its agencies or instrumentalities: 1) in an amount, not less than one 
hundred million dollars ($100,000,000), that is equal to at least ten times the investment from the 
severance tax permanent fund; and 2) for the purpose of'stimulating commercial enterprises; or 

(c) in a New Mexico business that: 1) is established to perform technology transfer, 
research and development, research commercialization, manufacturing, training, marketing or 
public relations in any field of science or technology, including but not limited to energy, security, 
defense, aerospace, automotives, electronics, telecommunications, computer and information sci- 
ence, environmental science, biomedical science, life science, physical science, materials science or 
nanoscience, using research developed in whole or in part by a state institution of higher educa- 
tion or_a prime contractor designated as a national laboratory by an act of congress that is operat- 
ing a facility in the state, or an affiliated entity; and 2) has an agreement to operate the business 
on state lands; 

(2) aninvestment in any one business does not exceed ten percent of the amount available 
for investment pursuant to this section; and 
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(3) the investments represent no more than fifty-one percent of the total investment capi- 
tal in a business; provided, however, that nothing in this subsection prohibits the ownership of 
more than fifty-one percent of the total investment capital in a Rew Mexico business if the addi- 
tional ownership interest: 

(a) is due to foreclosure or other action by the state investment officer pursuant to 
agreements with the business or other investors in that business; 

(b) is necessary to protect the investment; and 

(c) does not require an additional investment of the severance tax permanent fund. 

F. In addition to the investments required by Subsections A and G of this section, the state 
investment officer shall make a commitment to the small business invéstment corporation pur- 
suant to the Small Business Investment Act [Chapter 6, Article 32 NMSA 1978] to invest two 
percent of the market value of the severance tax permanent fund to create new job opportunities 
by providing capital for land, buildings or infrastructure for facilities to support new or expanding 
businesses and to otherwise make investments to create new job opportunities to support new or 
expanding businesses in‘a manner consistent with the-constitution of New Mexico. On July 1 of 
each year, the state investment officer shall determine whether the invested capital in the small 
business investment corporation is less than two percent of the market value of the severance tax 
permanent fund. If the invested capital in the small business investment corporation equals less 
than two percent of the market value of the severance tax permanent fund, further commitments 
shall be made until the invested capital is equal to two percent of the market value of the fund. 

G. In addition to the investments provided for in Subsections A and F of this section, the state 
investment officer shall make a commitment to the New Mexico finance authority to invest five 
hundred million dollars ($500,000,000) of the severance tax permanent fund in investments made 
pursuant to the Small Business Recovery and Stimulus Act; provided that: 

(1) investments made pursuant to and in compliance with the Small Business Recovery 
and Stimulus Act shall be deemed to be in compliance with the prudent investor rule set forth in 
the Uniform Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978]; and . 

(2) the New Mexico finance authority shall not be held liable for investments made pursu- 
ant to this subsection that do not provide a return on investment that is comparable to other dif- 
ferential rate investments made pursuant to the Severance Tax Bonding Act. 

H. The state investment officer shall report semiannually on the investments made pursuant 
to this section. Annually, a report shall be submitted to the legislature prior to the beginning of 
each regular legislative session and a second report no later than October 1 each year to the leg- 
islative finance committee, the revenue stabilization and tax policy committee and any other ap- 
propriate interim committee. Each report shall provide the amounts invested in each New Mexico 
private equity fund, as well as information about the objectives of the funds, the companies in 
which each private equity fund is invested and how each private equity investment enhances the 
economic development objectives of the state. Each report also shall provide the amounts invested 
in each New Mexico business. 


History: 1978 Comp., § 7-27-5.15, enacted by Laws and in Subsection G, after "authority to invest", changed 
1990, ch. 126, § 5; 1997, ch. 70, § 1; 2000, ch. 76, § 1; 2000, "the lesser of four hundred million dollars ($400,000,000) 
ch. 97, § 2; 2001, ch. 238, § 1; 2001, ch. 252, § 10; 2003, ch. or ten percent of the market value" to "five hundred mil- 
399, § 2; 2003, ch. 401, § 1; 2003, ch. 406, § 1; 2004, ch. 57, lion dollars ($500,000,000)". 

§ 1; 2005, ch. 63, § 1; 2006, ch. 10, § 1; 2007, ch. 355, § 1; The 2020 (1st S.S.) amendment, effective July 7, 
2007, ch. 359, § 1; 2007, ch. 360, § 1; 2013, ch. 181, § 1; 2020, allowed for an increase in the investment of sever- 
2015, ch. 95, § 9; 2016, ch. 48, § 2; 2019, ch. 46, § 1; 2020, ance tax permanent fund in New Mexico private equity 
ch, 75, § 1; 2020 (1st S.S.), ch. 6, § 10; 2021, ch. 5, § 7. funds or New Mexico businesses, and required the state 

Repeals. — Laws 2020 (1st S.S.), ch. 6, § 12, effective investment officer to invest a certain amount of the sever- 
July 7, 2020, repealed Laws 2020, ch. 75, § 1, which would ance tax permanent fund in loans made pursuant to the 
have become effective July 1, 2020. For provisions of Laws Small Business Recovery Act of 2020; in Subsection A, 
2020, ch. 75; § 1, see the 2020 Session Laws on NMOneS- added "In addition to the investments required by Subsec- 
ource.com. tions F and G of this section", and after "no more than", 

The 2021 amendment, effective March 8, 2021, in- deleted "nine" and added "eleven"; in Subsection F, added 
creased the amount of the severance tax permanent fund "In addition to the investments required by Subsections A 
that the New Mexico finance authority is authorized to in- and G of this section"; and added a new Subsection G and 
vest pursuant to the Small Business Recovery and Stimu- redesignated the succeeding subsection accordingly. 
lus Act; changed "Small Business Recovery Act of 2020" to The 2020 amendment, effective July 1, 2020, allowed 
"Small Business Recovery and Stimulus Act" throughout; for an increase in the investment of the severance tax 
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permanent fund.in New Mexico private equity funds or. The 2015 amendment, effective June 19, 2015, elimi- 
New Mexico businesses; in Subsection A, added "In addi- nated the private equity investment advisory committee; 
tion to the investment ‘required by Subsection F of this and in Subsection C, after “approval of the council", de- 
section", and after "no more than", deleted "nine"\and © leted "upon review of the recommendation of the private 
added "eleven'; and in Subsection F, added "in addition to equity investment advisory committee". 
the investments provided for in Subsection A of this sec- The 2013 amendment, effective June 14, 2013, permit- 
tion". ~ ted the state investment council to invest in New Mexico 
The 2019 amendment, effective June 14, 2019, in- . businesses that perform technology transfer, research and 
creased the amount of Severance Tax Permanent Fund ,, . development, research commercialization, manufacturing, 
capital dedicated for investment through the Small Busi- training, marketing or public relations in fields of science 
ness Investment Corporation pursuant to the Small Busi--~ ‘and technology on state land; and added Subparagraph (c) 
ness Investment Act from one percent of the severance tax - of Paragraph (1) of Subsection E. ° 
permanent fund to two percent; in Subsection F, substi- - The 2007 amendment, effective Fine 15, 2007, in- 
tuted "two" for "one" throughout the subsection. creased investments of the severance tax permanent fund 
The 2016 amendment, effective May 18, 2016, amended © in private equity funds from six to nine percent. 
the definition of "private equity fund"; in the ‘catchline, The 2006.amendment, effective May 17, 2006; added 
added "New Mexico"; in Subsection D, Paragraph (2), after, Subparagraph (b) of Paragraph (1) of Subsection E. to au- 
"equity fund means", deleted "a limited partnership, lim- ____thorize the state investment officer to make investments 
ited liability company or corporation organized and operat- © in New Mexico aerospace businesses. 
ing in the United States and maintaining an office staffed: ‘The 2005 amendment, effective June 17, 2005, in- 
by a full-time investment officer in New Mexico" and added creased the percentage. of ‘the severance tax permanent 
"an entity that makes, manages or sources potential invest- fund invested in the small business investment corporation 
ments in New Mexico businesses and", in Subparagraph ‘° to three-fourths percent of the market value of the fund.” 
D(2)(c), after "business plans", deleted "and who has estab- The 2004 amendment, effective May 19, 2004, amended 
lished permanent residency in the state", in Subparagraph Subsection F to change "one-fourth" to "one-half" percent of 
D(2)(d), after each occurrence of "business in", deleted "the the market value of the severance tax fund in three places. 
state" and added "New Mexico"; in Subsection G, after The 2003 amendment, effective June 20, 2003, de- 
"semiannually on the", deleted "New Mexico private eq- leted "small" preceding "business" in the section head- 
uity", after "in which each", added "private equity", after ing; substituted "six percent" for "three percent" near the 
"invested and how each", added "private equity", and after beginning of Subsection A; deleted former Subsection B, 
"Each report", added "also". relating to limitations on investments in private equity 


funds; i added Subsections E and G. 


7-27-5.16. Repealed. 


Repeals. — Laws 2005, ch. 240,§ 7, repealed 7-27-5.16 2005. For provisions of former section, see the 2004 NMSA 
NMSA 1978, as enacted by Laws 1996, ch..127, § 10, relat- , 1978 on the NMOneSource.com. 
ing to ONGARD system revenue bonds, effective July 1, 


7-27-5.17. Employers mutual company revenue bonds. 


The severance tax permanent fund may be.invested in revenue, bonds issued by the employ- 
ers mutual company under the authority of the Employers Mutual Company Act [52-9-1 through 
52-9-24 NMSA 1978], provided that the amount invested shall not exceed ten million dollars 
($10,000,000) and provided further that the bonds shall bear,interest at a market rate not less 
than the existing rate of return for ten-year. United States treasury bonds on the date of the bond 
sale. 


History: 1978 Comp., § 7-27-5.17, enacted by Laws Effective.dates. — Laws 1990 (2nd S.S.), ch. 3, § 10 
1990 (2nd S.S.), ch. 3, § 2. made Laws 1990 (2nd S.S,), ch. 3, § 2 effective January I. 


1991. 


q- 27. 5.18. Purpose. 


It is the purpose of this act to encourage economic 0. deteltiinent 3 in New nieicd by linking de- 
posit of the severance tax permanent fund in New Mexico financial institutions to an increase in 
loans to New Mexico businesses and investment in New Mexico government entities and to en- 
courage financial institutions to make the type of loans that meet business needs not addressed by 
conventional loans and loans guaranteed by federal, state or local agencies. 


History: Laws 1998, ch. 267, § 1, i Effective dates. — Laws 1993, ch. 267, § 6 made Laws 
1993, ch. 267, § 1 effective July 1, 1993. 
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7-27-5.19. Deposits i in New Mexico financial institutions; limitations. 


A. No more than twenty percent of the book value, of the severance tax permanent fund may 
be invested in deposits in New Mexico financial institutions under terms and conditions set by the 
council in accordance with the provisions of this section. ) 

B....To be eligible for deposits under this section, a financial institution's loans and investments 
shall equal in the aggregate at least one hundred thousand dollars 100, 000). If eligible, a finan- 
cial institution may qualify for deposits as follows: 

(1) , a financial institution may qualify for deposits in an amount equal to new loans and 
investments made by that financial institution after July 1, 1993; ' 

(2) the financial institution shall provide the state investment officer with the necessary 
documentation and information for each new loan or investment and the state investment officer 
shall verify that each such loan or, investment meets the requirements of this section and the regu- 
lations, guidelines and investment policies adopted pursuant to.this section; and 

(3) in any calendar year, the state investment officer may increase the deposits in any fi- 
nancial institution only to the extent new loans and investments made by the financial institution 
have increased over the same period of the prior year. 

C, Notwithstanding any other collateral, interest rate or other provisions of law to the contrary 
governing deposit of public money in Chapter 6, Article 10 NMSA 1978, deposits of the severance 
tax permanent fund made pursuant to this section shall be governed by the regulations, guidelines 
and investment policies established by the council and shall not be made until such regulations, 
guidelines and policies are adopted. Those policies shall provide: 

(1). the terms and conditions for pledging of collateral security and the amount and kind of 
collateral security to be pledged; provided: 

(a) no collateral shall be required for fepaaite of financial institutions rated."A" by 
the council pursuant to its risk assessment analysis, unless the council in its sole discretion deems 
it necessary to protect the severance tax permanent fund; 

(b) . financial, institutions not rated "A" by the council shall secure each severance fa 
permanent fund deposit with security having an aggregate value equal to seventy-five percent of 
the amount of money deposited by that institution or any greater percentage determined by the 
council in its sole discretion to be necessary to protect the severance tax permanent fund; 

| , (¢e). secured deposits shall be secured by: 1) securities of the United States or its agen- 
cies or instrumentalities, the state or its agencies or instrumentalities or political subdivisions of 
the state; 2) securities guaranteed by agencies or instrumentalities of the United States; or 3) New 
Mexico residential mortgages; 

__ (d), to be rated "A" by the council, a bank shall at a minimum have: 1) primary capital 
at least equal to six percent of assets; 2) net income after taxes at least equal to sixty-one hun- 
dredths of one percent of the average assets of the bank for the current quarter and for each of 
the three previous quarters; and 3) an aggregate amount of nonperforming loans, defined as loans 
that are at least ninety days past due, that does not.exceed thirty-four and nine-tenths percent of 
primary capital; provided the council in its sole discretion may increase any of the requirements of 
this paragraph to protect the severance tax permanent fund; and 

(e) tobe rated "A" by the council, a savings and loan association shall have a regula- 
tory net worth equal to at least three percent of total assets and net income after taxes equal to at 
least thirty hundredths of one percent of average assets for the current quarter and for each of the 
previous three quarters; provided the council may increase these requirements)or add additional 
criteria for nonperforming loans as. a percentage of primary capital or net worth that are similar to 
the criteria for banks, as necessary to conform to changing applicable federal regulatory require- 
ments or to protect the severance tax permanent fund; 

(2) the rate at which severance;tax permanent fund deposits shall bear interest, payable 
monthly, which shall be at a fixed market rate determined by the council, but in no event shall 
the rate of interest paid be less than the yield available on comparable maturities of obligations of 
the United States government, its agencies or instrumentalities or obligations guaranteed by the 
United States government, its agencies or instrumentalities, whichever is higher; 


1025 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


7-27-5.20 TAXATION 7-27-5.20 


(3) the terms of maturity, renewal or withdrawal; provided that in no event shall the ma- 
turity exceed eight years and the council may withdraw any deposit before maturity without pen- 
alty if more than seventy-five percent collateral is required by the rules and Tes Atons adopted 
by the council; and 

(4) such other terms, including the financial condition of the financial institution, as the 
council deems prudent to protect the severance tax permanent fund and to implement efficiently 
and effectively the deposit program. 

D. In making deposits in New Mexico financial institutions pursuant to this section, the state 
investment officer shall not deposit from the severance tax permanent fund an amount that ex- 
ceeds two hundred percent of the total equity capital in the case of banks or two hundred percent of 
the net worth in the case of savings and loan associations or ten percent of the total of that bank's 
or the savings and loan association's deposits, whichever is less. These limits shall be based on 
the most recently published statement of financial condition required by federal or state financial 
authorities as certified by an authorized officer of the financial institution unless the council has 
more current reliable information from the financial institution. In the event a financial institu- 
tion exceeds the limitations set forth in this subsection, the state investment officer may withdraw 
without penalty the deposits that exceed that limitation. The maximum funds on deposit or the 
deposit limit in this subsection shall not apply to the state fiscal agent bank as to the funds held by 
the fiscal agent bank or demand deposits held by a state checking depository bank approved by the 
state board of finance in accordance with the provisions of Section oi 10-35 NMSA 1978. 

EK. As used in this section: 

(1) "financial institution" means a New Mexico bank, a branch of a bank doing business 
in New Mexico or a savings and loan association that is qualified ‘as an insured public depository; 

(2) "investment" means a New Mexico municipal bond or a New Mexico industrial revenue 
bond; and 

(3) “loan" means a loan of any term that is secured or unsecured and is made for business 
purposes. "Loan" does not include a loan that is a renewal or restructuring of a loan existing on 
or before July 1, 1993, a loan of more than three million dollars ($3,000,000) to one borrower, a 
student loan, a consumer loan or a loan to purchase or provide permanent financing on a personal 
residence, but does include a loan that is made to "persons of low or moderate income" as that term 
is defined in the Mortgage Finance Authority Act [Chapter 58, Article 18 NMSA 1978], is secured 
by real estate and is held and serviced by the original lending financial institution in New Mexico. 
For purposes of this paragraph, "business" includes but is not limited to manufacturing; construc- 
tion; transportation; communications; publishing; wholesale or retail business; restaurants; enter- 
tainment; architectural, engineering and other professional services; medical and health services; 
food processing; farming or ranching; mining and natural resource exploration and development; 
and research and technology development. : 


History: Laws 1998, ch. 267, § 2; 1997, ch. 220, § 1. in Paragraph E(1), and made minor stylistic changes 
The 1997 amendment, effective June 20, 1997, in- throughout the section. 
serted "a branch of a bank doing business in New Mexico" 


7-27-5.20. Deposits in New Mexico credit unions. 


The severance tax permanent fund may be invested in deposits in New Mexico credit unions, 
provided each deposit is insured by an agency of the United States and the credit union offers 
interest on such deposits at least equal to that’ offered to its members for similar deposits. Such 
deposits may be invested for'a term of maturity of eight years or less at an interest rate to be set 
by the council. Such deposits shall be made and administered by the council and state investment 
officer in accordance with the law governing deposits of public money, including, but not limited 
to, Sections 6-10-10, 6-10-16, 6-10-24.1 and 6-10-29 NMSA 1978. As used in this section, “deposit! 
includes eter share vertifichte and share draft. 


History: Laws 1993, ch. 267, § 3. Effective dates. — Laws 1993, ch. 267, § 6 made Laws 
1993, ch. 267, § 3 effective July 1, 1993. 
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SEVERANCE TAX BONDING ACT 


7-27-5.26 


7-27-5.21. New Mexico lottery revenue bonds. 


The severance tax permanent fund may be invested in revenue bonds issued by the New Mexico 
lottery authority pursuant to the provisions of the New Mexico Lottery Act [Chapter 6, Article 24 
NMSA 1978]. The amount invested shall not exceed three million dollars ($3,000,000). 


History: Laws 1995, ch. 155, § 36. 


Effective dates. — Laws 1995, ch. 155, § 39 made 


Laws 1995, ch. 155, § 36 effective July 1, 1995. 


Cross references. — For authorization to issue rev- 
enue bonds, see 6-24-26 NMSA 1978. 


7-27-5.22. Severance tax permanent fund; investment in obligations 
issued under Section 33-1-19 NMSA 1978 for corrections 


facilities. 


Subject to the approval of the state investment council, the severance tax permanent fund may 
be invested in bonds, certificates of participation or. other obligations issued pursuant to Sec- 
tion 33-1-19 NMSA 1978 for corrections related facilities. 


History: 1978 Comp., § 7-27-5.22, enacted by Laws 
1995, ch, 215, § 2. 
Effective dates. — Laws 1995, ch. 215 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


7-27-5.23. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 7-27-5.23 
NMSA 1978, as enacted by Laws 1997, ch. 45, § 3, relat- 
ing to short-term investments, effective July 1, 2005, For 


IV, § 23, was effective June 16, 1995, 90 days after the 
adjournment of the legislature. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


7-27-5.24. Severance tax permanent fund; investment in obligations 
? issued for state capitol buildings and renovations. 


Subject to the approval of the state investment council, the severance tax permanent fund may 
be invested in revenue bonds issued by the New Mexico finance authority for state capitol build- 
ings and relocation-associated renovations in the state capitol. The amount invested shall not 
exceed ten million one hundred fifty-five thousand dollars ($10,155,000). 


History: 1978 Comp., § 7-27-5.24, enacted by Laws 
1997, ch. 178, § 3. 

Effective dates. — Laws 1997, ch. 178 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


7-27-5.25. Repealed. 


Repeals. — Laws 2005, ch. 240, § 7 repealed 7-27-5.25 
NMSA 1978, as enacted by Laws 2000, ch. 5, § 4, relat- 
ing to revenue bonds issued for parking facility, effective 


IV, § 28, was effective June 20, 1997, 90 days after the 
adjournment of the legislature. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


7-27-5.26. Investment in films to be produced in New Mexico. 


A. No more than six percent of the market value of the severance tax permanent fund may be 
invested in New Mexico film private equity funds or a New Mexico film project under this section. 

B. If an investment is made under this section, not more than fifteen million dollars 
($15,000,000) of the amount authorized for investment pursuant to Subsection A of this section 
shall be invested in any one New Mexico film private equity fund or any one New Mexico film 
project. 
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C. The state investment officer shall:make investments pursuant to this section only upon ap- 
proval of the council after a review by the New Mexico film division of the economic development 
department. The state investment officer may make debt or equity investments pursuant to this 
section only in New Mexico film Sat ie or New Mexico film private pire funds that invest ak 
in film projects that: 

(1) are filmed wholly or substantially in New Mexico; 

(2) have shown to the satisfaction of the New Mexico film division that a distribution con- 
tract is in place with a reputable distribution company; — 

(3) have agreed that, while filming in New Mexico, a majority of the production crew will 
be New Mexico residents; 

(4) have posted a completion bond that has been approved by the New Mexico film divi- 
sion; provided that a completion bond shall not be required:if the fund or project is guaranteed 
pursuant to Paragraph (5) of this subsection; and 

(5) have obtained a full, unconditional and irrevocable Gale cs repayment of oa in- 
vested amount in favor of the severance tax permanent fund: © 

(a) from an entity that has a credit rating of not less than Baa or BBB by a neitibnial 
rating agency; 

(b) from a substantial subsidiary of an entity that has a ce apie of not less than 
Baa or BBB by a national rating agency; 

(c) by providing a full, unconditional ane ‘oii oechted letter of credit from a United 
States incorporated bank with a credit rating of not less than A by a national rating agency; or ° 

(d) from a substantial and solvent entity as determined by the council in accordance 
with its standards and practices; or 

(6) if not guaranteed pursuant to Paragraph (5) of this subsection, have obtained no jess 
than one-third of the estimated total production costs fram other sources as aperewad by the pate 
investment officer. 

D. The state investment officer may loan at a market rate sof interest, with respect to an eligi- 
ble New Mexico film project, up to eighty percent of an expected and estimated film production tax 
credit available to a film production company pursuant,to-the provisions of Section 7-2F-1 NMSA 
1978; provided that the film production company agrees to name the state investment officer as its 
agent for the purpose of filing an application for the film production tax credit to which the com- 
~ pany is entitled if the company does not apply for the film production tax credit. The New. Mexico 
film division of the economic development department shall determine the estimated amount of a 
film production tax credit. The council shall establish guidelines for the state investment officer's 
initiation of a loan and the terms of the loan. 

E. As used in this section: 

(1). "film project" means a single media or multimedia program, including advertising mes- 
sages, fixed on film, videotape, computer disc, laser disc or other similar delivery medium from 
which the program can be viewed or reproduced and that is intended to be exhibited in theaters; 
licensed for exhibition by individual television stations, groups of stations, networks, cable televi- 
sion stations or other means or licensed for the home viewing market; and 

(2) "New Mexico film private equity fund" means any limited partnership, limited liability 
company or corporation organized and operating in the United States that 

(a) has as its primary business activity the investment of funds in return for nid cow in 
film projects produced wholly or partly in New Mexico; 

(b) holds out the prospects for capital appreciation from such sive geiaitey: and 

(c) accepts investments only from accredited investors as that term is defined in Sec- 
tion 2 of the federal Securities Act of 1933, as amended, and rules promulgated pursuant to that 
section. 


History: 1978 Comp., § 7-27-5.26, enacted by Laws The 2015 amendment, effective June 19, 2015, elimi- 


2000 (2nd S.S.), ch. 6, § 2; 2001, ch. 252, § 12; 2002, ch. nated the private equity investment advisory committee; 

60, § 1; 2008, ch. 56, § 1; 2005, ch. 101, § 2; 2005, ch. 106, in the introductory paragraph of Subsection C, after "upon 

§ 1; 2007, ch. 340, § 1;2015, ch. 95,§ 10. approval of the", deleted "state investment", and after "a 

Cross references, — For Section 2 of the federal Secu- review by", deleted "the private equity investment advi- 

rities Act of 1938, see 15 U.S.C. § 77b. sory committee"; in Subsection C, Paragraph (5)(d), after 
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"determined by the", deleted "state investment"; and in 
Subsection D, in the third sentence, after "The", deleted 
"state investment". 

~The 2007 amendment, effective June 15, 2007, in- 
creased the percentage of the severance tax permanent 
fund that may be invested in film private equity funds to 
six percent, 

The 2005: amendment, effective June 17, 2005, in- 
creased in Subsections A and B the percentage of the sev- 
erance tax permanent fund that may be invested in the 
New Mexico film private equity funds or a New Mexico 
film project from 2% percent to 5 percent and the maxi- 
mum amount that may be invested from $7,500,000 to 
$15,000,000. 


SEVERANCE TAX BONDING ACT 


7-27-5.27 


beginning of Subsection A; added present Subsection D 
and redesignated former Subsection D as Subsection E, 

The 2002 amendment, effective March 4, 2002, in- 
serted "or a New Mexico film project" in Subsection A; in- 
serted "or any one New Mexico film project" in Subsection 
B; in Subsection C, in the introductory matter, substituted 
"debt or equity investments" for "an investment" and in- 
serted "New Mexico film projects or", deleted former Para- 
graph (2), which read: "have obtained no less than one- 
third of the estimated total production costs from other 
sources", and redesignated the remaining paragraphs ac- 
cordingly, added the proviso in Paragraph (4), and added 
Paragraphs (5) and (6). 

The 2001 amendment, effective June 15, 2001, sub- 


The 2003 amendment, effective June 20, 2003, sub- 
stituted "two and on-half" for "one-half of one" near the 


stituted "private equity" for "venture capital" throughout 
the section. 


7-27-5.27. Local government emergency economic relief. 


A. Within thirty days of the effective date of this 2020 act, the state investment officer shall 
make a commitment to the authority to invest one percent of the average of the year-end market 
values of the severance tax permanent fund for the immediately preceding five calendar years for 
the purpose of making loans to local governments pursuant to this section; provided that invest- 
ments made pursuant to this section are in compliance with the prudent investor rule set forth in 
the Uniform Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978]. The authority may expend 
no more than one percent of the funding made available to it pursuant to this section for adminis- 
tering the provisions of this section. 

B, The authority shall receive and review applications for loans from the amount committed 
pursuant to Subsection A of this section to a local government that can demonstrate that the local 
government experienced at least a ten percent decline in local option gross receipts tax revenue 
for the last quarter of fiscal year 2020 due to the economic impacts of the coronavirus disease 2019 
pandemic. The authority shall adopt rules to govern the application procedures and requirements 
for disbursing the loans. 

C...The authority shall make loans from the amount committed. psu eet to Subsection A of 
this section in accordance with the following: 

(1) an application for a loan shall be received by the authority no later than December 31, 
2020; fart at 
(2). the authority shall determine the proper amount for a loan in consultation with the 
local government division of the department of finance and administration and the local govern- 
ment; provided that: 

(a) the authority shall take into consideration the local government's actual decline of 
local gross receipts tax revenue in the determination of a loan amount; and 

(b) a loan shall not exceed fifty percent of the local government's actual decline of lo- 
cal gross receipts tax revenue; and . 

(3) terms of the loan shall include that: 

(a) a local government may use loan proceeds for general operating penees and 
revenue replacement; 

(b) alocal government shall dedicate future local option gross receipts tax revenue to 
secure the loan at a lien level as determined by the authority; _ 

(c) aloan shall bear an annual interest rate equal to two percent; 

(d) a loan shall be structured as an interest-only loan for a period of three years, at 
which time the local government shall begin making monthly payments on the principal and in- 
terest of any balance of the loan; 

(e) interest on a loan shall not compound until twelve months following the date the 
loan proceeds are made available to the local government; and 

(f). aloan shall be made for a period of no more than five years. 

D. Receipts from the repayment of loans made pursuant to this section shall be transferred to 
the severance tax permanent fund. 
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E. -No provision in a loan or the evidence of indebtedness of a loan shall intehiae a. ipeniatty or 
premium for prepayment of the balance of the indebtedness. 

F. On or before October 1 of a year that a loan made pursuant to this section is al ou 
ing, the authority shall audit the loan program and submit a report of the findings to the New 
Mexico finance authority oversight committee, the legislative finance committee and the office of 
the governor. The report shall provide details regarding the loans made ReRAnh to iis section, 
including: 

(1) the name of each local government that received a loan, the oat! afini Git the BhlANeE 
owed and if the loan is in a delinquent status or default; and 

(2) the number of jobs saved that:can be attributed to receiving the loan, with evidence ae 
how the loan saved each job. 

G. The authority may exercise any power provided to the authority in the New Mexico Finance 
Authority Act [Chapter 6, Article 21 NMSA 1978] to assist in the administration of section; pro- 
vided that the power is consistent with the provisions of this segtinns 

H. Asusedin this section: © Z 

(1) "authority" means the New Muxial finance authority: 
(2) “local government" means a municipality or county; and 
(3) "local option gross receipts tax revenue" means: 
(a) for a municipality, revenue distributed to the municipality pursuant to Section 7- 
1-6.4 NMSA 1978 and transferred to the municipality pursuant to Section 7-1-6.12 NMSA 1978; 
and 
(b) for a county, revenue transferred to the county pursuant to Section 7 -1-6.13 NMSA 


1978. 
History: Laws 2020 (1st S.S.), ch. 6, § 8. Emergency clauses. — Laws 2020 (1st S.S.), ch. 6, 
‘ § 18 contained an emergency clause and was approved 
July 7, 2020.. 


7-27-6. Severance tax wanatiy fund pledged. 


A. The money in the severance tax bonding fund is first pledged for the payment of sei) 
and interest on all severance tax bonds issued after the enactment of the SEN Skeet Tax Bonding 
Act. 

B. The money in the severance tax bonding fund is eam pledged, on a wae eS to 
any severance tax bonds then or thereafter outstanding, for the payment of principal and interest 
on all supplemental severance tax bonds issued after the enactment of the HeVeranics Tax Bonding 
Act. 


History: 1953 Comp., § 72-18-31, enacted by Laws the severance tax bonding fund moneys, added the Sub- 


1961, ch. 5, § 4; 1999 (1st S.S.), ch. 6, § 1.: section A designation, substituted "first" for "further" and 
The 1999 amendment, effective July 1, 1999, deleted made a minor stylistic change, and added Subsection B. 


the former first sentence, relating to the first pledging of 


7-27-7. Special income to retire bonds. 


When a law authorizing a severance tax bond issue or supplemental severance tax bond issue 
contemplates the income of money for the retirement of the bond issue other than or in addition to 
the money in the severance tax bonding fund, then the money derived from such income shall be 
paid to the state treasurer and be credited to the specific bond i issue account and deposited in the 
severance tax bonding fund. 


History: 1953 Comp., § 72-18-32, enacted by Laws The 1999 amendment, effective July 1, 1999, inserted 
1961, ch. 5, § 5; 1999 (1st S.S.), ch. 6, § 2. “or supplemental severance tax bond issue" and substi- 


Cross references. — For laws authorizing severance tuted "state treasurer" for "state board of finance". 
tax bond issues, see appendix to this article. 
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7-27-8. Transfer of money to severance tax permanent fund. 


On each December 31,and each June 30 the state treasurer shall transfer to the severance tax 
permanent fund all money.in the severance tax bonding fund except the amount necessary to meet 
all principal and interest payments on bonds payable from the severance tax bonding fund on the 
next two,ensuing semiannual payment dates, 


History: 1953 Comp., § 72- 18-33, enacted by Laws 
1961, ch. 5, $6; 1973, ch. 294, $3. 


7-27-9. Bonds to be Tne as severance tax ata and ahh eat ag 
severance tax bonds. ~~ 


A. Brot to July 1, 1999, all bonds issued wherein the money in the severance tax bonding fund 
is pledged for their retirement shall be known as "New Mexico'severance tax bonds". 

B. After July 1, 1999, there shall be two categories of bonds issued by the state board of finance 
wherein the money in the severance tax bonding fund is pledged for their retirement. Those bonds 
shall be known as New Mexico severance tax bonds" and.as "New Mexico supplemental severance 
tax bonds". 


History: 1953 Comp., § 72-18-34, enacted by Laws 
1961, ch. 5, § 7; 1999 (1st S.S.), ch. 6, § 3. 
The 1999 amendment, effective July 1, 1999, added 


added the Subsection A designation, added "Prior to July 1, 
1999" to the beginning, and made a stylistic change; and 


added Subsection B. 
"and supplemental severance tax bonds" to the catchline; 


7-27-10. State board of finance shall issue bonds. 


A. The state board of finance is authorized to issue and sell severance tax bonds within the 
provisions of the Severance Tax Bonding Act, and no other agency of the state is authorized to is- 
sue or sell severance tax bonds. 

B. The state board of finance may issue and sell supplemental severance tax bonds within 
the provisions of the Severance Tax Bonding Act, and no other agency of the state is authorized 
to issue or sell supplemental severance tax bonds. As a’ temporary measure for fiscal year 2019, 
the state board of finance shall not issue and sell more than one hundred eighty-one million eight 


hundred thousand dollars ($181,800,000) of supplemental severance tax bonds or notes. 


History: 1953 Comp., § 72-18-35, enacted by Laws 
1961, ch. 5, § 8; 1999 (1st S.S.), ch. 6, § 4; 2019, ch. 273, 
§1. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that for fiscal year 2019, the state board of finance 


shall not issue and sell more than one hundred eighty-one » 


million eight hundred thousand dollars of supplemental 
severance tax bonds or notes; in Subsection B, after "sup- 
plemental severance tax bonds.", added "As a temporary 


measure for fiscal year 2019, the state board of finance 
shall not issue and sell more than one hundred eighty-one 
million eight hundred thousand dollars ($181,800,000) of 
supplemental severance tax bonds or notes," 

The 1999 amendment, effective July 1, 1999, added 
the Subsection A designation, added Subsection B, and 
made a minor stylistic change. 


7-27-10.1. Transfer to severance tax permanent fund before 


determining bonding capacity; authorization for 
severance tax bonds; priority for water projects 
and tribal infrastructure projects. 


A. On Décetiber 31 of each year from 2019 through 2028, the division shall transfer eid. 
three million six hundred ninety thousand dollars ($23,690,000) from the severance tax bonding 
fund to the severance tax permanent fund, unless the state board of finance determines that a 
lesser transfer amount is necessary pursuant to Section 7-27-8 NMSA 1978 to avoid'a potential 
shortfall in debt service obligations, 
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B. By January 15 of each year, the division shall estimate the amount of bonding capacity 
available for severance tax bonds to be authorized by the legislature. 

C. For each year except 2017, the division shall allocate nine percent of the estimated bonding 
capacity each year for water projects, and the legislature authorizes the state board of finance to 
issue severance tax bonds in the annually allocated amount for use by the water trust board to 
fund water projects statewide. The water trust board shall certify to the state board of finance the 
need for issuance of bonds for water projects. The state board of finance may issue and sell the 
bonds in the same manner as other severance tax bonds in an amount not to exceed the authorized 
amount provided for in this subsection. If necessary, the state board of finance shall take the ap- 
propriate steps to comply with the federal Internal Revenue Code of 1986, as amended. Proceeds 
from the sale of the bonds are appropriated to the water project fund in the New Mexico finance 
authority for the purposes certified by the water trust board to the state board of finance. 

D. The division shall allocate the Nee percentage of the estimated bonding capacity for 
tribal infrastructure projects: 

(1) in 2016, six and one-half percent: and 
(2) in 2017 and each subsequent year, four and one-half percent. 

E. The legislature authorizes the state board of finance to issue severance tax boil in the 
amount provided for in this section for use by the tribal infrastructure board to fund tribal infra- 
structure projects. The tribal infrastructure board shall certify to the state board of finance the 
need for issuance of bonds for tribal infrastructure projects. The state board of finance may issue 
and sell the bonds in the same manner as other severance tax bonds in an amount not to exceed 
the authorized amount provided for in this section, If necessary, the state board of finance shall 
take the appropriate steps to comply with the federal Internal Revenue Code of 1986, as amended. 
Proceeds from the sale of the bonds are appropriated to the tribal infrastructure project fund for 
the purposes certified by the tribal infrastructure board to the state board of finance. 

F. Money from the severance tax bonds provided for in this section shall not be used to pay 
indirect project costs. Any unexpended balance from proceeds of severance tax bonds issued for 
a water project or a tribal infrastructure project shall revert to the severance tax bonding fund 
within six months of completion of the project. The New Mexico finance authority shall monitor 
and ensure proper reversions of the bond proceeds appropriated for water projects, and the de- 
partment of finance and administration shall monitor and ensure proper reversions of the bond 
proceeds appropriated for tribal infrastructure projects. 

G. As used in this section: : 

(1) "division" means the board of finance division of the department of finance and admin- 
istration; ; 
(2) "tribal infrastructure project" means a qualified project under the Tribal Infrastruc- 
ture Act; and 
(3) "water project" means a capital outlay project for: 
(a) the storage, conveyance or delivery of water to end users; . 
(b) the implementation of federal Endangered Species Act of 1973 collaborative pro- 


grams; 
(c) the restoration and management of watersheds; 
(d) flood prevention; or 
(e) conservation, recycling, treatment or reuse of water. 

History: Laws 2003, ch. 134, § 1; 2009, ch. 22, § 1; The 2017 (1st S.S.) amendment, effective May 26, 
2010, ch. 37, § 1; 2015, ch. 63, § 1; 2016 (2nd S.S.), ch. 5, 2017,:suspended the severance tax bonding capacity al- 
§ 9; 2017 (1st S.S.), ch. 1, § 4; 2019, ch. 273, § 2. location for water projects for the year 2017; in Subsec- 

Cross references. — For the federal Internal Revenue tion B, added "For each year except 2017"; in Subsection 
Code of 1986, see 26 U.S.C. § 1 et seq. C, in the introductory clause, changed "percentages" to 

For the federal Endangered Species Act of 1973, see 16 "percentage"; and in Subsection D, after "in the amount", 
US.C.S. § 1531 et seq. deleted "allocated pursuant to" and added "provided for 

The 2019 amendment, effective June 14, 2019, pro- in", and after "provided for in this", deleted "subsection" 
vided for-a distribution from the severance tax bonding and added "section". 
fund to the severance tax permanent fund every year for The 2016 (2nd S.S.) amendment, effective Octo- 
ten years; added new Subsection A and redesignated for- ber 21, 2016, reduced the percentages of estimated sever- 
mer Subsections A through F as Subsections B through G, ance tax bonding capacity allocated to water and tribal 
respectively. infrastructure projects; in Subsection B, after "water 
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projects statewide", deleted "except for projects autho- deleted "board of finance", and after "division", deleted "of 
rized in Subsection F of this section"; in Subsection C(2), the department of finance and administration"; and added 
after "subsequent year", deleted "five and one-half’ and new Paragraph (1) of Subsection G and redesignated the 
added "four and one-half"; and deleted Subsection F and succeeding subsections accordingly. 
redesignated former Subsection G as Subsection F, The 2010 amendment, effective July 1, 2011, in the 
Severability. — Laws 2016 (2nd S.S.), ch. 5, § 12, pro- catchline, after "priority", deleted "water projects" and 
vided that if a specific reversion, a voided authorization, a added "for water projects and tribal infrastructure proj- 
change in the use of severance tax bond proceeds or an au- ects"; in Subsection B, in the first sentence, after "The divi- 
thorization to expend severance tax bond proceeds is held sion shall", deleted "authorize" and added "allocate"; after 
invalid or otherwise cannot be effectuated, the remainder "bonding capacity each year", added "for water projects'; 
of Laws 2016 (2nd §.S.), ch. 5 and any other reversion, and after "tax bonds in the annually", deleted "deducted" 
voided authorization, change in the use of severance tax and added "allocated"; and after "Section", changed "D" to 
bond proceeds or authorization to expend severance tax "HI"; and in the third sentence, after "authorized amount 
bond proceeds shall not be affected. provided for in", deleted "Subsection A of this section" and 
The 2015 amendment, effective July 1, 2015, adjusted added "this subsection"; added Subsection C; in Subsec- 
the percentages of severance tax bonding capacity allo- tion D, in the second sentence, after "bonds issued for a 
cated for tribal infrastructure projects; in Subsection A, water project", added "or a tribal infrastructure project" 
after "each year, the", deleted "board of finance", and af- and after "six months of completion of the", deleted "wa- 
ter "division", deleted "of the department of finance and ter"; and in the third sentence, after "ensure proper rever- 
administration"; in Subsection C, after "The", deleted sions", added the remainder of the sentence; and added 
"board of finance", after "allocate", deleted "five percent" Paragraph (1) of Subsection F. 
and added "the following percentages", after "capac- Applicability. — Laws 2010, ch. 37, § 2 provided that 
ity", deleted "each year", and after the first occurrence of the allocation of severance tax bonding capacity and the 
"tribal infrastructure projects", deleted "and" and added authorization of severance tax bonds for tribal infrastruc- 
Paragraphs (1) and (2) of Subsection C; designated the ture projects shall commence with the severance tax bond- 
remainder of Subsection C as a new Subsection D and ing capacity estimated on January 15, 2012 for authoriza- 
redesignated the succeeding subsections accordingly; in tion by the second session of the fiftieth legislature. 
Subsection D, after "severance tax bonds in the", deleted The 2009 amendment, effective March 20, 2009, in 
"annually allocated", and after "amount", added "allocated Subsection A, added the exception at the end of the sub- 
pursuant to this section"; in Subsection F, after "The", section and added Subsection D, 


7-27-11. Authority to refund bonds. 


A. The state board of finance may issue and sell at public or private sale severance tax bonds 
to refund outstanding severance tax bonds by exchange, immediate or prospective redemption, 
cancellation or escrow, including the escrow of debt service funds accumulated for payment of 
outstanding bonds, or any combination thereof when, in its opinion, such action will be beneficial 
to the state. 

B. The state board of finance may issue and sell at public or private sale supplemental sever- 
ance tax bonds to refund outstanding supplemental severance tax bonds by exchange, immedi- 
ate or prospective redemption, cancellation or escrow, including the escrow of debt service funds 
accumulated for payment of outstanding supplemental severance tax bonds, or any combination 
thereof when, in its opinion, such action will be beneficial to the state. 


History: 1953 Comp., § 72-18-36, enacted by Laws fund" preceding "by exchange" near the middle of Subsec- 
1961, ch. 5, § 9; 1985 (1st S.S.), ch. 15, § 13; 1999 tion A; deleted former Subsections B and C, relating to use 
(1st S.S.), ch. 6, § 5. Seay of the level savings method of advance refunding and pro- 

Cross references. — For the state board of finance, see hibiting issuance of certain bonds to refund outstanding 
6-1-1 NMSA 1978. severance tax bonds; and added present Subsection B. 


The 1999 amendment, effective July 1, 1999, deleted 
"and other bonds payable from the severance tax bonding 


7-27-11.1. Repealed. 


Repeals. — Laws 1999 (1st S.S.), ch. 6, § 20 repealed | enacting 7-27-11 NMSA 1978, effective July 1, 1999. For 
7-27-11.1 NMSA 1978, as enacted by Laws 1985 (1st S.8.), provisions of former section, see the 1998 NMSA 1978 on 
ch. 15, § 15, relating to declaration of legislative intent in NMOneSource.com. ” 


7-27-12. When severance tax bonds to be issued. 


A. The state board of finance shall issue and sell all severance tax bonds when authorized to do 
so by any law that sets out the amount of the issue and the recipient of the money. 
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B. The state board of finance shall also issue and sell severance tax bonds authorized by Sec- 
tions 72-14-36 through 72-14-42 NMSA 1978, and such authority as, has been given to the inter- 
state stream commission to issue.and sell such bonds is transferred to the state board of finance. 
The state board of finance shall issue and sell all severance'tax bonds only when so instructed by 
resolution of the governing body or by written direction from an authorized officer of the recipient 
of the bond money. 

C. Except as provided in Subsection D of this section, proceeds from supplemental severance 
tax bonds shall be used only for public school capital outlay projects pursuant to the Public School 
Capital Outlay Act [Chapter 22, Article 24 NMSA 1978] or the Public School Capital TORROYEr 
ments Act [Chapter 22, Article 25 NMSA 1978]. 

D. Proceeds from supplemental severance tax bonds issued pursuant to Paragraph (2) of Sub- 
section A of Section 19. of Chapter 6 of Laws 1999 (1st S.S.) and Section 1 of this 2017 act sath be 
used for the purposes specified in those provisions. 

E. Except as provided in Subsection F of this section, the state board of finance shall issue and 
sell all supplemental severance tax bonds when so instructed by resolution of the public school 
capital outlay council pursuant to Section 7-27-12.2 NMSA 1978. 

F. The state board of finance shall issue and sell the supplemental severance tax bonds autho- 
rized by: , 

(1) Paragraph (2) of Subsection A of Section 19 of Chapter 6 of Laws 1999 (1st S.S.) when 
so instructed by resolution of the commission on higher education; and 

(2) Section 1 of this 2017 act upon certification by the secretary of finance and administra- 
tion of the need to use proceeds from those bonds as outlined in that section. 


History: 1953 Comp., § 72-18-37, enacted by Laws 
1961, ch. 5, § 10; 1984, ch. 4, § 2; 1999 (1st S.S.), ch. 6, 
§ 6; 2001, ch. 37, § 1; 2001, ch. 338, § 1; 2017 (1st S.S.), 
ch. 1, § 5. 

Cross references. — For laws authorizing severance 
tax bond issues, see the appendix to this article. 

For state board of finance, see 6-1-1 NMSA 1978. 

For commission on higher education, see 21-1-26 NMSA 
1978. 

For public school capital outlay council, see 22-24-6 
NMSA 1978. 

For interstate stream commission, see 72-14-l' NMSA 
1978. 

The 2017 (1st S.S.), amendment, ofackiva May 26, 
2017, authorized the board of finance division of the de- 
partment of finance and administration to transfer pro- 
ceeds from supplemental severance tax bonds to the gen- 
eral fund for use by the department in fiscal year 2017 
to restore certain allotments from the general fund; in 
Subsection D, after "(Ist S.S.)", ‘added "and Section 1 of 
this 2017 act", and after "specified in’, deleted "that para- 
graph" and added "those provisions"; and i in Subsection F, 
after "authorized by", added paragraph designation ny 


and at the end of Paragraph (1), added "and", and added 
Paragraph (2), 

2001 Amendments. — Laws 2001, ch. 338, § 1, effec- 
tive April 5, 2001, substituted "by written direction from 
an authorized officer" for "executive head" at the end of 
Subsection. B;.in Subsection C, inserted the exception to 
the beginning of the subsection, deleted "critical" pre- 
ceding "capital outlay", substituted "the Public School 
Capital Improvements Act" for language concerning: post- 
secondary infrastructure renovation and expansion needs; 
deleted former Subsection D; and added current Subsec- 
tions D, KE and F. 

Laws 2001, ch. 37, §:1, effective June 115, 2001, im Sub- 
section B, deleted "executive head" and added "by written 
direction from an authorized officer"; and in Subsection D, 
after the second occurrence of ' ‘domimission higher educa- 
tion", deleted "pursuant to’certification by the governing 
bodies of the appropriate educational institutions". 

The 1999 amendment, effective July 1,.1999, added the 
Subsection A and B designations and added Subsection C; 
inserted "or executive head" in the second sentence in Sub- 
section B; and made minor stylistic changes. © 


7-27-12.1. Severance tax bonds; purpose for which issued; 
appropriation of proceeds. 


The state board of finance may issue and sell severance tax bonds in fiscal years 2001 through 
2010 in compliance with the Severance Tax Bonding Act in an amount not exceeding a total of 
twenty million dollars ($20,000,000) when the local government division of the department of fi- 
nance and administration certifies the need for the issuance of the bonds; provided that no more 
than four million dollars ($4,000,000) may be issued in fiscal year 2001 and no more than two mil- 
lion dollars ($2,000,000) may be issued in any one fiscal year thereafter. The state board of finance 
shall schedule the issuance and sale of the bonds in the most expeditious and economical manner 
possible upon a finding by the board that the project has been developed sufficiently to justify the 
issuance and that the project can proceed to contract within a reasonable time. The state board of fi- 
nance shall further take the appropriate steps necessary to comply with the Internal Revenue Code 
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of 1986, as amended. The proceeds from the sale of the bonds are appropriated to the local govern- 
ment division of the department of finance and administration for the purpose of financing water 
and sewer distribution and collection systems in the developed and underserved areas of Bernalillo 
county, including areas in the city of Albuquerque. The certification and issuance of bonds for any 
fiscal year is contingent upon the secretary of finance and administration receiving certification 
from the governing body of the city of Albuquerque and the board of county commissioners of Ber- 
nalillo county that funding in an amount equal to one and one-half times the amount of bonds is- 
sued pursuant to this section, including the amount of bonds proposéd to be issued for that fiscal 
year, has been secured from federal, city and county sources to construct the water and sewer dis- 
tribution and collection systems. Any funding from federal, city and county sources in excess of the 
amount required for certification in any fiscal year may be carried forward and credited against the 
amount required in subsequent fiscal years. Any unexpended or unencumbered balance remaining 
at the end of fiscal year 2012 shall revert to the severance tax bonding fund. If the local government 
division of the department of finance and administration has not certified the need for the issuance 
of the bonds by the end of fiscal year 2010, the authorization provided in this section shall expire. 


History: Laws 1999 (1st S.S.), ch. 5, § 1; 2000 The 2000 amendment, effective April 12, 2000, in- 
(2nd S.S.), ch. 18, § 1; 2002, ch. 66, § 1. serted "four million dollars ($4,000,000) may be issued in 

Cross references, — For the Internal Revenue Code of fiscal year 2001 and no more than" preceding "two million 
1986, see 26 U.S.C. § 1 et seq. dollars" and inserted the fifth sentence. 


The 2002 amendment, effective May 15, 2002, substi- 
tuted "one and one-half’ for "four and one-half" in the fifth 
sentence. 


7-27-12.2. Supplemental severance tax bonds; public school capital 
outlay and other projects. 


A. The public school capital outlay council is authorized to certify by resolution that proceeds 
of supplemental severance tax bonds are needed for expenditures relating to public school capital 
outlay projects pursuant to the Public School Capital Outlay Act [Chapter 22, Article 24 NMSA 
1978] or for the state distribution for public school capital improvements pursuant to the Pub- 
lic School Capital Improvements Act [Chapter 22, Article 25 NMSA 1978]. The resolution shall 
specify the total amount needed. 

B. The state board of finance may issue and sell supplemental severance tax bonds in compli- 
ance with the Severance Tax Bonding Act when the public school capital outlay council certifies by 
resolution the need for the issuance of the bonds or when the secretary of public education certifies 
the need for the issuance of the bonds pursuant to Section 22-24-4 NMSA 1978 or Section 3 of this 
2016 act. The amount of the bonds sold at each sale shall not exceed the lesser of: 

(1) the total of the amounts certified: by the council and the secretary of public education; or 
(2) the amount that may be issued pursuant to the restrictions of Section 7-27-14 NMSA 
1978. 

C. The state board of finance shall schedule the issuance and sale of the bonds in the most ex- 
peditious and economical manner possible. 

D. The proceeds from the sale of the bonds are appropriated as follows: 

' (1) the amount certified by the secretary of public education:as necessary to make the 
distribution pursuant to Section 22-25-9 NMSA 1978 is appropriated to the public school capital 
improvements fund for the purpose of carrying out the a sate of the Public School Capital Im- 
provements Act; and 

(2) the remainder of the proceeds is appropriated to the public school capital outlay fund 
for the purpose of carrying out the provisions of the Public School Capital Outlay Act. 


History: 1978 Comp., § 7-27-12.2, enacted by Laws which appropriated twelve million five hundred thousand 


2001, ch, 338, § 2; 2004, ch. 125, § 1; 2016 (2nd S.S.), dollars ($12,500,000) from the public school capital outlay 

ch. 2, § 1. fund to the instructional material fund for expenditure in 

Compiler' s notes, — The reference to "Section 3 of fiscal year 2017 and subsequent fiscal years for the pur- 

this 2016 act" in Subsection B of this section, refers to chase of instructional material pursuant to the Instruc- 

Laws 2016 (2nd §.S,), ch. 2, § 8, effective October 7, 2016, tional Material Law; provided that the secretary. of public 
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education certifies the need for the issuance of supple- 
mental severance tax bonds to meet that appropriation, 
Any unexpended or unencumbered balance remaining at 
the end of a fiscal year shall not revert to the public school 
capital outlay fund. 

Cross references. — For the state board of finance, see 
6-1-1 NMSA 1978. 

For the secretary of public education, see 9-24-5 NMSA 
1978. 

For the public school capital outlay council, see 22-24-6 
NMSA 1978. 

The 2016 (2nd S.S.) amendment, effective October 7, 
2016, authorized the state board of finance to issue and 
sell supplemental severance tax bonds in compliance with 
the Severance Tax Bonding ‘Act when the secretary of 
public education certifies the need’ for the issuance of the 
bonds pursuant to the Public School Capital Outlay. Act; 
in the catchline, added "and other"; in Subsection B, after 


of the bonds", added “or when the secretary of public 
education certifies the need for the issuance of the bonds 


“pursuant to Section 22-24-4 NMSA 1978 or Section 3 of 


this 2016 act",:and after "shall not exceed the lesser of:", 
added the paragraph designation-"(1)"; in Paragraph C(1), 
changed "amount" to "total of the amounts", and after 
"certified by the council", added "and the secretary of pub- 
lic education"; and added the paragraph designation "(2)": 
The 2004 amendment, effective’ May 19, 2004, 
amended Subsection A to insert "expenditures relating to" 
before "public school capital outlay", deleted "Section 22- 
24-5 NMSA 1978" and‘ inserted in its place "the Public 
School Capital Outlay Act", amended Subsection D to 
substitute "secretary. of public education" for "superinten- 
dent of public instruction" in Paragraph (1) and deleted 
in Paragraph (2) the purpose of thé awards language and 
substitute in its place the purpose of "carrying out the 
provisions of the Public School Capital Outlay Act". 


"council certifies by resolution the need for the issuance 


7-27-12.3. Administration of certain bond proceeds appropriated to the 
| public school capital outlay fund. 


Proceeds of severance tax bonds and supplemental severance tax bonds previously.or hereafter 
issued by the state board of finance that are appropriated to the public school capital outlay fund 
for the purpose of carrying out the provisions of the Public School Capital Outlay Act [Chapter 22, 
Article 24 NMSA 1978] shall, except to the extent that the proceeds are derived from any bonds 
the interest on which is excluded from federal income,tax, be transferred by the state board of fi- 
nance immediately upon receipt to the public school capital outlay fund. All money so transferred 
shall be administered for disbursement purposes by the public school capital outlay council consis- 
tent with the requirements of the Public School Capital Outlay. Act. 


History: Laws 2005, ch. 274, § L. Effective dates. — Laws 2005, ch. 274, § 20 made 


Laws. 2005, ch. 274, § 1 effective April 6, 2005. 


7-27-12.4. Authorization for severance tax bonds for severance’ tax | 
transportation fund; appropriation of proceeds. 


A. The state board of finance may issue and sell severance tax bonds in fiscal! years 2007 
through 2009 in compliance with the Severance Tax Bonding Act in an amount not exceeding a 
total of one hundred fifty million dollars ($150,000,000) when the Seat of ee aes 
certifies the need for the issuance of the bonds; provided that: 

(1) in fiscal year: 2007, no:more than fifty million dollars($50, 000 000) i in bende shall be 
issued; and 

(2) in each of fiscal years 2008 and 2009, no more than the lesser. of fifty million’ Hollars 
($50,000,000) or twelve and one-half percent of severance tax bonding capacity; as determined 
pursuant to Section 7-27-10.1 NMSA 1978, shall be issued: 

B. The state board of finance, shall schedule the issuance and sale of the haw dake in the most 
expeditious and economical manner possible upon a finding by the board that, based upon.a certi- 
fication from the department of transportation, the proceeds of the bonds are needed:and that the 
projects can proceed to contract within a reasonable time. The state board of finance’shall further 
take the appropriate steps necessary to comply with the federal Internal Revenue Code of 1986, 
as amended. The state board of finance may issue and sell the bonds,in the same manner as other 
severance tax bonds in an amount not to mse 2 the authorized amount provided for in this sub- 
section. 

C, The proceeds from the sale of the bonds are apitirémidtad as follows: sa: 

(1) proceeds of the bonds issued in fiscal year 2007 are appropriated to the local govern- 
ment transportation fund for distribution as directed by the departngent of transportation eas Proj- 
ects pursuant to Section 6-21-6.12 NMSA 1978; 


1036 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reseryed. 


7-27-12.5 SEVERANCE TAX BONDING ACT 7-27-12.5 


(2) twenty percent of the proceeds of the bonds issued in fiscal years 2008 and 2009 are 
appropriated to the department of transportation to perform routine maintenance on state high- 
ways; ) fayoll 
(3) forty percent of the proceeds of the bonds issued in fiscal years 2008 and 2009 are ap- 
propriated to the local government transportation fund for distribution as directed by the depart- 
ment of transportation for projects pursuant to Section 6-21-6.12 NMSA 1978; and 

(4) forty percent of the proceeds of the bonds issued in fiscal years 2008 and 2009 are ap- 
propriated to the department of transportation for the purpose of completing those projects autho- 
rized in Paragraphs (1) and (3) through (38) of Subsection A of Laws 2003 (1st:S.S.), Chapter 3, 
Section 27, provided that the department shall comply with the requirements of Subsections C, D 
and E of Section 67-3-59.4 NMSA 1978. 

“D. Money from the severance tax bonds provided for in this section shall not be used to pay 
indirect costs. If the department of transportation has not certified the need for the i issuance oes the 
bonds by July 1, 2009, the authorization provider | in this Section shall expire. 


History: Laws 2007 (1st S.S.), ch. 8, § 1. Effective dates. — Laws 2007 (1st S.S.),'ch. 3 con- 
Cross references, — “Ror the Internal Revenue Code, . tained no effective date provision, but, pursuant to N.M. 
see 26 U.S.C. aT eye Const., art. IV, § 23, was effective June 28, 2007, 90 days 


after the adjournment of the legislature. 


7. 27- 12.5. Auithocisntien for! severance tax bonds; priority for 
infrastructure projects for colonias. 


A. After the annual estimate of severance tax honding capacity pursuant to Subsection A of 
Section 7-27-10.1 NMSA 1978, the board of finance division of the department of finance and 
administration shall allocate the following percentages of the estimated heading capacity for colo- 
nias infrastructure projects: 

(1). in 2016, six and one-half percent; and 
(2) .in 2017 and each subsequent year, four and one-half Hi Ou 

B.. The legislature authorizes the, state board of finance,to issue severance tax bonds in the 
amount allocated pursuant to this section for use by the colonias infrastructure board to fund the 
projects. The colonias infrastructure board shall certify.to the state board of finance the need for 
issuance of bonds for colonias infrastructure projects. The state board of finance may issue and 
sell the bonds in the same manner as other severance tax bonds in an amount not to exceed the 
authorized amount provided for in this subsection. If necessary, the state board of finance shall 
take the appropriate steps to comply with the federal Internal Revenue Code of 1986, as amended. 
Proceeds from the'sale of the bonds are appropriated to the colonias infrastructure project fund for 
the purposes certified by the colonias infrastructure board to the state board of finance. 

C, Money from the severance tax. bonds provided for in this section shall not be used. to pay 
indirect project costs. Any unexpended balance from proceeds of severance tax bonds issued for a 
colonias infrastructure project, shall revert to the severance tax bonding fund within six months 
of completion of the project. The colonias infrastructure board shall monitor and ensure proper 
reversions of the bond proceeds appropriated for the projects. 

D. As used in this section, "colonias infrastructure project" means a qualified project under the 
Colonias Infrastructure Act [Chapter 6, Article 30 NMSA 1978]. 


History: Laws 2010, ch. 10 § 9; 2015, ch. 63, §: 2; 2016 uenaat in the use of severance tax bond proceeds or an au- 
(2nd S.S.), ch. 5, § 10. thorization to expend seyerance tax bond proceeds is held 
Cross references, — For the colonias infrastructure invalid or otherwise cannot be effectuated, the remainder 
board, see 6-30-4 NMSA 1978. of Laws 2016 (2nd S.S.), ch. 5 and any other reversion, 
For ‘the Internal Revenue Code of 1986, see 26 US. C. voided authorization, change in the use of severance tax 
The 2016 (2nd S.S.) amendment, effective October 21, bond proceeds or authorization to expend severance tax 
2016, reduced the percentages of estimated severance tax bond proceeds shall not be affected. 
bonding capacity allocated to colonias infrastructure proj- The 2015 amendment, effective July 1, 2015, adjusted 
ects; and in Subsection A(2), after "subsequent year", de- _ the percentages of severance tax bonding capacity al- 
leted "five and one-half" and added "four and one-half". located for colonias infrastructure projects; in the intro- 
Severability. — Laws 2016 (2nd S:S.), ch. 5, §'12, pro- ductory sentence of Subsection A, after "allocate", deleted 
vided that if a specific reversion, a voided authorization, a "five percent" and added "the following percentages", after 
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"capacity", deleted "each year", and after "colonias in- as Subsection B and redesignated the succeeding subsec- 
frastructure projects", deleted "and", added a colon, and tions accordingly; and in Subsection B, after "severance 
after the colon, added new Paragraphs (1) and (2) of tax bonds in the", deleted "annually allocated", and after 


Subsection A; designated the remainder of Subsection A "amount", added ' ‘allocated pursuant to this section". 


7-27-13. Reserved. 


7-27-14. Amount of tax; security for bonds. 


A. The legislature shall provide for the continued assessment, levy, collection and deposit into 
the severance tax bonding fund of the tax or taxes. upon natural resource products severed and 
saved from the soil of the state that, together with such other income as may be deposited.to the 
fund, will be sufficient to produce an amount that is at least the amount necessary to meet an- 
nual debt service charges on all outstanding severance tax bonds and supplemental severance 
tax bonds. 

B. Except as otherwise specifically provided by law, the state board of finance shall issue 
no severance tax bonds unless the aggregate amount of severance tax bonds outstanding, and 
including the issue proposed, can be serviced with not more than the following percentages of 
the annual deposits into the severance tax bonding fund, as determined by the lesser of the 
deposits during the preceding fiscal year or the deposits during'the current fiscal year as esti- 
mated by the division: rye 

(1) for fiscal year 2016, evga and qeiirsbertt ht Soh ste 

(2) for fiscal year 2017, forty-eight and eight-tenths percent; 

(3) for fiscal year 2018, forty-eight and:two-tenths percent; and 

(4) for fiscal year 2019 and subsequent fiscal years, forty-seven and six-tenths percent. 

C. The state board of finance shall issue no supplemental severance tax bonds with a term 
that extends beyond the fiscal year in which the bonds are issued unless the aggregate amount of 
severance tax bonds and supplemental severance tax bonds outstanding, and including the issue 
proposed, can be serviced with not more than the following percentages of the annual deposits into 
the severance tax bonding fund, as determined by the lesser of the deposits during the preceding 
fiscal year or the deposits during the current fiscal year as estimated by the division: 

(1) for fiscal year 2016, sixty-one and nine-tenths percent; 

(2) for fiscal year 2017, sixty-one and three-tenths percent; 

(3) for fiscal year 2018, sixty and’seven-tenths percent; and 

(4) for fiscal year 2019 and subsequent fiscal years, sixty and one-tenth percent. 

D. Except as otherwise specifically provided by law, the state board of finance may issue 
supplemental severance tax bonds with a term that does not extend beyond the fiscal year in 
which they are issued if the debt service on such supplemental severance tax bonds when added 
to the debt service previously paid or scheduled to be paid during that fiscal year on severance 
tax bonds and supplemental severance tax bonds does not exceed the following percentages of 
the lesser of the deposits into the severance tax bonding fund during the preceding fiscal year or 
the deposits into the severance tax bonding. ai during the current fiscal year as estimated by 
the division: 

(1) for fiscal year 2016, ninety-four and four-tenths percent; 

(2) for fiscal year 2017, ninety-three and eight-tenths percent; 

(3) for fiscal year 2018, ninety-three and two-tenths percent; 

(4) for fiscal year 2019, ninety-one percent; 

(5) for fiscal year 2020, eighty-nine and four-tenths percent; 

(6) for fiscal year 2021, eighty-seven and eight-tenths percent; and ~ 

(7) for fiscal year 2022 and subsequent fiscal years, eighty-six and two-tenths percent. 

EK. The provisions of this section shall not be modified by the terms of any severance tax bonds 
or supplemental severance tax bonds hereafter issued. 

F, For the purposes of this section, "division" means the board of finance division of the depart- 
ment of finance and administration. . 
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History: 1953 Comp., § 72-18-38, enacted by Laws 
1961, ch. 5, § 11; 1999 (1st S.S.), ch. 6, § 7; 2000, ch. 95, 
§ 1; 2000 (2nd S.S.), ch. 11, § 2; 2003, ch. 238, § 1; 2004, 
ch, 125, § 2; 2015, ch. 68, § 3. 

The 2015 amendment, effective July 1, 2015, in- 
creased distributions to the severance tax permanent 
fund by phasing in reductions to: the severance tax bond- 
ing capacity and supplemental severance tax bonding 
capacity; in Subsection B, after "serviced with not more 
than", deleted "fifty percent" and added "the following 
percentages", after "determined by the", added "lesser 
of the", and after "preceding fiscal year", added "or the 
deposits during the current fiscal year as estimated by 
the division:";.added Paragraphs (1), (2), (3) and (4) of 
Subsection B; in. Subsection C, after "not. more than", 
deleted "sixty-two and one-half percent" and added "the 
following percentages", after "determined by", added "the 
lesser of", and after "preceding fiscal year", added "or 
the deposits during the current fiscal year as estimated 
by the division:"; added Paragraphs (1), (2), (8) and (4) 
of Subsection C; in Subsection D, after "tax bonds does 
not exceed", deleted "ninety-five percent" and added "the 
following percentages", after "of", added "the lesser of", 
after "preceding fiscal year", added "or the deposits into 
the severance tax bonding fund during the current fiscal 
year as estimated by the division:"; added Paragraphs 


SEVERANCE TAX BONDING ACT 


7-27-17 


(1), (2), (3), (4), (5), (6) and (7) of Subsection D; and added 
Subsection F. 

The 2004 amendment, effective July 1, 2004, amended 
Subsection D to substitute "ninety-five" for "eighty-seven 
and one-half preceding "percent". 

The 2003 amendment, effective June 20, 2003, in- 
serted "Except as otherwise specifically provided by law," 
at the beginning of Subsections B and D. 

The 2000 (2nd S.S.) amendment, effective April 12, 
2000, substituted "eighty-seven and one-half percent" for 


“seventy-five percent" in Subsection D. 


The 2000 amendment, effective May 17, 2000, in- 
serted "with a term that extends beyond the fiscal year 
in which the bonds are issued" preceding "unless" in Sub- 
section C, added present Subsection D, and redesignated 
former Subsection D as Subsection E. 

The 1999 amendment, effective July 1, 1999, added 
"and supplemental severance tax bonds" at the end of 
Subsection A; in Subsection B inserted "of severance tax 
bonds" and deleted "including any severance tax bonds 
authorized prior to the enactment of this Severance Tax 
Bonding Act, but not yet issued" preceding "and includ- 
ing"; added present Subsection C; redesignated former 
Subsection C as Subsection D; and in Subsection D in- 
serted "severance tax" and “or supplemental severance 
tax bonds". 


7-27-15, Majority approval necessary for board action. 


Any action taken hereunder by the state board of finance must be approved by a majority of its 


members. 


History: 1953 Comp., § 72-18-39, enacted by Laws 
1961, ch. 5, § 12. 


7-27-16. Form of bonds. 


Emergency clauses. — Laws 1961, ch. 5, § 28 con- 
tained an emergency clause and was approved Febru- 
ary 17, 1961. 


A. The state board of finance, except as otherwise specifically provided in the Severance Tax 
Bonding Act, shall determine at its discretion the terms, covenants and conditions of severance 
tax bonds and supplemental severance tax bonds, including but not limited to: date of issue, 
denominations, maturities, rate or rates of interest, call features, call premiums, registration, 
refundability and other covenants covering the general and technical aspects of the issuance of 
the bonds. :% 

B... The bonds shall be in such form as the state board of finance may determine, and successive 
issues shall be identified by alphabetical, numerical or other proper series designation. 


History: 1953, Comp., § 72-18-40, enacted by Laws 
1961, ch. 5, § 13; 1983, ch. 265, § 31; 1999 (1st S.S.), ch. 
6, § 8. 


The 1999 amendment, effective July 1, 1999, added 
the subsection designations and inserted "and supplemen- 
tal severance tax bonds" near the middle of Subsection A, 


7-27-17. Execution of bonds. 


Severance tax bonds and supplemental severance tax bonds shall be signed and attested by 
the state treasurer and shall be’ executed with the facsimile signature of the governor and the 
facsimile seal of the state, except for bonds issued in book entry or similar form without the de- 

‘livery of physical securities. Any interest coupons attached to the bonds shall bear the facsimile 
signature of the state treasurer, which officer, by the execution of the bonds, shall adopt as his own 
signature the facsimile thereof appearing on the coupons. Except for bonds issued in book entry or 
similar form without the delivery of physical securities, the Uniform Facsimile Signature of Public 
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7-27-18 TAXATION 7-27-19 . 


Officials Act [6-9-1 through 6-9-6 NMSA 1978] shall apply, and the state board of finance shall 
determine the manual signature to be affixed on the bonds. 


History: 1953 Comp., § 72-18-41, enacted by Laws The 1999 amendment, effective July 1, 1999) inserted 
1961, ch. 5, § 14; 1961, ch. 79, § 1; 1969, ch. 63, § 1; 1983, "and supplemental severance tax bonds" near the begin- 
ch. 265, § 32; 1984, ch. 4, §:3; 1999 (1st S.S.), ch. 6,:§ 9. ning of the first: sentence. 


\¢ 


7-27-18. Procedure for sale of bonds. 


A. Severance tax bonds and supplemental severance tax bonds shall be sold by the state board 
of finance at such times and in such manner as the board may elect, consistent with the need of the 
board, commission or agency that is'the recipient of the bond money, to the highest bidder for cash 
at not less than par and accrued interest... 

B. The state board of finance shall publish a notice of the time eat place of sale ina newspa- 
per of general circulation in the state, and also in a recognized financial journal outside the state. 
Such publication shall be made once at least five business days prior to the date fixed for such sale. 
Such notice shall specify the amount, denomination, maturity and description of the bonds’ to be 
offered for sale and the place, day and hour at which bids therefor shall be received and publicly 
examined. All bids shall be sealed or sent by facsimile or other electronic transmission to the state 
board of finance as set forth in the notice. All bids, except that of the state, shall be accompanied 
by a deposit of two percent of the bid price, either in the form of a financial surety bond or in cash 
or by cashier's check or treasurer's check of, or by certified check drawn on, a solvent commercial 
bank or trust company in the United States. The financial surety bond or the long-term debt ob- 
ligations of the issuer or person guarantying the obligations of the issuer of the financial surety 
bond shall be rated in one of the top two rating categories of a nationally recognized rating agency, 
without regard to any modification of the rating, and the financial surety bond shall be issued by 
an insurance company licensed to issue such a bond in New, Mexico. Deposits of unsuccessful bid- 
ders shall be returned upon rejection of the bid. 

C. At the time and place specified in such notice, bids shall be publicly examined and the 
bonds, or any part thereof, shall be awarded to the bidder or bidders offering the best price 
therefor. Before delivering any bonds sold, the state treasurer shall detach therefrom and'can- 
cel all interest coupons that may have matured prior to the date of delivery. The state board of 
finance may reject any or all bids and readvertise. The state board of finance may sell a sever- 
ance tax bond or pease severance tax: bond issue, or any part thereof, to the state at 
private sale, 


History: 1953 Comp., § 72-18-42, enacted by Laws "licensed to issue such a bond in New Mexico"; in Sub- 


1961, ch. 5, § 15; 1999 (1st S.S.), ch. 6, § 10; 2001, ch. section C, substituted "bids shall be publicly examined 
37, § 2. and" for "the state board of finance shall open the bids in 
The 2001 amendment, effective June 15, 2001, in public and shall award" and inserted "shall be awarded" 
Subsection B, changed:the requirement that the publica-. .». preceding "to the bidder". 
tion of notice be made once each week for two consecu- The 1999 amendment, effective Suly a 1999, added 
tive weeks prior to the sale date, the last publication of the subsection designations; inserted "and supplemental 
which to be at least ten days prior to the date of sale, severance tax bonds" in Subsection A; substituted "two 
to the publication be made at least five business days percent" for "five percent" in the next-to-last sentence in 
prior to the sale date; deleted "sealed" preceding "bids Subsection B; inserted "or supplemental severance tax 
therefor" and inserted "and publicly examined" and the bond" in the last sentence in Subsection C; and made mi- 
following sentence; inserted the language beginning "ei- nor stylistic changes. 


ther in the form of a financial surety bond" and ending 


7-27-19, Severance tax bonds and supplemental severance tax bonds 
legal investments. a ali 


Severance tax bonds and supplemental severance tax bonds are -e legal investments for any per- 
son or board charged with the investment of any public funds and are acceptable as security for 
any deposit of public money. 
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7-27-20 SEVERANCE TAX BONDING ACT 7-27-24 


History: 1953 Comp., § 72-18-43, enacted by Laws The 1999 amendment, effective July 1, 1999, inserted 
1961, ch. 5, § 16; 1999 (1st S.S.), ch. 6, § 11. "and supplemental severance tax bonds" in the catchline 
and near the beginning of the section. » 


7-27-20. Expenses paid from severance tax bonding fund. 


The expense incurred in the issuance of severance tax bonds and supplemental severance tax 
bonds shall be paid from the severance tax bonding fund. 


History: 1953 Comp., § 72-18-44, enacted by Laws The 1999 amendment, effective July 1, 1999, inserted 
1961, ch. 5, § 17; 1999 (1st S.S.), ch. 6, § 12. "and supplemental severance tax bonds". 


7-27-21. Treasurer to make bond payments and keep records. 


Severance tax bonds and supplemental severance tax bonds payable from the severance tax 
bonding fund shall be paid by the state treasurer who shall keep a complete bond register showing 
severance tax bonds and supplemental severance tax bonds, coupons paid and outstanding on the 
bonds and such other records as the state board of finance shall require. ) 


History: 1953 Comp., § 72-18-45, enacted by Laws bonds", each in two places, and inserted "on the bonds" 
1961, ch. 5, § 18; 1999 (1st S.S.), ch. 6, § 13. near the end. 

The 1999 amendment, effective July 1, 1999, inserted 
"severance tax" and "and supplemental severance tax 


7-27-22. Severance tax bonding act to be full authority for issuance of 
bonds. 


The Severance Tax Bonding Act shall, without reference to any other act of the legislature, be full 
authority for the issuance and sale'‘of severance tax bonds and supplemental severance tax bonds, 
which bonds and the coupons attached thereto shall have all the qualities of investment securities 
under the Uniform Commercial Code [Chapter 55 NMSA 1978] and shall not be invalid for any 
irregularity or defect or be contestable in the hands of bona fide purchasers or holders thereof for 
value. 


History; 1953 Comp., § 72-18-46, enacted by Laws The 1999 amendment, effective July 1, 1999, in- 
1961, ch. 5, § 19; 1961, ch. 79, § 2; 1984, ch. 4, § 4; 1999 serted "and supplemental severance tax bonds" near the 
(1st S. S.), rt 6,§ 14. — middle. 


Cross petercncen, — For investment securities under the 
Uniform Commercial Code, see 55-8-1 NMSA 1978 et seq. 


7-27-23. Suit may be brought to compel performance of officers. 


Any holder of severance tax bonds or supplemental severance tax bonds or any person or. officer 
being a party in interest may sue to enforce and compel the performance of the provisions of the 
Severance Tax Bonding Act. 


History: 1953 Comp., § 72-18-47, enacted by Laws The 1999 amendment, effective July 1, 1999, inserted 
1961, ch. 5, § 20; 1999 (1st.S.S.), ch. 6, § 15. "or supplemental severance tax bonds" and made a minor 
stylistic change. 


7-27-24. Bonds tax free. 


All severance tax bonds and spy NS Fl severance tax bonds shall be exempt from taxation: by 
the state or any of its political subdivisions. | " 


a 


History: 1953 Comp., § 72-18-48, enacted by Laws The 1999 amendment, effective July 1, 1999, inserted 
1961, ch. 5, § 21; 1999 (1st S.S.), ch. 6, § 16. "and supplemental severance tax bonds". 
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7-27-25 TAXATION 7-27-30 


7-27-25. No impairment of obligation of contract. 


Nothing in this Severance Tax Bonding Act shall be construed as impairing or a Semana *is 
impairment of the contract between the state and the holders of the outstanding Building and 
Institution Severance Tax Bonds; Series July 1, 1955. 


History: 1953 Comp., § 72-18-49, enacted by Laws: Emergency clauses. — Laws'‘1961, ch. 5, § 28 con- 
1961, ch. 5, § 25. .. tained an emergency clause and was approved Febru- 
ary 17, 1961. 


7-27-26. Severance tax bonding fund continued. 


The severance tax bonding fund created by Laws 1959, Chapter 323 is hereby continued as the 
severance tax bonding fund 'created by and referred to in the Severance Tax Bonding Act. 


.History: 1953 _Comp,, § 72-18-50, enacted by Laws ch. 323, § 3, was repealed by Laws 1971, ch. 65, § 7, Laws 
1961, ch. 5, § 26; 1986, ch. 20, § 95. 1959, ch. 323, § 4, was repealed by Laws 1985, ch. 65, § 46. 
Compiler’ s notes. — Laws 1959, ch. 323, 8§ 1,2 and 5 
to 21, were repealed by Laws 1961, ‘ch. ye Laws 1959, 


7-27-27. Purpose and intent. 


The purpose of the Severance Tax Bonding Act is to establish the authority who shall issue and 
sell all severance tax bonds for financing specific projects authorized by the legislature and all 
supplemental severance tax bonds pursuant to Section 7-27-12,2 NMSA 1978 and to guarantee 
redemption of such bonds by revenue derived from the receipts from taxes levied upon natural re- 
source products severed and saved from the soil and such other money as the legislature may from 
time to time determine. It is intended that projects to be financed from the fund shall include the 
construction of public school buildings, other buildings for state institutions and water. resource 
projects; and it. is further intended that the income from water resource projects in excess of the 
amount required for operation and maintenance of the project shall be used. to repay the severance 
tax bonding fund, 


History: 1953 Comp., § 72-18-51, enacted by Laws supplemental severance tax bonds pursuant to Section 7- 
1961, ch, 5, § 27; 1986, ch. 20, § 96; 1999 (1st s. S.), ch. 27-12.2 NMSA 1978"; deleted "but not limited to" follow- 
6, § 17; 2001, ch. 338, g 3. ing “shall include"; and inserted "public school buildings, 

The 2001 amendment, effective April 5, 2001, de- other" preceding "buildings for state institutions". 
leted "and supplemental severance tax bonds" preceding The 1999 amendment, effective July 1, 1999, inserted 
"for financing specific projects authorized by the legisla- "and supplemental severance tax bonds" in the first sen- 
ture" and inserted, following that same language, "and all tence. 


7-27-28. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- § 1, relating to the short title of the Severance Tax Income 
28 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, . Bonding Act, effective May 21, 1986.. 


7-27-29. Repealed. 


Repeals, — Laws 1986, ch. 20, § 136C repealed 7-27- § 2, relating to the purpose of the Severance Tax Income 
29 NMSA 1978, as enacted by Laws 1981 (1st S.S:), ch. 9, Bonding Act, effective May 21, 1986. 


7-27-30. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27+ § 3, relating to a transition provision of the Severance Tax 
30 NMSA 1978, as enacted by Laws 1981 (1st S,S.), ch, 9, Income Bonding Act, effective May 21, 1986. i 
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7-27-31 SEVERANCE TAX BONDING ACT 7-27-39 


7-27-31. Severance tax income bond retirement fund created. 


There is created the "severance tax income bond retirement fund." Transfers from the sever- 
ance tax income fund shall be made monthly to the severance tax income bond retirement fund 
in an amount sufficient, when added to the balance in the fund, to meet all principal and interest 
payments on bonds payable from the severance tax income bond retirement,fund during the next 
twelve months. 


History: Laws 1981 (1st S.S.), ch. 9, § 4. Effective dates. — Laws 1981 (1st S.S.), ch 9. § 28 
made Laws 1981 (1st S.S.), ch. 9, § 4 effective July 1, 1981. 


7-27-32. Severance tax income bond retirement fund pledged. 


The money in the severance tax income bond retirement fund is pledged for the principal and 
interest on all severance tax income bonds issued after the effective date of the Severance Tax 
Income Bonding Act. | 


History: Laws 1981 (1st S.S.), ch. 9, § 5. The Severance Tax Income Bonding Act, referred to in 
Compiler's notes. — Pursuant to Laws 1981 (1st'S,S.), this section, is presently compiled as 7-27-31, 7-27-32, 7- 
ch, 9, § 23, the effective date of the Severance Tax Income 27-42. to 7-27-44, 7-27-46, and 7-27-47 NMSA 1978. 


Bonding Act was July 1, 1981. 


7-27-33. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- 9, § 6, relating to special income to retire bonds, effective 
33 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. May 21, 1986. 


7-27-34. Repealed. 


Repeals. — Laws 1986, ch. 20, § 1386C repealed 7-27-34 relating to severance tax income bonds, effective May 21, 
NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, § 7, 1986. 


7-27-35. Repealed. 


Repeals. — Laws 1986, ch. 20, § 186C repealed 7-27-35 relating to state board of finance issuance of bonds, effec- 
NMSA 1978, as enacted by Laws 1981 (1st S.S;), ch. 9, § 8, tive May 21, 1986. 


7-27-36. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27-36 relating to authority to refund bonds, effective May 21, 
NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, § 9, 1986, 


7-27-37. Repealed. | 
Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- 


37 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, 
§.10, relating to security for bonds, effective May 21, 1986, 


7-27-38. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- § 11, relating to majority approval necessary for board ac- 
38 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, tion, effective May 21, 1986. 


7-27-39. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- 
39 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 
9, § 12, relating to form of bonds, effective May 21, 1986. 
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7-27-40 TAXATION 7-27-47 


7-27-40. Repealed. 


Repeals. — Laws 1986, ch, 20, § 136C repealed 7-27- § 13, relating to execution of bonds and coupons, effective 
40 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, May 21, 1986. 


7-27-41. Repealed. 


Repeals. — Laws 1986, ch. 20, § 136C repealed 7-27- § 14, relating to procedure for sale of bonds, effective 
41 NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, May 21, 1986. 


7-27-42. Severance tax income bonds; legal investments. 


Severance tax income bonds are legal investments for any person or board charged with the in- 
vestment of any public funds and are acceptable as security for any deposit of public money. 


History: Laws 1981 (1st S.S.), ch. 9, § 15. 


7-27-43. Expenses paid from severance tax income bond retirement 
fund. 


The expense incurred in the issuance of severance tax income bonds shall be paid from the sev- 
erance tax income bond retirement fund. 


History: Laws 1981 (1st.S.S.), ch. 9, § 16. 


7-27-44. Treasurer to make bond payments and keep records. 


Bonds payable from the severance tax income bond retirement fund shall be paid by the state 
treasurer who shall keep a complete bond register showing bonds and coupons paid and outstand- 
ing and such other records as the state board of finance requires. 


History: Laws 1981 (1st S.S.), ch. 9, § 17; 1986, ch. 
20, § 97. 


7-27-45. Repealed. 


Repeals, — Laws 1986, ch, 20, § 186C repealed 7-27-45 making the Severance Tax Income Bonding Act the full au- 
NMSA 1978, as enacted by Laws 1981 (1st S.S.), ch. 9, § 18, thority for issuance of bonds, effective May 21, 1986. 


7-27-46. Suit may be brought to compel performance of officers. 


Any holder of severance tax income bonds, or any person or officer being a party in interest, may 
sue to enforce and compel the performance of the provisions of the Severance Tax Income Bonding Act. 


History: Laws 1981 (1st S.S.), ch. 9, § 19. as 7-27-31, 7-27-32, 7-27-42 to 7-27-44, 7-27-46, and 7-27- 
Compiler's notes. — The Severance Tax Income Bond- 47 NMSA 1978. 
ing Act, referred to in this section, is presently compiled 


7-27-47. Bonds tax-free. 


Interest earned on all severance tax income bonds shall be exempt from taxation by the state or 
any of its political subdivisions. 


History: Laws 1981 (1st S.S.), ch. 9, § 20. 
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7-27-48 


SEVERANCE TAX BONDING ACT 


7-27-49 


7-27-48. Temporary provision; no impairment of obligation of 


contract. 


Nothing in this act shall be construed as impairing or authorizing the impairment of the con- 
tract between the state and the holders of severance tax bonds authorized or issued, or both, prior 


to the effective date of this act. 


History: Laws 1981 (1st S.S.), ch. 9, § 22. 
Compiler's notes, — The term "this act", referred to 
in this section, means Laws 1981 (1st S.S.), ch. 9, which is 


Laws 2007, ch. 64, § 5, effective March 29, 2007, autho- 
rized the issuance of severance tax bonds for state labora- 
tory facilities. 


presently compiled as 7-27-31, 7-27-32, 7-27-42 to 7-27-44, 
7-27-46, and 7-27-47 NMSA 1978; 


7-27-49. Authorization for severance tax bonds; New Mexico mortgage 
finance authority; New Mexico housing trust fund. 


A. After the annual estimate of severance tax bonding capacity is made pursuant to Subsection 
B of Section 7-27-10.1 NMSA 1978, the board of finance division of the department of finance and 
administration shall allocate two and one-half percent of the estimated bonding capacity for the 
New Mexico housing trust fund for the purposes of carrying out the provisions of the New Mexico 
Housing Trust Fund Act [58-18C-1 to 58-18C-9 NMSA 1978]. 

B. The legislature authorizes the state board of finance to issue severance tax bonds in the 
amount allocated pursuant to this section for use by the New Mexico mortgage finance authority 
to fund the New Mexico housing trust fund for the purposes of carrying out the provisions of the 
New Mexico Housing Trust Fund Act. The New Mexico mortgage finance authority shall certify 
to the state board of finance the need for issuance of bonds. The state board of finance may issue 
and sell the bonds in the same manner as other severance tax bonds in an amount not to exceed 
the authorized amount provided for in this section. If necessary, the state board of finance shall 
take the appropriate steps to comply with the federal Internal Revenue Code of 1986, as that code 
may be amended or renumbered. Proceeds from the sale of the bonds are appropriated to the New 
Mexico housing trust fund for the purposes certified by the New Mexico mortgage finance author- 
ity to the state board of finance. 

C. Money from the severance tax bonds provided for in this section shall not be used to pay 
indirect project costs. Any unexpended balance from proceeds of severance tax bonds issued for 
projects pursuant to the New Mexico Housing Trust Fund Act shall revert to the severance tax 
bonding fund within one year of completion of the project. Any unencumbered balance from the 
proceeds of severance tax bonds issued pursuant to this section after three years from the issuance 
of those bonds shall revert to the severance tax bonding fund. The New Mexico mortgage finance 
authority shall monitor and ensure proper reversions of the bond proceeds appropriated for the 
projects. 


History: Laws 2022, ch. 38, § 1. 

Cross references, — For the federal Internal Revenue 
Code of 1986, see 26 U.S.C. §.1. 

Effective dates. — Laws 2022, ch. 38 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
ment of the legislature. 


Applicability. — Laws 2022, ch. 38, § 3 provided that 
the allocation of severance tax bonding capacity and the 
authorization of severance tax bonds for the New Mexico 
housing trust fund pursuant to Section 1 [7-27-49 NMSA 
1978] of this 2022 act shall commence with the severance 
tax bonding capacity estimated in January 2024. 


APPENDIX TO ARTICLE 27 


ee Sa 27 


Authorized Severance Tax Bonds 


~The New Mexico Legislature has, since 1968, authorized issuance of the following severance tax 


bonds: 
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7+27-49 TAXATION 7-27-49 


Laws 1993, ch. 367, §§ 1 to 38, as amended by Laws 1996, ch. 14, § 32, and Laws 2003, ch. 429, § 92 
various amounts for various capital improvements. 

Laws 1994, ch. 148, § 9, as amended by Laws 1996, ch. 24, § 1 and Laws 2003, ch: 429 § 55 
$24,979,270 for various local capital projects. 

Laws 1994, ch. 148, § 10, as reauthorized by Laws 1996, ch. 14, § 18, and as amended by Laws 
2002, ch. 99, § 58, and Laws 2002, ch. 110, § 62, for a senior center at Tesuque pueblo in Santa 
Fe county. 

Laws 1994, ch. 148, § 18, as amended by Laws 2002, ch. 99, § 8, $22,762,000 for general services 
department capital projects, including construction of a multipurpose recreational center. at 
the Sequoyah adolescent treatment center in Bernalillo county, construction of a visitor, control 
and administrative center and improve security at the New Mexico boys' school in Springer 
in Colfax county, renovation of the old national guard site in Santa Fe county, continuation of 
phase two of construction of state library, archives and records center in Santa Fe county, ex- 
pansion of the New Mexico law enforcement academy in Santa Fe County, and construction of 
a minimum security unit and a building to house the corrections industries programs near the 
southern New Mexico correctional facility in Dona Ana county. 

Laws 1994, ch. 148, § 16, as amended by Laws 2003, ch. 429, § 106 $2,044,564 for New Mexico of- 
fice of Indian affairs capital projects. 

Laws 1995, ch. 214, § 3, $16,000,000 as reauthorized by Laws 1996, ch. 4, § 23A, amended by Laws 
1996 (1st S.S.), ch. 4, § 42; Laws 1998, ch. 7, §§ 46, 50 as further reauthorized by Laws 2000 
(2nd S.S.), ch, 23, §§ 89, 101, as amended by Laws 2002, ch. 99, § 77 and Laws 2002, ch. 110, § 
83 for various purposes. 

Laws 1996 (1st S.S.), ch. 4, $3, as extended by Laws 1998, ch. 118, § 41, and amended by Laws 
2002, ch, 99, § 72, and eee 2002, ch. 110, § 78, $290,000 to the office of cultural affairs for 
the purpose of constructing El Camino Real state monument for the museum of New Mexico 
located in Socorro county, planning or designing a cultural museum in the city of Santa Fe, and 
making renovations addressing accessibility concerns at the New. Mexico museum of natural 
history and science in Albuquerque. 

Laws 1996 (1st S.S.), ch. 4, § 5, as amended by Laws 2003, ch, 429, § 167 $11, 175,000 to the local 
government division of the department of finance and administration for various purposes and 
making some appropriations contingent upon matching funds. 

Laws 1996 (1st S.S.), ch. 4, § 7, as amended by Laws 2000 (2nd S.S.), ch. 23, § 109 and Laws 2002, 
ch. 99, § 15, $12,312,750 to the property control division of the general services department 
(and then the capital program fund) for various purposes. 

Laws 1998, ch. 7, § 4, as amended by Laws 2002, ch. 99, § 38, $1,970,000 to. the office of cultural . 
affairs for various purposes throughout the state. 

Laws 1998, ch. 7, § 8, as amended by Laws 2002, ch. 99, § 59, and Laws 2002, ch. 110, § 63, 
$2,540,250 to the department of environment for various improvements and installations of 
wells, water and wastewater systems and water filtration systems throughout the state. 

Laws 1998, ch. 7, § 9, as amended by Laws 1999 (1st S.S.), ch. 2, § 91, Laws 2000 (2nd S.S.), ch. 
23, § 116 and Laws 2002, ch. 99, §§ 22, 23, 40, 51, 55, and Laws 2008, ch. 429, §§ 136, 155,178, 
$13, 761,800 to the local government division of the department of finance and administration 
(and the office of Indian affairs) for various purposes throughout the state. _ 

Laws 1998, ch. 7, § 10, as amended by Laws 2002, ch. 99, § 7, $18,620,700 to the capital program 
fund for renovations and improvements to various facilities and buildings throughout the state. 

Laws 1998, ch. 7, § 12, as amended by Laws 2002, ch. 99, §§ 42, 44, 48, 50, and Laws 2003, ch. 429, 
§ 206 $1,633,000 to New Mexico office of Indian affairs for various purposes. 

Laws 1998, ch. 118, § 2, as amended by Laws 2008, ch. 429, § 118 $1,647,000 to the state agency on 
aging to be used by various senior. citizen centers throughout,the state. 

Laws 1998, ch. 118, § 9, as amended by Laws 2002, ch. 99, § 59, and Laws 2003, ch. 429, §§ 129, 130 
$6,103,000 to the department of environment for various water and sewer construction and 
improvement projects throughout the state, and to carry out the purposes of the Wastewater 
Facility Construction Loan Act. 
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Laws 1998, ch. 118, § 11, as amended by Laws 2002} ch. 99, §§ 19, 33, 34, 62, 68, and Laws 2002, 
ch. 110, §§ 67, 73, and Laws 2003, ch. 429, §§ 84, 85, 154 $21,595,600 to the local government 
division of the department of finance and administration for construction of new public service 
centers and parks, and equipment, improvements and additions to various existing parks, com- 
munity service centers, and various other community facilities throughout the state. 

Laws 1998, ch. 118, § 14, as amended by Laws 2002, ch. 99, § 53, $10,697,300 to the capital pro- 
gram fund for various purposes. 

Laws 1998, ch. 118, § 18, as reauthorized by Laws 1999 (1st S.S.), ch. 2, § 90 and-amended by 
Laws 2002, ch. 99, §§ 41, 43, 56, 76, and Laws 2002, ch. 110, § 82, and Laws 2003, ch. 429, $ 104 
$3,408,000 to the New Mexico office of Indian affairs for various purposes. 

Laws 1998, ch. 118, § 19, as amended by Laws 2003, ch. 429, § 109, 110 $13,209,175 to the state 
department of public education for construction of and various improvements and equipment 
for schools, including installation of educational technology, throughout the state. 

Laws 1999 (1st S.S.), ch. 2, § 5, as amended by Laws 2003, ch. 429, §§ 122, 124, 126, 127, $6,245,000 
to the capital program fund for various purposes. 

Laws 1999 (1st.S.S.), ch. 2, § 9, as amended by Laws 2002, ch. 99, §§ 10, 11, $647,500 to the office 
of the state engineer for various improvements throughout the state. 

Laws 1999 (1st S.S.), ch. 2, § 10, as amended by Laws 2002, ch. 99, § 13, and Laws 2003, ch. 429, §$ 
48, 134, $4,953,188 to the department of environment om various water and sewer construction 
and improvement projects throughout the state. 

Laws 1999 (1st S.S.), ch. 2, § 13, as amended by Laws 2002, she 99, § 14, and Laws 2008, ch. 429, § 
131 $335,000 to the aGaartmene of health to purchase equipment and make capital i mesprove- 
ments throughout the state. 

Laws: 1999 (1st 'S.S.), ch. 2, § 14, as amended'by Laws 2002, ch. 99, §§ 61, 71, and Laws 2002, ch. 
110, §§ 65, 77 and bade 2003, ch. 429, § 61 $5,978,321 to the state highway and transportation 
department for improvements throughout the state. 

Laws 1999 (1st S.S.), ch. 2, § 15, as amended by Laws 2002, ch. 99, §§ 49, 73, and Laws 2003, ch. 
A429, 8§ 88, 89, 91, 95, 96 to 100, 102, 103, 107, 201, 204, 205, $2,790,901 to New Mexico office 
of Indian athens to purchase equipment and make improvements at various sites loa 
the state. 

Laws 1999 (1st S.S.), ch. 2, § 17, as amended by Laws 2002, ch. 99, §§ 21, 47 aia tite 2008, ch. 
429, §§ 66, 74, 75, 80, 82, 101, 108, 147, 151, 163, 174, 176, 179, 181, 182, 185, 186, 187, 197, 
$18,920,17 0 to the local government division for the purchase of equipment, new: construction; 
and to make improvements to various sites throughout the state. 

Laws 1999 (1st S.S.), ch. 2; § 19, as amended by Laws 2008, ch. 429, §§ 111, 112, 121, 180, 190 
$12,670,326 to the state department of public education for educational technology and im- 
provements at various schools throughout the state. 

Laws 1999 (1st S.S.), ch. 2, § 30, as amended by Laws 2002, ch. 99, § 5 and Laws Soke ch. 429, § 
123 from irrigation works construction fund to capital program pond: 

Laws 1999 (1st S.S.), ch. 2, § 81, as amended by Laws 2008, ch. 429, § 125, from the public build- 
ings repair fund to the capital program fund. 

Laws 2000 (2nd S.S.), ch. 23, § 4, as amended by Laws 2002, ch. 99, 869, and Laws 2002, ch. 110, § 
75, and Laws 2003, ch. 429, § 119 $898,500 for the state agency on aging and local iy ead 
division of the Hawentnarit ae finance and administration for various purposes: 

Laws 2000 (2nd S.S.), ch. 23, § 6, as amended by Laws 2002, ch. 99, § 26, $2, 310 ,000 to the office of 
cultural affairs for various purposes. 

Laws 2000 (2nd S.S.), ch. 23, § 8, as amended by Laws 2002, ch. 99 and Laws 2008, ch. 429, 8 184, 
§ 12, $4,514,495 to the dspaitinenl of the environment for various purposes. 

Laws 2000 (2nd S.S.), ch. 23, § 12, as amended by Laws 2002, ch. 99, § 16, and Laws 20038, ch. 429, 

§ 59 $6,965,784 to the state highway and transportation diduerimnalie for various road improve- 
eae throughout the state. 

Laws 2000 (2nd S.S.), ch. 28, §-13, as amended by Laws 2002, ch. 99, §§ 39, 52, v4 and Laws 2002, 
ch. 110, § 80, $3,644,940 to the New Mexico office of Indian affairs for various purposes. 
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Laws 2000 (2nd S.S.), ch. 23, § 15; as amended by Laws 2002, ch. 99,.§§ 9, 20, 23, 25, 28, 29, 30, 32, 

35,57, 63, 64, 66, 70, and Laws 2002, ch, 110, §§ 68, 69, 71, 74, 76, and Laws 2003, ch. 429, §§ 

54, 64, 117, 142, 144, 145, 150, 153, 158, 162, 164, 168, 183, 193 $21,491,665, to the local govern- 
ment division of the department of finance and administration for various purposes. 

Laws 2000 (2nd §.S.); ch. 23, § 16, as amended by Laws 2002, ch, 99, § 46, and Laws 2002, ch. 110, 
§ 84, $10,550,080 to the state department of public education for various school improvements 
and programs. 

Laws 2000 (2nd S:S.); ch. 23, § 19, as amended by Laws. 2002, ch. 99, §§ 2 to 4, $4, 000, 000 to the 
public buildings repair fund-for various capital projects throughout the state. 

Laws 2002, ch. 110, §§ 1 to 38, as. amended by Laws 2008, ch. 429 §§ 44 to 47, 49 to 51, 53, 56, 57, 
60, 62, 63; 65, 67 to 73, 76, 77, 79, 81, 83, 86, 87, 90, 94,113 to 116, 128, 132, 133, 135, 137, 140, 
143, 146, 148, 152, 156, 157, 159. to 161, 165, 166, 169 to 173,175, 177, 188, 189,192, 194 to 
196, 198 to 200, 202, 203, 207 to 214, 216, 217 varying amounts for aging projects, armory proj- 
ects, court projects, district attorney projects, railroad projects, museum and cultural projects, 
historic preservation projects, statewide e-commerce projects, energy, minerals and natural re- 
sources projects, water projects, environment projects, state fair projects, digital technology 
projects, health facility projects, highway projects, Indian affairs projects, acequia projects, lo- 
cal projects, public education projects, state buildings, tourism ponies higher education proj- 
ects, dam rehabilitation projects. 

Laws 2002, ch. 110, § 56, effective March 6, 2002, appropriates $6,666, 667 from the capital proj- 
ects fund to the public buildings rerandund and from the public buildings repair fund to the 
capital program fund for expenditure in fiscal years 2002 through 2007 to make various capital 
improvments at public buildings throughout the state. 

Laws 2008, ch. 429, § 8, effective April. 10, 2008; appropriates. $25,000 to the office on African- 
American affairs for the purchase of artifacts, exhibits and art of the African-American culture 
and heritage. 

Laws 2003, ch. 429, § 4, effective April 10, 2003, appropriates varying amounts for varying Chane 
to the state agency on aging. 

Laws 2003, ch. 429, §.5, effective April 10, 2003, appropriates. $270,000 to the state armory board 
for repair and renovation of state armory and national guard armory facilities. 

Laws 2003, ch. 429, § 6, effective April. 10, 2003, appropriates varying amounts to the border au- | 
thority for construction of facilities. 

Laws, 2008, ch. 429, §.7, effective April 10, 2003, apialivisies $38,000 to the thinteenth jadicial 
district court for purchase of an automobile and electronic equipment. 

Laws 2003, ch. 429, § 8, effective April 10, 2003, appropriates $120,000 to the Cumbres and Toltec 
scenic railroad commission for federal match to rebuild locomotives. 

Laws 2008, ch. 429, § 9, effective April 10, 2008, APPrOpHales varying amounts for varying pur- 
poses to the office of cultural affairs. 

Laws 2003, ch. 429, § 10, effective April 10, 2003, Foden $295, 000 to the economic develop- 
ment department for city hall in Las Vegas and a statewide feasibility study. 

Laws 2003, ch. 429, § 11, effective April 10, 2003, appropriates varying amounts for the construc- 
tion and maintenance of parks to the state parks division of the energy, minerals and natural 
resources department. 

Laws 2003, ch. 429, § 12, effective April 10, 2003, appropriates varying amounts for varying pur- 
poses to the office of the state engineer. . 

Laws 2003, ch. 429, § 13, effective April 10, 2003, appropriates varying amounts for varying pur- 
poses to the interstate stream commission. 

Laws 2003, ch. 429, § 14, effective April 10, 2003, eutaeeciaien varying amcinge for varying pur 
poses to the department of environment. 

Laws 2003, ch..429, § 15, effective April 10,2003, appropriates $3, 000,000. for the construction of 
wastewater facilities to the wastewater faciltiy construction loan fund. 

Laws 2003, ch. 429, § 16, effective April 10, 2003, qenroimnlee varying amount for varying rade 
to the state fair commission. 
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Laws 2003, ch. 429, § 17, effective April 10,2003, appropriates. $2,000,000 for the development of 
digital microwave communications to the general services department: 

Laws 2003, ch. 429, § 18, effective April 10, 2003, appropriates varying amounts for varying proj- 
ects to the state highway and transportation department. 

Laws 2003, ch. 429, § 19, effective April 10, 2008, appropriates $155,000 fon hangar construction to 
the aviation division of the state highway seit transportation department. 

Laws 2003, ch. 429, .§ 20; effective April 10, 2008, appropriates $600,000 for energy-efficient im- 
provements to dwellings of low-income persons 'to the department of finance and administra- 
tion. 

Laws 2003, ch. 429, § 21, effective April 10, 2003, appropriates varying amount for varying projects 
to the New Mexico office of Indian affairs. 

Laws 2003, ch. 429, § 22, effective April 10, 2003, appropriates varying ariojiite for varying pur- 
poses to the Yea government division of the department of finance and administration. 
Laws 2003, ch..429, § 23, effective April 10, 2003, appropriates’ varying amounts for varying pur- 

poses to the state department of education. 

Laws 2003, ch, 429, § 24, effective April 10, 2008, eaproptiates varying amount for varying projects 
to the capital program fund. 

Laws 2003, ch. 429, § 25, effective April 10, 2003, appropriates $8,000, 000 for repair of state-owned 
facilities to the property control division of the general services department and $8,000,000 for 
building repair from the public buildings repair fund to the capital program fund. 

Laws 2003, ch. 429, § 26, effective April 10, 2003, appropriates ibe amounts for varying pur- 
poses to agencies of learning. 

Laws 2003, ch. 429, § 27, effective April 10, 2003, ae ech $4,000,000 for the purchase of 
helicopters for the use of the New Mexico state police to the secretary of public safety and 
$5,000,000 for varying purposes to the office of cultural affairs. 

Laws 2003, ch. 429, § 28, effective April 10, 2003, appropriates. $28,011,000 from the general fund 
to the anita projects fund. 

Laws 20038, ch. 429, § 29, effective April 10, 2003, appropriates varying amounts for varying pur- 
poses from the capital projects fund to the state agency.on aging. 

Laws 2003, ch. 429, § 30, effective April 10, 2003, appropriates $210,800 for varying purposes adi 
\ the aanital projects Sarai to the office ™: waleural affairs. 

Laws 20038, ch. 429, § 31, effective April 10, 2003, appropriates $550,000 for varying purposes Born 
the capital projects fund to the economic development department. 

Laws 2008, ch. 429, § 32, effective April 10, 2003, appropriates varying amounts for pone pur- 
poses from the capital projects fund to the department of environment. 

Laws 2003, ch. 429, § 33, effective April 10, 2003, appropriates varying amounts for varying pur- 
- poses from the capital projects fund to the office of the state engineer. . 

Laws 2003, ch. 429, § 34, effective April 10, 2003, appropriates varying amounts for varying road 
improvements .from the capital projects fund to the state highway and transportation depart- 
ment. 

Laws 2008, ch. 429, § 35, effective April 10, 2008, appropriates varying amounts for varying pur- 
poses from the capital projects fund to the New Mexico office of: Indian affairs. 

Laws 2003, ch. 429, § 36, effective April 10, 2003, appropriates $30,000 for the siirdhaad of sculp- 
ture from the capital projects fund to the state land office. 

Laws 2003, ch. 429, § 37, effective April 10, 2003, appropriates varying amounts for varying pur- 
poses fromthe capital projects fund to the local government division of the department. of 
finance and administration. 

Laws 2008, ch. 429, § 38, effective April 10, 2003, appropriates varying mauGigats for public educa- 
tion projects from the capital projects fund to the state department of public education. 

Laws 2003, ch. 429, § 39, effective April 10, 2003, appropriates varying amounts for varying higher 
education projects from the capital projects fund to varying agencies of higher learning. 

Laws 2003, ch. 429, § 40, effective April 10, 2003, appropriates $165,000 for various improvements 
to the state capitol from legislative cash to the legislative council service. 
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Laws 2003, ch. 429, § 41, effective April 10, 2003, appropriates varying amounts for game and fish 
projects from the game protection fund to the department of game and fish. 

Laws 2008, ch. 429, § 42, effective April 10, 2003, appropriates $5,000,000 for an addition and 
renovations to the miners' Colfax medical center from the miners’ trust fund to the board of 
trustees of the Colfax medial center. 

Laws 2003, ch. 429, § 43, effective April 10, 2003, appropriates $4,500,000 for highway ritelbots 
from the state road fad to the state highway and transportation department. 

Laws 2004, ch. 126, § 3, effective March 10, 2004, authorizes the issuance of severance bonds for 
aging projects. 

Laws 2004, ch. 126, § 4, effective March 10, 2004, authorizes the issuance of severance bonds for 
the third judicial district court. 

Laws 2004, ch. 126, § 5, effective March 10, :2004, authorizes the issuance of severance e bonds for 
the twelfth judicial district court. . 

Laws 2004, ch. 126, § 6, effective March 10, 2004, authorizes the issuance of severance 2 Betiden for 
cultural affairs projects. 

Laws 2004, ch. 126, § 7, effective March 10, 2004, authorizes the issuance of severance bonds for 
economic development projects. 

Laws 2004, ch. 126, § 8, effective March 10, 2004, authorizes the issuance of severance Betas for 
the Tularosa water projects. 

Laws 2004, ch. 126, § 9, effective March 10, 2004, authorizes the issuance of severance Boiidd for 
environment projects. 

Laws 2004, ch. 126, § 10, effective March 10, 2004, authorizes the issuance of severance bonds for 
state fair projects. 

Laws 2004, ch. 126, § 11, effective March 10, 2004, authorizes the issuance of $10,000,000 in 
severance bonds for a statewide human resources, accounting and management reporting 
project. 

Laws 2004, ch. 126, § 12, effective March 10, 2004, authorizes the issuance of severance bonds for 
Indian Affairs projects. 

Laws 2004, ch. 126, § 13, effective March 10, 2004, authorizes the issuance of severance bonds for 
local government projects. 

Laws 2004, ch. 126, § 14, effective March 10, 2004, authorizes the issuance of severance bonds for 
public education projects. 

Laws 2004, ch. 126, § 15, effective abit 10, 2004, authorizes the issuance of severance bonds fhe 
public transportation projects. 

Laws 2004, ch. 126, § 16, effective March 10, 2004, authorizes the issuance of severance bonds for 
Mesilla Valley bosque state park in Dona Ana county. 

Laws 2004, ch. 126, § 17, effective March 10, 2004, authorizes the issuance of severance bonds for 
university projects. 

Laws 2004, ch. 126, § 18, effective March 10, 2004, authorizes the issuance of severance bonds for 
Fort Stanton. 

Laws 2004, ch. 126, § 19, effective March 10, 2004, authorizes ths issuance of $127,530,943 sever- 
ance bonds for capital projects fund projects. 

Laws 2004, ch. 126, §§ 49, 51 to 58, 56 to 60, 63, 65 to 69, 71 to 73, 75 to 78, 82 t0 93, 95 to 102, 105, 
108 to 115, 117 to 120 and 139, effective March 10, 2004, toto or reauthorize severance 
tax bond projects. 

Laws 2004, ch. 126, § 151, effective March 10, 2004, authorizes the issuance of $10,000,000 in sev- 
erance bonds for the statewide human resources, accounting and management project. - 

Laws 2005, ch. 347, § 3, effective April 8, 2005, authorizes the issuance severance tax tsi for 
thirty-one aging projects. 

Laws 2005, ch. 347, § 4, effective April 8, 2005, authorizes the issuance of severance tax Bada for 
national guard armories in Dona Ana and Taos counties. 

Laws 2005, ch. 347, § 5, effective April 8, wi authorizes the issuance of severance , tax it for 
Bernalillo county district court. 
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Laws 2005, ch. 347, § 6, effective April 8, 2005, authorizes the issuance of $70,000 of severance tax 
bonds for two court projects. 

Laws 2005, ch. 347, § 7, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
9 different cultural affairs projects. 

Laws 2005, ch. 347, § 8, effective April 8, 2005, authorizes the issuance of $150,000 of severance 
tax bonds for economic development projects. 

Laws 2005, ch. 347, § 9, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
water projects: |. . 

Laws 2005, ch. 347, § 10, effective April 8, 2005, authorizes the issuance of $10,100,000 of sever- 
ance tax bonds for the Pecos river and two other interstate stream water projects. 

Laws 2005, ch. 347, § 11, effective April 8, 2005, authorizes the issuance of $100,000 of severance 
tax bonds for Shakespeare Ghost Town state park in Lordsburg. 

Laws 2005, ch. 347, § 12, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
84 different environment projects statewide. 

Laws 2005, ch. 347, § 13, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
3- health department projects. 

Laws 2005, ch. 347, §§ 14 and 15, effective April 8, 2005, authorize the issuance of severance tax 
bonds for state fair and Indian affairs projects. 

Laws 2005, ch. 347, § 16, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
298 local government projects some of which were vetoed by the Governor. 

Laws 2005, ch. 347, § 18, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
to purchase vehicles for the New Mexico youth challenge program in Roswell in Chaves county. 

Laws 2005, ch. 347, § 19, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
135 different public education projects. 

Laws 2005, ch. 347, § 20, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
118 transportation projects. . 

Laws 2005, ch. 347, § 21, effective April 8, 2005, authorities the issuance of severance tax bonds for 
higher education projects. 

Laws 2005, ch. 347, § 22, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
state building projects. 

Laws 2005, ch. 347, § 23, effective April 8, 2005, authorizes that issuance of severance tax bonds for 
193 aging projects. 

Laws 2005, ch. 347, § 24, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
armory projects: 

Laws 2005, ch. 347, § 25, effective April 8, 2005, authorizes the issuance of severance tax bonds for 
children, youth and families projects. 

Laws 2005, ch. 347, $$ 64 to 295, effective April 8, 2005, reauthorize and change the purpose of the 
balances of previously funded capital projects. 

Laws 2006, ch. 107, §§ 7 to 10, 16 to 21, 24, 25, 28, 31'to 33, 35, 39 to 43, 45 to 47, 49, 53, BA, 56, 
60 to 62, 69, 71, to 74, 77, 82, 88 to 91, 93 to 97, 99 to 106, 108, 110, 111, 114 to 117, 120, 122 
to 124, 126, 128, 129, 131, 186, 140, 143, 147, 150, 152, 155, 156,.158, 160 to 161, 166, 169, 
177, 178, 179 to 181, effective May 17, 2006, reauthorize or reappropriate balances, expand 
or change purposes-and establish conditions for severance tax bond proceeds for capital out- 
lay projects. 

Laws 2007, ch. 42, §§ 1 to 102, affective Resueh 15; 2007, eiuionine the issuance of severance tax 
bonds and make appropriations for capital outlay expenditures. 

Laws 2008 (2nd S.S.), ch. 9, § 1, effective September 2, 2008, authorized the issuance of 
$150,000,000 in severance tax bonds for certain road projects enumerated in Laws 2003 
(1st S.S.), ch. 3, § 27. 

Laws 2009, ch. 5, § 2, effective February 6, 2009, changed certain severance tax bond authoriza- 
tions and appropriations. - 

Laws 2009, ch. 125, §§ 1 and 3 through 40, effective Jails 19, 2009, authorized the issuance of sev- 
erance tax bonds and make appropriations for capital outlay expenditures. 
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Authorized Supplemental Severance Tax Bonds | 


The New Mexico Legislature has, since 1999, authorized issuance of ee following supplemental 
severance tax bonds: ; 


Laws 2004, ch. 125, § 15, effective May 19, 2004: fifty-seven million dollars ($57,000,000) for com- 
pleting projects that have been partially funded by the public school capital outlay council in 
September 2003 and for making awards of grant assistance for correcting deficiencies iiss 
to the Public School Capital Outlay Act. 

Laws 2006, ch. 111, § 3, effective March 8, 2006, authorizes the issuance of severance tax bonds for 
eleven aging projects. 

Laws 2006, ch. 111, § 4, effective March 8, 2006, authorizes the issuance of s severance 2 tax psineiee for 
the fifth, seventh and eleventh radiciad district court. 

Laws 2006, ch. 111, § 5, effective March 8, 2006, authorizes the i issuance of 8 severance 10 bonds for 
security equipment in the supreme court building. 

Laws 2006, ch. 111, § 6, effective March 8, 2006, authorizes the issuance of severance tax’ ised ed 
5 different cultural affairs projects. 

Laws 2006, ch. 111, § 7, effective March 8, 2006, authorizes the issuance of $500; 000 severance 
tax bonds for a wood harvesting project in San Miguel county. Ni 
Laws 2006, ch. 111, § 8, effective March 8, 2006, authorizes the i issuance of severance a win for 

public school aperiGic capital projects throughout the state. 

Laws 2006, ch. 111, § 9, effective March 8, 2006; authorizes the issuance of severance tax bondé for 
the vocational rehabilitation division to purchase vehicles. 

Laws 2006, ch. 111, §10, effective March 8, 2006, authorizes the issuance of $4, 000, 000 i in sever- 
ance tax bonds to the for wildfire protection. 

Laws 2006, ch. 111, § 11, effective March 8, 2006, authorizes the issuance of severance tax Bead 
for water projects, eluding a $9,000,000 for purchasing water rights, land and infrastructure 
projects as part of the long-term strategy for egal: with ime Pecos River mst se ‘and 
Texas v. New Mexico. 

Laws 2006, ch. 111, § 12, effective March 8, 2006, authorizes the issuance of severance tax bonds 
for acequia projects. 

~ Laws 2006, ch. 111, § 13, effective March 8, 2006, et eharinee the issuance of Severance tax Binds 
for the department of environment for statewide water and wastewater projects. 

Laws 2006, ch. 111, § 14, effective March 8, 2006, authorizes ea issuance of $1,550, G90 for the 
state fair ‘Afcibate American performing arts project. 

Laws 2006, ch. 111, § 15, effective March 8, 2006, authorizes 'the issuance of $426,000 for afford- 
able housing, $5, 000,000 for Canon air force base Labeste aie $5,000,000 for tribal infrastruc- 
ture projects. 

Laws 2006, ch. 111, § 16, effective March 8, 2006, AathGribée Heh issuance of severance tax bonds 
for Tidian affairs department projects. | 

Laws 2006, ch. 111, § 17, effective March 8, 2006, cea the issuance ane severance tax bonds 
for legislative web casting. 

Laws 2006, ch. 111, § 18, effective March 8, 2006, eitUedited the issuance of severance tax nonds 
for local government capital projects dhrouisheut the state. 

Laws 2006, ch. 111, § 19, effective March 8, 2006, authorizes the issuance of severance tax bonds 
for a civil air patrol hangar at Las Cruces. 

Laws 2006, ch. 111, § 20, effective March 8, 2006, aathiteettens the issuance oe severance tax bonds 
for natural resource department projects, including $500,000 for the Rio Grande nature center 
in Albuquerque. 

Laws 2006, ch. 111, § 21, effective March 8, 2006,/authorizes the issuance of $500,0000 in sever- 
ance tax bonds for department of public Batany communications project for disaster communi- 
cations. 

Laws 2006, ch. 111, § 22, effective March 8, 2006, Pai tinebale the issuance of severance tax Nandé 
for department of transportation projects throughout the state. 
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Laws 2006, ch. 111, § 23, effective March 8, 2006, authorizes the issuance of severance: tax bonds 
for community dailies projects. 

Laws 2006, ch. 111, § 24, effective March 8, 2006, authorizes the issuance of severance tax bonds 
for universities, colleges and special constitutional schools 

Laws 2006, ch. 111, § 25, effective March 8, 2006, authorizes the i issuance ofs severance tax bonds 
for property control division projects. 

Laws 2006, ch. 111, § 68, effective March 8, 2006, authorizes the issuance of a total of $100,000,000 
in severance tax bonds for a regional spaceport in Sierra county, $33,000,000 to be issued in 
fiscal year 2006, and, subject to certain conditions, the issuance of $33,000,000 in severance 
tax bonds the proceeds of which may be expended in fiscal year 2007 and the issuance of 
$34,000,000 in severance tax bonds the proceeds of which may be expended in fiscal year 
2008. 

Laws 2007, ch. 341, §§ 1 to 308, effective April 2, 2007, reauthorize and reappropriate balances, 
expand of change purposes, extend expenditure periods, change agencies andrestablish condi- 
tions for the reversion of unexpended cash balances of capital outlay ace approved by the 
legislature in prior years. 

Laws 2009, ch. 128, §§ 1 through 556, effective April 7, 2009, reauthorized and reappropriated 
palaneas expanded or changed purposes, extended expenditure periods, changed agencies and 
established conditions for the reversion of unexpended cash balances of capital outlay projects 
approved by the legislature in prior years and funded by the severance tax bonding fund, gen- 
eral fund and capital oe fund. 


"ARTICLE: 28 
Oil and Gas Accounting 


7-28-1 to 7-28-13. Repealed. 


‘Repeals. — Laws 1985, ch. 65, § 46 repealed 7-28-1 to 
7-28-13 NMSA 1978, relating to the Oil and Gas Account- ; 2 
ing Commission Act, effective July 1, 1985. 


ARTICLE 29 
Oil and Gas Severance Tax: 

Sec. Sec. 

7-29-1. Title. 7-29-4.7. Repealed. 

7-29-2. Definitions. 7-29-5. Products on which tax has been levied; regulation 

7-29-38. Repealed. by commission. 

7-29-4. Oil and gas severance tax imposed; collection; 7-29-6. Operator or purchaser to withhold interest own- 
interest owner's liability to state; Indian er's tax; commission may require with- 
liability. holding of tax; tax withheld to be remitted 

7-29-4.1. Taxable value; method of determining. to the state; operator or purchaser to be 

7-29-4.2. Value may be determined by department; stan- reimbursed. 
dard. 7-29-7, Operator's report; tax remittance; additional in- 
7-29-4.3, Price increase subject to approval of agency of formation. 
United States of America, state of New 7-29-8, Purchaser's report; tax remittance; additional in- 
Mexico or court; refund. formation. 

7-29-4.4. Repealed. | 7-29-9 to 7-29-22, Repealed. 

7-29-4.5, Repealed. ; 7-29-23. Advance payment required. 

7-29-4.6. Repealed. 


7-29-1. Title. 
Chapter 7, Article 29 NMSA 1978 may be cited as the "Oil and Gas Severance Tax Act", 
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7-29-2 TAXATION 7-29-2 


History: 1953 Comp., §,72-19-1, enacted by Laws. 


1959, ch. 52, § 1; 1985, ch. 65, § 27. 
Cross references. — For intergovernmental tax cred- 
its, see 7-29C-1 NMSA 1978. 


ANNOTATIONS 


Severance tax is excise, not property, tax. — A tax 
upon oil and gas severed from soil under Laws 1933, ch. 
72, was an excise tax and not a property tax on tangible 
property not.in proportion to value thereof, and, was not 
unconstitutional. Flynn, Welch & Yates, Inc. v. State Tax 


For note, "Tribal Severance Taxes - Outside the Purview 
of the Commerce. Clause," see 21 Nat, Resources J. 405 
(1981). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71/Am. 


_ dur. 2d State.and Local Taxation §§ 219, 614. 


Oil and gas rights or privileges as independent subject 
of taxation, or as tangible property for yey sie of taxa- 
tion, 16 A, Ly R. 5138. 

Validity of privilege or ocgupatine tax on business, of 
severing natural resources from soil, 32 A.L.R. 827. 

84 C.J.S. Taxation §§ 208. 


Comm'n, 1934-NMSC-001, 38 N.M. 131, 28 P.2d 889. 

Law reviews. — For article;.""New Mexico's Effort at: 
Rational. Taxation of HHard-Minerals Extraction," see. 10 
Nat. Resources J. 415 (1970). 


7-29-2, Definitions. 


As used i in the Oil and ae ere Tax Act: 

A. "commission", "department", "division”,or "oil and: gas accounting division" ‘means the taxa- 
tion and revenue.department, the secretary of taxation and revenue or any employee of the de- 
partment exercising authority. lawfully delegated to that employee by, the secretary; 

B. "production unit".means a unit of property designated by the department from which prod- 
ucts of common ownership are severed; 

C. "severance" means the taking from the soil of any product in any manner haisieee 

D. "value" means the actual price received for products at the production unit, except as other- 
wise provided ut the Oil and Gas Severance Tax Act; 

E. "product" or "products" means oil, including crude, slop or skim oil and condensate; natural gas; 
liquid okra including ethane, propane, isobutene, normal butane and pentanes plus, individ- 
ually or any combination thereof; and non-hydrocarbon gases, including carbon dioxide and helium; 

F, "operator" means any person: 

(1) engaged in the severance of products from a production unit; or 
(2) owning an interest in any product at the time of severance who receives a portion or all 
of such product for the pereon' s interest; | | 

G. "primary recovery" means the displacement of oil and of other liquid hydrocarbons removed 
from natural gas at or near the wellhead from an oil well or pool as classified by the oil conserva- 
tion division of the energy, minerals and natural resources department pursuant to Paragraph 
(11) of Subsection B of Section 70-2-12 NMSA 1978 into the wellbore by means of the natural pres- 
sure of the oil well or pool, including.but not limited to artificial lift; 

H. "purchaser" means a person who is the first purchaser of a product after severance from a 
production unit, except as otherwise provided in the Oil and Gas Severance Tax Act; 

I. "person" means any individual, estate, trust, receiver, business trust, corporation, firm, co- 
partnership, cooperative, joint venture, association or other group or combination acting as a unit, 
and. the plural.as well, as the singular number; 

J. "interest owner" means a person owning an entire or fractional, interest of whatsoever kind 
or nature in the products at the time of severance from a production unit, or who has a right to a 
monetary payment that is determined by the value of such products; 3 . 

K.... "new production natural gas well" means a producing crude oil or natural gas well prora- 
tion unit that begins its initial natural gas production on or after May 1, 1987 as determined by 
the oil conservation division of the energy, minerals and natural resources department; 

L. "qualified enhanced recovery project", prior to January 1, 1994, means the use or the ex- 
panded use of carbon dioxide, when approved by the oil conservation division of the energy, min- 
erals and natural resources department pursuant to the Enhanced Oil Recovery Act [Chapter 7, 
Article 29A NMSA 1978], for the displacement of oil and of other liquid hydrocarbons removed 
from natural gas at or near the wellhead from an oil well or pool classified by the oil conservation 
division pursuant to Paragraph (11) of Subsection B of Section 70-2-12 NMSA 1978; 

M. "qualified enhanced recovery project", on and after January 1, 1994, means the use or the 
expanded use of any process approved by the oil conservation division of the energy, minerals and 
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natural resources department pursuant to the Enhanced Oil Recovery Act;for the displacement 
of oil and of other liquid hydrocarbons removed from natural gas at or near the wellhead from an 
oil well or pool classified by the oil conservation division pursuant to Paragraph (11) of Subsection 
B of Section 70-2-12 NMSA 1978, other than a primary recovery process; the term includes but is 
not limited to the use of a pressure maintenance process, a water flooding process and immiscible, 
miscible, chemical, thermal or biological process or any other related process; 

N. "production restoration project" means the use of any process for returning to production a 
natural gas or oil well that had thirty days or less of production in any period of twenty-four con- 
secutive months beginning on or after January 1, 1993,/as approved and certified by the oil conser- 
vation division of the energy, minerals and naitaeal resources department pursuant to the Natural 
Gas and Crude Oil Production Incentive Act [7-29B-1 to 7-29B-6 NMSA 1978]; 

O. "well workover project" means any procedure undertaken by the operator of a natural gas or 
crude oil well that is intended to increase the production from the well and that has been approved 
and certified by the oil conservation division of the energy, minerals and natural resources depart- 
ment pursuant to the Natural Gas and Crude Oil Production Incentive Act; 

P. "stripper well property" means a crude oil or natural gas producing property that is as- 
signed a single production unit number by the department and is certified by the oil conservation 
division of the energy, minerals and natural ‘resources department pursuant to the Natural Gas 
and Crude Oil Production Incentive Act to have produced in the preceding calendar year: 

(1) ifa crude oil-producing property, an rue oee Sally production of less than ten Aa of 
oil per eligible well per day; uy 

(2) ifa natural gas producing vtopelty: an‘average daily amoduction of less than wade eniiie 
sand cubic feet of natural gas per eligible well per day; or 

(3) if a property ‘with wells that produce both crude oil ‘and natural gas, an average daily 
production of less than ten barrels of oil per eligible well per day, as determined by converting the 
volume of natural gas produced by the well to barrels of oil by using:a ratio of six thousand cubic 
feet to one barrel of oil; ° 

Q. "average annual taxable value" means ‘as applicable: 

(1) the average of the taxable value per one thousand cubic feet, determined pursuant to 
Section 7-31-5 NMSA 1978, of all natural gas produced in New Mexico for the geo calendar 
year as‘determined by the department; or 

(2) the average of the taxable value per barrel, determi pursuant’ to Sedtidn 7-31-5 
NMSA 1978, of all oil Epa a in New Mexico for the Riecued calendar year as determined by 
the department; 

R. "tax" means the oil and gas severance tax; _— 

S. "volume" means the quantity of product severed reported using: 

(1) ~ oil, condensate and slop oil in barrels; and 

(2) natural gas, liquid hydrocarbons, helium and carbon dioxide in thousand cubic feet at 
a pressure base of fifteen and twenty-five thousandths ake per square inch. 


History: 1953 oie ., § 72-29-2, enacted by Laws The 1995 amendment, effective June 16, 1995, added 
1959, ch. 52, § 2; 1977, ch. 249, § 53; 1980, ch, 97, § 1; Subsections N through P. 
1986, ch. 20, § 98; 1987, ch. 315, § 2; 1992, ch. 38, § 6; The 1992 amendment, effective March 6, 1992, added 
1995, ch. 15, § 7; 1999, ch. a; 345 1999, ch. 256, $1; 2005, Subsection G and redesignated the subsequent subsec- 
ch. 130, § 1; 2021, ch. 65, § 30. ‘tions accordingly; in Subsection K, substituted "energy, 
The 2021 amendment, effective July 1, 2021, defined. minerals and natural resources. department" for "energy 
"volume" and revised the definition of ' 'product', as used and minerals resources department"; added Subsections L 


in the Oil and Gas Severance Tax Act; in Subsection E, and M; and made stylistic changes, 
after "means oil", deleted "natural gas or liquid hydrocar- } 
bon, individually or any combination thereof, carbon di- f ANNOTATIONS 
Law. reviews. — For comment, "Taxation of the Ura- 


oxide, helium or a non-hydrocarbon gas" and added the ; 
remainder of the subsection; and added Subsection S. nium Industry; An Economic Proposal," see 7 N.M.L. Rey. 


The 2005 amendment, effective July 1, 2005, de- 69 (1976- 7) 
fined "product" in Subsection E. to include helium or non- 
hydrocarbon gas. 
The 1999 amendment, effective June 18, 1999, added 
Subsections P and Q, and’ seca ened former Subsection 
P as Subsection R. ' 
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7-29-3 TAXATION 7-29-4 


7-29-3. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-29-3 to the purpose and declaration of intention of the Oil and 
NMSA 1978, as enacted by Laws 1959, ch. 52, § 3, relating Gas Severance Tax Act, effective July 1, 1985. 


7-29-4. Oil and gas severance tax imposed; collection; interest owner's 
liability to state; Indian liability. 


A. There is.imposed and shall be collected by the department a tax on all products that are 
severed and sold, except as provided in Subsection B of this pectin. The measure of the tax and 
the rates are: 

(1) on natural gas severed and sold, except.as provided in 1 Paragraphs (4), (6) and (7) of 
this subsection, three and. three-fourths percent of the taxable value determined pursuant to Sec- 
tion 7-29-4.1 NMSA 1978; 

(2) on oil and on other liquid et erteeaptte removed from natural gas at or near the well- 
head, except as provided in Paragraphs (3), (5), (8) and (9) of this subsection, three and three- 
fourths percent of taxable value determined pursuant to Section 7-29-4.1 NMSA 1978; 

(3) on oil and on other liquid hydrocarbons removed from natural gas at or near the wellhead 
produced from a qualified enhanced recovery project, one and seven-eighths percent of the taxable 
value determined pursuant to Section 7-29-4.1 NMSA 1978, provided thatthe annual average price 
of west Texas intermediate crude oil, determined by the department by averaging the posted prices in 
effect on the last day of each month of the twelve-month period ending on,May.31 prior to the fiscal 
year in which the tax rate is to be imposed, was'less than twenty-eight dollars ($28.00) per barrel; 

(4) on the natural gas from a well workover project that is certified by the oil conservation 
division of the energy, minerals and natural resources department.in its approval of the well work- 
over project, two and forty-five hundredths percent of the taxable value determined pursuant to 
Section 7-29-4.1 NMSA 1978, provided that the annual average price of west Texas intermediate 
crude oil, determined by the department by averaging the posted prices in effect-on the last day of 
each month of the twelve-month period ending on May. 31 prior to the fiscal year in which the tax 
rate is to be imposed, was less than twenty-four dollars ($24.00) per barrel; 

(5) on the oil and on other liquid hydrocarbons removed from natural gas at or near the 
wellhead from a well workover project that is certified by the oil conservation division of the en- 
ergy, minerals and natural resources department in its approval of the well workover project, two 
and forty-five hundredths percent of the taxable value determined pursuant to Section 7-29-4.1 
NMSA 1978, provided that the annual average price of west Texas intermediate crude oil, deter- 
mined by the department by averaging the posted prices in effect on the last day of each month 
of the twelve-month period ending on May 31 prior to the fiscal year in which the tax rate is to be 
imposed, was less than twenty-four dollars ($24.00) per barrel; 

(6) on the natural gas from a stripper well property, one and seven-eighths percent of the 
taxable value determined pursuant to Section 7-29-4.1 NMSA 1978, provided the average annual tax- 
able value of natural gas was equal to or less than one dollar fifteen cents ($1.15) per thousand cubic 
feet in the calendar year preceding July 1 of the fiscal year in which the tax rate is to be imposed; 

(7) on the natural gas from a stripper well property, two and thirteen-sixteenths percent of 
the taxable value determined pursuant to Section 7-29-4.1 NMSA 1978, provided that the average 
annual taxable value of natural gas was greater than one dollar fifteen cents ($1.15) per thousand 
cubic feet but not more than one dollar thirty-five cents ($1.35) per thousand cubic feet in the cal- 
endar year preceding July 1 of the fiscal year in which the tax rate is to be imposed; 

(8) on the oil and on other liquid hydrocarbons removed from natural gas at or near the 
wellhead from a stripper well property, one and seven-eighths percent of the taxable value deter- 
mined pursuant to Section 7-29-4.1 NMSA 1978, provided that the average annual taxable value 
of oil was equal to or less than fifteen dollars ($15.00) per barrel in the calendar year preceding 
July 1 of the fiscal year in which the tax rate is to be imposed; 

(9) on the oil and on other liquid hydrocarbons removed from natural gas at or near the well- 
head from a stripper well property, two and thirteen-sixteenths percent of the taxable value determined 
pursuant to Section 7-29-4.1 NMSA 1978, provided that the average annual taxable value of oil was 
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greater than fifteen dollars ($15.00) per: barrel but not more than eighteen dollars ($18.00) per barrel in 
the calendar year preceding July 1 of the fiscal year in which the tax rate is to be imposed; and 

(10) on carbon dioxide, helium and non-hydrocarbon gases, three and three-fourths per- 
cent of the taxable value determined pursuant to Section 7-29-4.1 NMSA 1978. 

B. The tax imposed in Subsection A of this section shall not be imposed on: 

(1) natural gas severed and sold from a production restoration project during the first ten years 
of production following the restoration of production, provided that the annual average price of west 
Texas intermediate crude oil, determined by the department by averaging the posted prices in effect 
on the last day of each month of the twelve-month period ending on May 31 prior to each fiscal year in 
which the tax exemption is to be effective, was less than twenty-four dollars ($24.00) per barrel; and 

(2) oil and other liquid hydrocarbons removed from natural gas at or near the wellhead 
from a production restoration project during the first ten years of production following the restora- 
tion of production, provided that the annual average price of west Texas intermediate crude oil, de- 
termined by the department by averaging the posted prices in effect on the last day of each month 
of the twelve-month period ending on May 31 prior to each fiscal year in which the tax exemption 
is to be effective, was less than twenty-four dollars ($24.00) per barrel. 

C. Every interest owner shall be liable for the tax to the extent of his interest in such products. 
Any Indian tribe, Indian pueblo or Indian shall be liable for the tax to the extent authorized or 
permitted by law. 

D, The tax imposed by this section may be referred to as the "oil and gas severance tax". 


History: 1978 Comp., § 7-29-4, enacted by Laws 
1980, ch. 62, §§ 3, 5; 1987, ch. 315, § 3; 1989, ch. 130, § 
2; 1992, ch. 38, § 7; 1995, ch. 15, § 8; 1999, ch. 256, § 2; 
2005, ch. 130, § 2. ; 

Cross references. — For the Natural Gas and Crude 
Oil Production Incentive Act, see 7-29B-1 NMSA 1978. 

The 2005 amendment, effective July 1, 2005, imposed 
the severance tax on helium and non-hydrocarbon gases 
in Subsection A(10). 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "pursuant to" for "under" throughout the section; 
substituted "Paragraphs (4), (6) and (7)" for "Paragraph (4)" 
in Subsection A(1); inserted "(8) and (9)" in Subsection A(2); 
deleted "in excess of the production projection" preceding 
"certified" and substituted "two and forty-five hundredths 
percent" for "one and seven-eighths percent" in Subsections 
A(4) and A(5); and added Subsections A(6) through A(9), re- 
designating former Subsection A(6) as A(10). 

The 1995 amendment;effective June 16, 1995, in Sub- 
section A, added the exception at the end of the first sen- 
tence, rewrote Paragraph (1), substituted "Paragraphs (3) 
and (5)" for "Paragraph (3)" in Paragraph (2), added Para- 
graphs (4) and (5), and redesignated former Paragraph (4) 
as Paragraph (6); added subsection B; and redesignated 
former Subsections B and C as Subsections C and D. 

The 1992 amendment, effective March 6, 1992, in'Sub- 
section A, inserted "except as provided in Paragraph (3) 
of this subsection" in Paragraph (2), added Paragraph (3), 
made a related stylistic change, and redesignated former 
Paragraph (3) as Paragraph (4); and added Subsection C. 

The 1989 amendment, effective June 16, 1989, in Sub- 
section A(1) substituted "taxable value determined under 
Section 7-29-4.1 NMSA 1978" for "value" in Subparagraph 
(a) and substituted all of the language of Subparagraph 
(b) beginning with "taxable" for "value of products"; and 
added Subsection A(3). 


ANNOTATIONS 


Tribe's power to impose severance tax not lim- 
ited by federal government. — The federal interest 
in interstate commerce, manifested in traditional com- 
merce clause analyses, does not limit the Jicarilla Apache 
tribe's power to impose an oil and gas severance tax to 


be measured by production of these products within the 


reservation. Merrion v. Jicarilla Apache Tribe, 617 F.2d 
587 (10th Cir. 1980), aff'd, 455 U.S. 130, 102 S. Ct, 894, 71 
L. Ed, 2d 21 (1982). 

Non-Indian producers operating on reserva- 
tions. — Oil and gas taxes imposed by the state against 
a non-Indian producer whose operations are located on 
an Indian reservation do not constitute an impermissible 
burden on interstate commerce, were not preempted by 
federal laws promoting tribal self-sufficiency, and may be 
imposed on the same on-reservation production of oil and 
gas by non-Indian lessees as is subject to the tribe's own 
severance tax, Cotton Petroleum v, State, 1987-NMCA-121, 
106 N.M. 517, 745 P.2d 1170, cert. quashed, 106 N.M. 511, 
745 P.2d 1159, aff'd, 490 U.S. 168, 109 S. Ct, 1698, 104 L. 
Ed. 2d 209 (1989). 

Tax liability of interest owners. — Although, pur- 
suant to Subsection C, each interest. owner is liable for 
its proportionate share of the calculated tax, the law does 
not mandate or even contemplate the determination of 
different taxable values for each of the various interest 
owners based on proceeds received downstream from the 
wellhead. The law is satisfied so long as (1) carbon dioxide 
production is accurately measured and valued as a whole 
at the wellhead, (2) the appropriate tax rate is applied to 
that production to calculate the total tax owed, and (3) the 
total tax is allocated to the various interest owners in pro- 
portion to their fractional interest in that production. Any 
readjustment in the allocation of the tax burden among 
working interest owners and royalty interest owners is 
left to private contract. Feerer v. Amoco Prod. Co., 242 F.3d 
1259 (10th Cir. 2001). 

Taxable value of carbon dioxide. — The calculation 
of severance taxes under New Mexico law, Subsection A(6) 
(now Subsection A(10)), is based on a single valuation of a 
total quantity of carbon dioxide extracted at the wellhead 
during a given time period. Feerer v. Amoco Prod. Co., 242 
F.3d 1259 (10th Cir. 2001). 

Law reviews. — For article, "Nonneutral Features of 
Energy Taxation," see 20 Nat. Resources J. 853 (1980). 

For note, "Court Picks New Test in Cotton Petroleum," 
see 30 Nat. Resources J, 919 (1990), . 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 739 to 752. 

53 C.J.S. Licenses §§ 65, 70; 85 C.J.S. Taxation §§ 973 
to 978. ; 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-29-4,1 


TAXATION 


7-29-4.3 


7-29-4.1. Taxable value; method of determining. 


To determine the taxable value of oil and of other liquid hydrocarbons removed from natural gas 
at or near the wellhead, of carbon dioxide, of helium, of non-hydrocarbon gases, of natural gas from 
new production natural gas wells and of natural gas severed after June 30,1990, there shall be 


deducted from the value of products: 


A. royalties paid or due the United States or the state of New Mexico; 
B. royalties paid or due any Indian tribe, Indian pueblo or Indian that is a ward of the United 


States of America; and 


C. the reasonable expense of trucking any product from the sire idea unit to the first place 


of market. 


History: 1978 Comp., § 7-29-4, 1, enacted by Laws 
1980, ch. 62, § 6; 1989, ch. 130, § 3; 2005, ch, 130, § 3. 

The 2005 amendment, effective July 1, 2005, provided 
the method to determine the taxable value of helium and 
non-hydrocarbon gases. 

The 1989 amendment, effective June 16, 1989, in- 
serted "of carbon dioxide, of natural gas from new produc- 
tion natural gas wells and of natural gas severed after 
June 30, 1990" in the undesignated introductory para- 
graph. 


ANNOTATIONS 


Transportation adjustment. — Regulation 3.18.6.9 
NMAC required all owners of pipelines at the time 
of the adoption of the regulation to use the owners' 
predecessors’ depreciation schedule to calculate the 


transportation adjustment for years subsequent to 1991. 
Kinder Morgan CO2 Co. v. N.M. Taxation & Revenue Dep't, 
2009-NMCA-019, 145 N.M. 579, 203 P.3d 110, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 203 P.3d 870. 

Where a pipeline was constructed by. the first; owner 
prior to 1985 for $7.9 million; the pipeline was purchased 
by a second owner in 1985 for $45 million; and the pipe- 
line was purchased in 1998 by the taxpayer, 3.18.6.9 
NMAC, which was adopted in 1991, required the second 
owner and the taxpayer to calculate the transportation 
adjustment for years subsequent to 1991 on the basis of 
the first owner's depreciation schedule which was based 
on a $7.9 million cost to construct the pipeline. Kinder 
Morgan CO2 Co. v. N.M. Taxation & Revenue Dep't, 
2009-NMCA-019, 145 N.M. 579, 203,P.3d 110, cert. denied, 
2009-NMCERT-001, 145 N.M. 655, 203 P.3d,870.. 


7-29-4.2. Value may be determined by department; standard. 


The department may determine the value of products severed from a production unit when: 
A. the operator and purchaser are affiliated persons; 
B. the sale and purchase of products is not an arm's length transaction; or when 


C. products are severed and removed from a production unit and a value as defined in the Oil 
and Gas Severance Tax Act is not'established for such products. 

The value determined by the'department shall be commensurate with the actual price rebarved 
for products of like quality, character and use which are severed in the same field or area. If there 
are no sales of products of like quality, character and use severed in the same field or area, then 
the department shall establish a reasonable value. 


History: 1978 Comp., § 7-29-4.2, enacted by Laws 
1980, ch. 62, § 7; 1989, ch. 130, § 4, 

Cross references. — For payments of royalties in oil, 
see 19-10-64 NMSA 1978 et seq. | 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "department" for "division" in the catchline, substi- 
tuted "department" for "oil and gas accounting division" 
throughout the section, and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Determination of value. — The statute does not 
mandate the way in which the department must calcu- 
late processing costs, whether by a comparable value or 


by some other method. Rather, the final value of natural 
gas calculated by the department must be commensurate 
with similar products. Chevron U.S.A., Inc. v. State ex rel. 
Taxation and Revenue Dep't, 2006-NMCA-050,:1389 N:M. 
498, 134 P.3d 785, cert. denied, 2006-NMCERT-005, 139 
N.M. 567, 136 P.3d 568. 

Burden to prove propriety of regulations. — An 
administrative agency does not have the: burden to show 
that its regulations are proper. The department's regula- 
tion regarding the presumption of control was rational 
and, valid. Chevron U,S,A., Inc, v. State ex rel. Taxation.and 
Revenue Dep't, 2006-NMCA-050, 189 N.M. 498, 134,P.3d 
785, cert. denied, 2006-NMCERT-005, 139 N.M. 567, 136 
P.3d 568. 


7-29-4.3. Price increase subject to approval of agency of United States 
of America, state of New Mexico or court; refund. 


When an increase in the value of any product is subject to the approval of any agency of the 
United States of America or the state of New Mexico or any court, the increased value shall be 
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subject to this tax. In the event the increase in value is disapproved, either in whole or in part, 
then the amount of tax which has been paid’on’the disapproved part of the value shall be consid- 
ered excess tax. Any person who has paid any such excess tax may apply for a soy of that excess 
tax in accordance with the provisions of Section 7-1-26 NMSA 1978. 


History: 1978 Comp., § 7-29-4.8, enacted by Laws 
1980, ch. 62, § 8; 1985, ch. 65, § 28. 


ANNOTATIONS. 


Federal class action settlement agreement. — 
Where taxpayer was party to a settlement agreement that 
was approved by a federal district. court in a class action 
involving the underpayment of royalties on the production 
of carbon dioxide gas; the settlement agreement settled 
the allegation that taxpayer had suppressed the price of 


7-29-4.4. Repealed. 


Repeals, — Laws 1989, ch. 130;°§ 14 repealed 7-29-4.4 
NMSA 1978, as enacted by Laws 1980, ch. 97, § 2, relat- 
ing to carbon dioxide severance tax imposed, collection, 


7-29-4.5. Repealed. 


Repeals. — Laws 1989, ch. 130, § 14 repealed 7-29-4.5 
NMSA 1978, as enacted by Laws 1980, ch. 97, § 3, relating 


7-29-4.6. Repealed. 


Repeals. — Laws 1995, ch. 70, § 23 repealed 7-29-4.6 
NMSA 1978, as enacted by Laws 1980, ch. 62, § 11, relat- 
ing to a temporary tax credit for persons liable for pay- 
ment of taxes imposed by 7-26-9 NMSA 1978 or 7-29-4 


7-29-4.7. Repealed. 


Repeals, — Laws 1989, ch. 130, § 14 repealed 7-29-4.7 
NMSA 1978, as enacted by Laws 1980, ch. 62, § 13, relat- 
ing to surtax applicability, effective June 16, 1989. 


carbon dioxide gas; and part of the proceeds of the settle- 
ment agreement were compensation to royalty interest 
owners for the failure to obtain a reasonable sales price 
for the carbon dioxide gas, the settlement agreement con- 
stituted an order that increased the value of the carbon 
dioxide gas previously reported by taxpayer and a taxable 
event, under Section 7-29-4.3 NMSA 1978. Hess Corp. v. 
N.M. Taxation & Revenue Dep't, 2011-NMCA-048, 149 
N.M. 527, 252 P.3d 751, cert, denied, 2011-NMCERT-003, 
150 N.M. 619, 264 P.3d 520. 


interest owner's liability to state, Indian lability effective 
June 16, 1989, 


to method of determining taxable value on carbon dioxide, 
effective June 16, 1989. 


NMSA 1978, effective July 1, 1995. For provisions of for- 
mer section, see the 1994 NMSA 1978 on NMOneSource 
.com, 


q- 29- 5. Products on which tax has haes levied; regulation by 


commission. 


This tax shall not be levied more than once on the same product. Reporting of products on which 
this tax has been paid shall be subject to the regulation of the commission. 


History: 1953 Comp., § 72-19-8, enacted by Laws 
1959, ch. 52, § 8. 


Compiler's notes. — For the meaning of "commis- 
sion", see 7-29-2A NMSA 1978. 


7-29-6. Operator or purchaser to withhold interest owner's tax; 
commission may require withholding of tax; tax withheld 
to be remitted to the state; operator or purchaser to be 


reimbursed. 


Any operator making a monetary payment to an interest owner for his portion of the value of 
products from a production unit shall withhold from such payment the amount of tax due from the 


interest owner. 
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7-29-7 TAXATION @) 7-29-23 


Any purchaser who, by express or implied agreement with the operator, makes a monetary pay- 
ment to an interest owner for his, portion of the value of products from a production unit, shall 
withhold from such,payment the amount of tax due from the interest owner. 

The commission may require any purchaser making a monetary payment to an interest owner — 
for his portion of the value of products from a production unit to withhold from such payment the 
amount of tax due from the interest owner. 

Any operator or purchaser who pays any tax due from an intent owner shall be entitled to 
reimbursement from the interest owner for the tax so paid and may take credit for such amount 
from any monetary payment to the interest owner for the value of products. 


History: 1953 Comp., § 72-19-9, enacted by Laws various interest owners based on proceeds received down- 
1959, ch. 52,.§ 9. stream from the wellhead. The law is satisfied so long as 
Compiler's notes. — For the meaning of."commis- (1) carbon dioxide production is accurately measured and 
sion", see 7-29-2A NMSA 1978, . valued as a whole at the wellhead, (2) the appropriate tax 


rate is applied to that production to calculate the total tax 


ANNOTATIONS owed, and (3) the total tax is allocated to the various in- 

Tax liability of interest owners. — Although, pursu- terest owners in proportion to their fractional interest in 
ant to Section 7-29-4(C) NMSA 1978, each interest owner that production. Any readjustment in the allocation of the 
is liable for its proportionate share of the calculated tax, tax burden among working interest owners and royalty 


interest owners is left to private contract. Feerer v. Amoco 


the law does not mandate or even contemplate the de- Prod. Co., 242 F.3d 1259 (10th Cir, 2001). 


termination of different taxable values for each of the 


7-29-7. Operator's report; tax remittance; additional information. 


Each operator shall, in the form and manner required by the division, make a return to the divi- 
sion showing the total value, volume and kind of products sold from each production unit for each 
calendar month. All taxes due, or to be remitted, by the operator shall accompany this return. The 
return shall be filed on or before the twenty-fifth day of the second month after the:calendar month 
for which the return is required. Any additional report or information the division may deem nec- 
essary for the proper administration of the Oil and Gas Severance Tax Act may be required. — 


History: 1953 Comp., § 72-19-10, enacted by Laws 
1959, ch. 52, § 10; 1986, ch. 5, § 2. 


7-29-8. Purchaser's report; tax remittance; additional information. 


Each purchaser shall in the form and manner required by the division make a return to the divi- 
sion showing the total value, volume and kind of products purchased by him from each production 
unit for each calendar month. All taxes due, or to be remitted, by the purchaser shall accompany 
this return. The return shall be filed on or before the twenty-fifth day of the second month after 
the calendar month for which the return is required. Any additional reports or information the 
division may deem necessary for the proper administration of the Oil and Gas Severance Tax Act 
may be required. 


History: 19538 Comp., § 72-19-11, enacted by Laws Cross references, — For the meaning of "division", see 
1959, ch. 52, § 11; 1986, ch. 5, $3. 7-29-2A NMSA. 1978. r 77 


7-29-9 to 7-29-22. Repealed. 
Repeals. — Laws 1985, ch, 65, § 46 repealed 7-29-9 to uitdes the Oil and Gas Severance "Tax Act, effective July 1, 


7-29-22 NMSA 1978, relating to the fund and remedies 1985. 
7-29-23. Advance payment required. 


A. Any person required to make payment of tax pursuant to Section 7- 29- 7 Or /- 29- 8 NMSA 
1978 shall make the advance payment required by this section. 
B, For the purposes of this section: 


Ww 
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7-29A-1 ENHANCED OIL. RECOVERY 7-29A-2 


(1) "advance payment" means the payment required to be made by this section in addition 
to any oil and gas severance tax, penalty or interest due; and 

(2). "average tax" means the aggregate amount of tax, net of any refunds or credits, paid by 
a person during the twelve-month period ending March 31 pursuant to the Oil and Gas Severance 
Tax Act divided by the number of months during that period for which the person made payment. 

C.. Each year, prior to July 1, each» person required to pay tax pursuant to the Oil and Gas 
Severance Tax Act shall compute the average tax for the period ending March 31 of that year. The 
average tax calculated for'a year shall be used during the twelve-month period beginning with 
July of that year and ending with June of the following year as the basis for ange Be the advance 
payments required by Subsection D of this section. | 

D. Every month, beginning with July 1991; every person required to pay tax in a month pursu- 
ant to the Oil and Gas Severance Tax Act shall pay, in addition to any amount of tax, interest or 
penalty due, an advance payment in an amount equal:to the applicable average tax, except: 

(1) ifthe person is making a final return under the Oil and;Gas Severance Tax Act, ‘no ad- 
vance payment pursuant to this subsection is due for that return; and 
(2) as provided in Subsection F of this section. 

EK. Every month, beginning with tax payments due in August 1991, every person required to 
pay tax pursuant to the Oil and Gas Severance Tax Act may claim a credit equal to the amount of 
advance payment made in the previous month, except as provided in Subsection F of this section. 

F.. If, in any month, a person is not required to pay tax pursuant to the Oil and Gas Severance 
Tax Act, that person is not required to pay the advance payment and may not claim a credit pursu- 
ant to Subsection E of this section provided that, in any succeeding month when the person has 
liability under the Oil and Gas Severance Tax Act, the person may claim a credit for any advance 
payment made and not credited. 

G. In the event that the date by which a person is required to pay the tax pursuant to the Oil 
and Gas Severance Tax Act is accelerated to a date earlier than the twenty-fifth day of the second 
month following'the month of production, the advance payment provision contained in this section 
is null and void and any money held as advance payments shall be credited to the taxpayers’ ac- 
counts. 


History: Laws 1991, ch. 9, § 36. 


ARTICLE 29A 
Enhanced Oil Recovery 
Sec. Sec. 
7-29A-1, Short title. te 7-29A-4,, Notification to the coyet of taxation and 
7-29A-2. Definitions. revenue; duties of the;secretary. 
7-29A-3, Procedures for qualitying for the recovered oil 7-29A-5. Secretary of taxation and revenue approval; re- 
tax rate. fund. 


7-29A-1. Short title.. 
Chapter Py Article 29A NMSA 1978 may be cited as the "Enhanced Oil Recovery Act". 


History: Laws 1992, ch. 38, § 1; 1993, ch. 30, § 26. ' " The 1993 amendment, effective June 18, 1993, substi- 
i itt Si tuted "Chapter 7, Article 29A NMSA 1978" for "Sections 1 
. through 5 of this act", - 


7- 29A-2. Definitions. 


As used in the Enhanced Oil Reeavait Act: 
A. "crude oil" means oil and other liquid hydrocarbons removed from natural gas at or near the 
wellhead; 
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7-29A-2 TAXATION 7-29A-2 


B. "division" means the oil conservation division of the energy, minerals and natural resources 
department; 

C. "enhanced recovery project" means the use or the exported use ths any process d'fots the dis- 
placement of crude oil from an oil well or pool classified by the division pursuant to Paragraph (11) 
of Subsection B of Section 70-2-12 NMSA 1978 other than a primary recovery process, including 
but not limited to the use of a pressure maintenance process, a water flooding process, an immis- 
cible, cugaibls, chemical, thermal ee biological process or any other related process; 

D. "expansion or expanded use" means a significant change or 5 tedeingees as determined by 
the oil conservation division in: 

(1) the technology or process used for the displacement of crude oil Fh an oil aes or pool 
classified by the division pursuant to Paragraph (11) of Subsection B of Section 70-2-12 NMSA 
1978; or 

(2) the expansion, extension or increase in'size of the geologic area‘or actacont geologic 
area that could reasonably be determined to represent a new or unique area of activity; 

E. "operator" means the person responsible for the actual, abba eiyentip of an enhanced 
FECOYeEy, pro) jects 

F, "person" means any individual, estate, trust, receiver, biting frat corporation, firm, co- 
partnership, cooperative, joint venture, association‘or other group or combination acting asa unit, 
and the plural as well as the singular number; 

G. "positive production response" means that the rate of'oil production from the wells or pools 
affected by an enhanced recovery project is greater than the rate that would have occurred with- 
out the project; 

H. "primary recovery" means the displacement of crude oil from an oil well or pool classified 
by the division pursuant to Paragraph (11) of Subsection B of Section 70-2-12 NMSA 1978 into 
the well bore by means of the natural pressure of the oil well or pool, including but not limited to 
artificial lift; 

I. "recovered oil tax rate" means that tax rate, as set forth in Paragraph (3) of Subsection A of 
Section 7-29-4 NMSA 1978, on crude oil produced from an enhanced recovery project; 

J. "secondary recovery project" means an enhanced recovery project that: 

(1) occurs subsequent to the completion of primary recovery and is not a ery recovery 
project; 

(2) involves the application, in accordance with sound engineering pancnee of carbon 
dioxide miscible fluid displacement, pressure maintenance, water flooding or any other secondary 
recovery method accepted and approved by the division pursuant to the provisions of Paragraph 
(14) of Subsection B of Section 70-2-12 NMSA 1978 that can reasonably be expected to result in an 
increase, determined in light of all facts and circumstances, in the amount of crude oil that may 
ultimately be recovered; and 

(3) encompasses a pool or portion of a pool the boundaries of which can be adequately de- 
fined and controlled; | 

K. "severance" means the taking from the soil of any product in any manner whatsoever; 

L. "termination" means the discontinuance of an enhanced recovery project by the operator; 
and 

M. "tertiary recovery project" means an enhanced recovery project that: 

(1) occurs subsequent to the completion of a secondary recovery project; 

(2) involves the application, in accordance with sound engineering principles, of carbon 
dioxide miscible fluid displacement, pressure maintenance, water flooding or any other tertiary 
recovery method accepted and approved by the division pursuant to the provisions of Paragraph 
(14) of Subsection B of Section 70-2-12 NMSA 1978 that can reasonably be expected to result in an 
increase, determined in light of all facts and circumstances, in the amount of crude oil that may 
ultimately be recovered; and 

(8) encompasses a pool or portion of a pool the boundaries of ees can be adequately de- 
fined and controlled. 


History: Laws 1992, ch. 38, § 2. 
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7-29A-3 ENHANCED OIL RECOVERY 7-29A-3 


7-29A-3. Procedures for qualifying for the recovered oil tax rate. 


A. Crude oil severed and sold from an enhanced recovery project or the expansion of an exist- 
ing project shall qualify for the recovered oil tax rate if, before the enhanced recovery project or 
expansion begins operation, the division approves the project or expansion and designates the 
area to be affected by the project or expansion, but no project or expansion approved by the divi- 
sion prior to the effective date of the Enhanced Oil Recovery Act shall qualify for the recovered oil 
tax rate. ‘ 

B. The operator of a proposed enhanced recovery project or expansion shall apply to the divi- 
sion for approval of the proposed enhanced recovery project or expansion and shall provide the 
division with any relevant information the division requires for that approval. 

C. If approval by the division of a unitization agreement as set forth in Chapter 70, Article 7 
NMSA 1978 is required for purposes of carrying out the enhanced recovery project or expansion, 
the division shall not approve the enhanced recovery project or expansion unless it approves the 
unitization agreement, 

D. An operator may apply for approval of a proposed enhanced recovery project or expansion 
concurrently with an application for approval of a unitization agreement as set forth in Chap- 
ter 70, Article 7 NMSA 1978 for the purposes of carrying out the proposed enhanced recovery 
project or expansion. 

EK. The division shall only approve a proposed enhanced recovery project or expansion if it de- 
termines that the application for approval has not been prematurely filed either for economic or 
technical reasons and that the area to be affected by the enhanced recovery project or expansion 
has been so depleted that it is prudent to apply enhanced recovery techniques to maximize the 
ultimate recovery of crude oil from the well or pool. | 

F. Upon the approval of the application for an enhanced recovery project or expansion, the divi- 
sion shall issue a certification of approval to the operator and designate the area to be affected by 
the enhanced recovery project or expansion. 

G. The recovered oil tax rate shall apply only to the crude oil produced from the area the divi- 
sion certifies to be affected by the enhanced recovery project or expansion. 

H. The operator shall file an application for certification of a positive production response with 
the division to be eligible to receive the recovered oil tax rate. 

I, The recovered oil tax rate shall only apply to crude oil produced from an enhanced recovery 
project or the expansion of an existing project beginning the first day of the month following the 
date the division certifies that a positive production response has occurred and if the application 
for certification of positive production response is filed: 

(1) not later than five years from the date the division issues the certification of approval 
of the enhanced recovery project or expansion if the enhanced recovery project or expansion is 
designated a secondary recovery project; or . 

(2) not later than seven years from the date the division issues the certification of ap- 
proval of the enhanced recovery project or expansion if the enhanced recovery project or expansion 
is designated a tertiary recovery project. 

J. Qualification for the recovered oil tax rate ends on the first day of the first calendar month 
that begins on or after the ninety-first day following the termination of the enhanced recovery 
project or expansion. 

K. Ifthe active operation of an approved enhanced recovery project or expansion is terminated, 
the operator shall notify the division and the secretary of taxation and revenue in writing, not 
later than the thirtieth day after the termination of the enhanced recovery project or expansion. 

L. In addition to the powers enumerated in Section 70-2-12 NMSA 1978, the division shall 
adopt, promulgate and enforce rules and regulations concerning the approval of the applications, 
the designation of the affected areas and the operation, expansion and termination of the en- 
hanced recovery projects as provided for in the Enhanced Oil Recovery Act. 


History: Laws 1992, ch. 38, § 3. Compiler's notes. — The effective date of the En- 
hanced Oil Recovery Act was March 6, 1992, the effective 
date of Laws 1992, ch. 38. 
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7-29A-4 TAXATION 7-29A-5 


7-29A-4. Notification to the secretary of taxation and revenue; duties of 
the secretary. 


A: The division shall immediately notify the secretary of taxation and revenue upon: 

(1) certifying that a positive production response has occurred for an enhanced il recov- 
ery project, in which case the notice shall contain the date certification was made and the date 
positive production response occurred; 

(2) receiving notification of termination of an enhanced recovery project, in which case the 
notice shall contain the date of termination; and 

(8) adopting and promulgating rules and fepabeudae pursuant to the provisions of the 
Enhanced Oil Recovery Act. 

B. The secretary of taxation and revenue shall adopt and promulgate rules and regulations to 
enforce the provisions of the Enhanced Oil Recovery Act. 


History: Laws 1992, ch. 38, § 4. 


7-29A-5. Secretary of taxation and revenue approval; refund. 


A. The person responsible for paying the oil and gas severance tax on production from the en- 
hanced recovery project shall not qualify to receive the recovered oil tax rate unless that person: 

(1) applies to the secretary of taxation and revenue in the form and manner prescribed by 
the secretary for approval to pay the oil and gas severance tax on crude oil severed sagt saved from 
the enhanced recovery project at the recovered oil tax rate; 

(2) includes the certifications from the division of approval and designation of the affected 
areas of the enhanced recovery project and of a positive production response from the enhanced 
recovery project; and 

(3) provides all relevant material that the secretary of taxation and revenue considers 
necessary to administer the applicable provisions of the Enhanced Oil Recovery Act. 

B. An approval of the secretary of taxation and revenue in accordance with Subsection A of this 
section shall be applicable to crude oil severed and sold from the enhanced recovery project on and 
after the first day of the month following the month in which the division certifies that a positive 
production response with respect to the enhanced recovery project has occurred. If the oil and gas 
severance tax is paid at a rate imposed in Paragraph (2) of Subsection A of Section 7-29-4 NMSA 
1978 on crude oil severed and saved from the enhanced recovery project after the month in which 
the division certifies that a positive production response with respect to the enhanced recovery 
project has occurred, a claim for refund may be filed in accordance with Section 7-1-26 NMSA 1978 
for the excess in tax over the amount due using the recovered oil tax rate. Notwithstanding the 
provisions of Subsection E [Subsection F] of Section 7-1-26 NMSA 1978 any such refund granted 
shall be made in the form of a credit against future oil and gas severance tax liabilities. 


History: Laws 1992, ch. 38, § 5. reference to Subsection E of 7-1-26 NMSA 1978 in Subsec- 


Bracketed material. — The bracketed material was tion B should now be a reference to Subsection F in light 
inserted by the compiler and is not part of the law. The of the 1997 amendment, to 7-1-26 NMSA 1978, 
ARTICLE 29B 
e e e 
Natural Gas and Crude Oil Production Incentives 
Sec. Sec, 
7-29B-1. Short title. 7-29B-5. Notice to secretary of taxation and revenue, 
7-29B-2. Definitions. 7-29B-6. Qualification for production restoration incen- 
7-29B-3. Approval of production restoration projects, tive tax exemption and well workover and 
well workover projects and stripper well stripper well property incentive tax rate; 
properties, secretary of taxation and revenue ap- 
7-29B-4, Application procedures; certification of approval; proval; refund. 


rules; administration, 
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7-29B-1 NATURAL GAS AND CRUDE OIL PRODUCTION INCENTIVES 7-29B-2 


7-29B-1. Short title. 


Sections 1 through 6 [7-29B-1 through 7-29B-6 NMSA 1978] of this act may be cited as the 
"Natural Gas and Crude Oil Production Incentive Act". 


History: Laws 1995, ch. 15, § 1. 


7-29B-2. Definitions. 


As used in the Natural Gas and Crude Oil Production Incentive Act: 

A. "average annual taxable value" means the average of the taxable value per barrel, deter- 
mined pursuant to Section 7-31-5 NMSA 1978, of all oil produced in New Mexico for the specified 
calendar year as determined by the department; 

B. -"average daily production" means, for any crude oil or natural gas property assigned a sin- 
gle production number by the department, the number derived by dividing the total volume of 
crude oil or natural gas production from the property reported to the division during a calendar 
year by the sum of the number of days each eligible well within the property produced or injected 
during that calendar year; 

C.. "department" means the taxation and revenue department; 

D. "division" means the oil conservation division of the energy, minerals and natural resources 
department; 

HK. "eligible well" means a mandi oil or natural gas well that deadcersen or an injection well 
that injects and is:integral to production for ad period of time during the preceding calendar 
year; 

F. ."natural gas" means any combustible vapor composed chiefly of hydrocarbons occurring nat- 
urally; 

G. "operator" means the person responsible for the actual physical operation of a natural gas 
or oil well; 

H. "person" means any individual or other legal entity, including any group or combination of 
individuals or other legal entities acting as a unit; 

I, » "production restoration incentive tax exemption" means the tax god set forth in Sub- 
section B of Section 7-29-4 NMSA 1978 for natural gas or oil produced from a production restora- 
tion project; 

J. "production restoration project" means 5 use of any process for returning to production a 
natural gas or oil well that had thirty days or less of production in any period of twenty-four con- 
secutive months beginning on or after January 1, 1993 as approved and certified by the division; 

K. "severance" means the taking from the soil of any product in any manner whatsoever; 

L. "stripper well property" means a crude oil or natural gas producing property that is as- 
signed a single production unit number by the department and: 

(1) ifa-crude oil producing property, produced an average daily production of less than ten 
barrels of oil per eligible well per day for the preceding calendar year; 

(2)' if a natural gas producing property, produced an average daily production of less than 
sixty thousand cubic feet of natural gas per eligible well per day during the preceding calendar 
year; or 

(8) if a property with wells that produce both crude oil and natural gas, produced an aver- 
age daily production of less than ten barrels of oil per eligible well per day for the preceding calen- 
dar year, as determined by converting the volume of natural gas produced by the well to barrels of 
oil by using a ratio of six thousand cubic feet to one barrel of oil; 

M. "stripper well incentive tax rates" means the tax rates set forth in Paragraphs (6) through 
(9) of Subsection A of Section 7-29-4 NMSA 1978 and in Paragraphs (4) through (7) of Subsection 
A of Section 7-31-4 NMSA 1978 for natural gas or oil produced from a well within a stripper well 
property; 

N. "well workover incentive tax rate" means the tax rate set'forth in Paragraphs (4) and (5) of 
Subsection A of Section 7-29-4 NMSA‘1978 on the natural gas or oil produced from a well:work- 
over project; and 
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7-29B-3 


TAXATION 


7-29B-3 


O. "well workover project" means any procedure undertaken by the operator of a natural gas or 
oil well that is intended to increase the production from the well and that has been approved and 


certified by the division. 


History: Laws 1995, ch. 15, § 2; 1999, ch. 7, § 2; 1999, 
ch, 256, § 3. 

The 1999 amendment, effective June 18, 1999, added 
Subsections A, B, E, L, and M, and redesignated the re- 
maining subsections accordingly; deleted former Subsec- 
tion F, which read: "production projection' means the esti- 
mate of the productive capacity of a natural gas or oil well 
that is certified by the division pursuant to the provisions 
of the Natural Gas and Crude, Oil Production Incentive 
Act as the future rate of production, from the well prior to 


the operator of the well performing a well workover proj- 
ect on the well"; and deleted "in excess of the production 
projection" following "produced" in Subsection N. 

This section was also amended by Laws 1999, ch. 7, § 2, 
effective June 18, 1999, which would have.substituted."in 
any period of twenty-four consecutive months beginning 
on or after January 1, 1993" for "between January 1, 1993 
and December 31, 1994" in Subsection H. The section was 
set out. as amended by Laws 1999, ch. 256,.§ 3. See 12-1-8 
NMSA 1978, 


7-29B-3. Approval of production pobtoratton projects! well workover 
projects and stripper well properties. | 


A. Anatural gas or oil eal shall be piieacdd by the division as a production isthe Lain 
ect if: 

(1) the operator of the well makes application to the division in accordance swith the eee 
sions of the Natural Gas and Crude Oil Production Incentive Act and rules adopted pursuant to 
that act for approval of a production restoration project and the application is made within twelve 
months of the completion of the production restoration project; and ls 

(2) the division records show that the well had thirty days or less of ofadiinkinedi in any pe- 
riod of twenty-four consecutive months beginning on or after January 1, 1993. 

B. A natural gas or oil well shall be approved by the division as a well workover project if: 

(1) the operator of the well makes application to the division in accordance with the provi- 
sions of the Natural Gas and Crude Oil Production Incentive Act and rules adopted pursuant to 
that act for approval of a well workover project; 

(2) the division determines that the procedure performed by the operator of the well is a 
procedure to increase the production from the well, but is not routine maintenance performed by 
a prudent operator to maintain the well in operation, Such procedures may include, but are not 


- limited to: 


(a) re-entry into the ell bal drill Heenen' to sidetrack to a different Jocetiam or to re- 
complete for production; 

(b) recompletion by reperforation of a zone from which nitairal gas or oil bas been 
produced or by perforation of a different zone; 

(c) repair or replacement of faulty or damaged casing or related mettre equipment 

(d) fracturing, acidizing or installing compression equipment; or 

(e) squeezing, cementing or installing equipment necessary for removal of excessive 
water, brine or condensate from the well bore in order to establish, continue or increase production 
from the well; and 

(3) the operator of the well submits to the division evidence of a ponitite phda@ionld in- 

crease over the production rate of the well prior to the workover. The operator must submit a pro- 
duction curve or tabulation made up of at least twelve months’ production prior to the workover 
and at least three months' production following the workover that reflects a positive production 
increase from the workover. The production curve or tabulation must be certified. by the qbebatan 
as that of the well on which a workover was performed. 

C. A natural gas or crude oil producing property shall be approved and certified by he divi- 
sion as a stripper well property if the division records show that the property is assigned a single 
production unit number by the department and: 

(1). if a crude oil producing property, produced an average , daily production of less than ten 
barrels of oil per eligible well per day for the preceding calendar year; 

(2) ifanatural gas producing property, produced an average daily production.of less than sixty 
thousand cubic feet of natural gas per-eligible well per day during the preceding calendar year; or. | © 
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7-29B-4 NATURAL GAS AND CRUDE OIL PRODUCTION INCENTIVES 7-29B-5 


(3) ifaproperty with wells that produce both crude oil and natural gas, produced an aver- 
age daily production of less than ten barrels of oil per eligible well per day for the preceding calen- 
dar year, as determined by converting the volume of natural gas produced by the well to barrels of 
oil by using a ratio of six thousand cubic feet to one barrel of oil. 


History: Laws 1995, ch. 15, § 3; 1999, ch. 7, § 3; 1999, that estimate, determines the future rate of production 
ch. 256, § 4. ‘from the well prior to the operator of the well performing 

The 1999 amendment, effective June 18, 1999, de- -the well workover project on the well and certifies that 
leted "and" preceding "well" and added "and stripper well as the production projection for the project"; and added 
properties" in the section heading; deleted "and regula- Subsection C, 
tions" preceding "adopted" in Subsections A(1) and B(1); ' This section was also amended by Laws 1999, ch. 7, § 3, 
substituted "performed" for “proposed to be undertaken", effective June 18, 1999, which would have added "and the 
deleted "intended" following "procedure" and "that would application" to the end of Paragraph A(1), and substituted 
be" following "performed" in Subsection B(2); rewrote "in any period of twenty-four consecutive months begin- 
Subsection B(3), which read: "the operator of the well sub- ning on or after January 1, 1993" for "between January 1, 
mits to the division an estimate of the productive capacity 1993 and December 31, 1994" in Paragraph A(2). The sec- 
of the well based on at least twelve months of established tion was set out as amended by Laws 1999, ch. 256, § 3. 


production, and the division, based on its verification of See 12-1-8 NMSA 1978. 


7-29B-4. Application procedures; certification of approval; rules; 
administration. 


A. The operator of a proposed production restoration project or well workover project shall ap- 
ply to the division for approval of a production restoration project or a well workover project in the 
form:and manner prescribed by the division and shall tig any relevant material and informa- 
tion the division requires for that approval. 

B. Upon a determination that the project complies with the provisions of the Natural Gas and 
Crude Oil Production Incentive Act and rules adopted pursuant to that act, the division shall ap- 
prove the application and shall issue a certification of approval to the operator and designate the 
natural gas or oil well as a production restoration project or well workover project, as applicable. 

C. In addition to the powers enumerated in Section 70-2-12 NMSA 1978, the division shall 
adopt, promulgate and enforce rules to carry out the provisions of the Natural Gas and Crude Oil 
Production Incentive Act. 

D. The division. shall consider and approve applications for approval of a production restora- 
tion project or well workover project without holding hearings on the applications. If the division 
denies approval of an application pursuant to such a process, the division, upon the request of the 
applicant, shall set a hearing of the application before an examiner appointed by the division to 
conduct the hearing. The hearing shall be conducted in accordance with the provisions of the Oil 
and Gas Act [Chapter 70, Article 2 NMSA 1978] for such hearings. 


» History: Laws 1995, ch. 15, § 4; 1999, ch. 256, § 5. well workover project, the division shall also certify the 


The 1999 amendment, effective June 18, 1999, deleted production projection for that, project’, and redesignated 
"and regulations" following "rules" in the section heading the remaining subsections accordingly; and deleted "Sec- 
and throughout the section; deleted former Subsection C tions 1 through 5 of" following "provisions of" in Subsec- 
which read: "At the time of issuing a certification of ap- tion C, 


proval to an operator ofa natural gas or oil well for a 


7 298-5. Notice to sebvetidey of Gaatior and revenue. 


The division sell notify immediately the secretary of taxation and revenue upon: 

A... adoption of rules pursuant to the Ren ei9he of the Natural-Gas and Crude Oil Production 
Incentive Act; ; 

B. certification of the date that siaiaetiott has been restored on a production restoration project;. 

C... certification of the date that a well workover project has been completed; and 

D. certification of the stripper well properties for the fiscal year. 


History: Laws 1995, ch. 15, § 5; 1999, ch. 256, § 6. The 1999 amendment, effective June 18, 1999, de- 
youghes = . leted "and regulations" following "rules" in Subsection A, 
and added Subsection D. 


1067 


© 2022 State of New Mexico. New, Mexico Compilation Commission, All rights reserved. 


7-29B-6 TAXATION 7-29B-6 


7-29B-6. Qualification for production restoration incentive tax 
exemption and well workover and stripper well property 
incentive tax rate; secretary of taxation and revenue 
approval; refund. 


A. The person responsible for paying the oil and gas severance tax on natural gas or oil pro- 
duced from a production restoration project shall qualify to receive a ten-year production restora- 
tion incentive tax exemption upon: 

(1) application to the department in the form and manner prescribed by the department 
for approval for the ten-year production restoration incentive tax exemption; 

(2) submission of the certification of approval from the division and designation bf the 
natural gas or oil well as a production restoration project; and 

(8) submission of any other relevant material that the secretary of taxation and revenue 
deems necessary to administer the applicable provisions of the Natural Gas and Crude Oil Pro- 
duction Incentive Act. 

B. The person responsible for payment of the oil and gas severance tax on natural gas or oil 
produced from a well workover project shall qualify for the well workover incentive tax rate on all 
the natural gas or oil produced by that project upon: 

(1) application to the department in the form and manner prescribed by the department 
for approval to apply the well workover incentive tax rate to the natural gas or oil produced from 
a well workover project; 

(2) submission of the certification from the division of approval and designation of the 
natural gas or oil well as a well workover project; and 

(3) any other relevant material that the department considers necessary to administer the 
applicable provisions of the Natural Gas and Crude Oil Production Incentive Act. 

C. The person responsible for paying the oil and gas severance tax and the oil and gas emergency 
school tax on natural gas and crude oil produced from a stripper well property shall qualify to receive 
the stripper well property incentive tax rate for the fiscal year following certification by the division 
in the form and manner agreed to by the division and the department designating the property as a 
stripper well property. The division shall certify stripper well properties for calendar year 1998 no later 
than June 30, 1999 and-no later than June 1 of each succeeding year for the preceding calendar year. 

D. The production restoration incentive tax exemption shall apply to natural gas or oil pro- 
duced from a production restoration project beginning the first day of the month following the date 
the division certifies that production has been restored and ending the last day of the tenth year of 
production following that date. The well workover incentive tax rate applies to the natural gas or 
oil produced from a well workover project beginning the first day of the month following the date 
the division certifies that the well workover project has been completed. The stripper well property 
incentive tax rates apply to the natural gas or oil produced from a stripper well property in the 
twelve months beginning May 1 prior to July 1 of the fiscal year to which the certification of the 
property as a stripper well property applies. 

E. The person responsible for payment of the oil'and gas severance tax on natural gas or “il 
production from an approved well workover project may file a claim for credit against current tax 
liability or for refund in accordance with Section 7-1-26 NMSA 1978 for taxes paid in excess of the 
amount due using the well workover incentive tax rate. Notwithstanding the provisions of Subsec= 
tion E [F] of Section 7-1-26 NMSA 1978, any such refund granted shall be made in the form of a 
credit against any future oil and gas severance tax liabilities incurred by the taxpayer. 

F. Well workover projects certified prior to July 1, 1999 shall be deemed to be approved and cer- 
tified in accordance with the provisions of this 1999 act and natural gas or oil produced from those 
projects shall be eligible for the well workover incentive tax rate effective beginning July 1, 1999. 

G. The secretary of taxation and revenue may adopt ae Shitbig! ga rules to enforce the provi- 
sions of this section. 


History: Laws 19965, ch. 15,'§ 6; 1999, ch. 256, § 7. reference to Subsection E of 7-1-26 NMSA 1978 should 
Bracketed material. — The bracketed material was now be a reference to Subsection F in light of the 1997 
inserted by the compiler and is not part of the law. The amendment to 7-1-26 NMSA 1978. 
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Compiler's notes. — The phrase "this 1999 act," re- 
ferred to in Subsection F, means Laws 1999, Chapter 256, 
which was compiled as 7-29-2, 7-29-4, 7-29B-2 to 7-29B-6, 
7-31-2 and 7-31-4 NMSA 1978. 

The 1999 amendment, effective June 18, 1999, in- 
serted "and stripper well property" in the section head- 
ing; inserted "all' preceding "the natural", substituted "by" 
for "in excess of the production projection for" in Subsec- 


INTERGOVERNMENTAL TAX CREDITS 


7-29C-1 


following "produced" in Subsections B(1) and D; deleted 
"and of the production projection for the well workover 
project" following "project" in Subsection B(2); added Sub- 
sections C and F, and redesignated the remaining subsec- 
tions accordingly; added the third sentence of Subsection 
D; inserted "credit against current tax liability or for" in 
the first sentence of Subsection E; and deleted "and regu- 
lations" following "rules" in Subsection G. 


tion B; deleted "in excess of the production projection" 


ARTICLE 29C 


Intergovernmental Tax Credits 


Sec. Sec. 
7-29C-1. Intergovernmental tax credits, 7-29C-2, (htardavacieandl tax weeny severance tax on 
coal, 


7-29C-1. Intergovernmental tax credits. 


A. Any person who is liable for the payment of the oil and gas severance tax, the oil and gas conser- 
vation tax, the oil and gas emergency school tax or the oil and gas ad valorem production tax imposed 
on products severed from Indian tribal land or imposed on the privilege of severing products from In- 
dian tribal land shall be entitled to a credit to be computed under this section and to be deducted from 
the payment of the indicated taxes with respect to products from qualifying wells. The credit provided 
by this subsection may be referred to as the "intergovernmental production tax credit". 

B. Any person who is liable for the payment of the oil and gas production equipment ad va- 
lorem tax imposed on equipment located on Indian tribal land shall be entitled to a credit to be 
computed under this section and to be deducted from the payment of the indicated taxes with 
respect to equipment at qualifying wells. The credit provided by this subsection may be referred to 
as the "intergovernmental production equipment tax credit". 

C. For the purposes of this section: ' 

(1) "equipment" means wells and nonmobile equipment used at a well in connection with 
severance, treatment or storage of well products; 

(2) "Indian tribal land" means all land that on March 1, 1995 was within the exterior 
boundaries of an Indian reservation or pueblo grant or held in trust by the United States for an 
Indian person, nation, tribe or pueblo; 

(3) "product" means oil, natural gas or liquid hydrocarbon, indiriueally: or in combination, 
or carbon dioxide; and 

(4) "qualifying well" means a well on Indian tribal land, the actual drilling of which com- 
menced on or after July 1, 1995. 

D. The intergovernmental production tax credit shall be determined separately for each calen- 
dar month and shall be equal to seventy-five percent of the lesser of: 

(1) the aggregate amount of severance, privilege, ad valorem or similar tax in effect on 
March 1, 1995 that is imposed by the Indian nation, tribe or pueblo upon the products severed 
from qualifying wells or upon the privilege of severing products from qualifying wells; or 

(2) the aggregate amount of the oil and gas severance tax, the oil and gas conservation tax, 
the oil and gas emergency school tax and the oil and gas ad valorem production tax imposed by 
this state upon the products severed from qualifying wells or upon the privilege of severing prod- 
ucts from qualifying wells. 

E. The intergovernmental production equipment tax credit shall be determined annually for 
the equipment at qualifying wells and shall be equal to seventy-five percent of the lesser of: 

(1) the amount of ad valorem or similar tax in effect on March 1, 1995 that is imposed by 
the Indian nation, tribe or pueblo upon the equipment for the calendar year; or 

(2) the amount of the oil and gas production equipment ad valorem tax imposed by this 
state upon the equipment for the calendar year. 
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F. If, after March 1, 1995, an Indian nation, tribe or pueblo increases any severance, privilege, ad 
valorem or similar tax applicable to products or equipment to which the tax credits provided by this 
section apply, the amount of the intergovernmental production tax credit for any month to which the 
increase applies shall be reduced by the difference between the aggregate amount of tax due to the 
Indian nation, tribe or pueblo for the production month and the aggregate amount of tax that would 
have been imposed by the terms of the tax or taxes in effect on March 1, 1995, and the intergovern- 
mental production equipment tax credit shall be reduced by the difference between the aggregate 
amount of tax due to the Indian nation, tribe or pueblo for the year and the aggregate amount of tax 
that would have been imposed for the year by the terms of the tax or taxes in effect on March 1, 1995. 

G. Notwithstanding any other provision of law to the contrary, the amount of credit taken and 
allowed shall be applied proportionately against the amount of oil and gas severance tax, oil and 
gas conservation tax, oil and gas emergency school tax, oil and gas ad valorem production tax and 
oil and gas production equipment ad valorem tax due with respect to the products, severance of 
products or equipment taxed. 

H. The taxation and revenue department shall administer and nteanren the provisions of 
this section in accordance with the provisions of the Tax Administration Act [Chapter 7, Article 1 
NMSA 1978]. 

I. The burden of showing entitlement to a credit authorized by this section is on the ener 
claiming it, and ‘he shall furnish to the appropriate tax collecting agency, in the manner determined by 
the taxation and revenue department, proof of payment of any tribal tax on which the credit is based. 


History: Laws 1995, ch. 171, § 1; 1999, ch..108, § 1. The 1999 amendment, effective, duly 1, 1999, inserted 
"person" in Paragraph C(2). 


7-29C-2. Intergovernmental tax credit; severance tax on coal. 


A. Any person who is liable pursuant to Section 7-26-6 NMSA 1978 for the payment of the sev- 
erance tax on coal severed and saved from tribal land is entitled to a credit to be computed under 
this section and to be deducted from the payment of the indicated tax. The credit pagvidee by this 
section may be referred to as the "intergovernmental coal severance tax credit". 

B. For the purposes of this section, "tribal land" means all land in New Mexico that, on March 1, 
2001, was within the exterior boundaries of the reservation or pueblo grant of an Indian nation, 
tribe or pueblo, was within a dependent Indian community of the Indian nation, tribe or pueblo or 
was held in trust by the United States for the Indian nation, tribe or pueblo. 

C. The intergovernmental coal severance tax credit shall be determined separately for on 
calendar month and shall be equal to seventy-five percent of the lesser of: 

(1) the aggregate amount of tax due under one or more taxes in effect on March 1, 2001 
imposed by the Indian nation, tribe or pueblo upon coal severed and saved from the tribal land of 
that Indian nation, tribe or pueblo, the value of coal severed and saved, the privilege of severing 
coal or the value of the leasehold interest; or 

(2) the aggregate amount of severance tax and surtax due the state pursuant to Section 7- 
26-6. NMSA 1978 upon coal severed and saved from the tribal land of the Indian nation, tribe or 
pueblo. 

D. If, after March 1, 2001, an Indian nation, tribe or pueblo increases any severance, privilege, pos- 
sessory interest or similar tax applicable to coal to which the tax credits provided by this section apply, 
the amount of the intergovernmental coal severance tax credit for any month to which the increase ap- 
plies shall be reduced by the difference between the aggregate amount of tax due to the Indian nation, 
tribe or pueblo for the month and the aggregate amount of tax that would have been imposed by the 
terms of the tax or taxes in effect on March 1, 2001. The expiration of a partial or total waiver from the 
tribal tax granted prior to March 1, 2001 does not constitute an increase in the tribal tax. 

E. Notwithstanding any other provision. of law to the contrary, the amount of credit taken and 
allowed shall be applied proportionately against the amount of severance tax and the amount of 
surtax due. 

F. The burden of showing pailennay to a credit rc tan Se by this section is on the taxpayer 
claiming it, and the taxpayer shall furnish to the appropriate tax collecting agency, in the manner 
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determined by the taxation and revenue department, proof of payment of any tribal tax on which 
the credit is based. 

G. The taxation and revenue department is authorized to promulgate rules or instructions 
prescribing the method by which a taxpayer may allocate credit for a tax imposed by the Indian 
nation, tribe or pueblo on a basis other than’ monthly against the monthly amounts of severance 
tax and surtax due. 


History: 1978 Comp., § 7-29C-2, enacted by Laws Effective dates. — Laws 2001, ch. 184, § 4 made Laws 

2001, ch. 184, § 2. - 2001, ch. 184, § 2 effective July 1, 2001. 
ARTICLE 30 
Oil and Gas Conservation Tax 

Sec. Sec. 
7-30-1. Title. 7-30-11. Purchaser's report; tax remittance; additional 
7-30-2. Definitions, information. 
7-30-3. Repealed. -30-12. Repealed. 
7-30-4. Oil and gas conservation tax levied; collected by -30-13. Repealed. 


-30-14. Recompiled. , 
-30-15. Repealed. 
-30-16. Repealed. 
-30-17. Repealed. 
-30-18. Repealed. 
-30-19. Repealed. 
-30-20. Repealed. 
-30-21. Repealed. 
-30-22. Repealed. 
-30-23. Repealed. 
-30-24. Repealed. 
-30-25. Repealed. 
-30-26. Repealed. 
-30-27. Advance payment required. 


department; rate; interest owner's liability 
to state; Indian liability. 

0-5. Taxable value; method of determining. 

0-6, Value may be determined by department; stan- 

dard. 

-30-7. Price increase subject to approval of agency of 

United States of America, state of New 
Mexico or court; refund, 

7-30-8. Products on which tax has been levied; regulation 
by department. 

7-30-9. Operator or purchaser to withhold interest own- 
er's tax; department may require with- 
holding of tax; tax withheld to be remitted 
to the state; operator or purchaser to be 
reimbursed. 

7-30-10. Operator's report; tax remittance; additional in- 
formation. 


AVIAVAIAIANIAAWAAAAA 
Go Co 69 Go Go Go Oo Go Go Go Co Co Co Go Oo Oo 


7-30-1. Title. 
Chapter 7, Article 30 NMSA 1978 may be cited as the "Oil and Gas Conservation Tax Act". 


History: 1953 Comp., § 72-20-1, enacted by Laws For note, "Tribal Severance Taxes - Outside the Purview 
1959, ch. 53, § 1; 1985, ch. 65, § 30. of the Commerce Clause," see 21 Nat. Resources J. 405 
Cross references. — For intergovernmental tax cred- (1981). 
its, see 7-29C-1 NMSA 1978. 
ANNOTATIONS 


Law reviews. — For article, "New Mexico's Effort at 
Rational Taxation of Hard-Minerals Extraction," see 10 
Nat. Resources J. 415 (1970). , 


7-30-2. Definitions. 


As used in the Oil and Gas Conservation Tax Act: ) 

A. "department" means the taxation and revenue department, the Hshtied of taxation and 
revenue or any employee of the department exercising Nat lawfully delegated to'that em- 
ployee by the secretary; 

B. "production unit" means a unit of property designated by the steeds from which prod- 
ucts of common ownership are severed; 

C. "severance" means the taking from the soil of any product in any manner whatsoever; 
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D. "value" means the actual price received for products at the production unit, exee bb as other- 
wise provided i in the Oil and Gas Conservation Tax Act; 

E. "product" or "products" means oil, including crude, slop or skim oil and canidatea sted natural 
gas; liquid: hydrocarbon, including ethane, propane, isobutene, normal butane and pentanes plus, 
individually or any combination thereof; and non-hydrocarbon gases, including carbon dioxide and 
helium; ry 

F. "operator" means any person: 

(1) engaged in the severance of products from a production unit; or 
(2) owning an interest in any product at the time of severance who receives a portion or all 
of such product for the person's interest; 

G. "purchaser" means a person who is the first purchaser of a product after severance from a 
production unit, except as otherwise provided in the Oil and Gas Conservation Tax Act; 

H. "person" means any individual, estate, trust, receiver, business trust, corporation, firm, co- 
partnership, cooperative, joint venture, association or other group or combination acting as a unit, 
and the plural as well as the singular number; 

I. "interest owner" means a person owning an entire or fractional interest of whatsoever kind 
or nature in the products at the time of severance from a production unit or who has a right to a 
monetary payment that is determined by the value of such products; 

J. "tax" means the oil and gas conservation tax; and ety 

K. "volume" means the quantity of product severed reported using: 

(1) oil, condensate and slop oil in barrels; and 
(2) natural gas, liquid hydrocarbons, helium and carbon dioxide in thousand cubic feet at 
a pressure base of fifteen and twenty-five thousandths pounds per square inch. 


History: 1953 Comp., § 72-20-2, enacted by Laws 
1959, ch. 53, § 2; 1975, ch. 289, § 14; 1977, ch. 249, § 54; 
1980, ch. 97, § 4; 1986, ch. 20, § 99; 1989, ch. 130, § 5; 
2005, ch. 130, § 4; 2021, ch. 65, § 31. 

The 2021 amendment, effective July 1, 2021, defined 
"volume" and revised the definition of "product", as used 
in the Oil and Gas Conservation Tax Act; in Subsection 


The 2005 amendment, effective July 1, 2005, de- 
fined "product" in Subsection E to. include helium or 
non-hydrocarbon gas and defines ''tax" in Subsection J to 
mean the oil and gas conservation tax. 

The 1989 amendment, effective June 16, 1989, sub- 
stituted ''department'” for ''commission', 'department' or 
‘division" in Subsection A, 


R, after "means oil", deleted "natural gas or liquid hydro- 
carbon, individually or any combination thereof, uranium, 
coal, geothermal energy, carbon dioxide, helium or a non- 
hydrocarbon gas" and added the remainder of the subsec- 
tion; and added Subsection K, 


ANNOTATIONS 


Law reviews. — For article, " 'New Mexican National- 
ism' and the Evolution of Energy Policy in New Mexico," 
see 17 Nat. Resources J. 283 (1977). 


7-30-3. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30-3 


) to the purpose and declaration of intention of the Oil and 
NMSA 1978, as enacted by Laws 1959, ch. 53, § 3, relating 


Gas Conservation Tax Act, effective July 1, 1985. 


7-30-4. Oil and gas conservation tax levied; collected by department; 
rate; interest owner's liability to state; Indian liability. 


A. There is levied and shall be collected by the department a tax on all products that are 
severed and sold. The measure and rate of the tax shall be nineteen-hundredths percent of the 
taxable value of sold products. Every interest owner shall be liable for this tax to the extent of 
the owner's interest in the value of the products or to the extent of the owner's interest as may be 
measured by the value of the products. An Indian tribe, Indian Suara: Indian shall be liable for 
this tax to. the extent authorized or permitted by law. 

B. When the average price of west Texas intermediate crude in the previous quarter exceeds 
seventy dollars ($70.00) per barrel, an additional tax to that provided pursuant to Subsection A of 
this section is levied and:shall be collected by the department on oil that is severed and sold in the 
ensuing quarter. The measure and rate of the total tax on oil shall be twenty-four hundredths per- 
cent of the taxable value ofthe sold product. Every interest owner shall be liable for this tax to the 
extent of the owner's interest in the value of the products or to the extent of the owner's interest 
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as may be measured by the value of the products. An Indian tribe; Indian pueblo or Indian shall be 
liable for this tax to the extent authorized or permitted by law. 


History: 1953 Comp., § 72-20-4, enacted by Laws The 1996 amendment, effective May 15, 1996, made 
1959, ch. 53, § 4; 1975, ch. 289, § 15; 1977, ch. 237, § 6; stylistic changes in Subsection A. 
1985, ch. 65, § 31; 1989, ch. 130, § 6; 1996, ch. 72, § 1; The 1989 amendment, effective June 16, 1989, substi- 
2003, ch. 433, § 2; 2007, ch. 97, § 1; 2010, ch. 98, § 2. tuted "department" for "division" in the catchline; in Sub- 
Cross references. — For the oil and gas reclamation section A substituted "department" for "division" in the 
fund, see '70-2-37 NMSA 1978. first sentence, inserted "and rate" in the second sentence, 
The 2010 amendment, effective May 19, 2010, in and made minor stylistic changes in the third sentence; 
Subsection A, in the second sentence, deleted "Except as rewrote the first and second sentences of Subsection B; 
provided in Subsections B and C of this section"; deleted and designated the former third sentence of Subsection B 
former Subsection B, which provided that if the unencum- as Subsection C. 
bered balance of the oil and gas reclamation fund equals 
or exceeds $2,500,000 the tax rate shall be eighteen- ANNOTATIONS 
hundredths percent; deleted former Subsection C, which Severance alone does not give rise to taxable 
provided that if the unencumbered balance of the oil and event. Yanbee Atomic Elec’ Co v. NM-@ Ariz Land Co., 
gas reclamation fund is less than or equal to $500,000, the 632 F.2d 855 (10th Cir. 1980), 
tax rate shall be nineteen-hundredths percent; deleted Severance, coupled with sale, triggers imposition 
former Subsection D, which provided that the depart- of bax Vonboc Atonie Bice Co wa & Ariz, Land Go. 
ment shall notify taxpayers of changes in the tax rate; and 632 F.2d 855 (10th Cir, 1980). ; 


added a new Subsection B. 

The 2007 amendment, effective June 15, 2007, in 
Subsection B, increased the maximum amount to be held 
in. the oil and gas reclamation fund from $1, 150, 990 to 


Indian right to tax oil production not preempted 
by congress. — Although it granted to the states the 
right to tax the production of oil and gas on Indian reser- 
vations, congress did not. preempt similar.tribal taxation. 


$2,500,000. Merri Jicarilla Apache Tribe, 617 F.2d 537 (10th Cir. 
The 2003 amendment, effective July 1, 2003, ‘ales % 1980). Afra ERNE AI pee 963 3. Ck 894 71 LL. a od 31 
the exception near the beginning of Subsection A; rewrote (1982), = 


Subsection B designating part of former Subsction B as 


Law reviews. — For article, " 'New Mexican National- 
present Subsection C and redesignating former Subsec- 


ism' and the Evolution of Energy Policy in New Mexico," 


tion C as Subsection D; and deleted the last phrase of see 17 Nat. Resources J. 283 (1977). 
Subsection C, concerning distribution to the oil and gas ‘Am, Jur. 2d, A.L.R. and C.J.S. references. — 84 
reclamation fund, C.J.S, Taxation 88 165 et seq, 


7-30-5. Taxable value; method of determining. 


A. To determine the taxable value of oil, natural gas or liquid hydrocarbon, individually or any 
combination thereof, carbon dioxide, helium or non-hydrocarbon gases, there shall be deducted 
from the value of products: 

(1) royalties paid or due the United States or the state of New Mexico; 

(2) royalties paid or due any Indian tribe, Indian pueblo or Indian that i is a ward of the 
United States; and 

(3) the reasonable expense of trucking any product from the production unit to the first 
place of market. 

B. The taxable value of coal shall be the taxable value determined under Section 7-25-38 NMSA 
1978, less royalties paid or due any Indian tribe, Indian pueblo or Indian that is a ward of the 
United States. 

C. The taxable value of uranium shall be twenty-five percent. of an amount equal to the differ- 
ence between: 

(1) the taxable value determined under Section 7-25-3 NMSA 1978; and 
(2) \ royalties paid or due any Indian tribe, Indian pueblo or Indian that is a ward of the 
United States, 

D. The taxable value of geothermal energy shall be the value at the point of first sale, less the 
cost of transporting it from the point of severance to the point of the first sale, less the royalties 
paid or due the United States or the state of New Mexico or any Indian tribe, Indian pueblo or 
Indian that is a ward of the United States. 


History: 1953 Comp., § 72-20-5, enacted by Laws a ANNOTATIONS 

1959, ch. 53, § 5; 1975, ch. 289, § 16; 1977, ch. 102, § 2; | L LQ Ve to’ : 

1980, ch. 97, § 5; 1985, ch. 65, § 32; 2005, ch. 180, §.5. __|, Law reviews. — For article, " 'New Mexican National- 
The 2005 amendaent effective July 1, 2005, provided “ism and the Evolution of Energy Policy in New Mexico, 

the method to determine the taxable value of helium and’ ”’ See 17 Nat, Resources J. 283 (1977). : 

non-hydrocarbon gases. Hf 
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7-30-6 TAXATION 7-30-9 


7-30-6. Value may be determined by department; standard. 


The department may determine the value of products severed from a production unit when: 

A, the operator and purchaser are affiliated persons; 

B. the sale and purchase of products is not an arm's length transaction; or when 

C. products are severed and removed from a production unit and a value as defined in this act 


is not established for such products. 


The value determined by the department shall be commensurate with the actual price received 
for products of like quality, character and use which are severed in the same field or area. 


History: 1953 Comp., § 72-20-6, enacted by Laws 
1959, ch. 53, § 6; 1989, ch. 130, § 7. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted "department" for "commission" in the section head- 
ing and throughout the section, and made minor stylistic 
changes. 


ANNOTATIONS 


processing costs, whether by a comparable value or by 
some other method. Rather, the final value of natural 
gas calculated by the department must be commensurate 
with similar products: Chevron U'S.A., Inc. v, State ex rel. 
Taxation and Revenue Dep't, 2006-NMCA-050, 139 N.M. 
498, 134 P.3d 785, cert. denied, 2006-NMCERT-005, 139 
N.M. 567, 136 P.3d 568. 


Determination of value. — The statute does not 
mandate the way in which the department must calculate 


7-30-7. Price increase subject to approval of agency of United States of 
America, state of New Mexico or court; refund. 7 


When an increase in the value of any product is subject to the approval of any agency of the 
United States of America or the state of New Mexico, or any court, the increased value shall be 
subject to this tax. In the event the increase in value is disapproved, either in whole or‘in part, 
then the amount of tax which has been paid on the disapproved part of the value shall be consid- 
ered excess tax. Any person who has paid any such excess tax may apply for a refund of that excess 
tax in accordance with the provisions of Section 7-1-26 NMSA 1978. 


History: 1953 Comp., § 72-20-7, enacted by Laws 
1959, ch. 53, § 7; 1985, ch. 65, § 33. 


7-30-8. Products on which tax has been levied; regulation by department. 


This tax shail not be levied more than once on the same product. Reporting of products on which 
this tax has been paid shall be subject to the regulation of the department. 


The 1989 amendment, effective June 16, 1989, substi- 
tuted "department" for "commission" in the section ge 
ing and in the second sentence. 


History: 1953 Comp., § 72-20-8, enacted by Laws 
1959, ch. 53, § 8; 1989, ch. 180, § 8. 


7-30-9. Operator or purchaser to withhold interest owner's tax; 
department may require withholding of tax; tax withheld 
to be remitted to the state; operator or purchaser to be 
reimbursed. 


A, Any operator making a monetary payment to an interest owner for his portion of the value 
of products from a production unit shall withhold from such payment the amount of tax due from 
the interest owner. 

B. Any purchaser who, by express or implied agreement with the operator, makes a monetary 
payment to an interest owner for his portion of the value of products from a production unit, shall 
withhold from such payment the amount of tax due from the interest owner. 

C, The department may require any purchaser making a monetary payment to an interest 
owner for his portion of the value of products from a production unit to withhold from such pay- 
ment the amount of tax due from the interest owner. | 
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7-30-10 OIL AND GAS.CONSERVATION TAX 7-30-14 


D. Any operator or purchaser who pays any tax due from an interest owner shall be entitled to 
reimbursement from the interest owner for the tax so paid, and may take credit for such amount 
from any monetary payment to the interest owner for the value of products. 


History: 1953 Comp., § 72-20-9, enacted by Laws "department" for "commission" in the section heading and 
1959, ch. 53, § 9; 1989, ch. 130, § 9. in Subsection C, 

The 1989 amendment, effective June 16, 1989, 
added the subsection designations, and substituted 


7-30-10. Operator's report; tax remittance; additional information. 


Each operator shall, in the form and manner required by the department, make a return to the 
department showing the total value, volume and kind of products sold from each production unit for 
each calendar month. All taxes due or to be remitted by the operator shall accompany this return. 
The return shall be filed on or before the twenty-fifth day of the second month after the calendar 
month for which the return is required. A uranium or a coal return shall be filed on or before the 
twenty-fifth day of the month following the month in which the taxable event occurs pursuant to Sec- 
tion 7-26-6 or 7-26-7 NMSA 1978. Any additional report or information the department may deem 
necessary for the proper administration of the Oil and Gas Conservation Tax Act may be required. 


History: 1953 Comp., § 72-20-10, enacted by Laws The 1989 amendment, effective June 16, 1989, substi- 
1959, ch. 53, § 10; 1986, ch. 5, § 4; 1989, ch. 130, § 10; tuted "department" for "division" throughout the section. 
2005, ch. 130, § 6. 

The 2005 amendment, effective July 1, 2005, provided 
the deadline for filing uranium and coal returns. 


7-30-11. Purchaser's report; tax remittance; additional information. 


Each purchaser shall, in the form and manner required by the department, make a return to 
the department showing the total value, volume and kind of products purchased by him from each 
production unit for each calendar month. All taxes due or to be remitted by the purchaser shall 
accompany this return. The return shall be filed on or before the twenty-fifth day of the second 
month after the calendar month for which the return is required. Any additional reports or in- 
formation the department may deem necessary for the proper administration of the Oil and Gas 
Conservation Tax Act may be required. 


History: 1953 Comp., § 72-20-11, enacted by Laws The 1989 amendment, effective June 16, 1989, substi- 
1959, ch. 53, § 11; 1986, ch. 5, § 5; 1989, ch. 180, § 11. tuted "department" for "division" throughout the section. 


7-30-12. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- relating to the oil and gas accounting commission conser- 
12 NMSA 1978, as enacted by Laws 1959, ch. 53, § 12, vation tax fund, refunds and adjustments, effective July 1, 
1985. 


7-30-13. Repealed. 


Repeals. — Laws 1985, ch, 65, § 46 repealed 7-30-13 administration, transfer to oil conservation fund, effective 
NMSA 1978, as enacted by Laws 1959, ch. 53, § 13, re- July 1, 1985. 
lating to monthly report to department of finance and 


7-30-14. Recompiled. 


Recompilations. — Laws 1989, ch. 130, § 12 recom- Laws 1991, ch. 9, § 45A repealed 70-2-36.1 NMSA 1978, 
piled former 7-30-14 NMSA 1978, relating to disposition effective July 1, 1991. 
of oil conservation fund, as 70-2-36.1 NMSA 1978, effec- 
tive June 16, 1989. 
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7-30-15 


7-30-15. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
15 NMSA 1978, as enacted by Laws 1959, ch. 53, § 15, 


7-30-16. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
16 NMSA 1978, as enacted by Laws 1959, ch. 538, § 16, 


7-30-17. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
17 NMSA 1978, as enacted by Laws 1959, ch. 53, § 17, 


7-30-18. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
18 NMSA 1978, as enacted by Laws 1959, ch. 53, § 18, 


7-30-19. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
19 NMSA 1978, as enacted by Laws 1959, ch. 53, § 19, 


7-30-20. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
20 NMSA 1978, as enacted by Laws 1959, ch. 538, § 20, 


7-30-21. Repealed. 


'  Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
21 NMSA 1978, as enacted by Laws 1959, ch. 53, § 21, 


7-30-22. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
22 NMSA 1978, as enacted by Laws 1959, ch. 53, § 22, 


7-30-23. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
23 NMSA 1978, as enacted by Laws 1959, ch. 53, § 23, 


7-30-24. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30- 
24 NMSA 1978, as enacted by Laws 1959, ch. 53, § 24, 


7-30-25. Repealed. 


Repeals, — Laws 1985, ch. 65, § 46 repealed 7-30-25 
NMSA 1978, as enacted by Laws 1959, ch. 53, § 25, relat- 
ing to remedies cumulative, effective July 1, 1985. 


TAXATION 
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7-30-25 


relating to tax paid erroneously, refund, effective July 1, 
1985. 


relating to tax payment under protest, suit authorized, ef- 
fective July 1, 1985. 


relating, to interest and penalties, restraint from severing 
products, effective July 1, 1985. 


relating to subpoena power, misdemeanor, fine, effective 
duly 1, 1985. 


relating to refusal to make return, commission may ’as- 
sess, assessment binding on taxpayer, effective July 1, 
1985, 


relating to restraining order, injunction, effective July 1, 
1985. 


relating to personal debt, action in any district court, ef- 
fective July 1, 1985. 


relating to lien against property, notice to be filed, notice 
to debtor, effective July 1, 1985. 


relating to sale of property to satisfy lien, effective July 1, 
1985, 


relating to the remedies under the Oil and Gas Conserva- 
tion Tax Act, effective July 1, 1985. 
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7-30-26 OIL AND GAS EMERGENCY SCHOOL TAX 7-30-27 


7-30-26. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-30-26 
NMSA 1978, as enacted by Laws 1959, ch. 53, § 26, relat- 
ing to limitation of actions, effective July 1, 1985. 


7-30-27. Advance payment required. 


A. Any person required to make payment of tax pursuant to Section 7-30-10 or 7-30-11 NMSA 
1978 shall make the advance payment required by this section. 

B. For the purposes of this section: 

(1) "advance payment" means the payment required to be made by this section in addition 
to any oil and gas conservation tax, penalty or interest due; and 

(2) “average tax" means the aggregate amount of tax, net of any refunds or credits, paid 
by a person during the twelve-month period ending March 31 pursuant to the Oil and Gas Con- 
servation Tax Act divided by the number of months during that period for which the person made 
payment. 

C. Each year, prior to July 1, each person required. to pay tax pursuant to the Oil and Gas Con- 
servation Tax Act shall compute the average tax for the period ending March 31 of that year. The 
average tax calculated for a year shall be used during the twelve-month period beginning with 
July of that year and ending with June of the following year as the basis for making the advance 
payments required by Subsection D of this section. 

D. Every month, beginning with July 1991, every person required to pay tax in a month pursu- 
ant to the Oil and Gas Conservation Tax Act shall pay, in addition to any amount of tax, interest or 
penalty due, an advance payment in an amount equal to the applicable average tax, except: 

(1) ifthe person is making a final return under the Oil and Gas Conservation Tax Act, no 
advance payment pursuant to this subsection is due for that return; and 
(2) as provided in Subsection F of this section. 

E. Every month, beginning with tax payments due in August 1991, every person required to 
pay tax pursuant to the Oil and Gas Conservation Tax Act may claim a credit equal to the amount 
of advance payment made in the previous month, except as provided in Subsection F of this sec- 
tion. 

F. If, in any month, a person is not required to pay tax pursuant to the Oil and Gas Conserva- 
tion Tax Act, that person is not required to pay the advance payment and may not claim a credit 
pursuant to Subsection E of this section provided that, in any succeeding month when the person 
has liability under the Oil and Gas Conservation Tax Act, the person may claim a credit for any 
advance payment made and not credited. 

G. In the event that the date by which a person is required to pay the tax pursuant to the Oil 
and Gas Conservation Tax Act is accelerated to a date earlier than the twenty-fifth day of the sec- 
ond month following the month of production, the advance payment provision contained in this 
section is null and void and any money held as advance payments shall be credited to the taxpay- 
ers' accounts. 


History: Laws 1991, ch. 9, § 37. 


ARTICLE 31 
i 
Oil and Gas Emergency School Tax 

Sec. Sec. 
7-31-1, Title. ™ 7-31-6. Value may be determined by commission; stan- 
7-31-2. Definitions. dard. 
7-31-3. Repealed. 7-31-7. Price increase subject to approval of agency of 
7-31-4, Privilege tax levied; collected by department; United States of America, state of New 

rate; interest owner's liability to state; In- Mexico or court; refund. 

dian liability. 7-31-8. Products on which tax has been levied; regulation 
7-31-5. Taxable value; method of determining. by commission. 
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7-31-1 TAXATION 7-31-2 


Sec. 

7-31-9. Operator or purchaser to withhold interest own- 
er's tax; commission may require with- 
holding of tax; tax withheld to be remitted 
to the state; operator or purchaser to be 
reimbursed, 

7-31-10. Operator's report; tax remittance; additional in- 
formation. 

7-31-10.1. Repealed. 

7-31-11. Purchaser's report; tax remittance; additional 
information. 

7-31-12. Repealed. 

7-31-18. Repealed. 

7-31-14. Repealed. 

7-81-15. Repealed. 


7-31-1. Title, 


7-31-16. Repealed. 
7-31-17. Repealed. 
7-31-18. Repealed. 
7-31-19. Repealed. ; 
7-31-20, Repealed. 
7-31-21. Repealed. 
7-31-22. Repealed. 
7-31-23. Repealed. 
7-31-24. Repealed. 
7-31-25. Repealed. 

7-31-26.. Advance payment required. 

7-31-27. Jicarilla Apache tribal capital improvements tax 

credit. 


Chapter 7, Article 31 NMSA 1978 may be cited as the "Oil and Gas Emergency School Tax Act". 


History: 1958 Comp., § 72-21-1, enacted by Laws 
1959, ch. 54, § 1; 1985, ch, 65, § 34. 
Cross references, — For intergovernmental tax cred- 


For note, "Tribal Severance Taxes - Outside the Purview 
of the Commerce Clause," see 21 Nat. Resources J. 405 
(1981). 


Am. Jur. 2d, A.L.R. and C.J.S. petatentes. —71 Am. 
Jur, 2d State hnd Local Taxation §§ 219, 614. 
84 C.J.S. Taxation §§ 161, 170. 


its, see 7-29C-1 NMSA 1978. 
ANNOTATIONS 


Law reviews. — For article, "New Mexico's Effort at 
Rational Taxation of Hard-Minerals Extraction," see 10 
Nat. Resources J, 415 (1970). 


7-31-2. Definitions. 


As used in the Oil and Gas Emergency School Tax Act: 

A. "commission", "department" or "division" means the taxation and. revenue department, the 
secretary of taxation and revenue or any employee of the department exercising authority lawfully 
delegated to that employee by the secretary; 

B. "production unit" means a unit of property designated by the department from which prod- 
ucts of common ownership are severed; 

C,. "severance" means the taking from the soil of any product in any manner whatsoever; 

D.. "value" means the actual price received from products at the production unit, except as oth- 
erwise provided in the Oil and Gas Emergency School Tax Act; 

EK. "product" or "products" means oil, including crude, slop or skim oil and condensate; natural 
gas: liquid hydrocarbon, including ethane, propane, isobutene, normal butane and pentanes plus, 
individually or any combination thereof; and non-hydrocarbon gases, gaging carbon dioxide and 
helium; 

F. "operator" means any person: 

(1) engaged in the severance of products from a production unit; or 
(2) owning an interest in any product at the time of severance who receives a portion or all 
of such product for the person's interest; | 

G. "purchaser" means a person who is,the first.purchaser of a product after severance from a 
production unit, except as otherwise provided in the Oil and Gas Emergency School Tax Act; 

H. "person" means any. individual, estate, trust, receiver, business trust, corporation, firm, co- 
partnership, cooperative, joint venture, association, limited liability company or other group or 
combination acting as a unit, and the plural as well as the singular number; 

I, “interest owner" means a person owning an entire or fractional interest of whatsoever kind 
or nature in the products at the time of severance from a production unit or who has a Fight toa 
monetary payment that is determined by the value of such products; 

J. "stripper well property" means a crude oil or natural gas producing property that is assigned 
a single production unit number by the department and is certified by the oil conservation division 
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7-31-3 OIL AND GAS EMERGENCY SCHOOL TAX 7-31-4 


of the energy, minerals and natural resources department pursuant to the Natural Gas and Crude 
Oil Production Incentive Act [7-29B-1 to 7-29B-6 NMSA inl to have produced i in the preceding 
calendar year: 
(1) . if crude oil producing property, an average daily iG0-ucfem of less sas ten barrels .of 
oil per eligible well per day; 
(2) ifanatural gas producing property, an average daily production of less than sixty thou- 
sand cubic feet of natural gas per eligible well per day; or 
(3) if a property with wells that produce both crude oil and kere gas, an average daily 
production of less than ten barrels of oil per eligible well per day, as determined by converting the 
volume of natural gas produced by the well to barrels of oil by using a ratio of six thousand cubic 
feet to one barrel of oil;) 
K. "average annual taxable value" means as applicable: 
(1) the average of the taxable value per one thousand cubic feet, ea rikincd pursuant to 
Section 7-31-5 NMSA 1978; of all natural gas produced in New Mexico for the specified calendar 
year as determined by the department; or 
(2) ‘the average of the taxable value per barrel, determined wieadee to Saction 7-31-5 
NMSA 1978, of all oil produced in New Mexico for the specified calendar year as determined by 
the department; 
L.. "tax" means the oil and gas emergency school tax; and 
M.. "volume" means the quantity of product severed reported using: 
(1) oil, condensate and slop oil in barrels; and 
(2)! natural gas, liquid hydrocarbons, helium: and carbon dioxide in thousand cubic feet at 
a pressure base of fifteen and twenty-five thousandths pounds per square inch. 


History: 1953 Comp., § 72-21-2,; enacted by Laws 
1959, ch. 54, § 2; 1977, ch. 249, § 55; 1980, ch. 97, § 6; 
1986, ch. 20,'§ 100; 1993, ch. 360, § 1; 1999, ch. 256, § 8; 
2005, ch. 130, § 7; 2021, ch. 65, § 32. 

The 2021 amendment, effective July 1, 2021, defined 
"volume" dnd revised the definition of "product", as used 
in the Oil and Gas Conservation Tax Act; in Subsection 
E, after "means oil", deleted "natural gas or liquid hydro- 
carbon, individually or any combination thereof, carbon 
dioxide, helium or a non-hydrocarbon gas" and added the 
remainder of the subsection; and added Subsection M. 


7-31-3. Repealed. 


Repeals, — Laws 1985, ch. 65, § 46 repealed 7-31-3 
NMSA 1978, as amended by Laws 1975, ch. 133, § 3, re- 
lating to the purpose and declaration of intention of the 


The 2005 amendment, effective July 1, 2005, in Sub- 
section E, defined: "product" to include helium or non- 
hydrocarbon gas. 

The 1999 amendment. effective June 18, 1999, added 
Subsections J and K, and redesignated former Subsection 
J as Subsection L. . 

The 1993 amendment, effective. June 18, 1993, in- 
serted "limited liability company" in Subsection H;, and 
added Subsection J, making related grammatical changes. 


Oil and Gas Emerféngy: School Tax a Se eene July 1, 
1985. 


7-31-4. Privilege tax levied; collected by department; rate; interest 
owner's liability to state; Indian liability. 


A. There is levied and shall be collected by the department a privilege tax on the business of 
every person severing products in this state. The measure of the tax shall be: 

(1) on oil and on oil and other liquid hydrocarbons removed from natural gas at or near the 
wellhead, except as provided in Paragraphs (4) and (5) of this subsection, three and fifteen hun- 
dredths percent of the taxable value determined pursuant to Section 7-31-5 NMSA 1978; 

(2) on carbon dioxide, helium and non-hydrocarbon gases, three and fifteen hundredths 
percent of the taxable value determined pursuant to Section 7-31-5 NMSA 1978; 

~ (3) on natural gas, except as provided in Paragraphs (6) and (7) of tie subsection, four 
percent of the taxable value determined pursuant to Section 7-31-5 NMSA 1978; 
(4) on the oil and on other liquid hydrocarbons removed from natural gas at or near the 


wellhead from a stripper well property, one and fifty-eight hundredths percent of the.taxable value 
determined pursuant to Section 7-31-5 NMSA 1978, provided that the average annual taxable 
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7-31-5 TAXATION 7-31-5 


value of oil was equal to or less than fifteen dollars ($15.00) per barrel in the calendar year preced- 
ing July 1 of the fiscal year in which the tax rate is to be imposed; 

(5) on the oil and on other liquid hydrocarbons removed from natural gas at or near the 
wellhead from a stripper well property, two and thirty-six hundredths percent of the taxable value 
determined pursuant to Section 7-31-5 NMSA 1978, provided that the average annual: taxable 
value of oil was greater than fifteen dollars ($15.00) per barrel but not more than eighteen dollars 
($18.00) per barrel in the calendar year preceding July 1 of the i year in which the tax rate is 
to be imposed; 

(6) on the natural gas removed from a stripper well property, two percent of the taxable 
value determined pursuant to Section 7-31-5 NMSA 1978, provided that the average annual tax- 
able value of natural gas was equal to or less than one dollar fifteen cents ($1.15) per thousand 
cubic feet in the calendar year preceding July 1 of the fiscal year in which the tax rate is to be 
imposed; and 

(7) on the natural gas removed from a stripper well property, three percent of the taxable 
value determined pursuant to Section 7-31-5 NMSA 1978, provided that the average annual tax- 
able value'of natural gas was greater than one dollar fifteen cents ($1.15) per thousand cubic feet 
but not more than one dollar thirty-five cents ($1.35) per thousand cubic feet in the calendar year 
preceding July 1 of the fiscal year in which the tax rate is to be imposed. 

B. Every interest owner, for the purpose of levying this tax, is deemed to be in the business of 
severing products and is liable for this tax to the extent of his interest in the value of the products 
or to the extent of his interest as may be measured by the value of the products. 

C. Any Indian tribe, Indian pueblo or Indian is Habs for this tax to the extent authorized or 
permitted by law. 


History: 1953 Comp., § 72-21-4, enacted by Laws ' ANNOTATIONS 
1959, ch. 54, § 4; 1963, ch. 179, § 24; 1983, ch. 213, § 21; ; f , ; 
1993, ch. 360, § 2; 1999, ch. 256, § 9; 2005, ch. 130, § 8. Indian, right to tax oil production not preempted 
Cross references. — For natural gas processors tax, by congress. — Although it granted to the states the 
see 7-83-1 to 7-33-8 NMSA 1978. right to tax the production of oil and gas on Indian reser- 
The 2005 amendment, effective July 1, 2005, in Sub- vations, congress did not preempt similar tribal taxation. 


Merrion v. Jicarilla Apache Tribe, 617 F.2d 537 (10th Cir. 


tion A(2), i ivil heliu - 
section A(2), imposed the privilege tax on helium and non 1980), aff'd, 455 US, 130, 102 S, Ct. 894, 71 L, Ed. 2d 91 


hydrocarbon gases. 


The 1999 amendment, effective June 18, 1999, in- (1982), 
serted "except as provided in Paragraphs (4) and (5) of Non-Indian producer 8 operating on reserva- 
this subsection" in Subsection A(1), substituted "fifteen tions. — Oil and gas taxes imposed by the state against 
hundredths" for "fifteen one-hundredths" and "pursuant a non-Indian producer whose operations are located on 
to" for "under" in Subsections A(1) and A(2), inserted "ex- an Indian reservation do not constitute an impermissible 
cept as provided in Paragraphs (6) and (7) of this subsec- burden on interstate commerce, were not preempted by 
tion" in Subsection A(3); added Subsections (A)(4) through federal laws promoting tribal economic self-sufficiency, 
A(7), and made minor stylistic changes. and may be imposed on the same on-reservation produc- 

The 1993 amendment, effective June 18, 1993, in- tion of oil and gas by non-Indian lessees as is subject to 
serted the subsection designations; substituted "de- the tribe's own severance tax. Cotton Petroleum v. State, 
partment" for "division" in the catchline and in the first 1987-NMCA-121, 106 N.M. 517, 745 P2d 1170, cert. 
sentence of Subsection A; deleted "three and fifteen one- quashed, 106 N.M. 511, 745 P.2d 1159, aff'd, 490 US, 163, 
hundredths percent of the taxable value of such products" 109 S, Ct. 1698, 104 L, Ed. 2d 209 (1989), 
at the end of the introductory paragraph of Subsection A; Am. Jur, 2d, A.L.R. and C.J.S. references. — 84 
and added paragraphs (1) to (3) of Subsection A. . C.J.S, Taxation $§ 165 et seq. 


7-31-5. Taxable value; method of determining. 


To determine the taxable value there shall be deducted from the value of products: 

A. royalties paid or due the United States or the state of New Mexico; 

B. royalties paid or due any Indian tribe, Indian pueblo or Indian that is a ward of the United 
States of America; and 

C. the reasonable expense of trucking any product from the production unit to the first place 
of market. 


History: 1953 Comp., § 72-21-5, enacted by Laws 
1959, ch. 54, § 5; 1963, ch. 179, § 25. 
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7-31-6 OIL AND GAS EMERGENCY SCHOOL TAX 7-31-9 


7-31-6. Value may be determined by commission; standard. 


The commission may determine the value of products severed from a production unit when: 

A. the operator and purchaser are affiliated persons; or when 

B, the sale and purchase of products is not an arm's length transaction; or when 

C. products are severed,and removed from a production unit and a value as defined in this act 
is not established for such products. 

The value determined by the commission shall be commensurate with the actual price received 
for products of like quality, character and use which are severed in the same field or area: 


History: 1953 Comp., § 72-21-6, enacted by Laws processing costs, whether by a comparable value or by 
1959, ch. 54, § 6. some other method. Rather, the final value of natural 

Cross references. — For meaning of "commission", see gas calculated by the department must be commensurate 
7-31-2A NMSA 1978. with similar products. Chevron U.S.A., Inc. v. State ex rel. 

Compiler's notes. — The term "this act", referred to in Taxation and Revenue Dep't, 2006-NMCA-050, 189 N.M. 
Subsection C, means Laws 1959, ch. 54, compiled as 7-31- 498, 134 P.3d 785, cert. denied, 2006-NMCERT-005, 139 
1, 7-31-2, and 7-31-4 to 7-31-11 NMSA 1978. N.M. 567, 1386 P.3d 568. 

ANNOTATIONS . 
Determination of value. — The statute does not 


mandate the way in which the department must calculate 


7-31-7. Price increase subject to approval of agency of United States of 
America, state of New Mexico or court; refund. 


When an increase in the value of any product is subject to the approval of any agency of the 
United States of America or the state of New Mexico or any court, the increased value shall be sub- 
ject to this tax. In the event the increase in value is disapproved, either in whole or in part, then 
the amount of tax which has been paid on the disapproved part of the value shall be considered 
excess tax. Any person who has paid any such excess tax may apply for a refund of that excess tax 
in accordance with the provisions of Section 7-1-26 NMSA 1978, 


History: 1953 Comp. . § 72-21-7, enacted by Laws 
1959, ch. 54, § 7; 1985, ch. 65, § 35. 


7-31-8. Products on which tax has been levied; regulation by 
commission. 


This tax shall not be levied more than once on the same product. Reporting of products on which 
this tax has been paid shall be subject to the regulation of the commission. 


History: 1953 Comp., § 72-21-8, enacted by Laws Cross references. — For meaning of "commission", see 
1959, ch. 54, § 8, 7-31-2A NMSA 1978. 


7-31-9. Operator or purchaser to withhold interest owner's tax; 
commission may require withholding of tax; tax withheld 
to be remitted to the state; operator or purchaser to be 
reimbursed. 


Any operator making a monetary payment to an interest owner for his portion of the value of 
products from a production unit shall withhold from such payment the amount of tax due from 
any interest owner. 

Any purchaser, who, by express or implied agreement with the operator, makes a monetary pay- 
ment to an interest owner for his portion of the value of products from a production unit, shall 
withhold from such payment the amount of tax due from the interest owner. 
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7-31-10 TAXATION 7-31-14 


The commission may require any purchaser making a monetary payment to an interest owner 
for his portion of the value of products from a production unit to withhold from such eakbns at the 
amount of tax due from the interest owner. 

Any operator or purchaser who pays any tax due from an interest owner shall be entitled to 
reimbursement from the interest owner for the tax so paid, and may take credit for such amount 
from any monetary payment to the interest owner for the value of products. 


History: 1958 Comp., § 72-21-9, enacted by Laws Cross references, — For meaning of "commission", see 
1959, ch. 54, § 9. 7-31-2A NMSA 1978. 


7-31-10. Operator's report; tax remittance; additional information... 


Each operator shall in the form and manner required by the division make a return to the divi- 
sion showing the total value, volume and kind of products sold from each production unit for each 
calendar month. All taxes due or to be remitted by the operator shall accompany this return. The 
return shall be filed on or before the twenty-fifth day of the second month after the calendar month 
for which the return is required. Any additional report or information the division may deem neces- 
sary for the proper administration of the Oil and Gas Emergency School Tax Act may be required. 


History: 1953 Comp., § 72-21-10, enacted by Laws Cross references. — For meaning of "division", see 
1959, ch. 54, § 10; 1986, ch. 5, § 6. 7-31-2A NMSA 1978. 


7-31-10.1. Repealed. 


Repeals, — Laws 1999, ch. 218, § 3 repealed 7-31-10,1 2001. For provisions of former section, see the 1998 NMSA 
NMSA 1978, as enacted by Laws 1999, ch. 218, § 1, relat- 1978 on NMOneSource.com. 
ing to one-time tax credit for new wells, effective July 1, 


3 


7-31-11. Purchaser's report; tax remittance; additional information... iii 


Each purchaser shall in the form and manner required by the division make a return to the divi- 
sion showing the total value, volume and kind of products purchased by him from each production 
unit for each calendar month. All taxes due or to be remitted by the purchaser shall accompany 
this return. The return shall be filed on or before the twenty-fifth day of the second month after 
the calendar month for which the return is required. Any additional reports or information the 
division may deem necessary for the proper administration of the Oil and Gas Emergency School 
Tax Act may be required. 


History: 1953 Comp., § 72-21-11, enacted by Laws Cross references, — For meaning of "division", see 
1959, ch. 54, § 11; 1986, ch. 5, § 7. 7-31-2A NMSA 1978. 


7-31-12. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31-12 school tax fund, refunds and adjustments, effective July'1, 
NMSA 1978, as enacted by Laws 1959, ch. 54, § 12, re- 1985. 
lating to oil and gas accounting commission emergency 


7-31-13. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31-13 administration, transfer to public school Stiaiaiation 
NMSA 1978, as enacted by Laws 1959, ch. 54, § 13, re- fund, effective July 1, 1985. . : 
lating to monthly report to department of finance and 


7-31-14. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- relating to tax paid erroneously, refund, effective July . 
14 NMSA 1978, as enacted by Laws 1959, ch. 54, § 14, 1985, 
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7-31-15 


7-31-15. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
15 NMSA 1978, as enacted by Laws 1959, ch, 54, § 15, 


7-31-16. Repealed. 


Repeals. — Laws 1985, ch, 65, § 46 repealed 7-31- 
16 NMSA 1978, as enacted by Laws 1959, ch. 54, § 16, 


7 -31-17 . Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
17 NMSA 1978, as enacted by Laws 1959, ch. 54, § 17, 


7-31-18. Repealed. 


Repeals. '— Laws 1985, ch. 65, § 46 repealed 7-31-18 
NMSA 1978, as enacted by Laws 1959, ch: 54, § 18, relating 


7-31-19. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
19 NMSA 1978, as. enacted by Laws 1959, ch. 54, § 19, 


7-31-20. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
20 NMSA 1978, as enacted by Laws 1959, ch. 54, § 20, 


7-31-21. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
Ph NMSA 1978, as enacted by Laws 1959, ch. 54, § 21, 


7-31-22. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31- 
22 NMSA 1978, as enacted by Laws 1959, ch. 54, § 22, 


7-31-23. Repealed. 


Repeals. — Laws’ 1985, ch. 65, § 46 repealed 7-31- 
23 NMSA 1978, as enacted by Laws 1959, ch. 54, § 23, 


7-31-24. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31-24 
NMSA 1978, as enacted by Laws 1959, ch. 54, § 24, relat- 
ing to remedies cumulative, effective July 1, 1985. 


7-31-25. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-31-25 
NMSA 1978, as enacted by Laws 1959, ch. 54, § 25, relat- 
ing to limitation of actions, effective July 1, 1985. 


OIL AND GAS EMERGENCY SCHOOL TAX 
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7-31-25 


relating to tax payment under protest, suit authorized, ef- 
fective July 1, 1985. 


relating to interest and penalties, restraint from severing 
products, effective July 1, 1985. 


relating to subpoena power, misdemeanor fine, effective 
July 1, 1985. 


to refusal to make return, commission may assess, assess- 
ment binding on taxpayer, effective July 1, 1985. 


relating to restraining order, injunction, effective July 1, 
1985, 


relating to personal debt, action in any district court, ef- 
fective July 1, 1985. 


relating to lien against property, notice to be filed, notice 
to debtor, effective July 1, 1985. 


relating to sale of property to satisfy lien, effective July 1, 
1985, 


relating to payment of taxes to release lien, effective 
July 1, 1985, 
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7-31-26 TAXATION 7-31-27 


7-31-26. Advance payment required. 


A. “Any person required to make payment of tax pursuant to Section 7-31-10 or 7-31-11 NMSA 
1978 shall make the advance payment required by this section. 

B. For the purposes of this section: 

(1) "advance payment" means the payment required to be made by this section 1 in addition 
to any oil and gas emergency school tax, penalty or interest due; and 

(2) “average tax" means the aggregate amount of tax, net of any refunds or credits, paid 
by a person during the twelve-month period ending March 31, pursuant to the Oil and Gas Emer- 
gency School Tax Act divided by the number of months during that period for which the pereoe 
made payment. 

C. Each year, prior to July 1, each person required to pay tax pursuant to the Oil and mes 
Emergency School Tax Act shall compute the average tax for the period ending March 31 of that 
year. The average tax calculated for a year shall be used during the twelve-month period begin- 
ning with July of that year and ending with June of the following year as the basis for maling Bie 
advance payments required by Subsection D of this section. 

D. Every month, beginning with July 1991, every person required. to pay tax in a month pursu- 
ant to the Oil and Gas Emergency School Tax Act shall pay, in addition to any amount of tax, inter- 
est or penalty due, an advance payment in an amount equal to the applicable average tax, except: 

(1) ifthe person is making a final return under the Oil and Gas Emergency. School Tax Act, 
no advance payment pursuant to this subsection is due for that return; cast 
(2)...as provided in Subsection F of this section. 

E. Every month, beginning with tax payments in August 1991, every person fennel to pay Ld 
pursuant to the Oil and Gas Emergency School Tax Act may claim a credit equal to the amount of 
advance payment made in the previous month, except as provided in Subsection F of this section. 

F. If,in any month, a person is not required to pay tax pursuant to the Oil and Gas Emergency 
School Tax Act, that person is not required to pay the advance’payment and may not claim a credit 
pursuant to Subsection E of this section provided that, in any succeeding month when the person 
has liability under the Oil and Gas Emergency School Tax Act, the person may claim a credit be 
any advance payment made and not credited. 

G. In the event that the date by which a person is required to pay the tae pursuant to the Oil 
and Gas Emergency School Tax Act is accelerated to a date earlier than the twenty-fifth day of the 
second month following the month of production, the advance payment provision contained in this 
section is null and void and any money held as advance payments shall be credited to the beast 
ers' accounts. 


History: Laws 1991, ch. 9, § 38. 


7-31-27. Jicarilla Apache tribal capital improvements tax credit. 


A. A person who is liable for the payment of the oil and gas emergency school.tax imposed on 
products severed from Jicarilla Apache tribal land or imposed on the privilege of severing products 
from Jicarilla Apache tribal land shall be entitled to a credit to be computed pursuant to this sec- 
tion and to be deducted from the payment of those taxes with respect to products from qualifying 
wells. The credit provided by this section may be referred to as the "Jicarilla Apache tribal capital 
improvements tax credit". 

B. As used in this section: . paso: 

(1) "Jicarilla Apache tribal land" means land within the state of New Mexico that on 
March 1, 2002 was within the exterior boundaries of a Jicarilla Apache pecey sabe! or was held in 
trust by the United States for the Jicarilla Apache Nation; 

(2) "product" means oil, natural gas or liquid hydrocarbon, CRETE or in combination, 
or carbon dioxide; 

(3) "qualifying well" means a well on Jicarilla Apache tribal land;‘and 

(4) "dJicarilla Apache tribal capital improvements tax" means a tax imposed after the effec- 
tive date of this section by the Jicarilla Apache Nation that is exclusively dedicated to fund capital 
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7-31-27 OIL AND GAS AD VALOREM PRODUCTION TAX 7-31-27 


improvement projects on Jicarilla Apache tribal land and that is not available to finance the con- 
struction of buildings used for commercial activity. 

C. The Jicarilla Apache tribal capital improvements tax credit shall be determined separately 
for each calendar month and shall be equal to the lesser of: 

(1) the amount of the Jicarilla Apache tribal capital improvements tax imposed by the 
Jicarilla Apache Nation upon the products severed’ from qualifying wells or upon the privilege of 
severing products from qualifying wells; or 

(2); seven-tenths of one percent of the taxable value of the products severed from qualify- 
ing wells as determined by applicable state law. 

D. A credit pursuant to this section shall be allowed by the taxation and revenue department 
only if the Jicarilla Apache Nation has entered into a cooperative agreement with the secretary 
of taxation and revenue for the exchange of information necessary for the administration of the 
Jicarilla Apache tribal capital improvements tax credit. 

E. Notwithstanding any other provision of law to the contrary, the amount of credit taken and 
allowed shall be applied against the amount of the oil and gas emergency school tax due with re- 
spect to the products or severance of products taxed. 

F, The credit provided by this section shall be in addition to any credit claimed by the taxpayer 
or allowed by the taxation and revenue department pursuant to Section 7-29C-1 NMSA 1978 
with respect to the same products or the severance of the same products. A Jicarilla Apache tribal 
capital improvements tax that qualifies for the credit provided by this section shall constitute an 
increase in tribal taxes for purposes of Subsection F of Section 7- 29C-1 NMSA 1978 only to the 
extent that it exceeds the amount identified in Paragraph (2) of Subsection C of this section. 

G. The taxation and revenue department shall administer and interpret the provisions of 
this section in accordance with the provisions of the Tax Administration Act [Chapter 7, Article 1 
NMSA 1978]. 

H. The burden of showing entitlement to a credit authorized by this section is on the taxpayer 
claiming it, and the taxpayer shall furnish to the appropriate tax collecting agency, in a manner 
determined by the taxation and revenue department, proof of payment of the Jicarilla Apache 
tribal capital improvements tax on which the credit i is based. 


History: Laws 2002, ch. 15, § 1. Effective dates. — Laws 2002, ch. 15, § 2 made Laws 
2002, ch. 15, § 1 effective January 1, 2008. 
ARTICLE 32 
Oil and Gas Ad Valorem Production Tax 
Sec. ? Sec. 
7-32-1.- Title. ° iG 7-32-12. Repealed. 
7-32-2. Definitions. 7-32-13. Division shall prepare schedules and forward to 
7-32-3. Repealed. assessors; assessor shall deliver schedule 
7-2-4, Ad valorem tax levied; collected by division; rate; AYA to treasurer. 
. interest owner's liability to state; Indian 7-32-14. Monthly report to department of finance and 
liability. ' administration; remittance to state. and 
7-32-5. Assessed value; method of determining. _ county treasurers; state and county trea- 
7-32-6, Value may be determined by commission; stan- ‘surers may distribute funds. 
dard, 7-32-15, Determination of assessed values for fpxing dis- 
7-32-7. Price increase subject to approval of agency of tricts, 
United States of America, state of New 7-32-16. Repealed. 
- Mexico or court; refund. 7-32-17. Repealed. 


7-82-8, Products on which tax has been levied; regulation 7-32-18. Repealed, 
by commission. 7-32-19. Repealed. 
7-32-9. Operator or purchaser to withhold interest own- 7-32-20. Repealed. 
er's tax; commission may require with- 7-32-21. Repealed. 
holding of tax; tax withheld to be remitted 7-32-22. Repealed, 
to the state; operator or purchaser to be 7-32-23. Repealed. 
reimbursed, 7-32-24. Repealed, 
7-32-10. Operator's report; tax remittance; additional in- 7-32-25, Repealed, 
formation. 7-32-26. Repealed: 
7-32-11, Purchaser's report; tax remittance; adsiiidogy 7-32-27. Repealed. 
information. 7-32-28. Advance payment betiieredt 
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7-32-1 TAXATION ~ ) 7-32-2 


7-32-1. Title. 


Chapter 7, Article 32 NMSA 1978 may be cited as the "Oil and Gas Ad Valorem Production Tax 
Act", 


History: 1953 Comp., § 72-22-1, enacted by Laws Am, Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
1959, ch. 55, § 1; 1985, ch. 65, § 36. Jur. 2d State and Local Taxation §§ 219, 220. 
Cross references. — For intergovernmental tax cred- Effect of severance of fee in oil and gas from fee on sur- 
its, see 7-29C-1 NMSA 1978. face on taxability of oil and gas rights or privileges, 16 
A.L.R, 514, 29 A.L.R. 606, 146 A.L.R. 880, 
ANNOTATIONS What property is exempted from ad valorem tax under 


ate rations. Foc artitie, "New Maxitaa Riore at statute or constitution providing for payment of oil and 
Rational Taxation of Hard-Minerals Extraction," seé 10 gas production tax by producers in lieu of other taxes, 77 


Nat. Resources J. 415 (1970). iy A.L.R. 1078. 
For note, "Tribal Severance Taxes - Outside the Purview Method or rule for valuation of oil lease for tax pur- 


" J. 405 poses, 84 A.L.R. 1310, 
Figg Steere Clause," see 21 Nat, Resources 84 O.5.S, Taxation §)95 et seq. 


7-32-2. Definitions. 


As used in the Oil and Gas Ad Valorem Production Tax Act: 

A. "commission", "department" or "division" means the taxation and revenue department, the 
secretary of taxation and revenue or any employee of the department exercising authority lawfully 
delegated to that employee by the secretary; 

B. "production unit" means a unit of property designated by the department from which prod- 
ucts of common ownership are severed; 

C. "severance" means the taking from the soil any product in any manner whatsoever; 

D, "value" means the actual price received for products at the production unit, except as other- 
wise provided 1 in the Oil and Gas Ad Valorem Production Tax Act; . 

K. "product" or "products" means oil, including crude, slop or skim oil and condensate; natural 
gas; liquid hydrocarbon, including ethane, propane, isobutene, normal butane and pentanes plus, 
individually or any combination thereof; and non-hydrocarbon gases, including carbon dioxide and 
helium; 

F. "operator" means any person: 

(1) engaged in the severance of products from a production unit; or 
(2) owning an interest in any product at the time of severance who receives a portion or all 
of such product for the person's interest; 

G. "purchaser" means a person who is the first purchaser of a product after severance from a 
production unit, except as otherwise provided in the Oil and Gas Ad Valorem Production Tax Act; 

H. "person" means any individual, estate, trust, receiver, business trust, corporation, firm, co- 
partnership, cooperative, joint venture, association or other group or combination acting as a unit, 
and the plural as well as the singular number; 

I. "interest owner" means a person owning an entire or fractional interest of whatsoever kind 
or nature in the products at the time of severance from a production unit or who has a right to a 
monetary payment that is determined by the value of such products; 

J. "assessed value" means the value against which tax rates are applied; 

K. "tax" means-the oil and gas ad valorem production tax; and 

L. "volume" means the quantity of product severed reported using: 

(1) oil, condensate and slop oil in barrels; and 
(2) natural gas, liquid hydrocarbons, helium and carbon dioxide in thousand cubic feet at 
a pressure base of fifteen and twenty-five thousandths pounds per square inch. 


History: 1953 Comp., § 72-22-2, enacted by Laws hydrocarbon, individually or any combination thereof, car- 
1959, ch. 55, § 2; 1977, ch. 249, § 56; 1980, ch. 97, § 7; bon dioxide, helium or a non-hydrocarbon gas" and added 
1986, ch, 20, § 101; 2005, ch. 180, § 9; 2021, ch. 65, § 33. the remainder of the subsection; and added Subsection L. 

The 2021 amendment, effective July 1, 2021, defined The 2005 amendment, effective July 1, 2005, in Sub- 
"volume" and revised the definition of "product", as used section E, defined "product" to include helium or non- 
in the Oil and Gas Ad Valorem Production Tax Act; in Sub- hydrocarbon gas; and Subsection K, defined "tax" to mean 
section E, after "means oil", deleted "natural gas or liquid the oil and gas ad valorem production tax. 

1086 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-32-3 OIL AND GAS AD VALOREM PRODUCTION TAX 7-32-6 


7-32-3. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32-83 to the purpose and declaration of intention of the Oil and 
NMSA 1978, as enacted by Laws 1959, ch. 55, § 3, relating Gas Ad Valorem Production Tax Act, effective July 1, 1985. 


7-32-4. Ad valorem tax levied; collected by division; rate; interest 
owner's liability to state; Indian liability. 


There is levied and shall be collected by the division an ad valorem tax on the assessed value 
of products which are severed and sold from each production unit at the rate certified to the di- 
vision by the department of finance and administration under the provisions of Section 7-37-7 
NMSA 1978. Such rate shall be levied for each month following its certification and shall be levied 
monthly thereafter until a new rate is certified. Every interest owner shall be liable for this tax to 
the extent of his interest in the value of such products, or to the extent of his interest as may be 
measured by the value of such products. Provided, any Indian tribe, Indian pueblo or Indian shall 
be liable for this tax to the extent authorized or permitted by law. 


History: 1953 Comp., § 72-22-4, enacted by Laws ANNOTATIONS 


1959, ch. 55, § 4; 198 . 37, § 58. 
BE ay eas abel oh. 87.3.58 Law reviews. — For article, "Nonneutral Features of 


Energy Taxation," see 20 Nat. Resources J. 853 (1980). 


7-32-5. Assessed value; method of determining. 


A. The taxable value of products is an amount equal to one hundred fifty percent of the value 

of products after deducting: 

(1) royalties paid or due the United States or the state of New Mexico; 

(2) royalties paid or due any Indian tribe, Indian pueblo or Indian that is a ward of the 
United States; and 

(3) the reasonable, expense of:trucking any product from the production unit to the first 
place of market. 

B. The assessed value of products shall be determined by applying the uniform assessment 
ratio to the taxable value of products. The method prescribed by this section shall be the exclusive 
method for determining the assessed value of products. The tax imposed by Section 7-32-4 NMSA 
1978 of the Oil and Gas Ad Valorem Production Tax Act, together with the tax imposed by Sec- 
tion 7-34-4 NMSA 1978 of the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, 
Article 34 NMSA 1978], shall be the full and exclusive measure of ad valorem tax liability on the 
interests of all persons, including the operator and interest owners, in the production unit. Any 
other ad valorem tax on the production unit or on products severed therefrom is void. 


History: 1953 Comp., § 72-22-5, enacted by Laws. Cross references. — For exclusive ad valorem taxes 
1959, ch. 55, § 5; 1972, ch. 59, § 1. on equipment, see 7-34-5 NMSA 1978. 


7-32-6. Value may be determined by commission; standard. 


The commission may determine the value of products severed from a production unit when: 

A. the operator and purchaser are affiliated persons; or when 

B. the sale and purchase of products is not an arm's length transaction; or when 

C. products are severed and removed from a production unit and a value as defined in this act 
is not established for such products. 

The value determined by the commission shall be commensurate with the actual price received 
for products of like quality, character and use which are severed in the same field or area. 


History: 1953 Comp., § 72-22-6, enacted by Laws "1-82 1, 7-32-2, 7-32-4 to 7- 32- 11, and 7-32-18 to 7-32-15 
1959, ch. 55, § 6, NMSA 1978. 
Compiler' s notes. — The term "this act", as it appears Cross references, — For meaning of "commission", see 
in Subsection C, means Laws 1959, ch, 55, compiled as 7-382-2A NMSA 1978. 
1087 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-32-7 TAXATION 7-32-10 


ANNOTATIONS gas calculated by the department must be commensurate 

with similar products. Chevron U.S.A., Inc. v, State ex rel. 

Determination of value. — The statute does not Taxation and Revenue Dep't, 2006-NMCA-050, 189 N.M. 

mandate the way in which the department must calcu- 498, 134 P.3d 785, cert, denied, 2006-NMCERT-005, 139 
late processing costs, whether by a comparable value or NM. 567, 136 P. 8d 568. 


by some other method. Rather, the final value of natural 


7-32-7. Price increase subject to. approval of agency of United States of 
America, state of New Mexico or court; refund. 


When an increase in the value of any product is subject to the approval of any agency of the 
United States of America or the state of New Mexico or any court, the increased value shall be sub- 
ject to this tax. In the event the increase in value is disapproved, either in whole or in part, then 
the amount of tax which has been paid on the disapproved part of the value shall be considered 
excess tax. Any person who has paid any such excess tax may apply for a refund of that excess tax 
in accordance with the provisions of Section 7-1-26 NMSA 1978. 


History: 1953 Comp., § 72-22-7, enacted by Laws 
1959, ch. 55, § 7; 1985, ch. 65, § 37. 


7-32-8. Products on which tax has been levied; regulation by 
commission. 


This tax shall not be levied more than once on the same product. Reporting of products on which 
this tax has been paid shall be subject to the regulation of the commission. 


History: 1953 Comp., § 72-22-8, enacted by Laws Cross references. — For meaning of "commission", see 
1959, ch. 55, § 8. 7-82-2A NMSA 1978. 


7-32-9. Operator or purchaser to withhold interest owner's tax; 
commission may require withholding of tax; tax withheld 
to be remitted to the state; operator or purchaser to be 
reimbursed.. 3 | 


Any operator making a monetary payment to an interest owner for his portion of the value of 
products from a production unit shall withhold from such payment the amount of tax due from 
any interest owner. | : 

Any purchaser, who, by express or implied agreement with the operator, makes a monetary pay- 
ment to an interest owner for his portion of the value of products from a production unit, shall 
withhold from such payment the amount of tax due from the interest owner. 

The commission may require any purchaser making a monetary payment to an interest owner 
for his portion of the value of products from a production unit to withhold from such payment the 
amount of tax due from the interest owner. 

Any operator or purchaser who pays any tax due from an interest owner shall be entitled to 
reimbursement from the interest owner for the tax so paid, and may take credit for such amount 
from any monetary payment to the interest owner for the value of products. 


History: 1953 Comp., § 72-22-9, enacted by Laws ' Cross references. — For meaning of "commission", see 
1959, ch. 55, § 9. 7-32-2A NMSA 1978. DOT 


7-32-10. Operator's report; tax remittance; additional information. 


Each operator shall in the form and manner required by the division make a return to the di- 
vision showing the total value, volume and kind of products sold from each production unit for 
each calendar month. All taxes due or to be remitted by the operator shall accompany this return. 
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7-32-11 OIL AND GAS AD VALOREM PRODUCTION TAX 7-32-14 


The return shall be filed on or before the twenty-fifth day of the second month after the calendar 
month for which the return is required. Any additional report or information the division may 
deem necessary for the proper administration of the Oil and Gas Ad Valorem Production Tax Act 
may be required. . f 


History: 1953 Comp., § 72-22-10, enacted by Laws Cross references. — For meaning of "division", see 
1959, ch. 55, § 10; 1986, ch. 5,§ 8... 7-32-2A NMSA 1978. 


7-32-11. Purchaser's report; tax remittance; additional information. 


Each purchaser shall in the form and manner required by the division make a return to the divi- 
sion showing the total value, volume and kind of products purchased by him from each production 
unit for each calendar month. All taxes due or to be remitted by the purchaser shall accompany 
this return. The return shall be filed on or before the twenty-fifth day of the second month after 
the calendar month for which the return is required. Any additional reports or information the 
division.may deem necessary for the proper administration of the Oil and Gas Ad Valorem Produc- 
tion Tax Act may be required. 


History: 1953 Comp., § 72-22-11, enacted by Laws Cross references. — For meaning of "division", see 
1959, ch. 55, § 11; 1986, ch. 5, § 9. 7-32-2A NMSA 1978. 


7-32-12. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to the oil and gas accounting commission ad va- 
12 NMSA 1978, as enacted by Laws 1959, ch. 55, § 12, lorem tax fund, effective July 1, 1985. 


7-32-13. Division shall prepare schedules and forward to assessors; 
assessor shall deliver schedule to treasurer. 


By the last day of each month, the division shall prepare and certify a schedule to the respective 
counties in which production units are located, The schedules shall reflect the accounting of the 
preceding month and shall list each production unit, and by production unit.show the assessed 
value, taxing district, extension of tax levies, tax payments and other information as the director of 
the division deems appropriate. The schedules shall be forwarded to the assessors of the respective 
counties who upon receipt thereof shall accept them as the assessment of property as required in 
the Oil and Gas Ad Valorem Production Tax Act and shall deliver them to the county treasurer as 
the oil and gas ad valorem schedule for the county. 


History: 1953 Comp., § '72-22-13, enacted by Laws Cross references. — For meaning of "division", see 
1959, ch, 55, § 13; 1985, ch. 65, § 38. 7-32-2A NMSA 1978. 


7-32-14. Monthly report to department of finance and administration; 
remittance to state and county treasurers; state and county 
treasurers may distribute funds. 


A. By the last day of each month, the department shall prepare and certify a report to the sec- 
retary of finance and administration. The report shall be for the preceding month and shall show 
the amount of taxes collected and distributed to the oil and gas production tax fund, the amount 
due the state and each taxing district imposing a tax as reflected by the schedules prepared pursu- 
ant to Section 7-32-13 NMSA 1978 and any other information required by the secretary of finance 
and administration. The secretary of finance and administration shall forthwith remit the appro- 
priate amounts from the oil and gas production tax fund to the state treasurer and the respective 
county treasurers. The state treasurer and the county treasurers shall, upon receipt of such remit- 
tance, make appropriate distribution of the proceeds thereof, except as provided in Subsection B 
of this section. 
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7-32-15 TAXATION ! 7-32-22 


B. If the board of county commissioners notifies the secretary of finance and administration 
that the county elects not to distribute the proceeds of the oil and gas ad valorem production tax 
due the municipalities, community college districts and school districts within the county, the sec- 
retary of finance and administration shall pay amounts due directly to municipalities, community 
college districts and school districts within the county. 


History: 1953 Comp., § 72-22-14, enacted by Laws The 1993 amendment, effective March 31, 1998; sub- 


1959, ch. 55, § 14; 1963, ch. 88, § 1; 1977, ch. 247, § 186; stituted "department" for "division" in the first sentence of 
1983, ch. 221, § 1; 1985, ch. 65, § 39; 1993, ch. 131, § 1. Subsection A and inserted "community college districts" 
Cross references. — For the oil and gas production twice in Subsection B, 


tax fund, see 7-1-6.22 NMSA 1978. 


7-32-15. Determination of assessed values for taxing districts. 


To determine for any purpose the total assessed value of property required to be assessed under 
the Oil and Gas Ad Valorem Production Tax Act for any taxing district, the assessed value of the 
taxing district as is reflected by the oil and gas ad valorem production tax schedules of the twelve 
months of the calendar year preceding the determination shall be used. LG 


History: 1953 Comp., § 72-22-15, enacted by Laws 
1959, ch. 55, § 15; 1985, ch. 65, § 40. 


7-32-16. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to tax paid erroneously, refund, pty July A 
16 NMSA 1978, as enacted by Laws 1959, ch. 55, § 16, 1985. 


7-32-17. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to tax payment under protest, suit authorized, ef- 
17 NMSA 1978, as enacted by Laws 1959, ch. 55, § 17, fective July 1, 1985. 


7-32-18. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to interest and penalties, restraint from severing 
18 NMSA 1978, as enacted by Laws 1959, ch. 55, § 18, products, effective July 1, 1985. 


7-32-19. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to subpoena power, misdemeanor fine, effective 
19 NMSA 1978, as enacted by Laws 1959, ch. 55, § 19, July 1, 1985. 


7-32-20. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed, 7-32- relating to refusal to seed return, commission may as- 
20 NMSA 1978, as enacted by Laws 1959, ch. 55, $ 20, sess, assessment binding ' on taxpayer, effective July 1, 
1985. i. 


7-32-21. Repealed. | 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to restraining order, iAjaneLon, effective July 1, 
21 NMSA‘1978, as enacted by Laws 1959, ch. 55, § 21, 1985. 


7-32-22. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to personal debt, action in any district court, of. 
22 NMSA, 1978, as enacted by Laws 1959, ch. 55, § 22, fective July 1, 1985. ' 
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7-32-23 


7-3223. Repealed. 
Repeals. — Laws 1985, ch. 65, § 46 repealed. 7-32- 


OIL AND GAS AD VALOREM PRODUCTION TAX 


7-32-28 


relating to lien against crore, notice to be filed, notice 
to debtor, effective July 1, 1985. 


23 NMSA 1978, as enacted by Laws 1959, ch. 55, § 23, 


7-32-24, Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- relating to sale of property to ee lien, effective isu si 
24 NMSA 1978, as enacted by Laws 1959, ch. 55, § 24, 1985. 


7-32-25. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32- 
25 NMSA 1978, as enacted by Laws 1959, ch. 55, § 25, 


relating to payment of taxes to release lien, effective 
July 1, 1985. 


7-32-26. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-32-26 
NMSA 1978, as enacted by Laws 1959, ch. 55, § 26, relat- 
ing to remedies cumulative, effective July 1, 1985. 


7-32-27. Repealed. 


Repeals. — Laws 1985, ch, 65, § 46 repealed 7-32-27 
NMSA 1978, as enacted by Laws 1959, ch. 55, § 27, relat- 
ing to limitation of actions, effective July 1, 1985. 


7-32-28. Advance payment required. 


A. Any person required to make payment of tax pursuant to Section 7-32-10 or 7-32-11 NMSA 
1978 shall make the advance payment required by this section. 

B. For the purposes of this section: 

(1) "advance payment" means the payment required to be made by this section in padition 
to any oil and gas ad valorem production tax, penalty or interest due; and 

(2) "average tax" means the aggregate amount of tax, net of any refunds or credits, paid 
by a person during the twelve-month period ending March 31 pursuant to the Oil and Gas Ad 
Valorem Production Tax Act divided by the number of months during that period for which the 
person made payment, 

C. Each year, prior to July 1, each person required to pay tax pursuant to the Oil and Gas Ad 
Valorem Production Tax Act shall compute the average tax for the period ending March 31 of that 
year. The average tax calculated for a year shall be used during the twelve-month period begin- 
ning with July of that year and ending with June of the following year as the basis for making the 
advance payments required by Subsection D of this section. 

D. .Every month, beginning with July 1991, every person required to pay tax in a month pursu- 
ant to the Oil and Gas Ad Valorem Production Tax Act shall pay, in addition to any amount of tax, 
interest or penalty due, an advance payment in an amount, equal to the applicable average tax, 
except: 

(4) oid os person is making a Anal i under na Oil anil Gas Ad Aires Dr liianers 
Tax Act, no advance payment pursuant to this subsection is due for that return; and . 
(2) as provided in Subsection F of this section. 

E. Every month, beginning with tax payments due in August 1991, every person ited to 
pay tax pursuant to the Oil and Gas Ad Valorem Production Tax Act may claim a credit equal to 
the amount of advance payment made in the.previous month,\except.as provided in Subsection F 
of this section. 

F, If, in any month, a person is not xequirgd to pay tax pursuant a ake Oil and Gas Ad Mad ror 
Production Tax Act, that person is not required to pay the advance payment and. may not.claim a 


1091 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


7-33-1 TAXATION . 7-33-2 


credit pursuant to Subsection E of this section provided that, in any succeeding month when the 
person has liability under the Oil and Gas Ad Valorem Production Tax Act, the person may claim 
a credit for any advance payment made and not credited. 

G. In the event that the date by which a person is required to pay the tax pursuant to the Oil 
and Gas Ad Valorem Production Tax Act is accelerated to a date earlier than the twenty-fifth day 
of the second month following the month of production, the advance payment provision contained 
in this section is null and void and any money held as advance payments shall be credited to the 
taxpayers’ accounts. 


History: Laws 1991, ch. 9, § 39. 


ARTICLE 33 
Natural Gas Processors Tax 

Sec. Sec. 
7-33-1. Short title. 7-33-11. Repealed. 
7-33-2. Definitions. 7-33-12. Repealed. 
7-33-3. Repealed. 7-33-13. Repealed. 
7-33-4, Privilege tax levied; collected by department; 7-33-14. Repealed. 

rate. 7-33-15. Repealed. 
7-33-5. Repealed. 7-33-16. Repealed. 
7-33-6. Refund. 7-33-17. Repealed. 
7-33-7. Natural gas on which tax has been levied; regula- 7-38-18. Repealed. 

tion by department. 7-33-19. Repealed. 
7-33-8. Tax return; tax remittance; additional informa- 7-33-20. Repealed. 

tion. 7-33-21. Repealed. 
7-33-9. Repealed. 7-33-22. Repealed. 
7-33-10. Repealed. 


Chapter 7, Article 33 NMSA 1978 may be cited as the "Natural Gas Processors Tax Act". 


History: 1953 Comp., § 72-23-1, enacted by Laws For note, "Tribal Severance Taxes - Outside the Purview 


1963, ch. 179, § 1; 1970, ch. 18, § 2; 1985, ch. 65, § 41. of the Commerce Clause," see 21 Nat. Resources J. 405 
(1981). 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Law reviews. — For article, "New Mexico's Effort at Jur, 2d State and Local Taxation §§ 218, 219. 


Rational Taxation of Hard-Minerals Extraction," see 10 84 C.J.S. Taxation § 208. 


Nat. Resources J. 415 (1970). 


7-33-2. Definitions. 


As used i in the Natural Gas Processors Tax Act: 

A. "average annual taxable value" means the average of the taxable value per mcf, detelmitied 
pursuant to Section 7-31-5 NMSA 1978, of all natural gas produced in New Mexico for the speci- 
fied calendar year as determined by the department; 

B. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the ROSrSr any) 

C. "fiscal year" means the period starting July 1 and ending June 30 of the succeeding calendar 
year; i , 

D. "mcf" means one thousand cubic feet; 

E. "mmbtu" means one million British thermal units; 

F. “natural gas" means any hydrocarbon that at atmospheric conditions of temperature and 
pressure is in a gaseous state, and includes non-hydrocarbon gases that are in combination with 
hydrocarbon gases; 
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7-33-3 NATURAL GAS PROCESSORS TAX 7-33-4 


G. "natural gas processing plant" means a facility used to extract liquid hydrocarbons and non- 
hydrocarbon gaseous or liquid substances, individually or in any combination, from natural gas, 
but does not include a facility that refines or processes oil, natural gas or liquid hydrocarbons or 
that extracts substances from natural gas through a field or lease operation; 

H. "person" means any individual, estate, trust, receiver, business trust, corporation, firm, co- 
partaership, 9 tall joint venture, association or other group or combination acting as a unit; 

I. "processor" means a person who operates a natural gas processing plant; and 

J. "tax" means the natural gas processors tax. 


History: 1953 Comp., § 72-23-2, enacted by Laws to the natural gas processors tax, because the removal of 
1963, ch. 179, § 2; 1970, ch. 13, § 3; 1977, ch. 249, § 57; carbon dioxide constituted a processing operation that was 
1986, ch. 20, § 102; 1998, ch. 102, § 1. not exempt as a field or lease operation. Amoco Production 

The 1998 amendment, effective January 1, 1999, re- Co, v. N.M. Taxation and Revenue Dep't, 2003-NMCA-092, 
wrote the section to the extent that a detailed comparison 134 N.M. 162, 74 P.3d 96. 
is impracticable. ~ State courts may determine if additional tax was 

imposed increasing gas price. — Whether an addi- 
ANNOTATIONS tional tax was imposed on gas company's sale of natural 

Removal of carbon dioxide was not a field or lease gas to other company so as to provide contractual basis 

operation. — Where taxpayer, which was a producer of for increased price is within state courts’ jurisdiction. 


Pan Am. Petroleum Corp. v. El Paso Natural Gas Co., 


coal seam gas, had carbon dioxide removed from the gas 1970-NMSC-156, 82 NM. 193, 477 P.2d 827. 


at a processing plant to make the gas marketable or ac- 
ceptable to interstate pipelines, the taxpayer was subject 


71-33-3. Repealed. 


Repeals. — Laws 1989, ch. 115, § 6B repealed 7- relating to purpose of Natural Gas Processors Tax Act,-ef- 
33-3. NMSA 1978, as enacted by Laws 1968, ch. 179, § 3, fective July 1, 1989. 


7-33-4. Privilege tax levied; collected by department; rate. 


A. There is levied and shall be collected by the department a privilege tax on processors for the 
privilege of operating a natural gas processing plant in New Mexico. This tax may be referred to as 
the "natural gas processors tax". 

B. The tax shall be imposed on the amount of mmbtus of natural gas delivered to the processor 
at the inlet of the natural gas processing plant after subtracting the mmbtu deductions authorized 
in Subsection E of this section. The tax shall be imposed at the rate per mmbtu determined in 
Subsection C or D of this section, as applicable. 

C. The tax rate for the six-month period beginning on January 1, 1999 shall be determined 
by multiplying the rate of sixty-five hundredths of one cent ($.0065) per mmbtu by a fraction, the 
numerator of which is the annual average taxable value per mcf of natural gas produced in New 
Mexico during the 1997 calendar year and the denominator of which is one dollar thirty-three 
cents ($1.33) per mcf. The resulting tax rate shall be rounded to the nearest one-hundredth of one 
cent per mmbtu. 

D. The tax rate for each fiscal year beginning on or after July 1, 1999 shall be determined by 
multiplying the rate of sixty-five hundredths of one cent ($.0065) per mmbtu by a fraction, the 
numerator of which is the annual average taxable value per mcf of natural gas produced in New 
Mexico during the preceding calendar year and the denominator of which is one dollar thirty-three 
cents ($1.33) per mcf. The resulting tax rate shall be rounded to the nearest one-hundredth of one 
cent per mmbtu. 

E. A processor may deduct from the amount of mmbtus of natural gas subject to the tax the 
mmbtus of natural gas that are: 

(1) used for natural gas processing by the processor; 

(2) returned to the lease from which it is produced; 

(3) legally flared by the processor; or 

(4) lost as a result of natural gas processing plant malfunctidnt or other incidences of force 
majeur. 
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7-33-5 TAXATION 7-33-7 


F. On or before June 15, 1999'and June 15 of each succeeding year, the department shall in- 
form each processor in writing of the tax rate applicable for the succeeding fiscal year. 

G. Any Indian nation, tribe or are or Indian is a for the tax to the extent authorized or 
permitted by law. . hots | pir 


/ 


History: 1953 Comp., § 72-28-4, enacted by Laws the benefit of the Trusts but that duty did not prohibit it 


1963, ch. 179, § 4; 1970, ch, 13, § 5; 1984, ch. 2, § 9; 1998, from deducting from royalty payments the Trusts’ propor- 
ch. 102, § 2. tionate share of post-production costs, those costs neces- 
The 1998 amendment, effective January 1, 1999, de- sary to make the gas marketable. The marketable condi- 
leted "oil and gas accounting division of the taxation and tion rule, which requires the lessor to market gas, but to 
revenue" from the section heading and rewrote the section do so solely at its expense, does not apply in New Mexico, 
to the extent that a detailed comparison is impracticable. Anderson Living Trust v. Energen Resources Corp., 886 
F.3d 826 (10th Cir. 2018). 
ANNOTATIONS Third-party gas processors may pass tax onto 


owner and operator of natural gas well who may in 
turn pass tax onto interest owners. — Where Appel- 
lants, several living trusts that held royalty interests on 
oil and gas leases (Trusts), brought a putative class action 


"Interest owners" liable under former section. 
— Under the version of this section in effect prior to its 
1998 amendment, the "interest owner" of the natural gas 
was liable for the privilege tax on processing natural gas. 


Blackiveod&:MicholayGoovsiNM + Taxationv@.Revenue against Defendant, the owner and operator of natural gas 
Dep't, 1998-NMCA-113, 125 N.M. 576, 964 P.2d 187, cert. wells on the leases, claiming that Defendant was system- 
denied, 126 N.M. 107, 967 P.2d 447 (decided under prior tically underpaying royalties by improperly deducting 


from their royalties a privilege tax the State of New Mex- 
ico imposes on natural gas processors (the natural gas 
processors tax), the district court did not err in granting 
Defendant’s motion for summary judgment, because Sub- 
section A of this section places the responsibility for pay- 
ing the tax on natural gas processors, but there is nothing 
in this section that prohibits the processors from passing 
the tax onto Defendant, the owner and operator of the gas 
wells, or from Defendant passing the tax onto the inter- 
gas produced from the wells in a marketable condition est owners, Anderson Living Trust v. Energen Resources 
(post-production costs), the district court did not err in Corp., 886 F.3d 826 (10th Cir, 2018). 

dismissing the Trusts’ claims, because under New Mexico Am. Jur, 2d, A.L.R. and CJS, references... — 85 
law, Defendant had a duty to diligently market the gas for C.J.S, Taxation ‘ 973 et seq. 


law). 
Marketable condition rule does not apply in New 
Mexico. — Where Appellants, several living trusts that 
held royalty interests on oil and gas leases (Trusts), 
brought a putative class action against Defendant, the 
owner and operator of natural gas wells on the leases, 
claiming that Defendant was systematically underpay- 
ing royalties by improperly deducting from their royalties 
their proportionate share of the costs incurred to place the 


7-33-5. Repealed. 


Repeals, — Laws. 1998, ch. 102, § 7, repealed 7-33-5 January 1, 1999. For provisions of former section, see the 
- NMSA 1978, as enacted by Laws 1963, ch. 179, § 5, re- 1997 NMSA 1978 on NMOneSource.com. ’ 
lating to valuing the products of a processor, effective ; , 


7-33-6. Refund. 


Any person who has overpaid the.tax may apply for.a refund of that overpayment in accordance 
with the provisions of Section 7-1-26 NMSA 1978, 


History: 1953 Comp., § 72-23-6, enacted by Laws the section heading, deleted the first two sentences of the 


1963, ch. 179, § 6; 1985, ch. 65, § 42; 1998, ch. 102, § 3. section pertaining to product value being subject to tax, 

The 1998 amendment, effective January 1, 1999,’ ..'' and in the last sentence substituted "overpaid the tax" for 
deleted "Price increase subject to approval of agency of "paid any such excess tax" and "overpayment" for "excess 
United States of America, state of New Mexico or court” in tax", 


7-33-77. Natural gas on which tax has Hoek levied: regulation Higee 
department. 


The tax shall not be levied more than once on the same natural gas. Reporting of pig? Sar gasion 
which the tax has been paid is subject ‘to the’ ssa ies of the arightaerehine 


History: 1953 Comp., § 72-23-7, enacted by Lain gas" for "product" at the end of the first ‘sentence; in the 
1963, ch. 179, § 7;1998, ch. 102,84. | _, last sentence substituted ° ‘natural gas" for ' 'products" and 

The 1998 amendment, effective January 1, 1999, sub- "department" for "commission", and made a minor stylis- 
stituted "Natural gas" for "Products" and "department" for tic change. 


"commission" in the section heading; substituted "natural 
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7-33-8 NATURAL GAS PROCESSORS TAX 7-33-15 


7-33-8. Tax return; tax remittance; additional information. 


A. Each processor shall submit a return monthly to the department in the form and manner 
required by the department showing for the month the total mmbtus of natural gas received by 
the processor at the inlet of the natural gas processing plant and the total mmbtus of natural gas 
deducted pursuant to the Natural Gas Processors Tax Act. All tax due or to be remitted by the 
processor shall accompany the return. 

B. The return required by this section shall be filed on or before the twenty-fifth day of the 
month after the calendar month for which the return is required. 

C. The department may require additional reports or information as necessary for the proper 
administration of the Natural Gas Processors Tax Act. | 


History: 1953 Comp., § 72-23-8, enacted by Laws amendment of 7-33-4 NMSA 1978, the "interest owner" of 


19638, ch. 179, § 8; 1970, ch. 13, § '7; 1998, ch. 102, § 5. the natural gas was liable for the privilege tax on process- 
The 1998 amendment, effective January 1, 1999, sub- ing natural gas. Blackwood & Nichols Co. v. N.M. Taxa- 
stituted "return" for "report" in the section heading and tion & Revenue Dep't, 1998-NMCA-113, 125 N.M. 576, 964 
rewrote the section to the extent that a detailed compari- P.2d 187, cert. denied, 126 N.M. 107, 967 P.2d 447 (decided 
son is impracticable. under prior law). 
ANNOTATIONS 


"Interest owners" liable under former article. — 
Under the version of this article in effect prior to the 1998 


7-33-9. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33-9 relating to oil and gas manufacturers privilege tax fund, 
NMSA 1978, as enacted by Laws 1963, ch. 179, § 9, refunds and adjustments, effective July 1,.1985. 


7-33-10. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33-10 administration, transfer to state general fund, effective 
NMSA 1978, as enacted by Laws 1963, ch. 179, § 10, re- July 1, 1985, 
lating to monthly report to department of finance and 


7-33-11. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- relating to tax paid erroneously, refund, effective July 1, 
11 NMSA 1978, as enacted by Laws 1963, ch. 179, § 11, 1985, 


7-33-12. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- relating to tax paid under protest, suit authorized, effec- 
12 NMSA 1978, as enacted by Laws 1963, ch. 179, § 12, tive July 1, 1985. 


7-33-13. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- 18, relating to interest and penalties, effective July 1, 
18 NMSA 1978, as enacted by Laws 1963, ch. 179, § 1985. 


7-33-14. Repealed. — 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- relating to subpoena power, misdemeanor, effective July 1, 
14 NMSA 1978, as enacted by Laws 1963, ch. 179, § 14, 1985. 


7-33-15. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33-15 assessment binding on manufacturer, effective July 1, 
NMSA 1978, as enacted by Laws 1963, ch. 179, § 15, re- 1985. 
lating to refusal to make return, commission may assess, 
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7-33-16 


7-33-16. Repealed. 
Repeals, — Laws 1985, ch. 65, §46 repealed 7-33- 


16 NMSA 1978, as enacted by Laws 1963, ch. 179, § 16, 


7-38-17, Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- 
17 NMSA 1978, as enacted by Laws 1963, ch. 179, § 17, 


7-33-18. Repealed. 

Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- 
18 NMSA 1978, as enacted by Laws 1963, ch. 179, § 18, 
7-33-19. Repealed. 

Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- 
19 NMSA 1978, as enacted by Laws 1963, ch. 179, § 19, 


7-33-20. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33- 


TAXATION 


7-33-22 


relating to restraining order, injunction, effective July 1, 


1985. 


relating to personal debt, action in any district court, ef- 
fective July 1, 1985. 


relating to lien against property, notice to be filed, notice 
to debtor, effective July 1, 1985. 


yt 


relating to sale of property to satisfy lien, effective July 1, 
1985. , 


relating to payment of taxes to release lien, effective 


20 NMSA 1978, as enacted by Laws 1963, ch. 179, § 20, July 1, 1985. 
7-33-21. Repealed. 
Repeals. — Laws 1985, ch. 65, § 46 repealed 7-33-21 
NMSA 1978, as enacted by Laws 1968, ch, 179, § 21, relat- 
ing to remedies cumulative, effective July 1, 1985. 
7-33-22. Repealed. 
Repeals. — Laws 1985, ch, 65, § 46 repealed 7-33-22 
NMSA 1978, as enacted by Laws 19683, ch, 179, § 22, relat- 
ing to limitation of action, effective July 1, 1985. 
Oil and Gas Production Equipment Ad Valorem Tax 

Sec, Sec. 
7-34-1. Short title. 7-34-10. Repealed. 
7-384-2, Definitions. 7-34-11. Repealed. 
7-34-3. Method of determining assessed value. 7-34-12, Repealed. 
7-34-4, Ad valorem tax levied, 7-34-13, Repealed. 
7-34-5. Oil and gas production equipment ad valorem tax 7-34-14. Repealed. 

to be exclusive measure of ad valorem tax 7-34-15, Repealed. 

liability. 7-34-16, Repealed. 
7-34-6. Tax statement; tax due date. 7-34-17. Repealed. 
7-34-7, Commission shall report to county; tax roll. 7-34-18, Repealed. ' 
7-34-8,. Repealed. 7-34-19. Repealed. , 
7-34-9, Monthly report to department of finance and 7-34-20. Repealed. 

~ administration; remittancés to state and Bite o 
county treasurers; state and county trea- 
surers may distribute funds. 
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7-34-1 OIL AND GAS PRODUCTION EQUIPMENT AD VALOREM TAX 7-34-4 


7 -34-1, Short title. 


Chapter 7, Article 34 NMSA 1978 may be cited as the "Oil and Gas Production Equipment Ad 


Valorem Tax Act". 
History: 1953 Comp., § 72-24-1, enacted by Laws 
1969, ch. 119, § 1; 1985, ch. 65, § 43. 
ANNOTATIONS 


Law reviews. — For article; "New Mexico's Effort at 
Rational Taxation of Hard-Minerals Extraction," see 10 
Nat. Resources J, 415 (1970), 


7-34-2. Definitions. 


For note, "Tribal Severance Taxes - Outside the Purview 
of the Commerce Clause," see 21 Nat. Resources J. 405 
(1981). 


As used in the Oil and Gas Production Equipment Ad Valorem Tax Act: 
A. "commission", "department" or "division" means .the taxation and revenue department, the 
secretary of taxation and revenue or any employee of the department exercising authority lawfully 


delegated to that employee by the secretary; 


B. "person" means any individual, estate, trust, receiver, business trust, corporation, firm, co- 
partnership, cooperative, joint venture, association or other group or combination acting as a unit; 
C. soperator’ means any person engaged in the severance of products from a production unit; 

D. "product" means oil, natural gas or liquid hydrocarbon, ingividiiqlly or any combination 
thereof, carbon dioxide, helium or a non-hydrocarbon gas; 

EK, "severance" means taking any product from the soil in any manner; 

F. "production unit" means a unit of property designated. by the department fam which prod- 


ucts of common ownership are severed; 


G. "equipment" means wells and nonmobile equipment used at a production unit in connection 
with severance, treatment or storage of production unit products; 

H. "value" means the actual price received for products at the production unit as established 
under the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978]; 

I, "assessed value" means the value against which tax rates are applied; and 

J. "tax" means the oil and gas production equipment ad valorem tax. 


History: 1953 a + § 72-24-2, enacted by Laws 
1969, ch, 119, § 2; 1977, ch. 249, § 58; 1980, ch. 97, § 8; 
1986, ch. 20, § 103; 2005, ch. 130, § 10. 

The 2005 amendment, effective July 1, 2005, in 
Subsection D, defined "product" to include helium or 


non-hydrocarbon gas; and in Subsection J, defined "tax" 
to mean the oil and gas production equipment ad valorem 


tax, 


7-34-3. Method of determining assessed value. 


A. Annually the commission shall compute the value of products of each production unit for 


the previous calendar year. 


B. The taxable value of equipment of each production unit is an amount equal to twenty-seven 
percent of the value of products of each production unit. 

C.. 'The’assesséed value of equipment ‘of each production unit shall be determined by applying 
the uniform assessment ratio.to the taxable value of equipment of each production unit. 


History: 1953 Comp., § 72-24-3, enacted by Laws 
1969, ch. 119, § 3; 1972, ch. 60, § 1... 


7-34-4,. Ad valorem tax levied. 


Cross references. — For meaning of "commission", see 
7-34-2A NMSA 1978, ; 


An ad valorem tax is evigil on ihe Sciitad value of the ania at each production unit. The 
tax shall be at the rate certified to the division by the department of finance and palsimratnatzon 
under the provisions of Section 7-37-7 NMSA 1978. 
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7-34-5 TAXATION 7-34-9 


History: 1953 Comp., § 72-24-4, enacted by Laws 
1969, ch, 119, § 4; 1981, ch. 37, § 59. 

Cross references. — For meaning of "commission", see 
7-34-2A NMSA 1978. 


right to tax the production of oil and gas on Indian reser-. 
vations, congress did not preempt similar tribal taxation. 
Merrion v. Jicarilla Apache Tribe, 617 F.2d 537 (10th Cir. 
1980), aff'd, 455 U.S. 180, 102 S. Ct. 894, 71 L. Ed. 2d 21 


ANNOTATIONS cs dai 


Indian right to tax oil production not preempted 
by congress. — Although it granted to the states the 


7-34-5. Oil and gas production equipment ad valorem tax to be 
exclusive measure of ad valorem tax liability. 


The tax levied by Section 7-34-4 NMSA 1978 shall be the full and exclusive measure of ad va- 
lorem tax liability for equipment used at a production unit for the calendar year 1969 and all sub- 
sequent years. Any other ad valorem tax on equipment used at a production unit is void. 


History: 1953 Comp., § 72-24-5, enacted by Laws 
1969, ch. 119, § 5; 1985, ch. 65, § 44. 


Cross references. — For taxes being exclusive of any 
other ad valorem taxes, see 7-32-5 NMSA 1978, 


7-34-6. Tax statement; tax due date. 


Annually the commission shall compute the assessed value of equipment for each production 
unit and extend the applicable rates against the assessed value to determine the amount of tax 
due. The commission shall prepare a tax statement for each production unit showing the produc- 
tion unit identification, the taxing district in which it is located, calendar-year value, assessed 
value, district rates and the amount of tax due. The tax statement shall be sent to the operator on 
or before October 15th and payment shall be made to the commission on or before November 30. 


History: 1953 Comp., § 72-24-6, enacted by Laws 
1969, ch. 119, § 6. 


Cross references. — For meaning of "commission", see 
7-34-2A NMSA 1978. 


7-34-7,. Commission shall report to county; tax roll. 


On or before December 30, the commission shall deliver a report to each county in which produc- 
tion units are located, identifying each production unit, the taxing district in which it is located, 
the value, assessed value, district rates and the amount of tax paid. 


Cross references. — For meaning of "commission", see 
7-34-2A NMSA 1978. 


History: 1953 Comp., § 72-24-7, enacted by Laws 
1969, ch. 119, § 7. 


7-34-8. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34-8 
NMSA 1978, as enacted by Laws 1969, ch. 119, § 8, 


relating to the oil and gas accounting commission ad va- 
lorem equipment tax fund, effective July 1, 1985, 


7-34-9. Monthly report to department of finance and administration; 
remittances to state and county treasurers; state and 
county treasurers may distribute funds. 


A. By the last day of each month, the department shall prepare and certify a report to the secre- 
tary of finance and administration. The report shall be for the preceding month and shall show the 
amount of taxes distributed to the oil and gas equipment tax fund, the amount due the state and 
each taxing district imposing a tax and any other information required by the secretary of finance 
and administration. The secretary of finance and administration shall forthwith remit:the appropri- 
ate amounts from the oil and gas equipment tax fund to the state treasurer and the county treasur- 
ers who shall make the appropriate distribution, except as provided in Subsection B of this section. 
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7-34-10 


B. 


OIL AND GAS PRODUCTION EQUIPMENT AD VALOREM TAX 


7-34-18 


If the board of county commissioners notifies the secretary of finance and administration 


that the county elects not to distribute the proceeds of the oil and gas ad valorem production equip- 
ment tax due the municipalities, community college districts and school districts in the county, the 
secretary of finance and administration shall pay amounts due directly to municipalities, commu- 
nity college districts and school districts within the county. 


History: 1953 Comp., § 72-24-9, enacted by Laws 
1969, ch. 119, § 9; 1977, ch. 247, § 188; 1983, ch. 221, § 
2; 1985, ch. 65, § 45; 1993, ch. 131, § 2. 

Cross references. — For the oil and gas equipment 
tax fund, see 7-1-6.22 NMSA 1978, 


7-34-10. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
10 NMSA 1978, as enacted by Laws 1969, ch. 119, § 10, 


7-34-11. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
11 NMSA 1978, as enacted by Laws 1969, ch. 119, § 11, 


7-34-12. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
12 NMSA 1978, as enacted by Laws 1969, ch. 119, § 12; 


7-34-13. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
138 NMSA 1978, as enacted by Laws 1969, ch. 119, § 18, 


7-34-14. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
14 NMSA 1978, as enacted by Laws 1969, ch. 119, § 14, 


7-34-15. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
15 NMSA 1978, as enacted by Laws 1969, ch. 119, § 15, 


7-34-16. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
16 NMSA 1978, as enacted by Laws 1969, ch. 119, § 16, 


7-34-17. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
17 NMSA 1978, as enacted by Laws 1969, ch, 119, § 17, 


7-34-18. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34- 
18 NMSA 1978, as enacted by Laws 1969, ch. 119, § 18, 
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The 1993 amendment, effective March 31, 1993, sub- 
stituted "department" for "division" in Subsection A and 
inserted "community college districts" twice in Subsec- 
tion B. 


relating to tax paid erroneously, refund, effective July 1, 
1985. 


relating to tax payment under protest, suit authorized, ef- 
fective July 1, 1985, 


relating to interest and penalties, restraint from severing 
products, effective July 1, 1985, 


relating to subpoena power, misdemeanor, fine, effective 
July 1, 1985. 


relating to retraining order, injunction, effective July 1, 
1985, 


relating to personal debt, action in any district court, ef- 
fective July 1, 1985. 


relating to lien against property, notice to be filed, notice 
to debtor, effective July 1, 1985. 


relating to sale of property to satisfy lien, effective July 1, 
1985, 


relating to payment of taxes to release lien, effective 
July 1, 1985. 
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7-34-19 


7-34-19. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34-19 
NMSA 1978, as enacted by Laws 1969, ch. 119, § 19, relat- 
ing to remedies cumulative, effective July 1, 1985. 


7-34-20. Repealed. 


Repeals. — Laws 1985, ch. 65, § 46 repealed 7-34-20 
NMSA 1978, as enacted by Laws 1969, ch. 119, § 20, relat- 
ing to limitation of action, effective July 1, 1985. 


TAXATION 7-35-2 


ARTICLE 35 


Property Tax 
Sec. Sec, 
7-35-1. Short title. 7-35-7, Suspension of county treasurer's functions; de- 
7-35-2. Definitions. partment of finance and administration's 
7-35-2.1. Additional definition. performance of county pensurees func- 
7-35-38. Director's supervisory power over county asses- tions. 


sors; duty to evaluate performance and 
provide technical assistance; property val- 
uation fund created. 
7-35-4. Department to provide manuals and other mate- 
rials, 
5-5... Training programs; attendance by assessor. 
5-6. Suspension of county assessor's functions; de- 
partment's performance of county asses- 
sor's functions, 


7-3 
7-3 


7-35-1. Short title. 


7-35-8. Authority for director to reduce amount required 
to be reimbursed to department by coun- 
ties for services provided by department. 

5-9. Repealed. 

5-10. Division to furnish valuation services to state 
agencies and political subdivisions of the 
state. 


7-3 
7-3 


Articles 35 through 38 of Chapter 7 NMSA 1978 may be cited as the "Property Tax Code". 


_ History: 1953 Comp., § 72-28-1, enacted by Laws 
1973, ch. 258, § 1; 1982, ch. 28, § 1. 

Cross references, — For constitutional provision as 
to equality in ad valorem taxation, see N.M. Const.; ‘art, 
VII, § 1. 

For constitutional provision as to property tax limits 
and exceptions, see N.M. Const., art. VIII, § 2. 

For constitutional provision as to tax exempt property, 
see N.M. Const., art,.VIII, § 3. 

For constitutional provision as to head of family and 
veteran exemptions, see N.M. Const., art. VIII, § 5. 

For constitutional provision as to assessment of lands, 
see N.M. Const., art. VIII, § 6. 

For constitutional provision as to disabled veteran ex- 
emptions, see N.M. Const., art. VIII, § 5. 


7-35-2. Definitions. 
As used in the Property Tax Code: 


ANNOTATIONS: 


Construction of Property Tax: Code. — The Prop- 
erty Tax Code, Articles 35 to 38 of Chapter 7 NMSA 1978, 
must be read and construed in its entirety. Brown v. Greig, 
1987-NMCA-096, 106 N.M. 202, 740 P.2d 1186, cert. de- 
nied, 106 N.M. 174, 740 P.2d 1158. 

Law reviews. — For comment, "Coal Taxation in’ the 
Western States: The Need for.a Regional Tax Policy," see 
16 Nat. Resources J. 415 (1976), 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," see 7 N.M.L. Rev. 69 (1976-77). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 24 to 27. ~ 

84 C.J.S. Taxation § 136 et seq. 


A. "abandoned real property" means real property: 
(1) that is part of a subdivision where the subdivision has a minimum of five thousand lots 
in delinquency on the department's delinquent property tax list as prepared by the apnropriaie 
county treasurer pursuant to Section 7-38-61 NMSA 1978 as of January 1, 2019; 


(2) of which the subdivided lots are vacant; 


(3) that is part of a subdivision plotted on or before 1980; © 
(4) the property taxes, penalties and interest of which are delinquent for at least ten years; 


and 
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7-35-2 PROPERTY TAX 7-35-2 


(5) that does not include property with existing homes, businesses or other habitable 
structures; 

B. "department" or "division" means the taxation and revenue department, the secretary of 
taxation and revenue or any employee of the department exercising authority lawfully delegated 
to that employee by the secretary; 

C. "director" means the secretary; 

D. "livestock" means cattle, buffalo, horses, mules, sheep, goats, swine, ratites and other do- 
mestic animals useful to humans; 

E. "manufactured home" means a manufactured home as that term is defined in Section 66-1- 
4.11 NMSA 1978; 

F. "net taxable value" means the value of property upon which the tax is imposed and is deter- 
mined by deducting from taxable value the amount of any exemption authorized by the Property 
Tax Code; ; 

G. "nonresidential property" means property that is not residential property; 

H. "owner" means the person in whom is vested any title to property; 

I. "person" means an individual or any other legal entity; 

J. "property" means tangible property, real or personal; 

K. "residential property" means property consisting of one or more dwellings together with 
appurtenant structures, the land underlying both the dwellings and the appurtenant structures 
and a quantity of land reasonably necessary for parking and other uses that facilitate the use of 
the dwellings and appurtenant structures. As used in this subsection, "dwellings" includes both 
manufactured homes and other structures when used primarily for permanent human habitation, 
but the term does not include structures when used primarily for temporary or transient human 
habitation such as hotels, motels and similar structures; 

L. "secretary" means the secretary of taxation and revenue and, except for. purposes of Sec- 
tion 7-35-6 NMSA 1978 and Paragraphs (1) and (2) of Subsection B of Section 9-11-6.2 NMSA 
1978, also includes the deputy secretary or a division director or deputy division director delegated 
by the secretary; 

M. "tax" means the property tax imposed under the Property Tax Code; 

N, "taxable value". means the value of property determined by applying the tax ratio to the 
value of the property determined for property taxation purposes; 

O. "tax rate" means the rate of the tax expressed in terms of dollars per thousand dollars of net 
taxable value of property; 

P. "tax ratio" means the percentage established under the Property Tax Code that is applied to 
the value of property determined for property taxation purposes in order to derive taxable value; and 

Q. "tax year" means the calendar year. 


History: 1953 Comp., § 72-28-2, enacted by Laws at the end of Subsection B; added Subsection D; redesig- 
1973, ch. 258, § 2; 1977, ch. 249, § 60; 1981, ch. 37, § 60; nated former Subsections D to O as Subsections E to P; 
1985, ch. 109, § 1; 1986, ch. 20, § 104; 1991, ch. 166, § 1; deleted "as defined in Section 66-1-4 NMSA 1978" follow- 
1993, ch. 39,.§ 1; 1994, ch. 9, § 1; 1994, ch. 9, $2; 2018, = ~~ ing "manufactured homes" near the beginning of Subsec- 
ch, 50, § 1. ‘tion J; and added the language beginning "and, except for" 

The 2018 amendment, effective May 16, 20 18, defined at the end of Subsection K. 


"abandoned real property" as used in the Property Tax 


Code; added a new Subsection A and redesignated for- ANNOTATIONS 
mer Subsections A through P as Subsections B through The property tax division's conclusion that elk 
Q, respectively sin Subsection D, after "useful to’, changed are not livestock is a reasonable interpretation 
"man" to "humans ;and in Subsection Tr after Subsection of this section. Had the legislature intended for the 
B of Section", deleted "7-38-90" and added "9-11-6.2". word "livestock" to be given identical treatment under 
The second 1994 amendment, effective January 1, the Livestock Code and the Property Tax Code, it would 
2001, in Subsection C, inserted "buffalo" and "ratites", and have been a simple matter for it to have given the term 
deleted "excluding ratites! at the end, identical definitions. Jicarilla Apache Nation v. Rodarte, 
The first 1994 amendment, effective February 15, 2004-NMSC-035. 136 N.M. 630. 1083 P.3d 554. 
1994, in Subsection C, inserted "buffalo", deleted "ratites" Vendor is‘an Yowner!' wd Because a vendor holds legal 
following "swine" and added "excluding ratites" at the end. title and because the Property.Tax Code defines "owner" as 
The 1993 amendment, effective June 18, 1993, in- the holder of any title, the vendor under a real estate con- 
serted "ratites" in Subsection C. tract is an "owner" under the code. Southwest Land Inv., Inc. 
The. 1991 amendment, effective June 14, 1991, de-  y Hubbart, 1993-NMSC-072, 116 N.M.'742, 867 P.2d 412. 
leted "or, when delegated authority by the secretary, the Am, Jur. 2d, A.L.R. and C.J.S. references. — Oil and 
director of the property tax division of the department" gas royalty as real or personal property, 56 A.L.R.4th 539. 
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7-35-2,1 TAXATION 7-35-3 


7-35-2.1. Additional definition. 


As used in the Property Tax Code, "costs" means the expenses incurred by the department in 
connection with collecting delinquent taxes. As applied to a particular property, "costs" may be, in 
the discretion of the department, either the sum of the expenses incurred specifically in connection 
with that property or the uniform charge applied to the class of feinapent properties of which the 
property is a member. 


History: Laws 1995, ch. 12, § 5. 


7-35-3. Director's supervisory power over county assessors; duty to 
evaluate performance and provide technical assistance; 
property valuation fund created. 


A. The director has general supervisory authority over county assessors for the purposes of 
assuring implementation of and compliance with the provisions of the Property Tax Code and ap- 
plicable regulations, orders, rulings and instructions of the department. He shall implement proce- 
dures for evaluation of the performance of county assessors' functions on a regular basis and shall 
also provide, subject to the availability of resources within the department and from the property 
valuation fund created in Subsection’B of this section, appropriate technical assistance to county 
assessors. . | 

B. A revolving fund, to be called the "property valuation fund", is created. 

(1) The fund shall consist of: 

(a) all money which on January 1,'1975 remained in the special reappraisal fund 
which was created pursuant to Section 72-2-21.1 NMSA ‘1953 [repealed] and the reappraisal loan 
fund which was created pursuant to Section 72-2-21.11 NMSA 1953 [repealed]; 

(b) ‘all repayments of outstanding loans made or committed to be made from the spe- 
cial reappraisal fund and the reappraisal loan fund; and 

(c) all money appropriated to the fund. 

(2) The fund shall not be used to supplement the general operating budget of the aed 
ment. The fund may be used by the department for: 

(a) providing a county with technical assistance’services pursuant to Section 7-36-19 
NMSA 1978 in the valuation of major industrial or commercial properties Sts to valuation by 
the assessor; 

(b) providing a county with technical assistance services in rial appraised values 
current for valuation purposes; 

(c) providing other major technical assistance to a county; 

(d) installing necessary maps and other increments of the property description sys- 
tem in a county pursuant, to Section 7-38-10 NMSA 1978; and 

(e) meeting prior commitments for loans of money in the reappraisal loan fund for 
assistance to a county in which reappraisal has not been completed. 

(3) Amounts from the property valuation fund:may be expended by the director only after 
approval by the state’ board of finance. Approval by the state board of finance, fully setting forth | 
the reasons for the expenditure, must be requested in writing by either the director or the county 
assessor of the county requesting department assistance. A request by the county assessor must 
be concurred in by the board of county commissioners and.the director. 

(4). Any amount in the property valuation fund not currently needed for the purpose of the 
fund shall be invested by the state treasurer in such manner and for such times as will make the 
funds available when needed for the purposes of the fund. 

(5) Any amount expended from the property valuation fund shall be reimbursed i in full to 
the fund by the county requesting assistance or to which assistance has been provided; the reim- 
bursement shall not be reduced by the director pursuant to Section 7-35-8 NMSA 1978; and the 
reimbursement shall be upon terms and. conditions prescribed by the director and approved by the 
state board of finance. | | 
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7-35-4 PROPERTY TAX 7-35-5 


(6) In any county which has not completed reappraisal by June 30, 1977, no political sub- 
division shall be eligible to, receive any funds distributed from the following unless specific appro- 


priations are made by the legislature: 


1978; or 


(a) public school fund, supplemental distributions pursuant to Section 22-8-30 NMSA 


(b) sany discretionary. distributions made by the board of finance. 
(7) There\is appropriated to the property valuation fund all money which on January 1, 
1975 remained in the special reappraisal fund and the reappraisal loan fund and all repayments 
of outstanding loans made or committed to be made from the special reappraisal fund and the 


reappraisal loan fund. 


| History: 1953 Comp., § 72-28-6, enacted by Laws: 


1978, ch. 258, § 6; 1975, ch, 153, § 1; 1989, ch, 324, § 2, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1974, ch. 92, § 34 repealed 72-2-21.1 and 72-2-21.11, 1953 
Comp., referred to in Subsection B()(a). , 

Cross references. — For appraisers’ certificates, prop: 
erty valuation and tax administration courses, see 4-39-2 
to 4-39-5 NMSA 1978. 

The 1989 amendment, Siiokaen April 7, 1989, in Sub- 
section B, deleted former Paragraph (1)(c), which read "all 
money earned by the investment or loan of the money 
in the property valuation fund; and" and redesignated 
former Paragraph (1)(d) as Paragraph (1)(c), in Para- 
graph (Xa), ne "Section 7-36-19 NMSA 1978" 


for "Section 72-29-8 NMSA 1958", in Paragraph (2)(d), 
substituted "Section 7-38-10 NMSA 1978; and" for "Sec- 
tion 72-31-10 NMSA 1953", deleted former Paragraph (2) 
(e); which read "carrying out the functions from which 
a county assessor has been suspended pursuant to Sec- 
tion 72-28-9 NMSA 1953; and", redesignated former Para- 
graph (2)(f) as Paragraph (2)(e), in Paragraph (4) deleted 
"in such a manner and for such times as will make the 
funds available when needed for the purposes of the fund, 
and earnings from such investment shall be retained in 
the fund" from the end of the paragraph, in Paragraph (5), 
substituted "Section 7-35-8 NMSA 1978" for "Section 72- 
28-11 NMSA 1953", and in Paragraph (6)(a), substituted 
"Section 22-8-30 NMSA 1978" for "Section 77-6-29 NMSA 
1953". 


7-35-4. jouer elacton: to provide manuals and other materials. 


The department shall prepare, issue and periodically revise valuation manuals, cost and valua- 
tion schedules, bulletins and annotated digests of property tax laws and regulations in handbook 
form for the use of its employees, the county assessors.and their employees and other, persons 
involved in the administration and collection of the property tax. The department shall make the 
foregoing materials available to members of the public and may charge a fee for the materials to 
offset the cost of physical preparation. Any amounts collected are.appropriated to the department 
for its operation. 


History: 1958 Comp., § 72-28-7, enacted by Laws 
1973, ch. 258, § 7. 


7-35-5. Training programs; attendance by assessor. 


A, The department shall conduct or sponsor special courses of instruction and in- service and 
intern training programs on the technical, legal and administrative aspects of property taxation. 
The department may cooperate with educational institutions and appropriate organizations in- 
terested in the property valuation or taxation field in the conduct or sponsorship of training pro- 
grams. The department may reimburse the expenses incurred by assessors and employees of the 
state and its political subdivisions who attend training programs with the approval of the depart- 
ment. 

B. The, department shall establish a training program for persons elected or appointed as 
county assessors who have not held office as a county assessor within the ten years prior to the 
beginning of the term for which the person was elected or from the date of appointment. The de- 
partment shall require attendance and satisfactory completion of such a program by such persons 
elected or appointed after the ekective date of this 1991 act. 


History: 1953 Comp., § 72-28-8, enacted by Laws 
1973, ch. 258, § 8; 1991, ch. 166, § 2. 

Cross references. — For courses in property valuation 
and property tax administration, see 4-39-2 NMSA 1978. 


The 1991 amendment, effective June 14, 1991, added 
"Attendance by assessor" in the section heading; desig- 
nated the existing language as Subsection A; and added 
Subsection B. 
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7-35-6 TAXATION 7-35-6 


7-35-6. Suspension of county assessor's functions; department's 
performance of county assessor's functions. 


A. Ifthe secretary finds after informal efforts to obtain compliance have failed that a county 
assessor is not complying with the Property Tax Code or with the regulations, orders, rulings or 
other administrative directives of the department under the Property Tax Code, the secretary 
shall notify the county assessor and the board of county commissioners of the county involved by 
certified mail of the noncompliance and of the action required to remedy the noncompliance. 

B. Ifthe failure has not been remedied within sixty days after the notice is mailed; the secre- 
tary shall issue an order requiring the county assessor and the board of county commissioners to 
show cause why the county assessor's functions should not be suspended. The secretary shall set 
a time and place for a hearing on the order and shall send by certified mail to the county assessor 
and to the board of county commissioners copies of the order and the notice of hearings. 

C. Ifthe secretary determines after a hearing that a county assessor has failed to comply with 
the Property Tax Code or regulations, orders, rulings or instructions of the department or of the 
department of finance and administration pursuant to the Property Tax Code, the secretary may 
suspend in whole or in part any of the county assessor's functions. The suspension shall be by writ- 
ten order of the secretary and shall continue until the secretary finds that the county assessor is 
both willing and able to comply with the Property Tax Code and the regulations, orders, rulings or 
instructions of the department or of the department of finance and administration pursuant to. the 
Property Tax Code. 

D. During a suspension, the department succeeds to and shall carry out the functions from which 
the county assessor has been suspended. The county shall reimburse the department for all costs 
incurred in performing the functions. In the event that the county does not make reimbursement 
within a reasonable time, the department, notwithstanding any other provision of law, may obtain 
reimbursement by retaining ten percent of each distribution or transfer required by law to be made 
to the county from money collected by the department until the total retained equals the amount to 
be reimbursed. All amounts received or retained by the department under this subsection are appro- 
priated to the department for its use in carrying out its duties under the Property Tax Code. 

E. No less than thirty days after the date of any suspension order, the board of county com- 
missioners may make a written request to the secretary to terminate the suspension order on the 
grounds that it is no longer justified because of the county assessor's willingness and ability to com- 
ply with the Property Tax Code or regulations, orders, rulings or instructions of the department or 
of the department of finance and administration pursuant to the Property Tax Code. Upon receipt 
of a request to terminate a suspension order, the secretary shall set a time and place for a hearing 
on the request. The date of the hearing shall be not more than thirty days after the receipt of the 
request, and the secretary shall notify the board of county commissioners and the county assessor of 
the time and place of the hearing by certified mail. If the secretary determines after a hearing that 
the county assessor is both willing and able to comply with the Property Tax Code and the regula- 
tions, orders, rulings or instructions of the department or of the department of finance and adminis- 
tration pursuant to the Property Tax Code, the secretary shall terminate the suspension by written 
order, which order must be made within ten days of the hearing. In the absence of such a finding, the 
secretary shall deny the request for termination of the suspension, which denial must be made by 
written order within ten days of the hearing. Nothing in this subsection prohibits the secretary from 
terminating an order of suspension issued in accordance with Subsection C of this section without 
a request for a hearing, or a hearing, on the issue of termination of suspension. Repeated requests 
for the termination of a suspension may be made, but no request may be made less than thirty days 
after the date of the secretary's denial of a previous request for termination of a suspension. 


History: Laws 1981, ch. 37, § 61; 1991, ch. 166, § 3. compliance by assessors and county commissioners"; in 

Repeals and reenactments, — Section 7-35-6 NMSA Subsection A, substituted "secretary" for "director" in two 
1978 was repealed and reenacted by Laws 1981, Chap- places and substituted "department under the Property 
ter 37, Section 61. For prior history, see 1953 Comp., § 72- Tax Code" for "division"; rewrote Subsection B; and added 
28-9, enacted by Laws 1973, ch. 258, § 9; 1974, ch. 92, § 2. Subsections C to E. : 


The 1991 amendment, effective June 14, 1991, re- 
wrote the section heading which read "Division to seek 
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7-35-7 PROPERTY TAX 7-35-7 


7-35-7. Suspension of county treasurer's functions; department of 
finance and administration's performance of county 
treasurer's functions. 


A. Ifthe secretary of finance and administration finds that a county treasurer has failed to 
comply with the:Property Tax Code or regulations, orders, rulings or instructions of the depart- 
ment or of the department of finance and administration, he shall notify the county treasurer and 
the board of county commissioners by certified mail of the fact and nature of the failure. 

B. If the failure has not been remedied within sixty days after the notice is mailed, the sec- 
retary of finance and administration shall issue an order requiring the county treasurer and the 
board of county commissioners to show cause why the county treasurer's functions should not be 
suspended. The secretary of finance and administration shall set a time and place for a hearing on 
the order and shall send by certified mail to the county treasurer and to the board of county com- 
missioners copies of the order and the notice of the hearing. 

C. If the secretary of finance and administration determines after a hearing that a county 
treasurer has failed to comply with the Property Tax Code or regulations, orders, rulings or in- 
structions of the department or of the department of finance and administration, the secretary of 
finance and administration may suspend in whole or in part any of the county treasurer's func- 
tions. The suspension shall be by written order of the secretary of finance and administration and 
shall continue until he finds that the county treasurer is both willing and able to comply with the 
Property Tax Code and the regulations, orders, rulings or instructions of the department or of the 
department of finance and administration. 

D. During a suspension, the department of finance and administration succeeds to and shall 
carry out the functions from which the county treasurer has been suspended. The county shall 
reimburse the department of finance and administration for all costs incurred in performing the 
functions. All amounts received by the department of finance and administration under this sub- 
section shall be deposited with the state treasurer for credit to the state general fund. 

E. No less than thirty days after the date of any suspension order, the board of county com- 
missioners may make a written request to the secretary of finance and administration to ter- 
minate the suspension order on the grounds that it is no longer justified because of the county 
treasurer's willingness and ability to comply with the Property Tax Code or regulations, orders, 
rulings or instructions of the department or of the department of finance and administration. 
Upon receipt of a request to terminate a suspension order, the secretary of finance and adminis- 
tration shall set a time and place for a hearing on the request. The date of the hearing shall be 
not more than thirty days after the receipt of the request, and the secretary of finance and admin- 
istration shall notify the board of county commissioners and the county treasurer of the time and 
place of the hearing by certified mail. If the secretary of finance and administration determines 
after a hearing that the county treasurer is both willing and able to comply with the Property Tax 
Code and the regulations, orders, rulings or instructions of the department or of the department 
of finance and administration, he shall terminate the suspension by written order, which must be 
made within ten days of the hearing. In the absence of such a finding, he shall deny the request 
for termination of the suspension, which denial must be made by written order within ten days 
of the hearing. Nothing in this subsection prohibits the secretary of finance and administration 
from terminating an order of suspension in accordance with Subsection C of this section without 
a request for a hearing, or a hearing, on the issue of termination of suspension. Repeated requests 
for the termination of a suspension may be made, but no request may be made less than thirty 
days after the date of the secretary of finance and administration's denial of a previous request 
for termination of a suspension. 

F. Copies of suspension orders and orders terminating suspensions shall be sent to the depart- 
ment at the time they are made. 


History: 19538 Comp., § 72-28-10, enacted by Laws 
1973, ch. 258, § 10; 1974, ch. 92, § 3; 1977, ch. 247, § 
189. 
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7-35-8 TAXATION 7-35-10 


7-35-8. Authority for director to reduce amount required to be 
reimbursed to department by counties for services provided 
by department. 


When any provision of the Property Tax Code requires a county to reimburse the department for 
the costs of services provided by the department, the director may reduce the amount required to 
be reimbursed to less than actual costs of the services. 


History: 1953 Comp., § 72-28-11, enacted by Laws 
1973, ch, 258, § 11. 


7-35-9. Repealed. 


Repeals. — Laws 1982, ch. 28, § 31, repealed 7-35-9 division of the taxation and revenue department, effective 
NMSA 1978, as enacted by Laws 1973, ch. 258, § 12, relat- May 19, 1982. 
ing to the furnishing of annual reports by the property tax 


7-35-10. Division to furnish valuation services to state agencies and 
political subdivisions of the state. 


The division shall provide, subject to the availability of resources within the division, assistance 
services to state agencies and political subdivisions in the valuation of property owned or. being 
considered for purchase by the state or by political subdivisions. Agencies and political subdivi- 
sions that are not funded from the state general fund shall reimburse the division for the actual 
cost incurred in the valuation of the property. 


History: 1953 Comp., § 72-28-13, enacted by Laws 
1975, ch. 172, § 1; 1982, ch. 28, § 2. 


ARTICLE 36 


y 
Valuation of Property 

Sec. Sec. 

7-36-1. Provisions for valuation of property; applicability. 7-36-12. Repealed, © 

7-36-2. Allocation of responsibility for valuation and 7-36-13. Repealed. 
determining classification of property for 7-36-14. Taxable situs; allocation of value of property. 
property taxation purposes; county asses- 7-36-15. Methods of valuation for property taxation pur- 
sor and department. poses; general provisions. 

7-36-2.1. Classification of property. 7-36-16. Responsibility of county assessors to determine 

7-36-3,;;Industrial revenue bond, pollution control bond, and maintain current and correct values of 
economic development bond and regional property. 

; air center special economic district bond 7-36-17. Repealed. 
project property; health related equip- 7-36-18. Collection and publication of HO eet ily valuation 
ment; tax:status. data. 

7-36-3.1. Metropolitan redevelopment property; tax sta- 7-36-19. Valuation of major industrial ani coramarcial 
tus of lessee's interests. properties; specialists’ services furnished 
7-36-3.2. Enterprise zone property; tax status of anew s to county assessor by department. » 
‘interests. 7-36-20.. Special method of valuation; land used primar- 
7-36-4, Fractional property interests; definitions; taxa- ily for agricultural purposes. 
tion and valuation of fractional interests. 7-36-21, Special method of valuation; livestock, 
7-36-5. Repealed. 7-36-21.1. Repealed. 
7-36-6. Repealed. 7-36-21.2. Limitation on increases in valuation of resi- 
7-36-7. . Property subject to valuation for property taxa- dential property. 
tion purposes. 7-36-21.3. Limitation on increase in value for single- 
7-36-8, Tangible personal property exempt from property family dwellings occupied by low-income 
tax; exceptions. owners who are sixty-five years of age or 
7-36-9. Repealed. older or disabled; requirements; penalties. 
7-36-10. Repealed. 7-36-22, Mineral property; definitions and classifications 
7-36-11. Reserved. for valuation purposes. , 
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7-36-1 VALUATION OF PROPERTY 7-36-2 


Sec. 

7-36-23, Special method of valuation; mineral property 
and property used in connection with min- 
eral property; exception for potash and 
uranium mineral property and property 
used in connection with potash and ura- 
nium mineral property. 

7-36-24. Special method of valuation; mineral property 
and property used in connection with min- 
eral property when the primary produc- 
tion from the mineral property is potash, 

7-36-25. Special method of valuation; mineral property 
and property used in connection with min- 
eral property when the primary produc- 
tion from the mineral property is uranium. 

7-36-26. Special method of valuation; manufactured 
homes. 

7-36-27. Special method of valuation; pipelines, tanks, 
sales meters and plants used in the pro- 
cessing, gathering, transmission, storage, 
measurement or distribution of oil, natural 
gas, carbon dioxide or liquid hydrocarbons. 


Sec. 

7-36-28, Special method of valuation; pipelines, tanks, 
collection systems, meters, plants and 
hydrants used in the collection, trans- 
mission, storage, treatment, discharge, 
measurement or distribution of water or 
wastewater. 

7-36-29. Special method of valuation; property used for 
the generation, transmission or distribu- 
tion of electric power or energy. 

7-36-30. Special methods of valuation; property that is 
part of a communications system. 

7-36-31. Special method of valuation; operating railroad 
property. 

7-36-32. Special method of valuation; commercial air- 
craft. 

7-36-33. Special method of valuation; certain industrial 
and commercial personal property. 


7-36-1. Provisions for valuation of property; applicability. 


The provisions of this article apply to and govern the determination of value of all property sub- 
ject to valuation for property taxation purposes under the Property Tax Code. 


History: 1953 Comp., § 72-29-1, enacted by Laws 
1973, ch, 258, § 18... 

Cross references. — For constitutional provision as to 
equality of ad valorem taxation, see N.M. Const., art. VIE; 
§ 1. 


For constitutional provision as to property tax limits 


and exceptions, see N.M. Const., art. VIII, § 2. 
For constitutional provision as to assessment of lands, 
see N.M.:Const., art. VIII, § 6. 


ANNOTATIONS 


Law reviews. — For comment, "Ad Valorem Taxes - 
Omitted Property and Improvements - Assessments," see 
6 Nat. Resources J, 105 (1966), 

For comment, "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see 16 Nat. Resources J. 
415 (1976). 

For article,."New Mexico Taxes: Taking Another Look," 
see 32 N.M.L. Rev. 351 (2002). 


7-36-2. lication of responsibility for valuation and determining 
classification of property for property taxation purposes; 
county assessor and department. 


A. The county assessor is responsible and has the authority for the valuation of all property 
subject to valuation for property taxation purposes in the county except the property specified by 


Subsections.B and C of this section. 


B. The department is responsible and has the authority for the valuation of all property subject 
to valuation for property taxation purposes and used in the conduct of the following businesses: 


(1) railroad; 


(2) communications system as that term is defined in Section 7-36-30 NMSA 1978; 


(3) pipeline; 
(4) public utility; and 
(5) airline. 


C, The department is responsible and has the authority for the valuation of property subject to 
valuation for property taxation purposes when that property is: 
(1) an electricity generating plant, whether or not owned by a public utility, if all or part of 
the electricity is generated for ultimate sale to the consuming public; 
(2) mineral property and property held or used in connection with mineral property as 
defined in Sections 7-36-22 through 7-36-25 NMSA 1978; or; 
(3) machinery, equipment and other personal property of all resident and nonresident per- 


sons customarily engaged in construction that involves the use during a tax year of the machin- 
ery, equipment and other personal property in more than one county. For the purposes of this 
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7-36-2 TAXATION . 7-36-2 


paragraph, "construction" means leveling or clearing land, excavating earth, drilling wells of any 
type, including seismograph shot holes or core drilling, or similar work, or building, altering, re- 
pairing or demolishing any: 

(a) road, highway, bridge, parking area or related project; 

(b) building, fence, stadium or other structure; 

(c). airport, subway. or similar facility; 

(d) park, trail, athletic field, golf course or similar facility; 

(e) dam, reservoir, canal, ditch or similar facility; 

(f) sewerage or water treatment facility, power generating plant, pump station, natu- 
ral gas compressing station, gas processing plant, coal gasification plant, refinery, distillery or 
similar facility; 

(g) sewerage, water, gas or other pipeline; 

(h) transmission line; 

(i) radio, television or other tower; 

(j) water, oil or other storage tank; 

(k) shaft, tunnel or other mining appurtenance; or 

(1) similar work. 

D. The entity having responsibility and authority for valuing the property described in Subsec- 
tions A through C of this section shall also have responsibility and authority for classifying that 
property as either residential or nonresidential under the provisions of Section 7-36-2.1 NMSA 
1978. 

E. The secretary by rSeulition may daledade avukieeniti to the soa assessor for the valuation 
and classification of property subject to valuation for property taxation purposes for which the de- 
partment is responsible pursuant to Subsections B through D of this:section only if: 

(1) the property is held or used in connection with the transmission, storage, measure- 
ment or distribution of water and the transmission, storage, measurement, and distribution is 
conducted by a single person entirely within a single county; or 

(2) the property is held or used in connection with a communications system'as defined in 
Section 7-36-30 NMSA 1978 and the system operates entirely within a single county., 

F. The department is authorized to enter into one or more agreements with each county as- 
sessor, subject to approval of each agreement by the appropriate board of county commissioners, 
under which the county assessor agrees to perform the valuation of property for which the depart- 
ment is responsible under Subsection B of this section but which property is not subject to the 
special methods of valuation set, forth in Sections 7-36-27, 7-36-28 and. 7-36-30 through 7-36-32 
NMSA 1978. 


History: 1953 Comp., § 72-29-2, enacted by Laws based solely on whether a contractor uses: his equipment 
1973, ch, 258, § 14; 1974, ch, 92, § 5; 1975, ch. 156, § 1; in more than one county was arbitrary and resulted in a 
1975, ch. 165, § 1; 1981, ch. 37, § 62; 1985, ch. 109, § 2; denial of equal protection of the law; therefore, to the ex- 
1995, ch. 12, § 6. tent that valuation by the property appraisal department 

Cross references, — For county assessors, see Chap- deprives the taxpayer of the exemption in/former 7-36-9 
ter 4, Article 39 NMSA 1978, NMSA 1978, that section is unconstitutional, Halliburton 

The 1995 amendment, effective June 16, 1995, substi- Co. v. Property Appraisal Dep't, 1975-NMCA- 123, 88 N.M. 
tuted "department" for "division" in the section heading 476, 542 P.2d 56. 
and in Subsections B, C, and E; inserted "gas processing Use of equipment in multiple counties cannot be 
plant, coal gasification plant, refinery, distillery" in Sub- defended on basis of administrative convenience. 
paragraph C(3)(f); substituted "secretary" for "director" — A classification based solely on the use of machinery 
near the beginning of Subsection E; and added Subsec- and equipment in more than one county is patently un- 
tion F. reasonable, and cannot be defended on the basis of assess- 


ment procedures. Administrative convenience in. arriving 


ANNOTATIONS at ‘a valuation of the property involved does not show a 

Different tax treatment based on use ofcontrac- rational basis for taxing inventories of contractors who 
tor's equipment unconstitutional. — Since the effect of report value to the property appraisal department rather 
former 7-36-9 NMSA 1978 and 72-6-4A(1)(c), 1953 Comp., _. than to the county assessor. The fact that taxpayers may 
(predecessor of this section), was that contractors whose reasonably be required to report their property values to 
machinery and equipment was used in more than one different government offices because of differences in geo- 
county were subject to property tax on sales inventories, graphic operations does not provide a reasonable basis for 
and contractors whose machinery and equipment was not a difference in tax treatment on the values reported. Hal- 
used in more than one county were not subject to property liburton Co. v. Property Appraisal Dep't, 1975-NMCA-123, 


tax on sales inventories, this difference in tax treatment 88 N.M. 476, 542 P.2d 56. 
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7-36-2.1 


Mineral value taxed centrally. — In New Mexico, 


any mineral value, whether. held in fee or as severed | 
minerals, may only be classified and valued by the state 


tax commission (now taxation and revenue department), 
Gerner v, State Tax Comm'n, 1968-NMSC-022, 71 NM. 
385, 378 P.2d 619, 

Director, not court, to choose between conflict- 


ing inferences. — Decision of the director supported by | 


substantial evidence that taxpayer contractor's activities, 
which were performed prior to production from a well, in 
the usual course of business, involving the use of machin- 


ery and equipment commonly used in the course of drill-: 


ing an oil and gas well came within 72-6-4A(1)(c), 1953 
Comp. (now Section 7-36-2C(3) NMSA 1978), was affirmed 
since although there was conflicting evidence and it was 


for the director to choose between conflicting inferences, | 


Halliburton Co. v. Prop, Appraisal Dep't, 1975-NMCA-123, 
88 N.M., 476, 542 P.2d 56. 

~ Use of machinery and equipment sufficient. — 
Section 72-6-4A(1)(c), 1953 Comp. (now Section 7-36-2C(8) 
NMSA 1978), by its terms, did not require a company to be 
the drilling contractor; the contractor's work must involve 
the use of, but not be limited to, machinery and equipment 
commonly used in oil and gas well drilling. Halliburton 
Co. v. Prop. Appraisal Dep't, 1975-NMCA-123, 88 N.M: 
476, 542 P.2d 56, 


Assessed value is not competent direct evidence - 


of value for purposes other than taxation, Gomez v. Board 
of Educ., 1966-NMSC-095, 76 N.M. 305, 414 P.2d 522. 

Valuation of livestock. — Subsection D of Section 7- 
36-21 NMSA 1978 does not allocate valuation of livestock 
responsibility to the division (department); instead, that 
section simply requires the division (department) to su- 
pervise the assessor by establishing classes of livestock 
and values for those classes of livestock, While the divi- 
sion (department) must establish general criteria for 
valuing livestock, the county assessor does the actual val- 
uation. Zwaagstra v. DelCurto, 1992-NMCA-087, 114 N.M, 
263, 837 P.2d 457. 

Department found in contempt for failing to 
value and assess high-voltage transmission lines 


7-36-2.1. Classification of property. 


VALUATION OF PROPERTY 7-36-3 


for property taxes. — Where petitioners petitioned for 


a writ of mandamus to compel the New Mexico taxation 
and revenue department (department) to establish values 


for two high-voltage transmission lines in Harding county 
and report those values to, the Harding county assessor 
so that property taxes could be assessed on the lines, and 
where the district court issued the peremptory writ, de- 
termining that the transmission lines were taxable, and 
ordered the department to complete the valuation pro- 
cesses for the two transmission lines, timely conclude any 
protests, and certify the values to the county assessor for 
preparation of a bill for the property tax due, and where, 


«following an administrative hearing officer's conclusion 
that the transmission lines did not have any value for 


tax assessment purposes, the department certified that 
the transmission wére not taxable, which was contrary to 


‘+ the district court's order, and certified to the district court 


that the department complied with the court's order, and 
where petitioners then filed a motion for an order to show 
cause, arguing that the department had not complied with 
the peremptory writ, the district court did not abuse its 


_.discretion in holding the department in contempt and in 


awarding petitioners attorney fees as sanctions, because 
the department admittedly failed to act in accordance 


‘with the dictates of the law after the district court or- 
dered the department. to act and after the department 


was given notice and an opportunity to be heard. Hard- 
ing Cnty. Bd. of Comm'rs v. N.M. Tax'n & Revenue Dep't, 
2021-NMSC-007, aff'g A-1-CA-36305, mem. op. (May 24, 
2019) (nonprecedential). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Method 
of rule for valuation of. leasehold interest for purpose of 
property taxation, 84 A.L,R. 1310. 

Price paid or received by taxpayer for property, as evi- 
dence of its value for tax purposes, 160 A.L.R. 684. 

Method of calculating value of stock of goods or the 
like for purposes of tangible personal property tax, 66 
A.L.R.2d 833. . 

Separate, assessment and taxation of air rights, 56 
A.L.R.3d 1300, 


A. Property, subject. to valuation for property taxation purposes shall be classified as either 


residential property or nonresidential property. 


B. The department by regulation, ruling, order or other directive shall provide for the imple- 
mentation of a classification system and shall include a method for apportioning the value of 
multiple-use properties between residential and nonresidential components. 


History: 1978 Comp., § 7-36-2.1, enacted by Laws 
1981, ch. 37, § 63; 1995, ch. 12, § 7. 

Cross references. — For fousial methods of valuation 
of property, see 7-36-15 NMSA 1978. 

For limitations on tax rates on residential property, see 
7-37-7.1 NMSA 1978. 


For presumption of nonresidential classification, see 7- 
38-17.1 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "department" for "division" and made a minor sty- 
listic change in Subsection B. 


7-36-3. Industrial revenue bond, pollution control bond, economic 
development bond and regional air center special economic 
district bond project property; health related equipment; 


tax status. 


A. Property interests of a lessee in project property held under a lease from a county or a mu- 
nicipality under authority of an industrial revenue bond or pollution control revenue bond act, the 
Statewide Economic Development Finance Act [Chapter 6, Article 25 NMSA 1978] or the Regional 
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7-36-3.1 TAXATION 7-36-3.1 
Air Center Special Economic District Act [5-20-1 through 5-20-10 NMSA 1978] are exempt from 
property taxation for as long as there is an outstanding bonded indebtedness under the terms of 
the revenue bonds issued for the acquisition of the project property, but in no event for a period of 
more than thirty years from the date of execution of the first lease of the project to the lessee by 
the county or municipality. 

B. Property interests of a person, other than a public utility, arising out of the purchase of a 
project authorized by the Industrial Revenue Bond Act [Chapter 3, Article 32 NMSA 1978], the 
County Industrial Revenue Bond Act [Chapter 4, Article 59 NMSA 1978], the Pollution Control 
Revenue Bond Act [3-59-1 through 3-59-14 NMSA 1978], the Statewide Economic Development 
Finance Act or the Regional Air Center Special Economic District Act are exempt from property 
taxation for as long as the project purchaser remains liable to the project seller for any part of the 
purchase price, but not to exceed thirty years from the date of execution of the sale agreement. 

C. Property interests of'a participating health facility in health-related equipment purchased, 
acquired, leased, financed or refinanced with the proceeds of bonds issued under the Hospital 
Equipment Loan Act [Chapter 58, Article 23 NMSA 1978 ] are exempt from property taxation for 
as long as the participating health facility remains liable for any amount under any lease, loan or 
other agreement securing the bonds, but not to exceed thirty years from the date the bonds were 
issued for the health-related equipment. 

D. The exemptions from property taxation under this section are not cumulative; provided, 
however, that the exemptions may be applied consecutively if subsequent exemptions relate to the 
financing of a new project or new health-related equipment. 


History: 1953 Comp., § 72-29-2.1, enacted by Laws 
1975, ch, 218, § 1; 1977, ch. 137, § 1; 2003, ch. 349, § 20; 
2006, ch. 90, § 1; 2006, ch, 92, § 1; 2019, ch. 13, § 11. 

The 2019 amendment, effective June 14, 2019, pro- 
vided that property within a district held under a lease 
from a county or municipality is exempt from property 
tax as long as there is outstanding bond indebtedness in 
the same way industrial revenue bonds are exempt from 
property tax; in the section heading, added "and regional 
air center special economic district bond"; and in Subsec- 
tions A and B, added "or the Regional Air Center Special 
Economic District Act". 

The 2006 amendment, effective May 17, 2006, added 
a new Subsection C, to provide a property tax exemption 
for property interests in health-related equipment; and in 
Subsection D (formerly Subsection C), provided that the 
exemption may be applied consecutively if subsequent 


exemption relate to the financing of a new project or new 
health-related equipment. 

Duplicate laws. — Laws 2006, ch. 90, § 1 and Laws 
2006, ch. 92, § 1 enacted identical amendments to this sec- 
tion. The section was set out as amended by Laws 2006, 
ch. 92, §1. See 12-1-8 NMSA 1978. 

Applicability. — Laws 2006, ch, 92, § 4 made the pro- 
visions of Laws 2006, ch, 92, § 1 ‘applicable to property tax 
years beginning on or after January 1, 2006. 

The 2003 amendment, effective June 20, 2008, in- 
serted "or the Statewide Economic Development Finance 
Act" in Subsections A and B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Pollu- 
tion control; validity and construction of statute or ordi- 
nance allowing tax exemption for property used in pollu- 
tion control, 65 A.L.R.3d 434. 


7-36-3.1. Metropolitan redevelopment property; tax status of lessee's | 
interests. 


Property interests of a lessee in project property held under a lease with respect to a project 
authorized by the Metropolitan Redevelopment Code [Chapter 3, Article 6(0A NMSA 1978] and 
acquired or held by a municipality prior to January 1, 1986 under the provisions of that code are 
exempt from property taxation for as long as there is an outstanding bonded indebtedness, but in 
any event for a period not to exceed ten years from the date of execution of the first lease of the 
project by the municipality. Property interests of a lessee of or an owner of a substantial beneficial 
interest in project property acquired or held by a municipality on or after January 1, 1986 with re- 
spect to a project authorized by the Metropolitan Redevelopment Code are exempt from property 
taxation for a period extending from the date of acquisition of the project property by the munici- 
pality through December 31 of the year in which the seventh anniversary of that acquisition date 
occurs. 


Cross references. — For Community Development In- 
centive Act, see 3-64-1 NMSA 1978 et seq. 


History: 1978 Comp., § 7-36-3.1, Picket iby Laws 
1979, ch, 56, § 2; 1985, ch. 225, § 5. 
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7-36-3.2. Enterprise zone property; tax status of lessee's interests. 


Property interests of a lessee in project property held under a lease with respect to a project au- 
thorized by the Enterprise Zone Act [5-9-1 through 5-9-15 NMSA 1978] and acquired or held by a 
local government are exempt from property taxation for a period not to exceed ten years from the 
date of execution of the first lease of the project by the local government. 


History: 1978 Comp., §.7-36-3.2, enacted by Laws 
1998, ch. 33, § 16. 


7-36-4.’ Fractional property interests; definitions; taxation and 
valuation of fractional interests. 


A. As used in this section: 

(1) "fractional interest" means a tangible interest in real property, except for mineral prop- 
erty as defined in Section 7-36-22 NMSA 1978, that is less than the total of the interests existing 
in the property, but "fractional interest" does not include those property interests described in 
Sections 7-36-3, 7-386-3.1 and 7-36-3.2 NMSA 1978 nor does it include the lessee's interest under a 
lease when the term of the lease is more than seventy-five years; 

(2) "exempt entity" means any person whose real property is exempt from taxation under 
the constitution of New Mexico or the Enabling Act (36 Stat. 557, as amended) by reason of owner- 
ship; 

(3) "exempt property" means property that is exempt from property taxation pursuant to 
Article 8, Section 3 of the constitution of New Mexico by reason of use; 

(4) "improvements" includes surface and subsurface structures, fixtures, transmission 
lines, pipelines and other works, but "improvements" does not include: 

(a) that property either included or specifically excluded under the terms "property 
used in connection with mineral property" under Section 7-36-23 NMSA 1978, "property used in 
connection with potash mineral property" under Section 7-36-24 NMSA 1978 and "property used 
in connection with uranium mineral property" under Section 7-36-25 NMSA 1978; 

(b) a dwelling occupied by a low-income resident in a housing project authorized un- 
der the provisions of the Municipal Housing Law [Chapter 3, Article 45 NMSA 1978]; and 

(c) those property interests described in Sections 7-36-3, 7-36-3.1 and 7-36-3.2 NMSA 
1978; 

(5) "nonexempt entity" means any person that is not an exempt entity; and 

(6) "nonexempt property" means property that is not exempt property. 

B. Fractional interests of nonexempt entities in real property of exempt entities are exempt 
from property taxation under the Property Tax Code, but this exemption shall not apply to the 
following property: a a 

(1) improvements of land of an exempt entity if the improvements are owned or leased by 
a nonexempt entity; these improvements are subject to valuation for property taxation purposes 
and to property taxation to be paid by the nonexempt entity; and 

(2) property interests of nonexempt entities held under equitable title in the property of 
exempt entities. | | 

C. When fractional interests are created in property: 

(1) fractional interests that are nonexempt property shall be reported to the appropriate 
valuation authority by the fractional interest owners for valuation for property tax purposes if the 
owner is a nonexempt entity; and 

(2) except for fractional interests owned by the United States, an Indian nation, tribe or 
pueblo, the state of New Mexico or a political subdivision of the state, fractional interests that 
are owned by a nonexempt entity but are claimed to be exempt property shall be reported by the 
owner to the appropriate valuation authority for a determination of exemption status and valua- 
tion if determined to be nonexempt property. 

D. Fractional interests that are nonexempt property shall be valued by the applicable method 
of valuation pursuant to the Property Tax Code, and if fractional interests that are exempt property 
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have been created, the value of the remaining nonexempt fractional interests shall be determined 
in the property tax year following the creation of the interests as the value of the property in the 
property tax year immediately prior to the year in which creation of the fractional interests oc- 
curred, increased or decreased by the value directly attributable to the creation of the fractional 
interests that are exempt property. For subsequent property tax years, the nonexempt fractional 


interests shall be valued pursuant to the applicable methods of valuation. 


History: 1953 Comp., § 72-29-2.2, enacted by Laws 
1976, ch. 61, § 1; 1977, ch. 285, § 1; 1985, ch. 109, § 3; 
1985, ch. 225, § 6; 1995, ch. 12, § 8; 1998, ch. 49, § 1. 

Cross references, — For constitutional provision as to 
tax exempt property, see N.M. Const., art. VII, § 3. 

For constitutional provision as to head of family and 
veteran exemption, see N.M. Const., art. VIII, § 5. 

For the Enabling Act for New Mexico, see Pamphlet 3 in 
Volume 1 NMSA 1978, 

The 1998 amendment, effective May 20, 1998, in the 
section heading, inserted "taxation and valuation of frac- 
tional interests"; added new Paragraplis A(3) and A(6) and 
redesignated the remaining Paragraphs in Subsection A 
accordingly; substituted "subject" for "hereby subjected” 
in Paragraph B(1); and added a new Subsection C, 

The 1995 amendment, effective June 16, 1995, des- 
ignated the existing introductory language as Subsection 
A and redesignated former Subsections A through D as 
Paragraphs A(1) through A(4); deleted "and Sections 7- 
36-5 and 7-36-6 NMSA 1978" following "section" in the 
introductory phrase of Subsection A; inserted references 
to Section 7-36-3.2 in Paragraph A(1) and Subparagraph 
A(3)(c); added Subsection B; and made related stylistic 
changes. 


7-36-5. Repealed. 


Repeals. — Laws 1995, ch. 12, § 15, repealed 7-36-5 
NMSA 1978, as enacted by Laws 1976, ch. 61, § 2, relating 
to fractional interests, legislative findings and purposes, 


7-36-6. Repealed. 


Repeals. — Laws 1995, ch. 12, § 15, repealed 7-36-6 
NMSA 1978, as enacted by Laws 1976, ch. 61, § 3, relating 
to fractional interests, improvement, property tax status, 


ANNOTATIONS 


Constitutional. — Constitutional guarantees of equal 
protection and uniform taxation are not violated by the 
provision of this section for a 75-year,limitation on leases 
qualifying for exemption. Welch v. Sandoval Cnty. Valua- 
tion Protests Bd., 199'7-NMCA-086, 123 N.M. 722, 945 P.2d 
452, cert. denied, 123 N.M. 627, 944 P.2d 275. 

License, not constituting interest in real prop- 
erty, does not meet definition of "fractional inter- 


est" set forth in Subsection A of this section. Cutter Flying 


Serv., Inc. v. Property Tax Dep't; 1977-NMCA-105, 91 N.M. 
215, 572 P.2d 943. . 

"Term of the lease" means the original term; thus, 
where a lease had an original term of more than 75 years 
but had less than 75 years remaining, the leasehold was 
not a "fractional.interest" under Paragraph A(1). Welch v. 
Sandoval. Cnty. Valuation Protests Bd., 1997-NMCA-086, 
123 N.M. 722, 945 P.2d 452, cert. denied, 123°N.M. 627, 
944 P.2d 275. 

"Real. property" is generally understood to mean a 
parcel of land together with all structures, fixtures and 
improvements upon it. Cutter Flying Serv., Inc. v, Property 
Tax Dep't, 1977-NMCA-105, 91 N.M. 215, 572 P.2d 943. 


effective June 16, 1995. For provisions of former section, 
see the 1994 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see 7-36-4 NMSA 1978. 


effective June 16, 1995. For provisions of former section, 
see the 1994 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see-7-36-4 NMSA 1978. 


7-36-7. Property subject to valuation for property taxation purposes. 


A. Except for the property listed in Subsection B of this section or exempt pursuant to Sec- 
tion 7-36-8 NMSA 1978, all property is subject to valuation for property taxation purposes under 
the Property Tax Code if it has a taxable situs in the state. 

B. The following property is not subject to valuation for property taxation purposes under the 


Property Tax Code: 


(1) property exempt from property taxation under the federal or state constitution, federal 


law, the Property Tax Code or other laws, but: 


(a) this does not include property all or a part of the value of which is exempt because 
of the application of the veteran, disabled veteran or head-of-family exemption: 

(b) this provision does not excuse an owner from obligations to report the owner's 
property as required by regulation of the department adopted under Section 7-38-8.1 NMSA 1978 
or to-claim its exempt status under Subsection C of Section 7-38-17 NMSA 1978; 

(c) this includes property of a museum that: 1) has been granted exemption from the 


federal income tax by the United States commissioner of internal revenue as an organization de- 
scribed in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended or renumbered; 2) 
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is used to provide educational services; and 3) grants free admission to each student who attends 
a public school in the county in which the museum is located; and 

(d) . this includes property that is operated either as. a community to which the Con- 
tinuing Care Act [Chapter 24, Article 17 NMSA 1978] applies or as a facility licensed by the de- 
partment of health to operate as a nursing facility, a skilled nursing facility, an adult residential 
care facility, an intermediate care facility or an intermediate care facility for the developmentally 
disabled; and is owned by a charitable nursing, retirement or long-term care organization that: 
1) has been granted exemption from the federal income tax by the United States commissioner of 
internal revenue as an organization described in Section 501(c)(3) of the Internal Revenue Code 
of 1986, as amended or renumbered; 2) donates or renders gratuitously a portion of its services 
or facilities; and 3) uses all funds remaining after payment of its usual and necessary expenses of 
operation, including the payment of liens and encumbrances upon its property, to further its chari- 
table purpose, including the maintenance, improvement or expansion of its facilities; 

_ (2) oil and gas property subject to valuation and taxation under the Oil and Gas Ad Va- 
lorem Production Tax Act [Chapter 7, Article 32 NMSA 1978] and the Oil and Gas Production 
Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978]; and 

(3) productive copper mineral property subject to valuation and taxation under the Cop- 
per Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]; for the purposes of this 
section, “copper mineral property" means all mineral property and property held in connection 
with mineral property when seventy-five percent or more, by either weight or value, of the salable 
mineral extracted from or processed by the mineral property is copper. 


History: 1953 Comp., § 72-29-3, enacted by Laws the charitable use requirements for tax exemption under 
1973, ch. 258, § 15; 1981, ch. 37, § 53; 1982, ch. 28, § art. VIII, § 3 of the New Mexico constitution, the county 
8; 1990, ch. 125, § 3; 1995, ch. 12, § 9; 2000, ch. 92, § assessor had standing to challenge the constitutionality 
2; 2000, ch. 94, § 2; 2001, ch. 217, § 1; 2008, ch. 46, § 1. of 7-36-7(B)(1)(d) NMSA 1978, because a justiciable con- 

Cross references. — For constitutional provision as troversy existed with regard to petitioner's claim of en- 
to equality in ad valorem taxation, see N.M. Const., art. titlement to a tax exemption and the county assessor is 
VIII, § 1. responsible and has the authority for the valuation of all 

For constitutional provision as to tax exempt property, property subject to valuation for property tax purposes. 
see N.M. Const., art, VIII, § 3. El Castillo Ret. Residences v. Martinez, 2017-NMSC-026, 

For constitutional provision as to head of family and aff'g 2015-NMCA-041, and overruling La Vida Llena v. 
veteran exemptions, see N.M. Const., art. VIII, § 5. Montoya, 2013-NMCA-048, 299 P.8d 456. 

For constitutional provision as to assessment of lands, Constitutional limitation on the legislature's 
see N.M. Const., art. VIII, § 6. power. — N.M. Const., art. VIII, § 3 operates as a limit 

For tax assessment of land by reference to numbers on the legislature's power to redefine categories of prop- 
given by county surveyor, see 4-42-13 NMSA 1978. erty which will be exempt from taxation, and 7-36-7(B) 

For Section 501(c)(3) of the Internal Revenue Code of (1)(d) NMSA 1978 may not be interpreted or applied to 
1986, see 26 USCS § 501(c)(3). grant exemptions that are not authorized by art. VIII, § 3. 

The 2008 amendment, effective February 28, 2008, El Castillo Ret. Residences v. Martinez, 2017-NMSC-026, 
added Subparagraph (d) of Paragraph (1) of Subsection B. aff'g 2015-NMCA-041, and overruling La Vida Llena v. 

Applicability. — Laws 2008, ch. 46, § 2 provided that Montoya, 2013-NMCA-048, 299 P.3d 456. 

Laws 2008, ch. 46, § 1 was applicable to taxable years be- Where the Santa Fe county assessor appealed the dis- 
ginning on or after January 1, 2008. trict court's decision that petitioner, a retirement and con- 

The 2001 amendment, effective June 15, 2001, added tinuing care community, was improperly denied a chari- 
Paragraph B(1)(c). table property tax exemption, the New Mexico supreme 

The 2000 amendment, effective March 7, 2000, in- court held that the district court erred in concluding that 
serted "disabled veteran" in Subsection B(1) and made petitioner fulfilled the charitable use requirements for tax 
minor stylistic changes. . exemption under art. VIII, § 3 of the New Mexico consti- 

The 1995 amendment, effective June 16, 1995, in- tution, because petitioner, a self-sustaining community 
serted "or exempt pursuant to Section 7-36-8 NMSA that accepts and benefits only financially and medically 
1978" in Subsection A, screened residents based on requirements calculated in 

The 1990 amendment, effective March 7, 1990, in the interests of financial security for itself, did not cre- 
Subsection B, substituted "department" for "division" in ate any substantial public benefit and therefore cannot 
Paragraph (1), added Paragraph (3), and made related be entitled to exemption from taxation under 7-36-7(B) 
stylistic changes. (1)(d) NMSA 1978 or N.M. Const., art. VIII, § 3. El Cas- 

; tillo Ret. Residences v. Martinez, 2017-NMSC-026, aff'g 
ANNOTATIONS 2015-NMCA-041, and overruling.La Vida Llena v. Mon- 


toya, 2018-NMCA-048, 299 P.3d 456. 

Department found in contempt for failing. to 
value and assess high-voltage transmission lines 
for property taxes. — Where petitioners petitioned for 


Assessor's standing to raise the constitutionality 
of this section. — Where the Santa Fe county assessor 
appealed the district court's decision that petitioner, a 
retirement and continuing care community, was improp- ; : ‘ 
erly denied a charitable property tax exemption on the a writ of mandamus to compel the New Mexico taxation 
grounds that by meeting the plain language requirements and revenue department (department) to establish values 
of 7-36-7(B)(1)(d) NMSA 1978, petitioner had also fulfilled for two high-voltage transmission lines in Harding county 
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and report those values to the Harding county assessor 
so that property taxes could be assessed on the lines, and 
where the district court issued the peremptory writ, de- 
termining that the transmission lines were taxable, and 
ordered the department to complete the valuation pro- 
cesses for the two transmission lines, timely conclude any 
protests, and certify the values to the county assessor for 
preparation of a bill for the property tax due, and where, 
following-an administrative hearing. officer's conclusion 
that the transmission lines did not have any value for tax 
assessment purposes, the department certified that the 
transmission lines were not taxable, which was contrary 
to the district court's order, and certified to the district 
court that the department complied with the court's or- 
der, and where petitioners then filed a motion for an or- 
der to show cause, arguing that the department had not 
complied with the peremptory writ, the district court did 
not abuse its discretion in holding the department in con- 
tempt and in awarding petitioners attorney fees as sanc- 
tions, because the department admittedly failed to act in 


accordance with the dictates of the law after the district . 


court ordered the department to act and after the depart- 
ment was given notice and an opportunity to be heard. 
Harding Cnty. Bd. of Comm'rs v. N.M. Tax'n & Revenue 
Dep't, 2021-NMSC-007, aff'g A-1-CA-36305, mem. op. 
(May 24, 2019) (nonprecedential), 

Property operated under the Continuing Care 
Act. — Section 7-36-7(B)(1)(d) NMSA’ 1978 does not: re- 
quire a minimum amount of donated or gratuitously ren- 
dered services or facilities for charitable purposes in order 
for a continuing care facility to receive the property tax 
exemption. La Vida Llena v. Montoya, 20138-NMCA-048, 
299 P.3d 456. - 

Where protestant operated a continuing care facility 
pursuant to the Continuing Care Act, Section 24-17-1 
NMSA 1978 et seq., had been granted an exemption from 
federal taxes, used all funds remaining after payment of 
its usual and necessary expenses of operation to further 
its charitable purpose, provided services to some medicare 
residents when the cost of their care exceeded medicare 
reimbursement, permitted its staff time to serve other 
charitable organizations, provided services for its foun- 
dation, and did not terminate resident agreements. when 
residents did not pay, protestant donated or rendered gra- 
tuitously some part of its facilities and services for chari- 
table services and was entitled to receive the property tax 
exemption. La Vida Llena v. Montoya, 2013-NMCA-048, 
299 P.3d 456. ~~ 

Property to provide educational services. — Prop- 
erty devoted primarily and substantially to traditional 
museum functions of; (1) the preservation and exhibition 
of significant aspects, artifacts, and works of our lives 
and history for the benefit of the general public's appre- 
ciation, study, and knowledge; and (2) the carrying on 
of museum-related educational programs and activities 
such as lectures, studies, publishing scholarly materials, 
and creating instructional materials, is property with 
uses and purposes that ought to be considered for educa- 
tional purposes tax exemption pursuant to the state con- 
stitution. Georgia O'Keefe Museum v. County of Santa Fe, 
2003-NMCA-008, 133 N.M. 297, 62 P.8d 754. 


TAXATION 
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To qualify for the educational purposes tax, exemption, 
a museum must adhere to a systematic approach to learn- 
ing. This requires an ordered, methodical, structured, and 
regular learning opportunity provided by the museum 
owner whose primary goal and major purpose through the 
museum is to impart knowledge and information in order 
to educate the public in respect to a branch of learning 
and it requires substantial public benefit. Georgia O'Keefe 
Museum v. County of Santa Fe, 2003-NMCA-003, 133 N.M. 
297, 62 P.3d 754. 

Indian lands and property exempt. — New Mexico 
Const., art. XXI, § 2, clearly precludes state from taxing 
Indian. lands and Indian property on the reservation. 
Prince v. Board of Educ., 1975-NMSC-068, 88 N.M. 548, 
543 P.2d 1176. 

Private non-Indian corporations cannot escape 


_ obligation to pay state taxes by locating their property 


on Indian reservations. Nothing forbids the imposition of 
such a tax, since it does not in any way infringe on the 
right of reservation Indians to make their own laws and be 
ruled by them. Prince v. Board of Educ., 1975-NMSC-068, 
88 N.M. 548, 543 P.2d 1176. 

State may tax property of corporation leasing 
land from Indian tribe. — Nothing prevents New 
Mexico from imposing a tax on the property of non-Indian 
corporations leasing land from the Navajo tribe, despite 
the fact that the property might be located on the reser- 
vation, because although the land itself cannot be taxed, 
the non-Indian property, which does not belong to and 
may not be acquired by the United States or reserved for 
its use, can. As private property owned by, non-Indians 
who are not performing a federal function, it is subject to 
the taxing powers of this state. Prince v. Board of Educ., 
1975-NMSC-068, 88 N.M. 548, 543 P.2d 1176. 

Lease to construct housing on federal land sub- 
ject to tax. — Congress having explicitly removed the 
bar of sovereign immunity as it applied to property be- 
longing to the United States, the immunity granted the 
federal government by N.M. Const., art. VIII, § 3, and art. 
XXI, § 2, clearly was not available to one who had lease to 
construct military housing on federal land. It was his in- 
terest that was subject to taxation. Kirtland Heights, Inc. 
v. Board of Cnty, Comm'rs, 1958-NMSC-066, 64 N.M. 179, 
326 P.2d 672. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur. 2d State and Local Taxation §§ 191 to 220, 

Duty to pay real-property taxes as affected by time 
of commencement or termination of life estate, 8 
A.L.R.4th 643. . 

Exemption of nonprofit theater or concert hall from lo- 
cal property taxation, 42 A.L.R.4th 614. 

Property tax: effect of tax-exempt lessor's reversionary 
interest on valuation of nonexempt lessee's interest, 57 
A.L.R.4th 950, 

Exemption from real- -property taxation of residential 
facilities maintained by hospital for patients, staff, or oth- 
ers, 61 A.L.R.4th 1105. 

Nursing homes as exempt from property taxation, 34 
A.L.R.5th 529. 

84 C.J.S. Taxation § 120, 


7-36-8. Tangible personal property exempt from property tax; 


exceptions. 


A. Except as provided in Subsection B of this section, tangible personal piberty owned by ‘a 


person is exempt from property taxation. 


B. The following tangible personal property owned by a person is subject to valuation and 


taxation under the Property Tax Code: 
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(1) livestock; bo oulexr ted 

(2) manufactured homes; 

(3) aircraft not registered under the Aiteraft Registration Act [64-4-1 eee 64-4-15 
NMSA 1978]; 

(4) private railroad cars, the earnings of which are not taxed under the provisions of the 
Railroad Car Company Tax Act [Chapter 7, Article 11 NMSA 1978]: 

(5) tangible personal property subject to valuation under Sections 7-36-22 through 7-36- 
25 and 7-36-27 through 7-36-32 NMSA 1978; 

(6) vehicles not registered under the provisions of the Motor Vehicle Code [Chapter 66, Ar- 
ticles 1 through 8 NMSA 1978} and for which the owner has claimed a deduction for depreciation 
for federal income tax purposes during any federal income taxable year occurring in whole or in 
part during the twelve months immediately preceding the first day of the property tax year; and 

(7) other tangible Lgeingge property not specified in Paragraphs (1) through (6) of this 
subsection: 

(a) that is used, produced, manufactured, held for sale, leased or maintained by a per- 
son for purposes of the person's profession, business or occupation; and 

(b) for which the owner has claimed a deduction for depreciation for federal income 
tax purposes during any federal income taxable year occurring in whole or in part ere the 
bwal¥e months pie cpp preceding the first day of the property tax year. 


History: 1953 Comp., § 72-1-21, enacted by Laws The 1995  motenrelel effective June 16,1995, sub- 
1973, ch. 373, § 1 and recompiled as § 72-29-3.1 by | stituted "Tangible" for "Certain" and added "exceptions" 
Laws 1974, ch. 92, § 35; 1975, ch, 53, § 1; 1983, ch. 295, in the section heading and rewrote the section to such an 
§ 1; 1991, ch, 166, § 4; 1992, ch. 34, § 1; 1993, ch. 8, § 1; extent that a detailed comparison would be pei aede 
1995, ch. 12, § 10. t 

Cross references, — For constitutional provision as to ANNOTATIONS 
tax exempt property, see N,M. Const., art. VIII, § 3. rine Jur. 2d, A.L.R. and C.J.S. references. — Clas- 


For constitutional provision as to head of family and sification, as real estate or personal property, of mobile 


veteran exemptions, see N.M. Const., art. VHI, § 5. homes or trailers for purposes of state or local taxation, 7 
For constitution provision as to disabled veteran ex- AL.R.4th 1016. 


emption, see N.M. Const., art. VIII, § 15. 


7-36-9. Repealed. 


Repeals. — Laws 1993, ch. 8, § 2 repealed 7-36-9 property taxation, exceptions, effective June 18, 1993. For 
NMSA 1978, as enacted by Laws 1973, ch. 374, § 2, re- provisions of former section, see the 1992 NMSA 1978 on 
lating’ to inventories of personal property exempt from NMOneSource.com: 

i das 8 


7-36-10, Répéaled. 


Repeals. — Laws 1993, ch. 8, § 2 repealed 7-36-10 property taxation, exceptions, effective June 18, 1993. For 
NMSA 1978, as enacted by. Laws 1973, ch. 11, § 1, re- provisions of former section, see the 1992 NMSA 1978 on 
lating to inventories of personal property exempt from NMOneSource.com. 


7-36-11. Reserved. 


7-36-12. Repealed. 


Repeals. — Laws 1993, ch. 8, § 2'repealed 7-36-12 the Aircraft Registration Act, effective June 18, 1993. For 
NMSA 1978, as enacted by Laws 19738, ch. 10, § 1, relating provisions of former section, see the 1992 NMSA 1978 on 
to exemption from property tax, aircraft registered under NMOneSource.com. 


7-36-13. Repealed. 


Repeals. — Laws 1993, ch. 8, § 2 repealed 7-36-13 of Section § 7-11-83 NMSA 1978, effective June 18, 1993. 
NMSA 1978, as enacted by Laws 1973, ch. 9, § 1, relating For provisions of former section, see the 1992 NMSA 1978 
to exemption from property tax, private railroad cars, the on NMOneSource.com. 


earnings of which are subject to taxation under provisions 
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7-36-14. Taxable situs; allocation of value of property. 


A... Property has a taxable situs in the stateif: . 
(1) itis real property and is located in the state; 
(2) itis an interest in real property and the real property is located in the state; 
(3) itis personal property and is physically present in the state on the date when it is re- 
quired to be valued for property taxation purposes except for: 

(a) property being transported in interstate commerce that is physically present in 
the state only while being transported through or over the state; , 

(b) property that is consigned to a warehouse or factory in the state from outside the 
state for the purpose of storage, manufacturing, processing or fabricating and which is in transit to 
a final destination outside the state, whether the destination is specified before or after the origi- 
nal transportation begins; or 

(ec) wool, mohair, hides, pelts and farm crops when owned by the person that origi- 
nally produced them, but only during the tax year in which produced and the following tax 
year; 54 
(4) it is personal property that is a part of a communications system as that term is de- 
fined in Section 7-36-30 NMSA 1978 and, even though not physically present in the state on the 
date when it is required to be valued for property taxation purposes, it is an integral part of the 
system and substantial property that is on that date a part of the communications system is physi- 
cally present in New Mexico; or 

(5) itis personal property and, even though not ahveieally present in the state on the date 
when it is required to be valued for property taxation purposes, it is subject to valuation in accor- 
dance with the provisions of Section 7-36-31 or 7-36-32 NMSA 1978. 

B. Real property and interests in real property having a taxable situs in the tet shall be 
valued in and have their value allocated to the governmental units in which the real property is 
located unless a different method of allocation is specified under the Property Tax Code or by regu- 
lation of the department. 

C. Personal property having a taxable situs in the state faall be valued in and have its value 
allocated to the governmental units in which the property is located on the date it is required to 
be valued unless a different method of allocation is specified under the Property Tax Code. or by 
regulation of the department. 


History: 1953 Comp., § 72-29-4, enacted by Laws that the transmission lines did not have any value for. tax 
1973, ch. 258, § 16; 1985, ch. 109, § 4, assessment purposes, the department certified that the 
The 1985 amendment added Subsections A(4) and transmission lines were not taxable, which was contrary 
A(5), to the district court's order, and certified to the district 


court that the department complied with the court's or- 


ANNOTATIONS der, and where petitioners then filed a motion for an or- 
Department found in contempt for failing to der to show cause, arguing that the department had not 
value and assess high-voltage transmission lines complied with the peremptory writ, the district court did 
for property taxes. — Where petitioners petitioned for not abuse its discretion in holding the department in con- 
a writ of mandamus to compel the New Mexico taxation tempt and in awarding petitioners attorney fees as sanc- 
and revenue department (department) to establish values tions, because the department admittedly failed to act in 
for two high-voltage transmission lines in Harding county accordance with the dictates of the law after the district 
and report those values to the Harding county assessor court ordered the department to act and after the depart- 
so that property taxes could be assessed on the lines, and ment was given notice and an opportunity to be heard. 
where the district court issued the peremptory writ, de- Harding Cnty. Bd. of Comm'rs v. N.M. Tax'n & Revenue 
termining that the transmission lines were taxable, and Dept, 2021-NMSC-007, aff'g A-1-CA-36305, mem. op. 
ordered the department to complete the valuation pro- (May 24, 2019) (nonprecedential). ? 
cesses for the two transmission lines, timely conclude any Am. Jur, 2d, A.L.R. and C.J.S, references. — Situs of 
protests, and certify the values to the county assessor for tangible personal property for purposes of property taxa- 
preparation of a bill for the property tax due, and where, tion, 2 A.L.R.4th 432. 
following an administrative hearing officer's conclusion Situs of aircraft, rolling stock and vessels for purposes 


of property taxation, 3 A.L.R.4th 837. 
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7-36-15. Methods of valuation for property taxation purposes; general 
provisions. . 


A. Property subject to valuation for property taxation purposes under this article of the Prop- 
erty Tax Code shall be valued by the methods required by this article of the Property Tax Code 
whether the determination of value is made by the department or the county assessor. The same 
or similar methods of valuation shall be used for valuation of the same or similar kinds of property 
for property taxation purposes. 

B. Unless a method or methods of valuation are authorized in Sections 7-36-20 through 7-36- 
33 NMSA 1978, the value of property for property taxation purposes shall be its market value as 
determined by aren cat til of the sales of comparable property, income or cost methods of valuation 
or any combination of these methods. In using any of the methods of valuation authorized by this 
subsection, the valuation authority: 

(1) shall apply generally accepted appraisal ire and 

(2) in determining the market value of residential housing, shall consider any decrease in 
the value that would be realized by the owner in a sale of the property because of the effects of any 
affordable housing subsidy, covenant or encumbrance imposed pursuant to a federal, state or local 
affordable housing program that restricts the future use of the property or the resale price of the 
property or would otherwise prohibit the owner from fully benefitting from any enhanced value of 
the property. As used in this paragraph: 

(a) "subsidy, covenant or encumbrance imposed pursuant toa federal, state or local 
affordable housing program" includes those imposed by a nonprofit entity approved by a govern- 
mental entity as a qualifying grantee pursuant to the Affordable Housing Act [6-27-1 through 
6-27-8 NMSA 1978]; and 

(b) "residential housing" means any building, structure or portion thereof that i is pri- 
marily occupied, or designed or intended primarily for occupancy, as a residence by one or more 
households and any real property that is offered for sale or lease for the construction or location 
thereon of such a building, structure or portion thereof. "Residential housing" includes congregate 
housing, manufactured homes, housing intended to provide or providing transitional or temporary 
housing for homeless persons and common health care, kitchen, dining, recreational and other 
facilities primarily for use by residents of a residential housing project. 
_C. Dams, reservoirs, tanks, canals, irrigation wells, installed irrigation pumps, stock-watering 
wells and pumps, similar structures and equipment used for irrigation or stock-watering purposes, 
water rights and private roads shall not be valued separately from the land they serve. The fore: 
going improvements and rights shall be considered as appurtenances to the land they serve, and 
their value shall be included in the determination of value of the land: 

D. The department shall adopt regulations to implement the methods of valuation authorized 
in this article of the Property Tax Code. 


History: Laws 1978, ch. 258, § 17; 1953 Comp., § 72- methods of valuation" at the end of the first sentence; and 
29-5; reenacted by Laws 1975, ch. 165, § 2; 1995, ch. substituted "Section 7-88-90 NMSA 1978" for "72-31-88 
12, § 11; 2008,.ch. 77, § 1. NMSA 1953" in Subsection D. 

Cross references. — For constitutional provision as 
to equality in ad valorem taxation, see N.M. Const., art. ANNOTATIONS 
MOL STs “4 I, GENERAL CONSIDERATION. 

For constitutional provision as to assessment of lands, Il. MARKET VALUE. 
see N.M. Const., art. VIII, § 6. A. IN GENERAL. 

The 2008 amendment, effective February 29, 2008, B. COMPARABLE SALES METHOD. 
added Paragraph (2) of Subsection B: C. INCOME OR COST METHOD. 


Applicability. — Laws 2008, ch. 77, § 2 provided that Ill, EVIDENCE. 
the provisions of Laws 2008, ch. 77, § 1 apply to the 2008 
and subsequent property tax years. I. GENERAL CONSIDERATION. 
The 1995 amendment, effective June 16, 1995, in \ é i ' 
Subsection B, substituted "Sections 7-36-20 through 7-36- Exclusive reliance on evidence of prior year 
33 NMSA 1978" for "Sections 72-29-9 through 72-29-22 comparable sales was reasonable. — With respect to 
NMSA 1953", and substituted the language beginning "by comparable sales, the legislature intended assessors and 
application of the" for "by sales of comparable property, protests boards to consider only data available on Janu- 
or, if that method cannot be used due to the lack of com- ary 1 of the tax year of the valuation notice. AMREP Sw., 
parable sales data for the property being valued, then its Inc. v. Sandoval Cnty. Assessor, 2012-NMCA-082, 284 
value shall be determined using an income method or cost P.3d 1118. 
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Where the county valuation protests board refused to 
consider the taxpayer's comparable 2009 sales evidence 
and relied exclusively on comparable 2008 sales for the 
valuation of the taxpayer's property for the 2009 tax year 
based on the board's interpretation of statutory and ad- 
ministrative code provisions that required property to be 
valued using only data available on January 1, 2009, the 
board's interpretation of the statutory and administrative 
code provisions was reasonable. AMREP Sw., Inc, v, San- 
doval Cnty. Assessor, 2012-NMCA-082, 284 P.3d 1118. 

Assessor's valuation sufficient evidence. — Since 
the assessor's valuation is presumed to be correct it is 


' TAXATION 


sufficient evidence, where uncontradicted, to support the \ 


board's decision. Peterson Props. v. Valencia Cnty. Valua- 
tion Protests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 
1074. 

How presumption of assessor's valuation may be 
overcome. — The statutory presumption of correctness 
of the value of property by the county assessor for tax pur- 
poses can be overcome by a' taxpayer showing that the as- 
sessor did not follow the applicable statutory provisions, 
or by presenting evidence tending to dispute the factual 
correctness of the valuation. La Jara Land Developers, 
Ine: v. Bernalillo Cnty. Assessor, 1982-NMCA-006, 97 N.M. 
318, 639 P.2d 605. 

Admission of taxpayer's evidence when market 
value indeterminable. — The protests board could not 
rely exclusively on the county assessor's valuation of prop- 
erty even though, according to 72-2-3, 1953 Comp., the as- 
sessment must.be at "full actual value," and neither could 
it rely on comparable sales or sales of comparable lands 
where none have occurred; accordingly, the board should 


have allowed the admission of the only available relevant 


evidence which the taxpayer had. In situations where 
cash market value could not be determined, earning ca- 
pacity, cost of reproduction and original cost less depre- 
ciation furnished-relevant considerations for determining 
"value." In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 
P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 70, rev'd on 
other:grounds, 89 N.M. 547, 555 P.2d 142 (1976) (decided 
under prior law). 

Presumption of assessor's valuation not over- 
come, — Since taxpayer failed to present any evidence 
of sales of comparable property or evidence of value based 
on generally accepted appraisal techniques, and its only 
evidence, the purchase price of its land in question, did 
not establish a market value under Subsection B, the pre- 
sumption of the correctness of the assessor's valuation 
was not overcome. Peterson Props. v, Valencia Cnty. Valua- 
tion Protests Bd., 1976-NMCA-0438, 89 N.M. 239, 549 P.2d 
1074. 

Presumption of assessor's valuation not over- 
come, — The presumption of the correctness of the as- 
sessor's valuation was not overcome by the taxpayers’ of- 
fer, as evidence of market value, the price for which they 
purchased the property, where the sales price was not the 
result of an arms'-léngth transaction because of the tax- 
payers' mailing campaign to convince landowners to sell 
their property to the taxpayers at below market prices. In 
re Cobb, 1991-NMCA-122, 113 N.M. 251, 824 P.2d 1053, 
cert. denied, 113 N.M, 44, 822 P2d 1127 (1992). 

Taxpayer rebutted presumption of assessor's val- 
uation, — Since taxpayers presented uncontradicted evi- 
dence that access to their property was physically blocked 
and also offered the only substantial evidence of the fair 
market value of the property in the form of testimony 
by a real estate appraiser that because of the lack of ac- 
cess the highest and best use that the property could be 
put to was as grazing land by one of the adjoining land- 
owners, and that as such it had a fair market value of 
$18.00 per acre, or $2034 and $5022 respectively for the 
two tracts, they effectively rebutted the presumption of 
7-38-6 NMSA 1978 that the county assessor's valuations 
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of $313,875 and $169,500 were correct. Petition of Kin- 
scherff, 1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. 
denied, 90 N.M. 8, 558 P.2d 620. 

When county assessor did not follow any statu- 
tory method of valuation in 1976, but simply set the 
valuation of a shopping center back up to the 1972 figure, 
the decisions of the board were arbitrary and capricious, 
not supported by substantial evidence in the record taken 
as a whole, and otherwise notin accordance with law, and 
its orders were vacated. San Pedro S. Group v. Bernalillo 
Cnty. Valuation Protest Bd., 1976- NMCAS 116, 89 NAM. 
784, 558 P.2d 53. 

Scope of "structures and exyai paigink” in Subsec- 
tion C. — The inclusion of Subsection C indicated that 
the exemption from separate valuation for the structures 
and equipment listed in Subsection C is not limited to 
structures and equipment used for the purposes of irriga- 
tion or stock-watering, but applies to all:such structures 
and equipment. Ker7r-McGee Nuclear Corp. v. Property Tax 
Div., 1980-NMCA-063, 95 N.M. 685, 625 P.2d 1202. 

No denial of due process in failure to adopt regu- 
lations. — Taxpayer was not denied due process because 
the property tax department did not adopt regulations 
that listed the procedures to be followed, and identified 
the methods of valuation in general use by the depart- 
ment and the applicable factors to be included in deter- 
mining the value of property, since the amended statute 
did not require regulations, and taxpayer had the right of 
discovery by deposition of all the facts necessary to defend 
the assessed valuation of its property. Peterson Props. v. 
Valencia Cnty. Valuation Protests Bd., 1976-NMCA- 048, 
89 N.M. 239, 549 P.2d 1074. 

Failure to require equalization does not establish 
official interpretation. — The fact. that state officials 
have, for years, known that there are inequalities or lack 
of uniformity in tax assessments and have done nothing 


-about it does not establish this as official "long-standing in- 
_terpretation." It is, in essence, merely long-standing failure 
‘by respondents and their predecessors to require equaliza- 


tion as plainly required by the constitution and the legis- 


_ lative ‘enactments, State ex rel. Castillo Corp. v. N.M. Tax 
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Comm'n, 1968-NMSC-117, 79 N.M. 357, 4438 P.2d 850. . 

Honest judgment most important. — What is most 
important is that the appraisers, the assessor and the 
protest board exercise an honest judgment based upon 
the information they possess or are able to acquire. First 
Nat'l Bank v. Bernalillo Cnty. Valuation Protest Bd., 
1977-NMCA-005, 90 N.M. 110, 560 P.2d 174. 

Sovereign immunity not applicable i in mandamus 
of assessment ratio. — In a mandamus proceeding to 
require the performance of a duty plainly required under 
the constitution, i.e., to prescribe an assessment ratio so 
that property shall be uniformly assessed in proportion : 
to its value, the sovereign immunity doctrine is not ap- 
plicable. State ex rel. Castillo Corp. v. NM. Tax Comm'n, 
1968-NMSC-117, 79 N.M. 357, 443 P.2d 850, 


II], MARKET VALUE, 
A. IN GENERAL. 


"Market value" means a price which a purchaser, will- 
ing but not obliged to buy, would pay an owner, willing but 
not obliged to sell, taking into consideration all uses to 
which the property is adapted and might in reason be ap- 
plied. Peterson Props. v. Valencia Cnty. Valuation Protests 
Bd.; 1976-NMCA-043, 89 N.M, 239, 549 P.2d 1074. 

Usual factors which are considered in ascertaining 
fair market value of any given tract of land are its size, 
shape, location, topography, accessibility to roads, availabil- 
ity of public utilities and comparable sales, and, in a given 
instance, one factor may far outweigh all the rest in impor- 
tance. Petition of Kinscherff, 1976-NMCA-097, 89 N.M, 669, 
556 P.2d 355, cert. denied, 90 N.M. 8, 558 P.2d.620., 
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Legislature gave priority to first method of valu- 
ation, a valuation determined by sales of comparable 
property. It did not do so with reference to the succeed- 
ing methods, If the legislature intended to give priority to 
the second method, the "income method," over the third 
method, the "cost method," for any reason, it would have 
phrased the section in language similar to the priority es- 
tablished in the first method of valuation. First Nat'l Bank 
v. Bernalillo Cnty. Valuation Protest Bd.,1977-NMCA-005, 
90 N.M. 110, 560 P.2d 174. 

Proof of purchase price alone is not sufficient to 
fix market value without evidence of the details of the 
sale, Cobb v. Otero Cnty, Assessor, 1983-NMCA-090, 100 
N.M. 207, 668 P.2d 323. 

Market value not an absolute. — Subsection B 
makes it clear that market value is not a given or an ab- 
solute, it is only a method of determining value. National 
Potash Co. v. Property Tax Div:, 1984-NMCA-055, 101 
N.M. 404, 683 P.2d 521. 

Explanation necessary when market value not 
used for valuation. — If market value is not used as 
the basis for calculating assessed valuation, the assessor 
must explain why that approach is not appropriate, or 
that there is a lack of adequate market data. Protest of 
Plaza Del Sol Lid. P'ship v. Assessor for Cnty. of Berna- 
lillo, 1986-NMCA-022, 104 N.M. 154, 717 P.2d 1123. 

Past or future value not to serve as basis, — What 
the fair market value of a tract may have been in the past 
or speculation as to what it might be in the future can- 
not serve as the basis for valuation. Petition of Kinscherff, 
1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. denied, 
90 N.M. 8, 558 P.2d 620; Bakel v. Bernalillo Cnty, Assessor, 
1980-NMCA-173, 95 N.M. 723, 625 P.2d 1240. 

Past market value. — Evidence of what the fair mar- 
ket value of a tract may have been in the past cannot 
properly be utilized as the sole basis for valuation of the 
property for tax purposes. La Jara Land Developers, Inc, 
v. Bernalillo Cnty. Assessor, 1982-NMCA-006, 97 N.M. 318, 
639 P.2d 605. 

Use of mass appraisal method upheld. — The use 
by the county assessor of the mass appraisal methodology 
to value plaintiffs' undeveloped property for tax assess- 
ment purposes was permissible under this statute when 
the method was based on standard appraisal procedure, 
such as comparable sales, and the resulting valuation 
bore,.a reasonable relationship to the market value. In re 
Cobb, 1991-NMCA-122, 113 N.M, 251, 824 P.2d 1058, cert. 
denied, 113 N.M. 44, 822 P.2d 1127. 

Using one uniform percentage depreciation fac- 
tor for property valuation improper. — Any property 
valuation method which uses one uniform percentage de- 
preciation factor, regardless of the age of the property, is 
an improper method of determining property value; such 
a method would not, except by mere coincidence, yield a 
value consistent with the fair market value of the prop- 
erty. Anaconda Co. v. Prop. Tax Dep't, 1979-NMCA-158, 94 
N.M. 202, 608 P.2d 514, cert, denied, 94 N.M. 628, 614.P.2d 
545. ' 

Insufficient evidence to support county asses- 
sor's method of valuation. — Where appellant sought 
review of the Bernalillo county valuation protests board's 
valuation of appellant's commercial property, and where 
the county assessor testified that the assessor applies a 
forty-five percent limitation on operating expenses rather 
than applying the taxpayer's actual reported ‘expenses, 
but absent data that forty-five percent is an appropriate 
limitation on operating expenses in this market, for this 
property type, and during this time period, there was in- 


sufficient evidence such that a reasonable person could - 


conclude that the county assessor's application of the 
income valuation method utilized generally accepted ap- 
praisal techniques. 2727 San Pedro LLC v. Bernalillo Cty. ° 
Assessor, 2017-NMCA-008. 
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B, COMPARABLE SALES METHOD. 


"Comparable property" is property similar to the 
property being appraised, which has been recently sold or 
is currently being offered for sale in the same or compet- 
ing areas. Peterson Props. v. Valencia Cnty. Valuation Pro- 
tests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074; 
New Mexico Baptist Found. v. Bernalillo Cnty. Assessor, 
1979-NMCA-102, 93 N.M. 363, 600 P.2d 309... 

"Comparable" is defined as capable of being compared 
with, worthy of comparison, and thus must necessarily in- 
clude dissimilarities as well as similarities, Peterson Props, 
v. Valencia Cnty. Valuation Protests Bd., 1976-NMCA-0438, 
89 N.M. 239, 549 P.2d 1074. 

"To compare". — In reviewing sales of other proper- 
ties, "to compare" means to examine the characteristics or 
qualities of one or more properties for the purpose of dis- 
covering their resemblances or differences; the aim is to 
show relative values by bringing out characteristic quali- 
ties, whether similar or divergent, and thus, comparisons 
based on sales may be made according to location, age 
and condition of improvements, income and expense, use, 
size, type of construction and in numerous other ways. 
Peterson Props. v. Valencia Cnty. Valuation Protests Bd., 
1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. | 

Best method is use of comparable sales. — The best 
method of ascertaining what a willing and informed buyer 
would pay a willing and informed seller in usual cir- 
cumstances in light of the highest and best use to which 
the property may be put in the not too distant future is 
through the use of comparable sales, Peterson Props. v, Va- 
lencia Cnty. Valuation Protests Bd., 1976-NMCA-048, 89 
N.M. 239, 549 P.2d 1074. 

Reasonable cash market value, reflected by com- 
parable property sales, is relevant for determining the 
correct valuation of a piece of property, if there have been 
such sales. Peterson Props. v. Valencia Cnty, Valuation Pro- 
tests Bd.; 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 

When comparable sales evidence not presented. — 
Since the documents relied upon by a taxpayer as evidence 
of comparable sales are documents dealing with the sale of 
that very improvement whose valuation is the subject of 
the present dispute and the only evidence submitted by the 
taxpayer is the purchase price of the land in question, the 
taxpayer failed to present any evidence of sales of compa- 
rable property and the evidence submitted does not estab- 
lish a market value under Subsection B and the statutory 
presumption of correctness of valuation for tax purposes 
still stands. N.M. Baptist Found. v. Bernalillo Cnty. Asses- 
sor, 1979-NMCA-102, 93 N.M. 363, 600 P.2d 309. 

Test of comparable sales relevancy left to court's 
discretion. — The rule regarding comparable sales is one 
of relevancy and, not unlike the general evidentiary rule 
applied in all proceedings, requiring similarity of condi- 
tions. The test is usually left to the discretion of the court 
in light of the circumstances of each case. Peterson Props. 
v, Valencia Cnty. Valuation Protests Bd., 1976-NMCA-043, 
89 N.M. 239, 549 P.2d 1074, 


C. INCOME OR COST METHOD. 


When income or cost method of valuation uti- 
lized. — Since, if reliable comparable sales data can be 
reasonably obtained, the comparable sales method must 
be used, the taxpayer has the burden to demonstrate ei- 
ther that comparable sales data is not reasonably obtain- 
able or that it would be unreliable. To demonstrate a lack 
of reliability, the taxpayer might show that the location, 
access, utilities or other such factors distinguish his prop- 
erty from other such properties. If the taxpayer is able 
to show that the comparable sales method should not be 
utilized, then the income method or cost method must be 
used. Bakel'v. Bernalillo Cnty. Assessor, 1980-NMCA-173, 
95 N.M. 723, 625 P.2d 1240. 
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Methods of valuation, — If the "cost method" or "in- 
come method" is employed as the primary mode of ascer- 
taining the value of property for tax purposes, the ap- 
praiser must determine that there is a lack of comparable 
sales data precluding utilization of the first method of 
valuation and support this determination by substantial 
evidence. La Jara Land Developers, Inc. v. Bernalillo Cnty, 
Assessor, 1982-NMCA-006, 97 N.M. 318, 639 P.2d'605. 

Income method inapplicable to agricultural land. — 
By its plain terms, the income method set forth in this section 
does not apply to land classified as agricultural. Agricultural 
land is to be valued based on its capacity to produce, not on 
its actual production. Jicarilla Apache Nation v. Rio Arriba 
Cnty. Assessor, 2004-NMCA-055, 135 N.M. 630, 92 P.3d 642, 
rev'd, 2004-NMSC-035, 186 N.M. 630, 103 P.3d 554. 


II]. EVIDENCE. 


Taxing authority may rely on any relevant evi- 
dence. — In assessing property for taxation the taxing 
authority may rely on any evidence that is relevant. As- 
sessor's evidence of a sale of a smaller tract of land in the 
same vicinity was substantial and supported the board's 
decision, Peterson Props. v. Valencia Cnty. Valuation Pro- 
tests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 

Relevant evidence includes that of ratios of as- 
sessed value to market value. — To arrive at unifor- 
mity in the assessment of property for taxation, as pro- 
vided in N,M. Const., art. VIII, §§ 1 and 2, the taxing 
authority and the taxpayer can introduce evidence re- 
garding the ratios of assessed values to market values as 
the latter are reflected in actual sales of any other real 
estate in the taxing district for a reasonable period prior 
to the assessment date. Peterson Props. v. Valencia Cnty. 


TAXATION 
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Valuation Protests Bd.,, 1976-NMCA-043, 89 N.M. 239, 549 
P.2d 1074. 

No denial of due process in exclusion of irrel- 
evant evidence. — Since former Subsection B of this 
section fixed two methods of determining market value, 
namely sales of comparable property and the application 
of generally accepted appraisal techniques, taxpayer's of- 
fer of evidence of a valuation of comparable property was 
not relevant and exclusion of such evidence did not deny 
taxpayer of due process. Peterson Props. v. Valencia Cnty. 
Valuation Protests Bd., 1976-NMCA-043, 89.N.M. 239, 549 
P.2d 1074. 

Appraiser's acceptance of hearsay destroys 
weight of his opinions. — An expert appraiser's blan- 
ket acceptance of hearsay information and his failure to 
consider influencing facts in so-called "comparable sales" 
all but destroys any weight that, might be given to his 
opinions. Four Hills Country Club v. Bernalillo Cnty, Prop- 
erty Tax Protest Bd., 1979-NMCA-141, 94.N.M. 709, 616 
P.2d 422. 

Section does not give taxpayers right to deter- 


' mine method of valuation, but gives the county as- 


sessor the right to use either the "income method or cost 
methods of valuation," First Nat'l Bank v, Bernalillo Cnty, 
Valuation Protest Bd., 1977-NMCA-005, 90 N.M. 110, 560 
P.2d 174. 

_ Taxpayer has right to discover method of valua- 
tion used and has a right. to discovery similar in scope 
to that granted by Rules 26 to 37.of the Rules of Civil 
Procedure. First Nat'l Bank v. Bernalillo Cnty. Valuation 


' Protest Bd., 1977-NMCA-005, 90 N.M: 110, 560 P.2d 174. 


Am. Jur. 2d,\A.L.R. and C.J.S. references. — Re- 
quirement of full-value real property taxation assess- 


ments, 42 A.L.R,4th 676, 


7-36-16. Responsibility of county assessors to determine and maintain 
current and correct values of property. 


A. County assessors shall determine values of property for property taxation purposes in ac- 
cordance with the Property Tax Code and the regulations, orders, rulings and instructions of the 
department. Except as limited in Section 7-36-21.2 NMSA 1978, they shall also implement a pro- 
gram of updating property values so that current and correct values of property are maintained 
and shall have sole responsibility and authority at the county level for property valuation mainte- 
nance, subject only to the general supervisory powers of the director. 

B. The director shall implement a program of regular evaluation of county assessors’ valuation 
activities with particular emphasis on the maintenance of current and correct values. 

C. Upon request of the county assessor, the director may contract with a board of county com- 
missioners for the department to assume all or part of the responsibilities, functions and author- 
ity of a county assessor to establish or operate a property valuation maintenance program in the 
county. The contract shall be in writing and shall include provisions for the sharing of the program 
costs between the county and the department. The contract must include specific descriptions of 
the objectives to be reached and the tasks to be performed by the contracting parties. The initial 
term of any contract authorized under this subsection shall not extend beyond the end of the fiscal 
year following the fiscal year in which it is executed, on contracts may be ap coe additional 
one-year periods for succeeding years. 

D. The department of finance and eos rath shall not. approve the operating budget of 
any county in which there is not an adequate allocation of funds to the county assessor for the 
purpose of fulfilling his responsibilities for property valuation maintenance under this section. If 
the department of finance and administration questions the adequacy of any allocation of funds 
for this purpose, it shall consult with the department, the board of county commissioners he the 
county assessor in making its determination of adequacy. 

KE. To aid the board of county commissioners in determining whether a county assessor is oper- 
ating an efficient program of property valuation maintenance and in determining the amount to be 
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allocated to him for this function, the county assessor shall present with his annual budget request 
a written report setting forth improvements of property added to valuation records during the:year, 
additions of new property to valuation records during the year, increases and decreases of valua- 
tion during the year, the relationship of sales prices of property sold to values of the property for 


property taxation purposes and the current status of the overall property valuation maintenance 


program in the county. The county assessor shall send a copy of this report to the department. 


History: 1953 Comp., § 72-29-6, enacted by Laws 
1973, ch. 258, § 18; 2000, ch. 10, § 1. 

The 2000 amendment, effective May 17, 2000 inserted 
"Except as limited in Section 7-36-21.2 NMSA 1978" at 
the beginning of the second sentence in Subsection A and 
substituted "shall present" for "must present" in the first 
sentence in Subsection E, 


ANNOTATIONS 


Reappraisal of all comparable properties in same 
year not required. — Section 72-2-21.1, (since repealed) 
1953 Comp., et seq., did not require that reappraisal of all 
comparable properties within each county be completed 
within the-same year. In re Miller, 1975-NMCA-116, 88 
N.M. 492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 
70, rev'd on other grounds, 1976-NMSC-039, 89 N.M. 547, 
555 P.2d 142 (decided under prior law). 

Duty of assessor to view property. — It is the duty 
of the assessor to make a reasonable and diligent effort to 
view the property in order to see that the property is ad- 
equately valued. Bloch Pitt Invs. v. Assessor of Bernalillo 
Cnty., 86 N.M. 589, 526 P.2d 183 (1974). 

Value is a matter of opinion, and, when the law has 
provided officers upon whom the duty is imposed to make 
the valuation, it is the opinion of those officers to which 
the interests of the,parties are referred, The court can- 
not sit in judgment upon their errors, or substitute its 
own opinion for the conclusions the officers of the law 
have reached. In re 1971 Assessment of Trinchera Ranch, 
1973-NMSC-094, 85 N.M. 557, 514 P.2d 608. 


7-36-17. Repealed. 


Repeals. — Laws 1979, ch. 268, § 3, repealed 7-36- 
17 NMSA 1978, as enacted by Laws 1977, \ch. 361, § 1, 


Notice as to amount of taxation is essential due 
process requirement in the collection of property taxes. 
In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, 
cert. denied, 89 N.M. 5, 546 P.2d 70. 

County property valuation fund. — In creating 
the county property valuation fund in 7-38-38.1C NMSA 
1978, the legislature created a permanent source of addi- 
tional revenue to assist county assessors in fulfilling their 
statutory obligations to maintain current and correct val- 
ues of all property within their jurisdictions, and directed 
county assessors to use those funds to achieve fair and 
timely reappraisal programs. The legislation does not im- 
pose any restrictions on the use of the funds other than 
the use be part of a property valuation program presented 
by the county assessor and approved by the county com- 
mission. Robinson v. Board of Comm'rs of the Cty. of Eddy, 
2015-NMSC-035. 

Where the Eddy county assessor sought to use funds 
from the county property valuation fund, 7-38-38.1C 
NMSA 1978, to contract with a private company for tech- 
nical assistance in locating and valuing oil and gas prop- 
erty within Eddy county, the Eddy county commission was 
not prohibited from approving a contract with an indepen- 
dent contractor to assist the county assessor in valuing 
property, because the legislature, in creating the county 
property valuation fund, made no attempt to restrict an 
assessor's discretion on the use of the fund and thus in- 
tended to leave it to the professional discretion of county 
assessors to decide how best to achieve the statutory goal 
of current and correct valuation of all property within the 
county. Robinson v. Board ning Comm'rs of the Cty. of Eddy, 
2015-NMSC-035. 


relating to limitation on increases in valuation of certain 
property for property taxation purposes, 


7-36-18. Collection and publication of property valuation data. 


To promote uniformity and measure overall compliance by each county with the Property Tax 
Code and department valuation regulations, orders, rulings, instructions, schedules and other di- 
rectives, the department shall prepare and publish annually comprehensive sales-ratio studies 
comparing the values of property determined for property taxation purposes by each county asses- 
sor with the values of the same property as established by sales prices. 


History: 1953 Comp., § 72-29-7, enacted by Laws 
1973, ch. 258, § 19, 


7-36-19. Valuation of major industrial and commercial properties; 
specialists' services furnished to county assessor by 
department. 


At the request of a county assessor, concurred in by the board of county commissioners, the di- 
rector may provide a county assessor with technical assistance services in the valuation of major 
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industrial or commercial properties subject to valuation by the assessor. The director shall take 
into account the ability of the county assessor to value the property with the resources at his dis- 
posal when deciding whether the requested services should be furnished. The county shall reim- 
burse the department for the costs incurred in the valuation of the property. 


History: 19538 Comp., § 72-29-8, enacted by Laws ANNOTATIONS 


1978, ch, 288,hG0. Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
Jur, 2d State and Local Taxation §§ 254 to 284, 
84 C.J.S. Taxation §§ 421 to 453. 


7-36-20. Special method of valuation; land used primarily for 
agricultural purposes. 


A. The value of land-used primarily for agricultural purposes shall be determined on the basis 
of the land's capacity to produce agricultural products. Evidence of bona fide primary agricultural 
use of land for the tax year preceding the year for which determination is made of eligibility for the 
land to be valued under this section creates a presumption that the land is used primarily for agri- 
cultural purposes during the tax year in which the determination is made. If the land was valued 
under this section in one or more of the three tax years preceding the year in which the determina- 
tion is made and the use of the land has not changed since the most recent valuation under this 
section, a presumption is created that the land continues to be entitled to that valuation. 

B. For the purpose of this section: 

(1) “agricultural products" means plants, crops, trees, forest products, orchard crops, live- 
stock, poultry, captive deer or elk, or fish; and 

(2) "agricultural use" means the: 

(a) use of land for the production of agricultural products; 

(b) use of land that meets the requirements for payment or other compensation pursu- 
ant to a soil conservation program under an agreement with an agency of the federal government; 

(c) resting of land to maintain its capacity to produce agricultural products; or 

(d) resting of land as the direct result of at least moderate drought conditions as des- 
ignated by the United States department of agriculture, if the drought conditions occurred in the 
county within which the land is located for at least eight consecutive weeks during the previous 
tax year; provided that the land was used in the tax year immediately preceding the previous tax 
year primarily for a purpose identified pursuant to this paragraph. 

C. The department shall adopt rules for determining whether land is used primarily for agri- 
cultural purposes. The rules shall provide that the use of land for the lawful taking of game shall 
not be considered in determining whether land is used primarily for agricultural purposes. 

D. The department shall adopt rules for determining the value of land used primarily for agri- 
cultural purposes. The rules shall: 

(1) specify procedures to use in determining the capacity of land to produce agnicaluiral 
products and the derivation of value of the land based upon its production capacity; 

(2) establish carrying capacity as the measurement of the production capacity of land used 
for grazing purposes, develop a system of determining carrying capacity through the use of an 
animal unit concept and establish carrying capacities for the land in the state classified as grazing 
land; 

(3) provide that land the bona fide and primary use of which is the production of captive 
deer or elk shall be valued as grazing land and that captive deer shall be valued and taxed as 
sheep and captive elk shall be valued and taxed as cattle; 

(4) provide for the consideration of determinations of any other governmental agency con- 
cerning the capacity of the same or similar lands to produce agricultural products; 

(5) assure that land determined under the rules to have the same or similar production 
capacity shall be valued uniformly throughout the state; and 

(6). provide for the periodic review by the department of determined production capacities 
and capitalization rates used for determining annually the value of land used primarily for agri- 
cultural purposes. 
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EK. All improvements, other than those specified in Section 7-36-15 NMSA 1978, on land used pri- 
marily for agricultural purposes shall be valued separately for property taxation purposes, and the 
value of these improvements shall be added to the value of the land determined under this section. 

F. The owner of the land shall make application to the county assessor in a tax year in which 
the valuation method of this section is first claimed to be applicable to the land or in a tax year im- 
mediately subsequent to a tax.year in which the land was not valued under this section. Applica- 
tion shall be'made under oath, shall be in a form and contain the information required by depart- 
ment rules and shall be made no later than thirty days after the date of mailing by the assessor 
of the notice of valuation. Once land is valued under this section, application need not be made in 
subsequent tax years as long as there is no change in the use of the land. 

G. The owner of land valued under this section shall report to the county assessor whenever 
the use of the land changes so that it is no longer being used primarily for agricultural purposes. 
This report shall be made on a form prescribed by department rules and shall be made by the last 
day of February of the tax year immediately pollowine the year in which the change in the use of 
the land occurs. 

H. Any person who is required to make a’report under the provisions of Subsection G of this 
section and who fails to do so is personally liable for a civil penalty in an amount equal to the 
greater of twenty-five dollars ($25.00) or twenty-five percent of the difference between the prop- 
erty taxes ultimately determined to be due and the property taxes originally paid for the tax years 
for which the person failed to make the required report. 


History: 1953 Comp., § 72-29-9, enacted by Laws Saving clauses. — Laws 2005, ch, 231, § 2, provided 


1973, ch. 258, § 21;.1975, ch. 165, § 3; 1997, ch. 162, § 1; that nothing in this 2005 act shall affect the authority of 
2005, ch. 231, § 1; 2013, ch. 219, § 1; 2015, ch. 92, § 1. the state game commission or the director of the depart- 
Cross references. — For agriculture generally, see ment of game and fish. 
Chapter 76 NMSA 1978. The 1997 amendment, June 20, 1997, rewrote Sub- 
The 2015 amendment, effective June 19, 2015, de- section A; substituted "7-36-15 NMSA 1978" for "72-29-5 
fined "agricultural products" and expanded the definition NMSA 1953" in Subsection. E; deleted the last sentence 
of "agricultural use" for property taxes; in Subsection B, in the introductory paragraph of Subsection F; deleted 
added Paragraph (1); redesignated the remainder of Sub- Paragraphs F(1) and (2); deleted the closing paragraph of 
section B as Paragraph (2); in Subsection B, Paragraph Subsection F; and added Subsections G and H. 


(2), after agricultural use' means the", added the desig- 
nation Subsection B, Paragraph (2)(a); after "use of land 
for the production of", deleted "plants, crops, trees, forest 
products, orchard crops, livestock, poultry, captive deer or 
elk, or fish. The term also includes the" and added "ag- 
ricultural products"; added the designation Subsection 
B, Paragraph (2)(b) to the remaining language of former 
Subsection B; added Subsection B, Paragraphs (2)(c) and 


ANNOTATIONS 


Elk herd was not livestock for purposes of agricul- 
tural classification of property, and, although petitioner's 
agreement with federal government was proper soil con- 
servation agreement, comparisons of income from multi- 
ple uses of property was reasonable proxy for determining 
that agricultural use was not primary. Jicarilla Apache 


(2)(d); and in Subsection F, after “owner of the land’, de- Nation v, Rodarte, 2004-NMSC-035, 136 N.M. 630, 103 
leted "must" and added "shall", and after "department P.3d 554, rev'g 2004-NMCA-055, 135 NM. 630, 92 P3d 
rules and", deleted "must" and added "shall". 642, 

Applicability. — Laws 2015, ch. 92, § 2 provided that Distinction between subdivided agricultural 
the provisions of Laws 2015, ch. 92, § 1 apply to the 2016 lands not unconstitutional. — Distinction drawn by 
and subsequent property tax years. 72-2-14.1, 1953 Comp., between subdivided and unsubdi- 

The 2013 amendment, effective June 14, 2013, pro- vided agricultural land, for tax purposes, did not offend 
vided that an application to use the valuation method for N.M. Const., art. VIII, § 1 and did not violate due process. 
land used primarily for agricultural purposes be made Property Appraisal Dep't v. Ransom, 1973-NMCA-015, 84 
no later than thirty days after the date of mailing by the N.M. 637, 506 P.2d 794 (decided under prior law). 
assessor of the notice of valuation; and in Subsection F, This Beatin establishes special method of valu- 
in the second sentence, after "and must be made no later ation for land used primarily for agricultural purposes, 
than", deleted "the last day of February of the tax year determined on the basis of the land's capacity to produce 
and added ‘thirty days after the date of mailing by the agricultural products. This "Green Belt" law is clearly an 
assessor of the notice of valuation". : : exception to the general mode of property valuation for 

The 2005 amendment, effective April 6, 2005, in Sub- tax purposes established by the Property Tax Code and 
section B, defined "agricultural use" to include production the New Mexico constitution, i.e., market value. County 
of captive deer, or elk; in Subsection C, provided that the of Bernalillo v. Ambell 1980-NMSC-062, 94 N.M. 395, 611 
rules shall provide that the use of land for lawful taking of P2d 218. 
game shall not be considered in determining whether land Agricultural land is to be valued based on its 
is used primarily for agricultural purposes; and added capacity to produce, not on its actual production, 
Subsection D(3) to provide that the rules shall provide Jicarilla Apache Nation v. Rio Arriba ‘Cnty. Asses- 
that land primarily used for the production of captive deer sor, 2004-NMCA-055, 135 N.M. 630, 92 P.3d 642, rev'd 
or elk shall be valued as grazing land, that captive deer 2004-NMSC-035, 136 N.M. 630, 103 P.3d 554. 
shall be valued as sheep and that captive elk shall be val- Legislative intent Kehind this special method of 
ued as cattle. property tax valuation is to aid the small subsistence 
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farmers in the state. County of Bernalillo v. Ambell, Special. valuation not applicable once land 
1980-NMSC-062, 94 N.M. 395, 611 P.2d 218. changed to nonagricultural use. — Once a property's 
Legislative intent. — A broad reading of "agricultural use has changed from agricultural to nonagricultural, 
use" so as to entitle owners of residential, yet pastoral, there is no longer the need to give the property owner spe- 
lands generally to tax relief is inconsistent with the plain cial tax treatment; the legislature did not desire to give 
language of this section; the section evinces a legislative special treatment to former owners of agricultural land 
intent to deny tax relief to those who demonstrate mere even after they voluntarily submit to reclassification of 
passive or incidental cultivation of their lands. Alexander their land for property tax purposes. County of Bernalillo 
v. Anderson, 1999-NMCA-021,,126:N.M. 632, 973 P.2d 884... v, Ambell, 1980-NMSC-062, 94 _N.M. 395, 611 P.2d 218. , 
Crops produced for sale or home consumption. Hypothetical or speculative values not basis. — 
— While growing alfalfa, fruits, nuts, and vegetables may Classification or assessment of property for tax purposes 
constitute producing crops, an applicant for exemption is premised upon hypothetical or speculative values be- 
required to demonstrate an objective intent to produce a lieved; ultimately or at some later time, to be or become 
crop for sale or home consumption, Alexander v. Anderson, the true market value of such land cannot legitimately 
1999-NMCA-021, 126 N.M. 682, 973 P.2d 884. be the basis of determining its value. Gerner v. State Tax 
"Home consumption" construed. — Grazing of rec- Comm'n, 1963-NMSC-022, 71 N.M: 385, 378 P.2d 619. : 
reational horses on taxpayers' property did not satisfy the Grazing land being held for lots. — Classification 
regulatory provision (3 NMAC 6,5.27.1.1) for "home con- and valuation of property suitable for grazing purposes 
sumption." Alexander v. Anderson, 1999-NMCA-021, 126 at 10 times the valuation of other property of the same 
N.M. 682, 973 P.2d 884. character and quality and similarly situated because 
Regulation upheld. — Promulgation of a regulation of its classification as lots held for speculation for oil or 
(8 NMAC 6.5.27.1.1) to implement the "agricultural use" other purposes, absent any evidence of such speculative 
exemption of this section is a legal exercise of delegated purposes, was so excessive and discriminatory as to en- 
legislative authority and the regulation is consistent with title taxpayer to relief, despite fact that some other own- 
this section's manifest intent. Alexander v. Anderson, ers of like tracts were similarly assessed or that these 
1999-NMCA-021, 126 N.M. 682, 973 P.2d 884. lands, while similar to grazing lands, were not, actually 
Comparable sales wrong criteria under this sec- used for grazing purposes. Gerner v. State Tax Comm'n, 
tion. — County assessors using comparable sales instead 1963-NMSC-022, 71 N.M. 385, 378 P.2d 619. 
of agricultural purposes were using the wrong criteria for Am, Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
determining tax on grazing land under this section, Jn re ity, construction and effect of state statutes affording pref- 


Armijo, 1976-NMCA-032, 89 N.M. 131, 548 P.2d 93. erential property tax treatment to land use for agricul- 
tural purposes, 98 A.L.R.3d 916. rf } 


7-36-21. Special method of valuation; livestock. 


A. All livestock located in the state on January 1 of the tax year shall be valued for property 
taxation purposes as of January 1. 

B. All livestock not located in the state on January 1 but brought into the state and located 
there for more than twenty days subsequent to January 1 shall be valued for property taxation 
purposes as of the first day of the month following the month in which they have remained in the 
state for more than twenty days. 

C. ‘The owner of livestock subject to valuation for property taxation purposes shall report the 
livestock for valuation to the county assessor of the county in which they are located on the valu- 
ation date specified in Subsections A or B of this section. However, if an importation or movement 
report is made by the livestock board under the provisions of Section 7-38-45 NMSA 1978, the 
owner of livestock is relieved of his responsibility to report the livestock covered.by the livestock 
board report, and that report fulfills the owner's responsibility for reporting the livestock under 
this section. The owner's report shall be in a form and contain the information required by depart- 
ment regulations and shall be made no later than: ! 

(1). the last day of February for livestock required to be valued as of the first day of Janu- 
ary or February of the tax year; or 

(2) ten days after the valuation date determined under Subsection B of this. section for 
livestock required to.be valued as of dates other than those in Paragraph (1) of this subsection. 

D. The department shall establish for each tax year the various classes of livestock and the 
value of each class. This determination shall be implemented by an order of the director, and the 
order shall be made no later than December 1 of the year prior to the tax year to” which the clas- 
sification and values apply. 

E. The department shall adopt regulations for the allocation of value of livestock, which regur 
lations shall provide for: 

(1) a basic allocation formula that prorates value on the basis of the amount of time that 
livestock are in the state and subject to valuation for property taxation purposes; 
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(2) determining proration of value under Paragraph (1) of this subsection using esti- 
mates of the amount of time that livestock will be in the state to cover those situations in which 
livestock are imported for an indeterminate time during a tax year or in which resident livestock 
are exported for an indeterminate time aeerinig a tax year but are returned during the same tax 
year; and 

(3) a method of allocating value of livestock, both resident and transient, among different 
governmental units when the livestock range on land in more than one governmental unit. 

F. Any person who intentionally refuses to make a report required of him under this section or who 
knowingly makes a false statement in a report required under this section is guilty of a misdemeanor 
and shall be punished by the imposition of a fine of not more than one thousand dollars ($1,000). 

G. Any person who fails to make a report required of him under this section is liable for a civil 
penalty in an amount equal to five percent of the property taxes ultimately determined to be due 
on the property for the tax year or years for which he failed to make the required report. 

H. Any person who intentionally refuses to make a report required of him under this section 
with the intent to evade any tax or who fails to make a report required of him under this section 
with the intent to evade any tax is liable for a civil penalty in an amount equal to twenty-five per- 
cent of the property taxes ultimately determined to be due on the perusney for the tax year or years 
for which he refused or failed to make the required report. 

I. The civil penalties authorized under Subsections G and H of this section shall be imposed 
and collected at the time and in the manner that the tax is imposed and collected. In order to as- 
sist in the imposition and collection of the penalties, the person having responsibility for determin- 
ing the value of the property shall make an entry in the valuation records indicating the liability 
for any penalties due under this section. 


History: 1953 Comp., § 72-29-10, enacted by Laws responsibility to the division; instead, that section simply 
1973, ch. 258, § 22; 1975, ch. 115, § 1. requires the division to supervise the assessor by estab- 
Cross references. — For animals and animal industry, lishing classes of livestock and values for those classes of 
see 77-1-1 NMSA 1978 et seq. livestock. While the division must establish general crite- 
ria for valuing livestock, the county assessor does the ac- 

ANNOTATIONS | tual valuation. Zwaagstra v. DelCurto, 1992-NMCA-087, 


Responsibility for valuation. — Subsection D (114M, 263, 937, P.2d 457. 


of this section does not allocate valuation of livestock 


7-36-21.1. Repealed. 


Repeals. — Laws 1985 (1st S.S.), ch. 12, § 2 repealed effective January 1, 1986. For present provisions on limi- 
7-36-21.1, as enacted by Laws 1981, ch. 37, § 64, relating tations on property tax rates on gaa ELS Broperty, see 
to the special method of valuation for residential property, 7-37-7.1 NMSA 1978. 


7-36-21.2. Limitation on increases in valuation of residential property. 


A. Residential property shall be valued at its current and correct value in accordance with 
the provisions of the Property Tax Code; provided that for the 2001 and subsequent tax years, the 
value of a property in any tax year shall not exceed the higher of one hundred three percent of the 
value in the tax year prior to the tax year in which the property is being valued or one hundred 
six and one-tenth percent of the value in the tax year two years prior to the tax year in which the 
property is being valued. This limitation on increases in value does not apply to: 

(1) a residential property in the first tax year that it is valued for property taxation pur- 
poses; sa tia 
(2) any physical improvements, except for solar energy system installations, made to the 
property during the year immediately prior to the tax year or omitted in a prior tax year; or 

(3) valuation of a residential property in any tax year in which: 

(a). a change of ownership of the property occurred in the year immediately prior to 
the tax year for which the value of the property for property taxation purposes is being deter: 
mined; or 

(b) the use or zoning of the property has changed in the year prior to the tax year. 
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B. If a change of ownership of residential property occurred in the year immediately prior to 
the tax year for which the value of the property for property taxation purposes is being deter- 
mined, the value of the property shall be its current and correct value as determined sinhiiies to 
the general valuation provisions of the Property Tax Code. 

C. To assure that the values of residential property for property taxation ey are at 
current and correct values in all counties prior to application of the limitation in Subsection A 
of this section, the department shall determine for the 2000 tax year the sales ratio pursuant to 
Section 7-36-18 NMSA 1978 or, if a sales ratio cannot be determined pursuant to that section, 
conduct a sales-ratio analysis using both independent appraisals by the department and sales. If 
the sales ratio for a county for the 2000 tax year is less than eighty-five, as measured by the me- 
dian ratio of value for property taxation purposes to sales price or independent appraisal by the 
department, the county shall not be subject to the limitations of Subsection A of this section and 
shall conduct a reassessment of residential property in the county so that by the 2003 tax year, 
the sales ratio is at least eighty-five. After such reassessment, the limitation on increases in valu- 
ation in this section,shall apply in those counties in the earlier of the 2004 tax year or the first 
tax year following the tax year that the county has a sales ratio of eighty-five or higher, as:mea- 
sured by the median ratio of value for property taxation purposes to sales value or independent 
appraisal by the department. Thereafter, the limitation on increases in valuation of residential 
property for property taxation purposes in this section shall apply to subsequent tax pean in all 
counties. 

D. The provisions of this section do not apply to residential property for any tax year in whiels 
the property is subject to the valuation limitation in Section 7-36-21.3 NMSA 1978. 

E. As used in this section, "change of ownership" means a transfer to a transferee by a trans: 
feror of all or any part of the transferor's legal or equitable ownership interest in residential prop- 
erty except for a transfer: 

(1) to a trustee for the beneficial use of the spouse of the transferor or the surviving spouse 
of a deceased transferor; 

(2) .to the spouse of the transferor that takes effect upon the death of the transferor; 

(3) that creates, transfers or terminates, solely between spouses, any co-owner's interest; 

(4) to a child of the transferor, who occupies the property as that’person's principal resi- 
dence at the time of transfer; provided that the first subsequent tax year in which that person does 
not qualify for the head of household exemption on that property, a change of este shall be 
deemed to have occurred; 

(5) that confirms or corrects a previous transfer made by a ected that was recorded i in 
the real estate records of the county in which the real property is located; 

(6) for the purpose of quieting the title to real. property or resolving a disputed location of 
a real property boundary; 

(7) to a revocable trust by the transferor with the Sr AneSCOL, the transferor's spouse or a 
child of the transferor as beneficiary; or 

(8) .from a revocable trust described in Paragraph (7) of this subsection back to the settlor 
or trustor or to the beneficiaries of the trust. 3 / 

FE. As used in this section, "solar energy system installation" means an installation that is used 
to provide space heat, hot water or electricity to the property in which it is installed and is: 

(1) an installation that uses solar panels that are not also windows; 
(2) a dark-colored water tank exposed to sunlight; or 
(3) _a non-vented trombe wall. 


History: Laws 2000, ch. 10, § 2; 2001, ch. 321, § 1; The 2003 amendment, effective June 20, 2008, deleted 
2008, ch. 118, § 1; 2010, ch. 30, $1. ~ former Paragraphs (2) and (3) from Subsection E, defining 

The 2010 amendment, effective May 19, 2010, in Sub- "net new value" and "prior year value", and redesignated 
section A(2), added "except for solar, energy system in- the remaining Paragraphs of Subsection E, 
stallations,"; in Subsection E(4), after "who occupies the _ The 2001 amendment, effective April 5, 2001, inserted 
property as", changed “his” to "that person's"; and’added © —"or omitted in a prior tax year" in Paragraph A(2); In Sub- 
Subsection F. section C, substituted the language beginning "the depart- 

Applicability. — Laws 2010, ch. 30, § 1 provided that ment shall determine for the 2000 tax year" to the end of 
the provisions of Laws 2010, ch. 30, § 1 are applicable to the subsection for that former language that provided for 
property tax years beginning on or after January 1, 2010. the method of determination if a county was not subject to 
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the limitation in Subsection A; added Subsection D; and 
redesignated Subsection D as E. 


ANNOTATIONS 


Constitutional valuation limitations. — Article 
VIII, Section 1 of the New Mexico Constitution limits the 
legislature’ s existing plenary authority to impose valua- 

tion limitations based on taxpayer characteristics to the 
three enumerated characteristics of age, income, ‘and 


owner-occupancy. It does not impose any restrictions on; 


the legislature's authority to impose limitations in valu- 
ation increases based on its classification of residential 
property. Zhao v. Montoya, 2014-NMSC-025, aff'g in part, 
rev'g in part 2012-NMCA-056, 280 P.3d 918. 

Statute does not violate the New Mexico Consti- 
tution. — Section 7-36-21.2 NMSA 1978 does not violate 
the New Mexico Constitution because it creates an autho- 
rized class based on the nature of the property and not on 
the taxpayer and it does not violate the equal and uniform 
clause of Article VIII, Section 1 of the New Mexico Consti- 
tution because it furthers the legitimate state interest of 
fostering neighborhood preservation and stability by per- 
mitting older owners to pay progressively less taxes than 
new owners. Zhao v. Montoya, 2014-NMSC-025, aff'g in 
part; rev'g in part 2012-NMCA-056, 280 P.8d 918. 

Where a, property. owner purchased a residential 
property in 2007 that had been assessed and valued at 
$243,786; in 2008 the property was valued at $362,600; an- 
other property owner purchased a new home "around the 
corner" from the owner's old home; in 2009, the old home 
was valued at $553,700 and the new home was valued at 
$902,500; and the owners claimed that they were entitled 
to the three percent limitation on increase in valuation 


that applied to other properties in the area that had not | 


changed ownership, that 7-36-21.2 NMSA 1978 was un- 


constitutional because it created an unauthorized class of — 


residential property taxpayers based solely upon the time 
of acquisition, not on the constitutionally permissible clas- 


sifications of owner-occupancy, age or income, and violated . 


the equal and uniform clause of Article VIII, Section 1. of 
the New Mexico Constitution, 7-36-21.2 NMSA 1978 was 
not unconstitutional because it created an authorized 
class based on the nature of property and not the taxpayer 
and because it furthered the legitimate state interest of 
fostering neighborhood preservation and stability by per- 
mitting older owners to pay progressively less taxes than 
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new owners. Zhao v. Montoya, 2014-NMSC-025, aff'g in 
part, rev'g in part 2012-NMCA-056, 280 P.3d 918. 
Valuation methods did not create a new class of 
taxpayers, — The different valuation methods under 7- 
36-21,2 NMSA 1978 for newly sold residential property 
and residential property owned more than a year do not 
create a new class of taxpayer in violation of Paragraph B 


of Article VIII, Seetion 1 of the constitution of New Mex- 
_ ico because:7-36-21.2 NMSA 1978 limits revaluation for 


taxation purposes based on owner-occupant status. Zhao 
v, Montoya, 2012- NMCA-056, 280 P.3d 918, aff'd in part, 
rev'd in part, 2014-NMSC-025. 

Where homeowners bought and ieehad new homes 
and in the year following their purchase, the county val- 
ued their property at significantly greater amounts for 
tax purposes than the county had valued the property for 
the previous owners; as a result of the revaluation, the 
property tax assessment for the property significantly 
increased; and the homeowners claimed that 7-36-21.2 
NMSA 1978 was unconstitutional because it created a 
new class of taxpayer based on the time of acquisition 
of property, 7-36-21.2 NMSA 1978, did not create a new 
class of taxpayer because the homeowners did not ob- 
tain the benefit of the limitation of increases in assessed 
value until they purchased the property, at which time, 
the homeowners became members of the class of owner- 
occupants to whom the limitation applies. Zhao v. Mon- 
toya, 2012-NMCA-056, 280 P.3d 918; aff'd in part, rev'd in 
part, 2014-NMSC-025. 

Change of ownership. — Where respondents. made 
property transfers between individuals or their trusts 
and wholly-owned limited liability:companies (LLC), the 
Bernalillo county valuation protest board erred in deter- 
mining that the transfers did not constitute a change of 
ownership on the grounds that the property had the same 
ultimate owner owning the property, because this section 
expressly carves out eight exceptions to the definition of 
"change of ownership," none of which includes transfers 
between individuals or their trusts and LLCs formed to 
hold title to their properties. A transfer of residential 
property between an LLC's members and the LLC itself 
constitutes a change of ownership, subjecting the property 
to a valuation based upon its current and correct value, 
regardless of whether. the proportional beneficial inter- 
ests remain intact. Giddings v. SRT-Mountain Vista, LLC, 
2019-NMCA-025. 


7-36-21.3. Limitation on increase in value for single-family dwellings 
occupied by low-income owners who are sixty-five years of 
age or older or disabled; requirements; penalties. 


A. The valuation for property taxation purposes of a single-family dwelling owned and occu- 
pied by a person who is sixty-five years of age or older or disabled and whose modified gross in- 
come for the prior taxable year did not exceed the greater of thirty-five thousand dollars ($35,000) 
or the amount calculated pursuant to Subsection F of this section shall not be greater than the 
assessed valuation of the property for property taxation purposes: 

(1) for a person sixty-five years of age or older in the tax year in which the owner qualifies 
and files an application; or 
(2) for a person who is:disabled in the tax year in which the owner iy fee and files an 
application for the limitation provided by this section. 

B. The limitation provided by this section may be claimed by filing proof of eligibility with the 
county assessor on an application form furnished by the assessor. The application shall be filed no 
later than thirty days after the date of mailing by the assessor of the notice of valuation. The ap- 
plication form shall be designed by the department and shall provide for proof of age or disability, 
occupancy and income eligibility. An owner who applies for the limitation of value specified in this 
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section and files proof of income eligibility for the three consecutive years immediately subsequent 
to the tax year for which the application is made need not claim the limitation for subsequent tax 
years if there is no change in eligibility. The county assessor shall apply the limitation automati- 
cally in subsequent tax years until a change in eligibility occurs. 

C. An owner who has claimed and been allowed the limitation of value specified in this section 
for the three consecutive tax years immediately prior to the 2020 tax year is not required to claim 
the limitation for subsequent tax years if there is no change in eligibility, unless the county asses- 
sor requests updated information on the owner's modified gross income. The county assessor shall 
apply the limitation automatically in subsequent tax years until a change in eligibility occurs. 

D. A person who has‘had a limitation applied to a tax year and subsequently becomes ineligi- 
ble for the limitation because of a change in the person's status or income or a change in the own- 
ership of the property against which the limitation was applied shall notify the county assessor 
of the loss of eligibility for the limitation by the last day of February of the tax year immediately 
following the year in which loss of eligibility occurs. 

_E. A person who knowingly violates the provisions of this section by intentionally claiming and 

receiving the benefit of a limitation to which the person is not entitled or who fails to comply with 
the provisions of Subsection D of this section shall be liable for all taxes due, interest and a civil 
penalty of one thousand dollars ($1,000). 

F. For the 2020 tax year and each subsequent tax year, the maximum amount of modified gross 
income in Subsection A of this section shall be adjusted to account for inflation. The department shall 
make the adjustment by multiplying thirty-five thousand dollars ($35,000) by a fraction, the numera- 
tor of which is the consumer price index ending during the prior tax year and the denominator of 
which is the consumer price index ending in tax year 2019. The result of the multiplication shall be 
rounded down to the nearest one hundred dollars ($100), except that if the result would be an amount 
less than the corresponding amount for the preceding tax year, then no adjustment shall be made. 

G. The department shall publish annually the amount determined by the calculation made 
pursuant to Subsection F of this section and provide the calculated amount to each county asses- 
sor no later than December 1 of each tax year. 

H. The limitation of value specified in Subsection A of this section does not apply to: 

(1) achange in valuation resulting from any physical improvements made to the property 
during the year immediately prior to the tax year or a change in the permitted use or zoning of the 
property during the year immediately prior to the tax year; or 

(2) aresidential property in the first tax year that is valued for property taxation purposes. 

I. As ee in this section: 

(1) "consumer price index" means the consumer price index for all urban consumers pub: 
lished by the United States department of labor for the month ending September 30; 

(2) "disabled" means a person who has been determined to be blind or permanently dis- 
abled with medical improvement not expected pursuant to 42 USCA 421 for purposes of the fed- 
eral Social Security Act or is determined to have a permanent total disability pursuant to the 
Workers' Compensation Act [Chapter 52; Article 1 NMSA 1978]; and 

(3) "modified gross income" means "modified gross income" as used in the Income Tax Act 

[Chapter 7, Article 2 NMSA 1978]. 


History: Laws 2000, ch. 21, § 1; 2001, ch. 321, § 2; The 2019 amendment, effective June 14, 2019, in- 
2008, ch. 78, § 1; 2008, ch. 26, § 1; 2013, ch. 161, § 1; creased the income limit for eligibility for a limitation on 
2019, ch. 140, § 1; 2020, ch. 73, § 1. property tax valuation of a dwelling occupied by a person 

The 2020 amendment, effective May 20, 2020, clari- who is sixty-five years of age or older or disabled; deleted 
fied the limitation on valuation increases for low-income former Subsections A through D, added a new Subsec- 
disabled persons; in Subsection A, in the introductory tion A and redesignated former Subsections E through I 
clause, after "greater than the", added "assessed", in Para- as Subsections B through F, respectively; in Subsection 
graph A(1), added "for a person sixty-five years of age or +.B, added "The limitation provided by this section", and 
older in the", and after "in which the", deleted "owner's after "an application form", deleted "for the limitation"; 
sixty-fifth birthday occurs, if the owner owns and occupies in Subsection C, after "prior to the", deleted "2014" and 
that property" and added "owner qualifies and files an ap- added "2020", after "tax year is not", added "required to", 
plication", and completely rewrote Paragraph A(2); and and after "change in eligibility", added "unless the county 
in Subsection B, added "The application shall be filed no assessor requests updated information on the owner's 
later than thirty days after the date of mailing bye the as- modified gross income"; in Subsection E, after "civil pen- 
sessor of the notice of valuation.". alty of", deleted "no more than three times the amount 
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of additional taxes due" and added "one thousand dollars provides for penalties; in the title, added "requirements; 
($1,000)"; in Subsection F, after "For the", deleted "2002" penalties"; deleted former Subsection EH, which provided 
and added "2020", after "modified gross income in", de- for the application for the limitation of value; and added 
leted "Subsections A, B and C" and added "Subsection A", Subsections E through H. 
after "by multiplying", deleted "the maximum amount for The 2008 amendment, effective May 14, 2008, added 
tax year 2000" and added "thirty-five thousand dollars Subsections B and D. 
($35,000)", after "ending in tax year", deleted "2000" and The 2003 amendment, effective June 20, 2003, in 
added "2019", and deleted "for purpose of this subsection, the section heading, substituted "low-income owners" for 
‘consumer price index' means the consumer price index "owner" near the middle and added "or disabled" at the 
for all urban consumers published by the United States end; added present Subsection B and redesignated sub- 
department of labor for the month ending September 30"; sequent subsections accordingly; in present Subsection C, 
redesignated former Subsections J and K as Subsections substituted "Subsections A and B" for "Subsection A" near 
H and I, respectively; in Subsection G, after "calculation", the beginning and inserted "or disability" following "proof 
added "made pursuant to Subsection F of this section", of age" near the end; substituted "Subsections A and B" 
and after "and", deleted "distribute it" and added "provide for "Subsection A" near the beginning of Subsection D and 
the calculated amount"; in Subsection H, in the introduc- near the middle of Subsection E; and added present Sub- 
tory clause, after "specified in", deleted "Subsections A, section F. 
B and C" and added "Subsection A"; and in Subsection I, The 2001 amendment, effective April 5, 2001; in 
added Paragraphs I(1) and I(3) and new paragraph desig- Subsection A, substituted "did not exceed the greater of 
nation "(2)", eighteen thousand dollars ($18,000) or the amount cal- 
Applicability. — Laws 2019, ch. 140, § 2 provided that culated pursuant’to Subsection C of this section" for "did 
the provisions of Laws 2019, ch. 140, § 1 apply to the 2020 not exceed eighteen thousand dollars ($18,000)" added 
and subsequent property tax years. Paragraph A(3); deleted "at the time’ notices of valuation 
_ The 2018 amendment, effective June 14, 2013, pro- are sent out by the assessor pursuant to Section 7-38-20 
vided for an automatic application of the limitation on NMSA 1978" at the end of the first sentence in Subsection 
increase in value for single-family dwellings occupied by B and added Subsections C and D. 


low-income owners sixty-five years of age or disabled; 


7-36-22. Mineral property; definitions and classifications for valuation 
purposes. 


As used in this article, "mineral property" does not include oil and gas property or productive 
copper mineral property and means: 

A. "class one productive mineral property", which means mineral lands, all mineral reserves 
and interests in minerals in mineral lands and all severed mineral products from mineral lands 
when the mineral lands are held under private ownership in fee and the property is mined or op- 
erated in good faith for its mineral values with a reasonable degree of continuity during the year 
preceding the tax year in which its value is determined and to an extent in keeping with the mar- 
ket demand and conditions affecting the extraction and disposition of the product; 

B. "class one nonproductive mineral property", which means mineral lands, all mineral re- 
serves and interests in minerals in mineral lands and all severed mineral products from mineral 
lands when the mineral lands are held under private ownership in fee and the property is known 
to contain minerals in commercially workable quantities of such a character as add present value 
to the land in addition to its values for other purposes but is not operated so as to fall in the class 
of class one productive mineral property; 

C. "class two mineral property", which means the severed mineral products from mineral lands 
held by possessory title under the laws of the United States; and 

D. "class three mineral property", which means severed mineral products from leasehold or 
contract mineral rights in mineral lands, the fee of which is vested in the United States or the state. 


History: 1953 Comp., § 72-29-11, enacted by Laws ANNOTATIONS 
1978, ch, 258, § 23; 1975, ch. 218, § 2; 1990, ch. 125, § 4, : be igs: 
Cross references. — For mines and mining, see Chap- Neither supreme court nor district court may 
ter 69 NMSA 1978. reclassify, revalue or reassess property improperly 
The 1990 amendment, effective March 7, 1990, in- classified by taxing officials and, consequently, assess 


" Sree : | Sriyt in theing at an excessive valuation. Gerner v, State Tax Comm'n, 
sdicicey Hii aly © ind: et A, oese ALL i 1963-NMSO-022, 71 N.M. 386, 378 P.2d 619. 


Nonseverability. — Laws 1990, ch. 125, § 19 provided Negative mineral property pr De aicnie ti oe 
that the provisions of the Copper Production Ad Valorem allowed, — The statutory requirement of allocating the 


Tax Act [Chapter 7, Article 39 NMSA 1978] and the cor- net taxable value of each item of property used in connec- 
responding amendments made in that act to the Property tion with mineral property prevents the use of the negative 
Tax Code [Articles 35 to 38 of Chapter 7 NMSA 1978] are value for mineral property production to reduce the valua- 


tion of property valued under Section 7-36-33 NMSA 1978; 


t ble. : 
52 NM abe, therefore, the taxpayer cannot use a negative figure for 
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mineral property production to reduce the positive value of 
property used in connection with mineral property, UV. In- 
dus., Inc. v. Property Tax Div. of Taxation & Revenue Dep't, 
1979-NMCA-147, 93 N.M. 651, 603 P.2d 1108. 

Valuation to be fixed by standards, — To have uni- 
formity and equality in a form of tax, the valuations must 
be established by some standard; and after valuations are 
fixed, the taxes based upon such valuations must be levied 
by a standard. It is only thus that each taxpayer may bear 
his fair share of the burden of government. Gerner v. State 
Tax Comm'n, 1968-NMSC-022, 71 N.M. 385, 378 P.2d 619. 

Regulation based upon taxpayer's federal tax 
treatment of property. — Regulation providing that, if 
a taxpayer attributed development expenditures to a par- 
ticular piece of property under 26 USCS § 616, the property 
was rebuttably presumed, for the next 10 years; to contain 
minerals in such quantities and character so as to classify 
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under Subsection B, was a valid’ regulation in that it was 
not arbitrary because the taxpayer would have opportunity 
to present facts to rebut the presumption; in that there ‘was 
substantial evidence to support the regulation; and in that 
the regulation was not substantive, since it!announced a 
procedure for classifying the property based upon the tax- 
payer's treatment of the property for federal tax purposes. 
Santa Fe Pac.R.R. v. Property Tax Dep't, 1976-NMCA-071, 
89 N.M. 446, 553 P:2d 726 (Ct. App. 1976). 

Law reviews. — For comment, "Approaches to. State 
Taxation of the Mining Industry," see 10 Nat. Resources J. 
156 (1970). 

For article, "New Mexico's Effort at Rational Taxation of 
Hard-Minerals Extraction," see 10 Nat. Resources J, 415 
(1970). 

For comment, "Taxation of the Uranium Industry: An 
Economic Proposal," see 7 N.M:L, Rev. 69 (1976-77). 


the property as class one nonproductive mineral property 


7-36-23. Special method of valuation; mineral property and property 
used in connection with mineral property; exception for — 
potash and uranium mineral property and property used in 
connection with potash and uranium mineral property. 


A. The provisions of this section apply to the valuation of all mineral property and property 
used in connection with mineral property except potash and uranium mineral property and prop- 
erty used in connection with potash and uranium mineral property, the safest: of valuation for 
which are provided in Sections 7-36-24 and 7-36-25 NMSA 1978. 

B. The following kinds of property held or used in connection with palneny property shall be 
valued under the methods of valuation required by the Property Tax Code: 

(1) improvements, equipment, materials, supplies and other personal property held or 
used in connection with all classes of mineral property; "improvements" as used in this section in- 
cludes surface and subsurface structures, but does not include pits, shafts, drifts and other similar 
artificial changes in the physical condition of the surface or subsurface of the earth produced solely 
by the removal or rearrangement of earth or minerals for the purpose of exposing or removing ore 
from a mine; and 

(2) the surface value for agricultural or other purposes of class one productive or nonpro- 
ductive mineral property when the surface interest is held in the same ownership as the mineral 
interests. gts | 

C. The value for property taxation purposes of class one productive mineral property is an 
amount equal to three hundred percent of the annual net production value of the mineral property. 

D. The value for property taxation purposes of class two and class three mineral property is an 
amount equal to three hundred percent of the annual net production value. 

E. The value for property taxation purposes of class one nonproductive mineral property shall 
be determined by applying a per acre value to the surface acres of the property being valued. The 
per acre value of class one nonproductive mineral property shall be determined under regulations 
adopted by the department, which regulations shall establish a per acre value based upon bonus 
bids accepted by the commissioner of public lands for the latest one year period in which bonus 
bids were accepted for the sale of mineral leases, which DPR acre value may be Batermined by geo- 
graphical areas. 

F. For purposes of this section, "annual net production vanagie means either: 

(1) the average of five years’ net production value from the mineral property for the five 
years immediately preceding the tax year in which value is being determined, or so much of the 
period during which the property has been in operation, with each year's net production value 
being determined by taking the year's market value of production of all mupetals, including any 
bonus or subsidy payments, and deducting from that value: 

(a) any royalties paid or due the United States, the state or any rAafan tribe, Indian 
pueblo or Indian who is a ward of the United States; 
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(b) the direct costs, exclusive of depreciation, determined under generally accepted 
accounting principles consistently applied by the taxpayer, of extracting, milling, treating, reduc- 
ing, transporting and selling the minerals; and 

(c) the costs of depreciation, determined under generally accepted accounting prin- 
ciples consistently applied by the taxpayer, of property actually used in the extracting, milling, 
treating, reducing and transporting of the minerals; or 

(2) the net production value from the mineral property for the year immediately preced- 
ing the tax year in which value is being determined, with that year's net production value being 
determined by taking the year's market value of production of all minerals, including any bonus or 
subsidy payments, and deducting from that value: 

. (a) any royalties paid or due the United States, the state or any Indian tribe, Indian 
pueblo or Indian who is a ward of the United States; 

(b) the direct costs, exclusive of depreciation, determined under generally accepted 
accounting principles consistently applied by the taxpayer, of extracting, milling, treating, reduc- 
ing, transporting and selling the minerals; and 

(c) the cost of depreciation, determined under generally accepted accounting prin- 
ciples consistently applied by the taxpayer, of property actually used in the extracting, milling, 
treating, reducing and transporting of the minerals. 

G. Annual net production value shall be determined under Paragraph (1) of Subsection F of this 
section unless the taxpayer elects to have it determined under Paragraph (2) of that subsection. To be 
effective, an election must be exercised by written notification to the department at the time the min- 
eral property is reported to the department for valuation in a tax year. Once an election is exercised, 
a taxpayer may not change from the elected method without the prior approval of the department. 

H. The department shall adopt regulations specifying procedures to be followed under, and the 
details of, the method for valuation of mineral property specified in this section. 


History: 1953 Comp., § 72-29-12, enacted by Laws Determination of market value of average an- 
1973, ch. 258, § 24; 1975, ch. 165, § 4. nual output, less the actual cost, over the period of years 
Cross references, — For mines and mining, see See ‘involved requires an averaging of the costs. Kaiser Steel 
ter 69 NMSA 1978. Corp. v. Property Appraisal Dep' t, 1976-NMCA-071, 83 
N.M, 251, 490 P.2d 968, t. d d, 83 N.M. 258, 490 P.2d 

ANNOTATIONS Ba i cert Sa 


Legislative intention to putboriee deduction must 


. ; ‘ ‘li 
Fair market value. je, theoretically whatoa willing be clearly and unambiguously expressed in the stat- 


seller would take and a willing buyer offer. Kaiser Steel 


ey . 't, 1976-NMCA-071,' 83 ute. Kaiser Steel Corp. v.. Property. Appraisal, Dep't, 
ah he ah ay oma CI 83 ae 258. 490 P.2d 1976-NMCA-071, 83 N.M. 251, 490 P.2d 968, cert. denied, 
ieee 83 N.M, 258, 490 P.2d 975. 


Separate taxation of severed mineral estates re- 
quired. — Former New Mexico statutory provisions re- 
quired the separate taxation of severed mineral estates 
and the public policy of this state was to tax separately 
the severed mineral rights from the remainder of the fee 
when in different ownerships. Kaye v. Cooper Grocery Co., 


Payments to be included in market value. — Por- 
tions of former 72-6-7(6), 1953 Comp., are pertinent as the 
market value is to include bonus or subsidy payments and 
there is evidence that the royalty payments fall into that 
category; however, amounts paid for improvements are 
not to be included as part of the costs, and depreciation 
on such improvements should also not be included. Kaiser. 1957-NMSC-049, 63 N.M. 36, 312 P.2d 798. vy i 
Steel Corp. v. Property Appraisal Dep't, 1976-NMCA-071, Even after conveyance of fractional undivided in- 


83 N.M. 251. 490 P.2d 968. cert. denied. 83 N.M. 258. 490 terest in the minerals, the entire mineral estate should 
P2d975. ; ‘ : ; _ be separately assessed and taxed as a unit. Kaye v, Cooper 


Market price as exchange value. — As to the price Grocery Co,, 1957-NMSC-049, 63 N.M. 36, 312 P.2d 798. 
between a fictional seller and buyer, the market price of a Partial severance considered complete severance. 
commodity is the exchange value and it is détermined by — For assessment purposes, a partial severance convey- 
the demand for it in relation to the supply and is proved, ance is to be considered a complete severance of the min- 
when possible, by actual sales, Kaiser Steel Corp. v. Prop- _eral estate, Kaye v. Cooper Grocery Co., 1957-NMSC-049, 
erty Appraisal Dep't, 1976-NMCA-071, 83 N.M. 251,490 938 N.M. 36,312 P.2d 798. 

P.2d 968, cert. denied, 83 N.M. 258, 490 P.2d 975. Duty of tenant in common to pay entire assess- 

Essential factors in determining market value ment. — The surface owner who has retained,an un- 
are the existence of a demand and the accessibility of a divided mineral interest becomes a tenant in common 
market. Without a.demand a rich natural resource may as to the mineral estate with his transferee of an undi- 
lie dormant and be commercially valueless. Create an ac- vided mineral interest, and as tenants in common each 
tive demand and the same deposit may find a ready mar- had the duty to pay the entire assessment on the min- 
ket, Similarly, proximity to market may be a determin-. eral estate with a right of contribution against his cote- 
ing factor, Kaiser Steel Corp. v. Property Appraisal Dep't, nant for a proportionate part. Kaye v. Cooper Grocery Co., 


1976-NMCA-071, 83 N.M. 251, 490 P.2d 968, cert. denied, 1957-NMSC-049, 63 N.M. 36,312 P.2d 798.0 
83 N.M. 258, 490 P.2d 975. Owner of mineral estate will not lose interest 


through tax sale. — When the entire mineral estate has 
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been conveyed by the surface owner and the mineral deed 
has been recorded prior to the assessment for the tax year, 
the owner of the mineral estate will not lose his interest 
through a tax sale unless the mineral estate has been 
separately assessed and the sale is had for the purpose of 
recovering delinquent taxes assessed against the mineral 
estate. Kaye v. Cooper Grocery Co,, 1957-NMSC-049, 63 
N.M, 36, 312 P.2d 798, 

Negative mineral property production figure dis- 
allowed. — The statutory requirement of allocating the 
net taxable value of each item of property used in connec- 
tion with mineral property prevents the use of the nega- 
tive value for mineral property production to reduce the 
valuation of property valued under Section 7-36-33 NMSA 
1978; therefore, the taxpayer cannot use a negative fig- 
ure for mineral property production to reduce the positive 
value of property used in connection with mineral prop- 
erty. U.V. Indus., Inc. v. Prop. Tax Div. of Taxation & Rev- 
enue Dep't, 1979-NMCA-147, 93 N.M. 651, 603 P.2d 1108. 

Regulation modifying statutory determination 
of annual net production contrary to section. — 


Regulation providing that the property tax department 


would not permit the use of minus figures for a particular 
year's net production value in calculating the average of 
five years' net production value was contrary toi the pro- 
visions of Subsection F because the property tax depart- 
ment had no authority to adopt regulations modifying 
the statutory provision for determining the annual net 
production value. Santa Fe Pac,R.R. v. Prop. Tax Dep't, 
1976-NMCA-071, 89 N.M. 446, 553 P.2d 726, 

Regulation for geographical variance multiplier 
set aside. — Regulation providing for the use of a mul- 
tiplier of 100 and of a quotient derived by, dividing the 
total of the bonus bids by the number of acres leased by 
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competitive bidding within a county was set aside since 
the provision in Subsection E for geographical variance 
did not support use of such multiplier because the evi- 
dence was that procedures for implementing such a vari- 
ance had not been developed: by property tax department. 
Santa Fe Pac.R.R. v, Prop. Tax, Dep't, 1976-NMCA-071, 89 
N.M. 446, 553 P.2d 726. 

Burden of proof was on contestant and was both 
the burden of producing evidence and the burden of per- 
suasion which was, in this case, where the validity of the 
state's valuation is in issue, not the burden of showing the 


correct valuation but to show the state's valuation was er- 


roneous, However, an asserted failure in contestant's bur- 
den of persuasion does not require that the court uphold 
the state's valuation when that valuation is not supported 
by substantial evidence. Kaiser Steel Corp. v. Property Ap- 
praisal Dep't, 1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, 
cert. denied, 83 N.M, 258, 490 P.2d 975, 

Finding not supported by evidence inference. — 
Since the market value of the mine run coal was based on 
evidence of sales of 4% and 9% of production at $8.50 per 
ton, this evidence did not support an inference that 96% 
and 91% of production had a market value of $8.50 per 
ton absent evidence of a market at that price and, there- 
fore, the finding utilizing a market value of $8.50 per ton 
for all mine run coal was not supported by substantial 
evidence. Kaiser Steel Corp. v. Property Appraisal Dep't, 
1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, cert. denied, 
83 N.M. 258, 490 P.2d 975. 

Law reviews. — For comment, "Taxation of the Ura- 
nium Industry: An Economic Proposal," see 7 N.M.L. Rev. 
69 (1976-77). 

For article, "Nonneutral Features of Energy Taxation," 
see 20 Nat. Resources J, 853 (1980). 


7-36-24. Special method of valuation; mineral property and property 
used in connection with mineral property when the 
primary production from the mineral property is potash. 


A. The provisions of this section apply to valuation of all mineral property and property used 
in connection with mineral property when the primary production from the mineral property is 
potash. 

B. The value for property taxation purposes of improvements, equipment, materials, supplies ant 
other personal property held or used in connection with all classes of potash mineral property is an 
amount equal to the market value of all mineral production from the potash mineral property for 
the prior year, less.any royalties paid or due the United States, the state or any Indian tribe, Indian 
pueblo or Indian who is a ward of the United States. "Improvements" as used in this section includes 
surface and subsurface structures, but does not include pits, shafts, drifts and other similar artificial 
changes in the physical condition of the surface or subsurface of the earth produced solely by the re- 
moval or rearrangement of earth or minerals for the purpose of exposing or removing ore from a mine; 

C. The value for property taxation purposes of the surface value for agricultural or other pur- 
poses held in connection with class one productive or nonproductive potash mineral property, when 
the surface interest is held in the same ownership as.the mineral interests, shall be determined 
under the methods of valuation required by the Property Tax Code. 

D, The value for property taxation purposes of class one productive potash otSrit property 
is an amount equal to fifty percent of the market value of all maingrali BRasUICAO from the potash 
mineral property for the prior year. 

E. The value for property taxation purposes of class two and bide Fie HetaaH mineral prop- 
erty is an amount equal to fifty percent of the amount derived by deducting from the market value 
of all mineral production from the potash mineral property for the prior year any royalties paid or 
due the United States, the state or aby Indian tribe, Indian pueblo or Indian who is a ward of the 
United States. 15 i 
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F. The value for property taxation purposes of class one nonproductive potash mineral prop- 
erty shall be determined under Subsection E of Section 7-36-23 NMSA 1978. 

G.. If a taxpayer severs potash in one or more governmental units and processes the severed 
potash in another governmental unit, the value of all interests in minerals shall be allocated to the 
governmental unit or units in which the potash is severed, and the value of improvements, equip- 
ment, materials, supplies and personal property shall be allocated among the governmental units 
in which the property is located on the basis of the original cost of the property. 

H. The department shall adopt regulations specifying procedures to be followed under, and 
the details of, the method for valuation of potash mineral property specified in this section. The 
department shall also adopt regulations for the allocation of values of potash mineral fuoperty 


among the beerrcinstiet units. 


Hinioaea 1953 Comp., § 72-29-13, enacted by Laws 
1973, ch, 258, § 25; 1975, ch. 165, § F, 

Cross references. — For gross value of povesi for sev- 
erance tax, see 7-26-4 NMSA 1978. 

For mines and mining, see Chapter 69 NMSA 1978, 


ANNOTATIONS 


Constitutionality. — This section does not violate 
N.M. Const., art. VIII, § 1 by using production of previous 
year as base value of mineral property to calculate present 
year's taxes, nor does it create an irrebutable presumption 
of value in violation of federal due process clause. Nat'l 
Potash Co. v. Property Tax Div., 1984-NMCA-055, 101 
N.M. 404, 683. P.2d 521... 

Fair market value is theoretically what a willing seller 
would take and a willing buyer offer. Kaiser Steel Corp. v. 
Property Appraisal Dep't, 1971-NMCA-131, 83 N.M. 251, 
490 P.2d 968, cert. denied, 83 N.M. 258, 490 P.2d 975. 

Market price as exchange value. — As to the price 
between a fictional seller and buyer, the market price of a 
commodity is the exchange value and it is determined by 
the demand for it in relation to the supply, and is proved, 
when possible, by actual sales. Kaiser Steel Corp, v. Prop- 
erty Appraisal Dep't, 1971-NMCA-131, 83 N.M, 251, 490 
P.2d. 968, cert. denied, 83 N.M. 258, 490 P.2d 975, 

Essential factors in determining market value 
are the existence of a demand .and the accessibility of 
a, market. Kaiser Steel Corp. v. Prop. Appraisal Dep't, 
1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, cert. denied, 
83 N.M. 258, 490 P.2d 975, 


Valuation of potash fines when no commercial 
market. — Although without commercial market, pot- 
ash "fines" were to be valued for tax purposes and mar- 
ket value was exchange value of "fines" between corpora- 
tion which produced "fines" and subsequent processor of 
fines. International Minerals & Chem. Corp. v. Property 
Appraisal Dep't, 1971-NMCA-170, 83 N.M. 402, 492 P.2d 
1265, cert. denied, 83 N.M. 395, 492 P.2d 1258. 

Burden of proof was on contestant and was both 
the burden of producing evidence and the burden of per- 
suasion which was, in this case, where the validity of the 
state's valuation is in issue; not the burden of showing the 
correct valuation but to show the state's valuation was er- 


_ roneous. However, an asserted failure in contestant's bur- 


den of persuasion does not require that the court uphold 
the state's valuation when that valuation is not supported 
by substantial evidence. Kaiser Steel Corp. v. Property Ap- 
praisal Dep't, 1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, 
cert. denied, 83 N,M. 258, 490 P.2d 975, 

Finding not supported by evidence inference. — 
Since the market value of the mine run coal was based on 
evidence of sales of 4% and 9% of production at $8.50 per 
ton, this evidence did not support an inference that 96% 
and 91% of production had a market value of $8.50 per 
ton absent evidence of a market at that price and, there- 
fore, the finding utilizing a market value of $8.50 per ton 
for all mine run coal was not supported by substantial 
evidence. Kaiser Steel Corp. v. Property Appraisal Dep't, 
1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, cert. denied, 
83 N.M. 258, 490 P.2d 975. 


7-36-25. Special method of valuation; mineral property and property 
used in connection. with mineral property when the 
primary production from the mineral property is uranium. 


A. The provisions of this section apply to the valuation of all mineral property and property 
used in connection with mineral property when the primary production from the mineral property 
is uranium. ~ . 

B. The following kinds of property held or used in connection with uranium mineral property 
shall:be valued under the methods of valuation required by the Property Tax Code: 

(1) improvements, equipment, materials, supplies and other personal property held or 
used in connection with all classes of uranium mineral property; "improvements" as used in this 
section includes surface and subsurface structures, but does not include pits, shafts, drifts or other 
similar artificial changes in the physical condition of the surface or subsurface of the earth pro- 
duced solely by the removal or rearrangement of earth or minerals for the purpose of exposing or 
removing ore from a mine; and 

(2) the surface value for agricultural or Shien purposes of class one productive or nonpro- 
ductive uranium mineral property when the surface interest is held in the same ownership as the 
mineral interests. 
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C. The value for property taxation purposes of class one productive, class two and class three 
uranium mineral property is the annual net production value of the uranium mineral property. . 

D. The value for property taxation purposes of class one nonproductive uranium mineral prop- 
erty shall be determined under Subsection E of Section 7-36-23 NMSA 1978. . 

E. For the purposes of this section, the "annual net production value" means: 

(1) the sales price of uranium-bearing material disposed of as ore or solution, less fifty 
percent of that sales price as a deduction for the cost of producing and bringing the output to the 
surface and of transporting and selling it; or . 

(2) in the case of uranium-bearing material not disposed of as ore or solution but processed 
or beneficiated (other than by sizing and blending), regardless of the form in which the product is 
actually disposed of, the value of U,O, contained in ore or solution determined on the basis of the 
U,O, content of the ore or solution at fifty percent of the taxpayer's average unit sales price dur- 
ide eve preceding calendar year of U,O, contained in the concentrate form commonly known as 
"yellowcake" (or if the uranium concentrate has not been sold in the preceding calendar year, at 
fifty percent of the representative sales price for U,O, contained in the concentrate form commonly 
known as "yellowcake" at the place and time of processing or beneficiation into that concentrate), 
plus fifty percent of the representative sales price of all other minerals produced and saved from 
such uranium-bearing material, less fifty percent of the value as a deduction for the cost of produc- 
ing and bringing the output to the surface from an underground mine. 

F. In determining annual net production value of class two and class three uranium mineral 
property, a deduction may be taken for royalties paid or due the United States, the state or any In- 
dian tribe, Indian pueblo or Indian who is a ward of the United States, but the deduction allowed 
by this subsection must be subtracted from one hundred percent of the applicable sales price be- 
fore applying any other reductions.in or deductions from that sales price. 


History: 1953 Comp., § 72-29-14, enacted by Laws 1971-NMCA-131, 83 N.M. 251, 490 P.2d _ cert. denied; 
19738, ch. 258, § 26; 1975, ch. 165, § 6; 1982, ch. 29, § 1. 83 N.M. 258, 490 P.2d 975. 

Cross references. — For severance tax on uranium, Materials incorporated into siedéopebuhd mining 
see 7-26-7 NMSA 1978. structures included in valuation base. — Tangible 

For mines and mining, see Chapter 69 NMSA 1978. materials incorporated into underground mining’ struc- 


tures, such as roof bolts, concrete, steel mesh, timbers 
and reinforcing rods, are materials included‘in the valua- 
tion base, Kerr-McGee Nuclear Corp. v. Property Tax Div., 
1980-NMCA-063, 95 N.M. 685, 625 P.2d 1202," : 
Materials in shafts and drifts necessary to extrats 
tion of minerals not included in valuation. — The 
lining or bracing of shafts and drifts in a mine, as well as 


ANNOTATIONS 


Section deemed constitutional. — Since the clas- 
. sification, in Subsection E, distinguishing open-pit mines 
from underground mines is reasonable and the tax im- 
posed by this section is uniform and equal on all subjects 
of a class, this section is constitutional. Anaconda Co. v. 


Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 608 ventilation air shafts, leach holes and other shafts neces- 
P.2d 514, cert. denied, 94 N.M. 628, 614 P.2d 545. sary to the extraction of minerals, are exempt from valu- 
There is reasonable basis for division of mines ation under Subsection B(1). Kerr-McGee Nuclear Corp. v. 
for tax purposes into the classes of underground and Property Tax Div., 1980-NMCA-063, 95 N.M. 685, 625 P.2d 
open-pit mines: the basis for the classification is the dif- 1202. 
ference between the cost of producing and bringing’ ura- Burden of proof was on contestant and was both 
nium ore to the surface in the two types of:mines; since, the burden of producing evidence and the burden of per- 
this cost is greater in underground than in open-pit suasion which was, in this case, where the validity of the 
mines, it was within the legislature's power to provide a state's valuation is in issue, not the burden of Showing 
tax deduction to underground mines that it did not grant the correct valuation but to show that the state's valua- 
to open-pit mines. Anaconda Co. v. Property Tax Dep't, tion was erroneous. However, an asserted failure in con- 
1979-NMCA-158, 94 N.M. 202, 608 P-2d 514, cert. denied, testant's burden of persuasion does not require that the 
94 N.M. 628, 614 P.2d 545.. . court uphold the state's valuation when that valuation is 
Fair market value is theoretically what a willing seller not supported by substantial evidence. Kaiser Steel Corp. 
would take and a willing buyer offer. Kaiser Steel Corp. v. v. Property Appraisal Dep't, 1971-NMCA-131, 83. N.M. 
Property Appraisal Dep't, 1971-NMCA-131, 83 N.M. 251, 251, 490 P.2d 968, cert. denied, 83 N.M. 258, 490 P.2d 975. 
490 P.2d 968, cert. denied, 83 N.M. 258, 490 P.2d 975. __ Finding not supported by evidence inference. — 
Market price as exchange value. — As to the price Since the market value of the mine run coal was based on 
between a fictional seller and buyer, the market price of a evidence of sales of 4% and 9% of production at $8.50 per 
commodity is the exchange value and it is determined by ton, this evidence did not support an inference that 96% 
the demand for it in relation to the supply and is proved, and 91% of production had a market value of $8.50 per 
when possible, by actual sales. Kaiser Steel Corp. v. Prop- ton absent evidence of a market at that price and, there- 
erty Appraisal Dep't, 1971-NMCA-131, 83 N.M. 251, 490 fore, the finding utilizing a market value of $8.50 per ton 
P.2d 968, cert. denied, 83 N.M. 258, 490 P.2d 975. for all mine run coal was not supported by substantial 
Essential factors in determining market value evidence, Kaiser Steel Corp. v. Property Appraisal Dep't, 
are the existence of a demand and the accessibility of a 1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, cert. denied, 
market. Kaiser Steel Corp. v. Property Appraisal Dep't, 83 N.M. 258, 490 P.2d 975. 
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Law reviews. — For comment, "Taxation of the Ura- For article, "Evaluating Congressional Limits on a 
nium Industry: An Economic Proposal, "gee 7 N.M.L. Rev. State's Severance Tax Equity Interest in Its Natural 
69 (1976-77). '. Resources: An Essential Responsibility for the Supreme 

For article, "Nonneutral Features of Energy Taxation," Court," see 11 Nat. Resources J. 673 (1982). 


see 20 Nat. Resources J. 853 (1980). 


7-36-26. Special method of valuation; manufactured homes. 


A. _The owner of a manufactured home subject to valuation for property taxation purposes 
shall report the manufactured home annually for valuation to the county assessor of the county in 
which the manufactured home is located on January 1. The report shall be in a form and contain 
the information required by department regulation and shall be made no later than the last day of 
February of the tax year in which the property is subject to valuation. 

B.. The valuation method used for determining the value of manufactured homes for property 
taxation purposes shall be a cost method applying generally accepted appraisal techniques and 
shall generally provide for: 

(1) the determination of initial cost of a manufactured home based upon classifications of 
manufactured homes and sales prices for the various classifications; 

(2) deductions from initial cost for allowable depreciation, which allowances for deprecia- 
tion shall be developed by the division; and 

(3) deduction from initial cost of other justifiable factors, including but not limited to func- 
tional and economic obsolescence. 

C. Whether or not the presence of a manufactured home is declared and reported by the owner 
to a county assessor as required by this section, the county assessor shall determine the value for 
property taxation purposes of each manufactured home located in the county and subject to valua- 
tion. County assessors shall use the information required to be furnished them under Sections 66- 
6-10 and 66-7-413 NMSA 1978 to assure that accurate records of locations of manufactured homes 
are maintained. 

D. Any person who intentionally eras to make a report required of him under this section 
or who knowingly makes a false statement in a report required under this section is guilty of a 
misdemeanor and shall be punished by the imposition of a fine of not more than one thousand dol- 
lars ($1,000). 

E. Any person who fails to make a report required of him under this section is liable for a civil 
penalty in an amount equal to five percent of the property taxes ultimately determined to be due 
on the property for the tax year or years for which he failed to make the required report. 

F. Any person who intentionally refuses to make a report required of him under this section 
with the intent to evade any tax or who fails to make a report required of him under this section 
with the intent to evade any tax is liable for a civil penalty in an amount equal to twenty-five per- 
cent of the property taxes ultimately determined to be due on the property for the tax year or years 
for which he refused or failed to make the required report. 

G. The civil penalties authorized under Subsections E and F of this section shall be imposed 
and collected at the time and in the manner that the tax is imposed and collected. In order to 
assist in. the imposition and collection of the penalties, the assessor having responsibility for de- 
termining the value of the property shall:make an entry in the valuation records indicating the 
liability for any penalties due under this section. 


History: 1953 Comp., § 72-29-15, enacted by Laws 1978" following "manufactured home" the first time the 


1973, ch. 258, § 27; 1975, ch. 165, 87 1983, ch. 295, § 2; reference appears in the first sentence and substituted 
1991, ch. 166, § 6. "department" for "division" in the second sentence. 


Cross references, — For deduction from gross receipts 


tax of receipts for lease of mobile home, see 7-9-53 NMSA ANNOTATIONS 
1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 71 Am. 
For definition of "division," see 7-35-2 NMSA 1978. Jeno eiate andirncal Taxation § 211, 
For notification to department of motor vehicles of un- Classification, as real estate or personal property, of mo- 
paid property tax on mobile homes, see 7-38-52 NMSA bile homes or trailers for purposes of state or local taxa- 
1978. tion, 7 A.L.R.4th 1016. 


The 1991 amendment, effective June 14, 1991, in 
SubsectionA, deleted "as defined in Section 66-1-4 NMSA 
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7-36-27. Special method of valuation; pipelines, tanks, sales meters 
and plants used in the processing, gathering, transmission, 
storage, measurement or distribution of oil, natural gas, 
carbon dioxide or liquid hydrocarbons. 


A. All pipelines, tanks, sales meters and-plants used in the processing, gathering, transmis- 
sion, storage, measurement or distribution of oil, natural gas, carbon dioxide or liquid hydrocar- 
bons subject to valuation for property taxation purposes shall be ‘valued in HecordetHce with the 
provisions of this section. 

B. As used in this section: 

(1) "construction work in progress" means the total of the balances of a orders £395] pipe- 
lines, plants, large industrial sales meters and tanks, in the process of construction on the last day of 
the preceding calendar year, exclusive of land and land rights and equipment, machinery or devices 
that are used or are available for use to construct pipelines, plants, large industrial sales meters and 
tanks but that are not incorporated into the pipelines, plants, large industrial sales meters or tanks; 

(2) “depreciation” means straight line depreciation over the useful life of the item of property; 

(3) "direct customer distribution pipeline" means a low or intermediate agile distribu- 
tion Byetem Pipeline of four inches or smaller diameter situated in urban areas; 

(4) “economic obsolescence" means, with respect to valuation for property taxation pur- 
poses, loss in value of a property caused by unfavorable economic influences or factors outside of 
the property; "economic obsolescence" is a loss in value in addition to a loss in value attributable 
to physical depreciation; 

(5) "functional obsolescence" means, with respect to valuation for property foxititin pur- 
poses, loss in value of a property caused by functional inadequacies or deficiencies caused by fac- 
tors within the property; "functional obsolescence" is a loss in value in addition to a loss in value 
attributable to physical depreciation; 

(6) "large industrial sales meter" means a sales meter having an installed tangible prop- 
erty cost in excess of two thousand five hundred dollars ($2,500); 

(7) "other justifiable factors" includes, but is not limited to, functional obsolescence and 
economic obsolescence; 

(8) "pipeline" means all pipe, appurtenances and devices used in systems for! in dHarieed, 
transmission or distribution, but excludes sales meters, a pipeline operated exclusively for and 
constituting a part of a plant anda direct customer distribution pipeline; 

(9) "plant" means any refinery, gasoline plant, extraction plant, purification plant, com- 
pressor or pumping station or similar plant, including all structures, equipment, pipes and other 
related facilities, excluding residential housing, office buildings and warehouses; 

(10) "sales meter" means the meter, regulator and all appurtenances and devices used for 
measuring ‘sales to customers and includes the service pipe to the pastenier’ s property! line from 
the point of connection with the pipeline; 

(11) "schedule value" means a fixed value of an individual property unit within a mass Sof 
similar or like units established by determining the total tangible property cost of a substantial 
sample of such property and deducting therefrom an average related accumulated provision for de- 
preciation and allocating a proportionate part of the remainder to individual taxable property units; 

(12) "tangible property cost" means the actual cost of acquisition or construction of prop- 
erty, excluding construction work in progress, including additions, retirements, adjustments and 
transfers, but without deduction of related accumulated provision for depreciation, amortization 
or other purposes and excluding any amount attributable to oil or gas reserves dedicated to such 
item of property; and 

(13) "tank" means any storage tank or container, other than a fseatel reservoir, for stor- 
age that is not a component partof a plant. 

C. Sales meters, other than large industrial sales meters, shall be valued as follows: 

(1). the department may periodically determine the average tangible property cost of a 
substantial sample of sales meters in general use in the state; 

(2) such average tangible property cost shall then be reduced by the average plated ac- 
cumulated provision for depreciation applicable to the sample of sales meters; and 
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(3) from the determinations pursuant to Paragraphs (1) and (2) of this subsection, a sched- 
ule of value for sales meters for property taxation purposes shall be determined and set forth in a 
rule adopted by the department. 

D. Pipelines, direct customer distribution pipelines, large industrial exibe meters, tanks and 
plants shall be valued as follows: 

(1) the valuation authority shall first establish the tangible property cost of each item of 
property; 

(2) from such tangible property cost shall be deducted the related necitndlated provision 
for depreciation and any other sa factors that further affect the tangible property value of 
each item of property; and 

(3) notwithstanding the Aaverniinahite of value for Anke date taxation purposes in Para- 
graphs (1) and (2) of this subsection, the value for property taxation purposes of each item of prop- 
erty valued under this subsection shall not be less than twenty percent of the tangible property 
cost of such item of property. 

E. Construction work in progress shall be valued at fifty percent of the amount expended and 
entered upon the accounting records of the taxpayer as of December 31 of the preceding year as 
construction work in progress. 

F. Each item of property having a taxable situs in the state and valued under this section shall 
have its net taxable value allocated to the governmental units in which the property is located. 

G. A reduction in value asserted by a taxpayer as attributable to economic obsolescence or 
functional obsolescence shall contain an obsolescence factor along with a brief statement of the 
facts that support the reduction, together with supporting documentation. The documentation 
may include items such as monthly throughput volumes from the prior year; comparisons to a 
documented industry standard; comparisons to a close competitor; and an engineer's or apprais- 
er's valuation. The department may adopt rules that include other types of objective evidence of 
functional obsolescence or economic obsolescence. 

H. Ifthe department determines that a taxpayer has not established, based on the brief state- 
ment of facts and the supporting documentation provided, that the reduction for functional obsoles- 
cence or economic obsolescence is in accordance with the law or rules adopted by the department, 
the department shall notify the taxpayer of the department's determination in writing setting forth 
the reasons for its determination and specifying the supporting information that the department 
requires. The department shall provide the notice by April 1 or thirty days after the return is filed 
but no later than April 15 of the tax year. If the taxpayer does not file the report by March 15 of the 
property tax year, the department shall not be required to furnish a timely notice of deficiency by 
April 15 of the property tax year. In the case of properties regulated by the federal energy regulatory 
commission, the notice of deficiency shall be provided to the taxpayer within fifteen days after the 
filing of the report and the taxpayer shall then have ten days within which to correct the deficiency. 

I. The department shall adopt rules to implement the provisions of this section. 


History: Laws 1973, ch. 258, § 28; 1953 Comp., § 72- 
29-16; Laws 1975, ch. 165, § 8; 1982, ch. 28, § 4; 1985, 
ch, 109, § 5; 2007, ch. 273, § 1. 

Cross references, — For pipelines generally, see 70- 
3-1 to 70-3-20 NMSA 1978. 

For liens on wells and pipelines, see 70-4-1 to 70-4-15 
NMSA 1978. 


The 2007 amendment, effective July 1, 2007, added 
new definitions for "economic obsolescence" and "func- 
tional obsolescence" in Paragraphs (4) and (5) of Subsec- 
tion B and added Subsections G and H. 

Applicability. — Laws 2007, ch. 273, § 3 provided that 
Laws 2007, ch. 273, §§ 1 and 2 apply to property tax years 
beginning on or after January 1, 2008. 


7-36-28. Special method of valuation; pipelines, tanks, collection 
systems, meters, plants and hydrants used in the collection, 
transmission, storage, treatment, discharge, measurement 
or distribution of water or wastewater. 


A. Except as provided in Subsection F [G] of this section, all pipelines, tanks, meters, lift sta- 
tions, treatment facilities, plants and hydrants used in the collection, transmission, storage, mea- 
surement, treatment, discharge or distribution of water or wastewater subject to valuation for 
property taxation purposes shall be valued in accordance with the provisions of this section. 
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B. As used in this section: 

(1) "commercial water property" means privately owned pipelines, tanks, meters, plants, 
hydrants, materials and supplies, whether in service, in stock or under construction, owned and 
operated as a utility for the purpose of transmitting, storing, measuring or distributing water for 
sale to the consuming public, excluding general buildings and improvements; 

(2) "commercial wastewater property" means privately owned pipelines, collection sys- 
tems, lift stations, meters, treatment facilities, materials and supplies, whether in service, in stock 
or under construction, owned and operated as a utility for the purpose of collecting, transmitting, 
measuring, treating or discharging wastewater used for the purpose of providing wastewater ser- 
vice to the public, excluding general buildings and improvements; 

(8) "depreciation" means straight line Saran ation over the useful igs of the item of prop- 
erty; 

(4) "general buildings and ee means buildings of the nature of offices, resi- 
dential housing, warehouses, shops and associated improvements in general use by the taxpayer 
but not directly associated with the collection, transmission, storage, measurement, treatment, 
discharge or distribution of water or wastewater; 

(5) "gallons" means the measurement of water sold or the measurement of wastewater 
discharged to a third party's treatment facility or the measurement bok wastewater treated and 
discharged; 

(6) "revenue" means gross utility Bye te revenue; 

(7) "closed system" means a commercial water system in which water is satherda primar- 
ily by wells and stored in closed reservoirs and tanks; and 

(8) "combination system" means a commercial water system in which water-is gathered 
both in open reservoirs and by wells and is stored both in open reservoirs and closed reservoirs 
and tanks. 

C. The value of commercial water property shall be determined as follows: 

(1). a factor of two and forty-nine one hundredths per thousand gallons is to be used for a 
closed system and three and twenty-five one hundredths is to be used for a combination system; 

(2) the department shall determine the type of system into which the taxpayer's commer- 
cial water properties should be categorized; 

(3) the department shall then ascertain the number of thousand gallons sold to consumers 
by the taxpayer during éach of the three immediately preceding calendar years and the taxpayer's 
water revenue from the immediately preceding calendar year; 

(4) .a simple average of the three-year thousand gallon sales shall be. computed and com- 
pared to the actual thousand gallons sold to consumers during the immediately preceding calen- 
dar year. The higher of the average thousand gallons or the immediately preceding year's actual 
thousand gallons shall be the basis for value calculations; 

(5) the thousand gallon figure determined in Paragraph (4) of this subsection shall then 
be multiplied by the appropriate per thousand gallon factor from Paragraph (1) of this subsection. 
The result of this calculation is the value of commercial water property for property: taxation a 
poses; and 

(6) notwithstanding the calculations provided for in Paragraphs (1) through (5) of this 
subsection, the value of the taxpayer's commercial water property shall not be greater than four 
and one-half times the revenue derived during the immediately preceding calendar year from the 
operation of the commercial water property. 

D. The value of commercial wastewater property shall be determined as follows: 

(1) a factor of two and forty-nine one hundredths per thousand gallons shall be used; . 

(2). the department shall then ascertain the number of thousand gallons wastewater dis- 
charged to a third party's treatment facility or the number of thousand gallons wastewater treated 
and discharged during each of the three immediately preceding calendar years and the taxpayer's 
wastewater revenue from the immediately preceding calendar year; 

. (3) a simple average of the three-year thousand gallons shall be computed and compared 
to the actual thousand gallons during the immediately preceding calendar year. The higher of the 
average thousand gallons or the immediately preceding year's actual thousand gallons shall be 
the basis for value calculations; , 


1138 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-36-29 


VALUATION OF PROPERTY 


7-36-29 


(4) the thousand gallon figure determined in Paragraph (3) of this subsection shall then be 
multiplied by the factor provided in Paragraph (1) of this subsection. The result of this calculation 
is the value of commercial wastewater property for property taxation purposes; and 

(5) . notwithstanding the calculations provided for in this subsection, the value of the tax- 
payer's commercial wastewater property shall not be greater than four and one-half times the 
revenue derived during the immediately preceding calendar ic from the operation of the com- 


mercial wastewater property. 


E. Each item of property having a taxable situs in the state and cheer pursuant to this sec- 
tion shall have its net taxable value allocated to. the governmental units in which the property 
is located on the basis of the percentage of the taxpayer's total investment in each governmental - 


unit. 


F, The department shall adopt regulations to implement the provisions of this section. 
G.. Commercial water property owned or sold by a nonprofit mutual domestic water association 
is exempt from valuation for property taxation purposes. 


‘History: Laws 1973, ch. 258, § 29; 1953 Comp., § 72- 


29-17; Laws 1975, ch. 165, § 9; 1978 Comp., § 7-36-28; 
2009, ch. 246, § 1; 2009, ch. 247, § 1. 


Bracketed material. — The bracketed material was’ 


inserted: by the compiler and is not part of the law. The 
reference to "Subsection F" in Subsection A, appears to re- 
fer to Subsection G, which was former Subsection F prior 
to the 2009 amendment. 

2009 Multiple Amendments. — Laws 2009, ch. 246, 
§.1 and Laws 2009, ch. 247, § 1 enacted different amend- 
ments to this section that can be reconciled. Pursuant to 
12-1-8 NMSA 1978, Laws 2009, ch. 247, § 1, as the last act 


signed: by the governor, is set out above and incorporates |, 


both amendments. The amendments enacted by Laws 
2009, ch. 246, § 1 and Laws 2009, ch. 247, § 1 are described 
below. To view the session laws in their entirety, see the 
2009 session laws on NMOneSource.com. 

Laws 2009, ch. 247, § 1, effective April em 2009, in Sub- 
section A, a oe "tanks", deleted "sales", after "meters", 
added "Lift stations, treatment facilities"; after "used in 
the", added "collection"; after "measurement", added 


3 


"treatment, discharge"; and after "distribution of water", 
added "or wastewater"; added Paragraph (2) of Subsec- 


tion B; in Paragraph (4) of Subsection B, after "associated 


with the", added "collection"; after "measurement", added 
"treatment, discharge"; and after: distribution of water", 
added "or wastewater"; in Paragraph (5) of Subsection B, 
after "water sold", added the remainder of the sentence; 
in Paragraph (3) of Subsection C, after "taxpayer's, added 
“water”; in Paragraph (5) of Subsection C, after "pur- 
poses;", added "and"; in Paragraph (6) of Subsection C, 
after "provided for", deleted "above" and added "in Para- 
graphs (1) through (5) of this subsection"; added Subsec- 
tion D; in Subsection EH, after "valued", deleted "under" 
and added "pursuant to"; and in Subsection F, after "regu- 
lations", deleted "under Section 72-31-88 NMSA 1953". 

Laws 2009, ch. 246, § 1, effective June 19, 2009, in 
Subsection A, added "Except as provided in Subsection 
F of this section"; in Paragraph (5) of Subsection C, after 
"purposes;", added "and"; in Subsection E, after "regula- 
tions", deleted "under Section 72-31-88 NMSA 19538"; and 
added Subsection F,., 


7-36-29. Special method of valuation; property used for the generation, 
transmission or distribution of electric power or energy. 


A. All property used for the generation, transmission or distribution of electric power or energy 
subject to valuation for property taxation purposes shall be valued in accordance with the provi- 


sions of this section. 
B. As used in this section: 


(1) "depreciation" means straight line depreciation over the ‘igefiil life of the item of prop- 


erty; 


(2) "electric plant" means all property situated in this state used or useful for the genera- 


tion, transmission or distribution of electric power or energy, but does not include land, land rights, 
general buildings and improvements, construction work in progress, materials and supplies and 
licensed vehicles, . 

(8) "construction work in progress" means the total of the balances of work orders for an 
electric plant in process of construction on the last day of the preceding calendar year exclusive of 
land, land rights and licensed vehicles; 

(4) "general buildings and improvements" means buildings of the nature of offices, residen- 
tial housing, warehouses, shops and associated improvements in general use by the taxpayer and 
not directly associated with generation, transmission or distribution of electric power or energy; 

(5) "materials and supplies" means the cost, including sales, use and excise taxes, and 
transportation costs to point of delivery inthis state, less purchases and trade discounts, of all 
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unapplied material and supplies on hand in this state as of December od of the preceding sulendar 
year; and 

(6) "tangible property cost" means the actual cost of sogedabiioks or construction of prop- 
erty, including additions, retirements, adjustments and transfers, but without deduction of related 
accumulated provision for depreciation, amortization or other purposes; "tangible property cost" 
excludes the cost of property contributed to, or acquired with funds contributed to, a utility by or 
on behalf of a ratepayer or potential ratepayer for the expansion, improvement or replacement of 
property used for the transmission or distribution of electric ath of the aren 

C. An electric plant shall be valued as follows: 

(1) the department shall determine the tangible property cost of the sledinié cnet 

(2) such tangible property cost shall then be reduced by the related accumulated provision 
for depreciation and any other justifiable factors, including functional and economic obsolescence, 
such as the limitation on the use of the property based on the available reserves committed to the 
property; and 

(3) notwithstanding the foregoing determination of valid for property taxation purposes, 
the value for property taxation purposes of an electric plant shall not be less than twenty percent 
of the tangible property cost of the electric plant. 

D. The value of construction work in progress shall be fifty percent of the amount expended 
and entered upon the accounting records of the taxpayer as of December 31 of the preceding calen- 
dar year as construction work in progress. 

E. The value of materials and supplies shall be the tangible property cost for such property as 
of December 31 of the preceding calendar year. 

F, Each item of property having a taxable situs in the state and valued under this section shall 
have its net taxable value allocated to the governmental units in which the property is located. 

G, The department shall adopt regulations under Section 7-38-88 NMSA 1978 [repealed] to 
implement the provisions of this section. 


History: Laws 1978, ch. 258, § 30; 1953 Comp., § 72- 
29-18, repealed and reenacted by Laws 1975, ch. 165, 
§ 10; 2016, ch. 49, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1991, ch. 166, § 14 repealed 7-38-88 NMSA 1978, effective 
June 14, 1991. 

The 2016 amendment, effective May 18, 2016, pro- 
vided that a contribution made to a utility for the expan- 
sion, improvement or replacement of service or a facility 
of the utility is not subject to valuation for property tax 
purposes; in the catchline, deleted "electrical" and added 
"electric"; in Subsection A, after "transmission or distribu- 
tion of", deleted "electrical" and added "electric"; in Sub- 
section B, Paragraph (4), after "transmission or distribu- 
tion of", deleted "electrical" and added "electric", deleted 
former Paragraph 6 and redesignated former Paragraph 


(7) as Paragraph (6), in Paragraph (6), after "amortiza- 
tion or other purposes", added "tangible property cost' ex- 
cludes the cost of property contributed to, or acquired with 
funds contributed to, a utility by or on behalf of a rate- 
payer or potential ratepayer for the expansion, improve- 
ment or replacement of property used for the transmis- 
sion or distribution of electric power of the utility"; and in 
Subsection C, Paragraph (1), after "cost of", added "the", 
and in Paragraph (2), after "justifiable factors", added "in. 
cluding functional and economic obsolescence, such as the 
limitation on the use of the property based on the avail- 
able reserves committed to the property". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 71 Am. 
Jur, 2d State and Local Taxation §§ 439 to 442, 
84 C.J.S. Taxation § 207. 


7-36-30. Special methods of valuation; property that is part of a | 


communications system. 


A. _ All property that is part of a communications system and is subject to valuation for property 
taxation purposes shall be valued in accordance with the provisions of this section. 


B. As used in this section: 


(1) "communications system" means a system for the transmission and reception of infor- 
mation by the use of electronic, magnetic or optical means or any combination thereof and which 
system or any portion thereof is available for use by another person for consideration; 

(2) "depreciation" means straight line depreciation over the useful life of the item of property; 

(3) "other justifiable factors" includes but is not limited to wear and tear of the property 
not covered by depreciation, inadequacy, changes in demand and requirements of public authori- 
ties attributable to the applicable decrease in value and functional or economic obsolescence; 
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(4) "plant" means all tangible property located in this state and used or useful for the 
provision of communication service as reflected by the uniform system of accounting in use by the 
taxpayer, but does not include construction work in progress or materials and supplies; 

(5) "construction work in progress" means the total of the balance of work orders for plant in 
process of construction on the last day of the preceding calendar year, exclusive of land and land rights; 

(6) "tangible property cost" means the actual cost of acquisition or construction of prop- 
erty, including additions, retirements, adjustments and transfers, but without deduction of related 
accumulated provision for depreciation, amortization or other purposes; and 

(7) "materials and supplies" means the cost, including sales, use and excise taxes, and trans- 
portation costs to point of delivery in this state, less purchases and trade discounts, of all unapplied 
materials and supplies on hand in this state as of December 31 of the preceding calendar year. 

C. Each taxpayer having property subject to valuation under this section shall elect. to have 
that property valued by the department in accordance with either Subsection D or Subsection F of 
this section. The election shall be effective for subsequent property tax years unless prior permis- 
sion of the secretary is obtained to change the election for good cause shown. A taxpayer may not 
seek permission to change an election unless the prior election has been effective for at least three 
consecutive property tax years. The secretary shall find that good cause exists to change the elec- 
tion upon a showing satisfactory to the secretary by the taxpayer that: 

(1) the net result of alhamendments to the property tax statutes and regulations with 
effective dates commencing within the property tax year has a substantial adverse effect on the 
valuation for property tax purposes under the alternative elected for the property for that year 
relative to what the valuation for property tax purposes would have been under the other alterna- 
tive in the absence of the amendments; 

(2) the net result of all changes in law or circumstances but excluding acquisition or sale 
of property subject to valuation under this section, including changes which do not affect property 
tax liability, occurring within the property tax year has a substantial adverse effect on the valua- 
tion for property tax purposes under the alternative elected for the property for that year relative 
to what the valuation for property tax purposes for the property would have been under the other 
alternative in the absence of the changes; or 

(3) changes in property tax statutes or regulations which are effective prior to the prop- 
erty tax year have a substantial adverse effect on the valuation for property tax purposes under 
the alternative elected for the property relative to what the valuation for property tax purposes 
would have been under the other alternative. 

D. Communications system property valued under this subsection shall be valued in accor- 
dance with Paragraphs (1), (2) and (3) of this subsection: 

(1) plant shall be valued in the following manner: 

(a) the department shall first establish the tangible property cost of the plant; 

(b) from such tangible property cost shall be deducted the related accumulated provi- 
sion for depreciation and other justifiable factors; and 

(c) notwithstanding the foregoing determination of value for property taxation pur- 
poses, the value for property taxation purposes of the plant shall not be less than twenty percent 
of the tangible property cost of the plant; 

(2) construction work in progress shall have a value for property taxation purposes equal 
to fifty percent of the actual amounts expended and entered upon the accounting records of the 
taxpayer as of December 31 of the preceding calendar year for construction work in progress; and 

(3) the value of materials and supplies shall be the tangible property cost for such prop- 
erty as of December 31 of the preceding calendar year. 

E. Each item of property having a taxable situs in the state and valued under this section shall 
have its net taxable value allocated to the governmental units in which the property is located. 

F. Communications system property valued under this subsection shall be valued using one 
or more or a combination of the following methods of valuation and applying the unit rule of ap- 
praisal to the property: 

(1) capitalization of earnings; 

(2) market value of stock and debt; or 

(83) cost less depreciation and obsolescence. 
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G. The department shall adopt regulations under Section 7-38-88 NMSA 1978 preneelest to 
implement the provisions of this section. 


History: 1978 Comp., § 7-36-30, enacted by Laws cable television system and expanded its services to in- 


1975, ch. 165, § 11; 1985, ch. 109, § 6; 1987, ch. 206, § 1; clude broadband internet and interconnected voice, over 
1989, ch. 112, § 1. internet protocol (VoIP) services, which both transmit and 

Bracketed material. — The bracketed material was receive information, and where the New Mexico taxation 
inserted by the compiler and is not part of the law. Laws and revenue department began assessing taxes on all 
1991, ch. 166, § 14 repealed 7-38-88 NMSA 1978, referred cable companies operating in the state which provided 
to in Subsection G. For present comparable provisions, see two-way communications services, reclassified plaintiffs 
9-11-6.2 NMSA 1978. property as a "communications system", and assessed 

The 1989 amendment, effective January 1,. 1990, taxes on plaintiff's property accordingly, the district court 
added Subsection C; added the introductory paragraph of erred in granting plaintiff's motion for summary judg- 
Subsection D; designated the introductory paragraph of ment and in concluding that plaintiff's property is not a 
former Subsection C as Subsection D(1); redesignated for- "communications system" under the Tax Code, because in 
mer Subsections C(1) through C(3) as Subparagraphs (a) light of the clear, unambiguous definition of "communica-. 
through (c) of Subsection D(1); redesignated former Sub- tions system" in 7-36-30(B)(1) NMSA 1978, the legislature 
sections D through F as Subsections D(2), D(8) and E; de- intended to grant the department the authority to classify 
leted former Subsection G, relating to election of alternate plaintiffs property as a "communications system" and as- 
valuation; redesignated former Subsection H as Subsec- sess it under this section when plaintiff elected to repur- 
tion F, while substituting all of the language of the intro- pose portions of its system in order to provide two-way 
ductory paragraph preceding “using" for "The department communications services to its customers. Cable One, Inc. 
shall, at the election of a taxpayer value communications v. N.M. Taxation & Revenue Dep't, 2018-NMCA‘O17, cert. 
system property"; deleted former Subsection IJ, relating | granted. 
to adoption of regulations providing for allocation of net Am. Jur, 2d, A.L.R. and C. JS. petepencee —71Am. 
taxable values of communications system property to the Jur. 2d State and Local Taxation §§ 416 to 420. 
state and governmental units; and redesignated former 84 C.J.S. Taxation § 183. yo 
Subsection J as Subsection G, ; 

ANNOTATIONS 


Interpretation of "communications system", — 
Where plaintiff cable company repurposed parts of its 


7-36-31. Special method of valuation; operating railroad property. 


A. All property owned or leased and used by an operating railroad in its operation if the oper- 
ating railroad has operations in New Mexico is subject to valuation for property taxation purposes 
and shall be valued in accordance with the provisions of this section, except for land and land 
rights other than operating railroad rights-of-way, sidings and marshalling yards and general 
buildings and improvements determined not to be an active part of an operating railroad. 

B. The division shall value operating railroad property using the following methods of valua- 
tion and applying the unit rule of appraisal to the property: 

(1) capitalization of earnings; 
(2) market value of stock and debt; or 
(3) original cost less depreciation and obsolescence. 

C. The division may use one or more, or a combination of, the methods of valuation specified in 
Paragraphs (1), (2) and (3) of Subsection B of this section in valuing operating railroad property. 

D. Land, land rights other than operating railroad rights-of-way, sidings and marshalling yards, 
general buildings and improvements determined not to be an active part of an operating railroad 
shall be valued under the provisions of this article of the Property Tax Code applicable to the property. 

KE. The division shall adopt regulations providing for the allocation of net taxable values of op- 
erating railroad property to New Mexico and to the governmental units within the state. 

F. The division shall adopt regulations pursuant to Section 7-38-88 NMSA 1978 [repealed] to 
implement the methods of valuation for operating railroad property specified in this section. 


History: Laws 1973, ch. 258, § 32; 1953 Comp., § 72- Cross references. — For tax levied in lieu of property 
29-20; Laws 1985, ch. 109, § 7. taxes on railroad car companies, see 7-11-3 NMSA 1978. 

Bracketed maternal. — The bracketed material was, 
inserted by the compiler and is not part of the law. Laws ANNOTATIONS 
1991, ch. 166, § 14 repealed 7-38-88 NMSA 1978, referred Am. Jur, 2d, A.L.R. and C.J.S haldronces — 7] Am 
to in Subsection F, For present comparable provisions, see Jur. 2d Stats Tey? Tideal Taxation 88 402 to. 405. > 
9-11-6.2 NMSA 1978. 84 C.J.S. Taxation § 221 et seq. 
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7-36-32. Special method of valuation; commercial aircraft. 


A. All commercial aircraft used by commercial airline companies in the operation of their busi- 
nesses and subject to valuation for property taxation purposes shall be valued in accordance with 
the provisions of this section. 

B. The department shall value commercial aircraft as follows: . 

(1) all gasoline engine propeller driven aircraft shall be valued at. ten percent of original 
cost regardless of age; and 

(2) alljet propelled aircraft shall have an assumed life of twelve years and shall be valued 
by deducting from eighty percent of the original. cost of the aircraft depreciation computed on a 
monthly basis, but no aircraft valued under this paragraph shall have computed a value of less 
than twenty percent of its original cost. 

C. The department shall adopt regulations providing for the allocation of net taxable values of 
commercial aircraft to New Mexico and to the governmental units in the state, which regulations 
shall include allocation factors related to ground time in New Mexico compared to total ground time 
within the airline system and flight time over New Mexico compared to total flight time within the 
airline system, exclusive of flight time outside the continental limits of the United States. 

D, The department shall adopt regulations pursuant to Section 7-38-88 NMSA 1978 [repealed] 
to implement the method of valuation of commercial aircraft specified in this section. 


History: Laws 1973, ch. 258, § 33; 1953 Comp., § 72- 
29-21; Laws 1975, ch. 165, § 13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1991, ch. 166, § 14 repealed 7-38-88 NMSA 1978, referred 
to in Subsection D. For present comparable provisions, see 


net book value of the aircraft to New Mexico based on 
the flight time over, and ground time in, New Mexico as 
a percentage of total flight and ground time of the air- 
craft for the preceding year. Fed. Express Corp. v. Abeyta, 
2004-NMCA-011,:135 N.M. 37, 84 P.3d 85, cert. granted, 
2004-NMCERT-001, 1385 N.M. 160, 85 P.3d 802. 


9-11-6.2 NMSA 1978. 
ANNOTATIONS 


Department determines property tax valuation 
of commercial aircraft by allocating a portion of the 


7-36-33. Special method of valuation; certain industrial and 
commercial personal property. 


A. The following kinds of property shall be valued for property taxation purposes in accordance 
with the provisions of this section; 

(1) all property used in connection with mineral property and defined in Paragraph (1) of 
Subsection B of Section 7-36-23 NMSA 1978 and Paragraph (1) of Subsection B of Section 7-36-25 
NMSA 1978; 

(2) allindustrial, manufacturing, construction and commercial machinery, equipment, fur- 
niture, materials and supplies subject to valuation for property taxation purposes and not subject 
to valuation under the provisions of Sections 7-36-22 through 7-36-32 NMSA 1978; 

(3) all other business personal property subject to valuation for property taxation pur- 
poses and not subject to valuation under the provisions of Sections 7-36-22 through 7-36-32 NMSA 
1978; and 

(4) construction work in progress that includes any of the items of property specified in 
Paragraphs (1), (2) or (3) of this subsection. 

B. As used in this section: 

(1) "depreciation" means the straight line method of computing the depreciation allowance 
over the useful life of the item of property; 

(2) "useful life of the item of property" means the "class life" for same or similar kinds of 
property as defined and used in Section 167 of the United States Internal Revenue Code of 1954, 
as amended or renumbered; 

(3) "other justifiable factors" includes, but is not limited to, functional and economic obso- 
lescence; 
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(4) "schedule value" means a fixed value of an individual property unit within a mass of 
similar or like units established by determining the average unit tangible property cost of a sub- 
stantial sample of such property and deducting therefrom an average related accumulated Skt 
sion for depreciation per unit and an average of other justifiable factors per unit; | 

(5) "tangible property cost" means the actual cost of acquisition or construction of property 
including additions, retirements, adjustments and transfers, but without deduction of related ac- 
cumulated provision for depreciation, amortization or other purposes; and 

(6) "construction work in progress" means the total of the balance of work orders for prop- 
erty in process of construction on the last day of the preceding calendar year but does not include 
the equipment, machinery or devices used or available to construct such leo but not incorpo- 
rated therein. 

C. The value of individual items of property subject to valuation under this section, except con- 
struction work in progress, shall be determined as follows: 

(1) the valuation authority shall first establish the tangible ott tee cost of bets item of 
property; 

(2) from the tangible property cost shall be deducted the related accumulated provision for 
depreciation and any other justifiable factors; and 

(3) notwithstanding the foregoing determination of value for Braet? taxation purposes, 
the value for property taxation purposes of each item of property valued under this subsection 
shall never be less than twelve and one-half percent of the tangible property cost of such item of 
property so long as the property is used and useful in a business activity. ; 

D. Construction work in progress shall be valued at fifty percent of the actual amounts ex- 
pended and entered upon the accounting records of the taxpayer as of December 31 of the preced- 
ing calendar year as construction work in progress. 

E. The division may establish a schedule value for the same or similar kinds of property to be 
valued under Subsection C of this section for property taxation purposes. In arriving at a schedule 
value, the division shall: 

(1) determine the average unit tangible property cost of a substantial sample of the same 
or similar kinds of property; 

(2) such unit average tangible property cost shall then be reduced by the average related 
accumulated provision for depreciation per unit applicable to the sample of the same or similar 
kinds of property and shall then be further reduced by an average of other justifiable factors per 
unit applicable to the same or similar kinds of property; and 

(3) from the foregoing determination a schedule value for heal same or similar kinds of 
property shall be determined and set forth in a regulation adopted pursuant to Section 7-38-88 
NMSA 1978 [repealed]. 

F.. The division shall adopt a schedule value for the following kinds of property: 

(1) drilling rigs; and 

(2) large off-the-road highway ithe equipment, 

G. Each item of property having a taxable situs in the state and valued under this section shall 
have its net taxable value allocated to the governmental unit in which the property is located. 

H. The division shall adopt regulations under Section 7-38-88 NMSA 1978 repedied| to imple- 
ment the provisions of this section. : 


History: 1953 Comp., § 72-29-22, enacted by Laws Corp. v, Property Tax Div., 1980-NMCA-063, 95 N.M. 685, 


1975, ch. 165, § 14; 1982, ch. 28, § 5. . 625 P.2d 1202. 

Bracketed material. — The bracketed material was Such things as labor, engineer and geological analysis, 
inserted by the compiler and is not part of the law. Laws utility bills and equipment rental fees relating to the de- 
1991, ch. 166, § 14 repealed 7-38-88 NMSA 1978, referred velopment and operation of a uranium mine are tangible 
to in Subsections E and H. For present comparable provi- property costs under this section. Kerr-McGee Nuclear 
sions, see 9-11-6.2 NMSA 1978, Corp. v. Property Tax Div., 1980-NMCA-063, 95 N.M. 685, 

Cross references. — For Section 167 of the Internal 625 P.2d 1202. 

Revenue Code, see 26 U.S.C. § 167. Negative mineral property redaction figure dis- 
allowed. — The statutory requirement of allocating the 
ANN OTATIONS net taxable value of each item of property used in connec- 

Uranium mine development costs are tangible tion with mineral property prevents the use of the nega- 

property costs subject to taxation. Kerr-McGee Nuclear tive value for mineral property production to reduce the 
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valuation of property valued under this section; therefore, Co. v. Property Tax Dep't, 1979-NMCA-158, 94 N.M. 202, 
the taxpayer cannot use.a negative figure for mineral 608 P.2d 514, cert. denied, 94:\N.M. 628, 614 P.2d 545 
property production to reduce the positive value of prop- (1980). 
erty used in connection with mineral property. U.V. Indus., Burden is on taxpayer to prove amount of de- 
Inc. v. Property Tax, Div. of Taxation & Revenue Dep't; duction for obsolescence to which it is entitled; such 
1979-NMCA-147, 93 N.M. 651, 603 P.2d 1108. a deduction will not be granted when the taxpayer fails 
Showing required for claim of obsolescence. — to prove the connection between the degree of obsoles- 
Not every decision to:abandon property gives rise to a cence and the amount of the deduction claimed. Ana- 
claim, for obsolescence: a taxpayer must show that ordi- conda Co. v. Property Tax Dep't, .1979-NMCA-158, 94 
nary depreciation will not sufficiently restore the cost N.M. 202, 608 P.2d 514, cert. denied, 94 N.M. 628, 614 


of the property before its usefulness: is. over. Anaconda P.2d 545 (1980). 


_ ARTICLE 37 


Imposition of Property Tax 


Sec.’ "’ Sec. 

7-37-1. Provisions for imposition of tax; applicability. 7-37-5.4, Property owned by a disabled veteran is ex- 
7-37-2. Imposition of the tax. empt from a special benefit assessment. 
7-37-3, Tax ratio established. 7-37-6. Rate of tax cumulative; determination; govern- 
7-37-4, Head-of-family exemption. mental units' entitlement to tax. 

7-37-5. Veteran exemption. ' 7-37-7. Tax rates authorized; limitations. 

7-37-5.1. Disabled veteran exemption. 7-37-7,.1, Additional limitations on property tax rates, 
7-37-5.2. Deleted.’ 7-37-8. ‘School tax rates. 

7-37-5.3,| Veterans' organization exemption, 


7-37-1. Provisions for imposition of tax; applicability. 


The provisions of Chapter 7, Article 37 NMSA 1978 apply to and govern the imposition of the 
property tax. Except for Sections 7-37-7 and 7-37-7.1 NMSA 1978, the provisions of that article do 
not apply to: 

A. impositions or levies of taxes on specific classes of property authorized by laws outside of 
the Property Tax Code; and 

B. special benefit assessments authorized by laws outside of the Property Tax Code. 


History: 1953 Comp., § 72-30-1, enacted by Laws ANNOTATIONS 
1973, ch, 258, § 34; 1986, ch. 32, § 7. ¥ 
Cross references. — For elderly homeowners’ maxi- Law reviews. — For comment, "Coal Taxation in the 
mum property tax liability and income tax credit or re- Western States: The Need. for a Regional Tax Policy," see 
fund for excess, see 7-2-18 NMSA 1978. 16 Nat. Resources J. 415 (1976). " 
For exclusive ad valorem taxes on interests in oil, natu- For article, "New Mexico Taxes: Taking Another Look, 
ral gas or liquid hydrocarbon production units, see 7-32-5, see 32 N.M.L, Rev. 351 (2002). 
7-34-56 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references, —. What 
are educational institutions or schools within state prop- 
erty tax exemption provisions, 84 A.L.R.4th 698. 


7-37-2. Imposition of the tax. 


_A tax is imposed upon all property subject to valuation for property taxation purposes under 
Article 36 of Chapter 7 NMSA 1978. The tax shall be imposed at the rates authorized and in the 
manner and for the purposes specified in this article. 


. History: 1953 Comp., § 72-30-2, enacted by Pa) made without intent to evade or defeat the tax; and pro- 
1973, ch. 258, § 35; 1982, ch. 28, § 6. vided further that payment for the unpaid payments is 
Temporary provisions. — Laws 2020 (1st §.S,). mn 4, made in full on or before April 15, 2021; 
§ 4, effective June 29, 2020, provided: (2) tax liabilities pursuant to the Withholding Tax Act 
AM Notwithstanding Sections 7-1-67 and 7-1-69 NMSA for failure to pay the tax that became due March 25, 2020 
1978, no interest shall accrue and no penalty shall be as- through July 25, 2020; provided that the failure to pay the 
sessed to a taxpayer for: tax was made without intent to evade or defeat the tax; 
(1) tax liabilities pursuant to the Income Tax Act or and provided further that payment for the unpaid taxes is 
the Corporate Income and Franchise Tax Act for failure made in full on or before April 25, 2021; 
to pay the tax that became due April 15, 2020 through (8) gross receipts tax, local option gross receipts tax or 
July 15, 2020; provided that the failure to pay the tax was compensating tax liabilities for failure to pay any of those 
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taxes that became due March 25, 2020 through July 25, and revenue department (department) to establish values 
2020; provided that the failure to pay the tax was made for two high-voltage transmission lines in Harding county 
without intent to evade or defeat the tax; and provided and report those values to the Harding county assessor 
further that payment for the unpaid taxes is made in full so that property taxes could be assessed on the lines, and 
on or before April 25, 2021; and where the district court issued the peremptory writ, de- 

(4) tax liabilities assessed between September 3, 2019 termining that the transmission lines were taxable, and 
and January 3, 2020 as the result of a managed audit per- ordered the department to complete the valuation: pro- 
formed in accordance with a managed audit agreement cesses for the two transmission lines, timely conclude any 
pursuant to Section 7-1-11.1 NMSA 1978; provided that protests, and certify the values to the county assessor for 
payment for those liabilities is made pursuant to terms of preparation of a bill for the property tax due, and where; 
the managed audit agreement on or before December 31, following an administrative hearing officer's conclusion 
2020. that the transmission lines did not have any value for tax 

B. Notwithstanding Sections 7-38-49 and 7-38-50 assessment purposes, the department certified that the 
NMSA 1978, no interest shall accrue and no penalty shall transmission lines were not taxable, which was contrary 
be assessed to a property owner for unpaid property taxes to the district court's order, and certified to the district 
that became due April 10, 2020 pursuant to Section 7-38- court that the department complied with the court's or- 
38 NMSA 1978; provided that: der, and where petitioners then filed a motion for an or- 

(1) the unpaid property taxes did not become delin- der to show cause, arguing that the department had not 
quent because of an intent to defraud by the property complied with the peremptory writ, the district court did 
owner; not abuse its discretion in holding the department in con- 

(2) payment for the unpaid property taxes is made in tempt and in awarding petitioners attorney fees as sanc- 
full on or before May 10, 2021; and tions, because the department admittedly failed to act in 

(3) the subject property does not have property taxes accordance with the dictates of the law after the district 
that became delinquent pursuant to Section 7-38-46 court ordered the department to act and after the depart- 
NMSA 1978 prior to May 10, 2020. ment was given notice and an opportunity to be heard. 


Department found in contempt for failing to Harding Cnty. Bd. of Comm'rs v. N.M. Tax'n & Revenue 
value and assess high-voltage transmission lines Dep't, 2021-NMSC-007, aff'g A-1-CA-36305, mem. op. 
for property taxes. — Where petitioners petitioned for (May 24, 2019) (nonprecedential). 

a writ of mandamus to compel the New Mexico taxation 


7-37-3. Tax ratio established. 
The tax ratio is thirty-three and one-third percent. 


History: 1953 Comp., § 72-30-3, enacted by Laws 
1973, ch, 258, § 36. 


7-37-4. Head-of-family exemption. 


A. Up to two thousand dollars ($2,000) of the taxable value of residential property subject to 
the tax is exempt from the imposition of the tax if the property is owned by the head of a family 
who is a New Mexico resident or if the property is held in a grantor trust established under Sec- 
tions 671 through 677 of the Internal Revenue Code, as those sections may be amended or renum- 
bered, by a head of a family who is a New Mexico resident. The exemption allowed shall be in the 
following amounts for the specified property tax years: 

‘ (1) for the property tax years 1989 and 1990, the exemption shall be eight hundred dollars 
($800); 

(2) for the property tax years 1991 and 1992, the exemption shall be one thousand four 
hundred dollars ($1,400); and 
‘ (3) for the 1993 and subsequent tax years, the exemption shall be two thousand dollars 
($2,000). 

B. The exemption shall be deducted from taxable value of property to determine net taxable 
value of property. 

C. The head-of-family exemption shall be applied only if claimed and allowed in accordance 
with Section 7-38-17 NMSA 1978 and regulations of the department. 

D. As used in this section, "head of a family" means an individual New Mexico resident dias is 
either: 

(1) a married person, but only one spouse in a household may qualify as a head of a 
family; 
(2) a widow or a widower; 
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(3) a head of household furnishing more than one-half the cost of support of any related 


person; 


(4) asingle person, but only one person in a household may qualify as a‘head of family; or 
(5). a member of a condominium association or like entity who pays property tax through 


the association. 


E. Ahead of a family is entitled to the exemption allowed by this section only once in any tax 
year and may claim the exemption in only one county in any tax year even though the claimant 
may own property subject to valuation for property taxation purposes in more than one county. 


History: 1953 Comp., § 72-30-4, enacted by Laws 
19738, ch. 258, § 37; 1983, ch. 219, § 1; 1989, ch. 81, § 1; 
1991, ch. 228, § 1; 1993, ch. 343, § 1. 

Cross references. — For constitutional provision as to 
head of family exemption, see N.M. Const., art. VIII, § 5. 

For Sections 671 to 677 of the Internal Revenue Code, 
see 26 U.S.C. 8§ 671 to 677. 

The 1993 amendment, effective June 18, 1998, added 
Paragraph (5) of Subsection D. 

The 1991 amendment, effective June 14, 1991, added 


The 1989 amendment, effective June 16, 1989, in Sub- 
section A substituted "up to two thousand dollars ($2,000)" 
for "Two hundred dollars ($200)" in the first sentence of 
the introductory paragraph, added the second sentence 
of the introductory paragraph, and added Paragraphs (1) 
and (3); designated the former second sentence of Subsec- 
tion A as Subsection B; redesignated former Subsection B 
as Subsection C, while substituting "department" for "di- 
vision"; and redesignated former Subsections C and D as 
Subsections D and E. 


the language beginning "or if the property" at the end of 
the first sentence in Subsection A, 


7-37-5. Veteran exemption. 


A. Up to four thousand dollars ($4,000) of the taxable value of property, including the com- 
munity or joint property of husband. and wife, subject to the tax is exempt from the imposition of 
the tax if the property is owned by a veteran or the veteran's unmarried surviving spouse if the 
veteran or surviving spouse is a New Mexico resident or if the property is held in a grantor trust 
established under Sections 671 through 677 of the Internal Revenue Code of 1986, as those sec- 
tions may be amended or renumbered, by a veteran or the veteran's unmarried surviving spouse if 
the veteran or surviving spouse is a New Mexico resident. The exemption shall be deducted from 
the taxable value of the property to determine the net taxable value of the property. The exemp- 
tion allowed shall be in the following amounts for the specified tax years: 

(1) for tax year 2004, the exemption shall be three thousand dollars ($3,000); 

(2). for tax year 2005, the exemption shall be three thousand five hundred dollars ($3,500); 
and 

(3) for tax year 2006 and each subsequent tax year, the exemption shall be four thousand 
dollars ($4,000). 

B. The veteran exemption shall be applied only if claimed and allowed in accordance with 
Section 7-38-17 NMSA 1978 and regulations of the department. For taxpayers who became eli- 
gible for a veteran exemption due to the approval of the amendment to Article 8, Section 5 of the 
constitution of New Mexico in November 2004, a county assessor shall, at the time of determining 
the net taxable value of the taxpayer's property for the 2005 property tax year, in addition to com- 
plying with the provisions of Section 7-38-17 NMSA 1978, determine the net taxable value of the 
taxpayer's property that would result from the application of the veteran exemption for the 2004 
property tax year had the deadline for applying for the veteran exemption in 2004 occurred after 
the amendment was certified. The veteran exemption for 2004 shall not be credited against the 
2005 property value of a taxpayer until the taxpayer has paid in full the taxpayer's property tax 
liability for the 2004 property tax year. 

C. As used in this section, "veteran" means an individual who: 

(1) has been apis discharged from membership in the armed forces of the United 
States; and 

(2) except as provided in this section, served in the armed forces of the United States on 
active duty continuously for ninety days. 

D. For the purposes of Subsection C of this section, a person who would otherwise be entitled 
to status as a veteran except for failure to have served in the armed forces continuously for ninety 
days is considered to have met that qualification if the person served for less than ninety days 
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and the reason for not having served for ninety days was a discharge brought about by service- 
connected disablement. 

E. For the purposes of Subsection C of this section, a person has been "honorably discharged" 
unless the person received either a dishonorable discharge or a discharge for misconduct. 

F. For the purposes of this section, a person whose civilian service has been recognized as 
service in the armed forces of the United States under federal law and who has been issued a dis- 
charge certificate by a branch of the armed forces of the United States shall be considered to have 
served in the armed forces of the United States. 


History: 1953 Comp., § 72-30-5, enacted by Laws The 2000 amendment, effective May 17, 2000, in- 
1978, ch, 258, § 88; 1975, ch. 3, § 1; 1975, ch. 77, § 1; serted new Subsection C(3)(f), and redesignated former 
1977, ch. 140, § 1; 1977, ch. 168, § 1; 1981, ch. 187, § Subsection C(8)(f) as C(3)(g). 


1; 1983, ch. 330, § 1; 1986, ch. 104, § 1; 1989, ch. 236, § The 1992 amendment, effective May 20, 1992, added 
1; 1989, ch. 353, § 1; 1991, ch. 228, § 2; 1992, ch. 68, § Subsection C(8)(f). 
1; 2000, ch. 17, § 1; 2008, ch. 57, § 1; 2005, ch. 230, § 1. The 1991 amendment, effective June 14, 1991, added 
Cross references. — For definition of "department", the language beginning " or if the property" at the end of 
see 7-35-2 NMSA 1978. the first sentence in Subsection A. 
For constitutional provision as to veteran exemption, The 1989 amendment, effective June 16, 1989, in Sub- 
see N.M. Const., art. VIII, § 5. section B, substituted "department" for "division"; in Sub- 
For Sections 671 to 677 of the Internal Revenue Code, section C, corrected a misspelling in Paragraph (2); and 
see 26 U.S.C. §§ 671 to 677. added Subsection F, 
The 2005 amendment, effective April 6, 2005, in Sub- 
section A, deleted the former exemptions for tax years ANNOTATIONS 
2003 and prior years; in Subsection B, provided that for This section violates equal protection clause of 
taxpayers who have become eligible for a veteran exemp- the fourteenth amendment by limiting a tax exemption 
tion under Article 8, Section 5 of the New Mexico consti- to those Vietnam veterans who resided in the state before 
tution as amended in November 2004, a county assessor May 8, 1976. Hooper v. Bernalillo Cnty, Assessor, 472 U.S. 
shall, when determining the net taxable value of property 612, 105 S, Ct. 2862, 86 L. Ed. 2d 487 (1985) (decided un- 


for 2005, determine the veteran exemption for 2004 under 
the constitutional amendment and credit the 2004 exemp- 
tion against the 2005 property value after the taxpayer 
has paid the tax liability for 2004; in Subsection C(2), 


der prior law). 
Law reviews. — For note, "New Mexico Vietnam Vet- 
erans' Property Tax Exemption and Judicial Review in 
Equal Protection Analysis: Hooper v. Bernalillo aw As- 


added the exception ; and in Subsection C(38), deleted the sessor," see 15 N.M.L. Rev. 389 (1985). 

former provision that a "veteran" was defined to mean a For article, "More Equal Than Others: The Burger Court 
person who served in the armed forces during an armed and the Newly Arrived State Resident," see 19 N.MLL. 
conflict prior to World War I, World War. I, World War II, Rev. 329 (1989). 

the Korean conflict, the Vietnam conflict, the Grenada Am. Jur, 2d, A.L.R. and CuJ.S. references. —.71 Am. 
conflict or the Persian gulf conflict. Jur, 2d State and Local Taxation § 334, 


The 2003 amendment, effective March 20, 2003, in Constitutionality, construction and application of state 


Subsection A, substituted "Up to four thousand:dollars atatlites relatin ; i 
on ks ¥ ; g to exemption from taxation of amounts 
($4,000)" for "Two thousand dollars ($2,000)" at the begin- paid as pensions, car risk insurance, compensation, bonus 


ning, in the introductory paragraph, added the last sen- or other relief for veterans of World War, 116 A.L.R. 1437. 
tence; and added Paragraphs (1) to (5). 40.0.8. Taxation § 261 et seq. 


7-37-5.1. Disabled veteran exemption. 


A. As used in this section: a} 

(1) "disabled veteran" means an individual who: __ 

| (a) has been honorably discharged from membership in the armed forces of the 
United States or has received a discharge certificate from a branch of the armed forces of the 
United States for civilian service recognized pursuant to federal law as service in the armed forces 
of the United States; and 

(b) has been determined pursuant to federal law to haye:s a one hundred percent per- 
manent and total service-connected disability; and 
(2) “honorably discharged" means discharged from. the armed forces pursuant to a dis- 
charge other than a dishonorable or bad conduct discharge. 

B. The property of a disabled veteran, including joint or community property of the veteran 
and the veteran's spouse, is exempt from property taxation if it is occupied by the disabled vet- 
eran as the veteran's principal place of residence. Property held in a grantor trust established 
under Sections 671 through 677 of the Internal Revenue Code of 1986, as those sections may be 
amended, or renumbered, by a disabled veteran or the veteran's surviving spouse is also exempt 
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7-37-5,3 


from property taxation :if the property otherwise meets the requirements for exemption in this 


subsection or Subsection C of this section. 


C. The property of the J yeaiaan spouse of a disabled veteran is exempt from property taxa- 


tion if: 


(1) the surviving spouse and the disabled veteran were married at the time of the disabled 


veteran's death; and 


(2) the surviving spouse continues to occupy the property continuously after the disabled 
veteran's death as the spouse's principal place of residence. 

D. Upon the transfer of the principal place of residence of a disabled veteran or of a surviving 

spouse of a disabled veteran entitled to and granted a disabled veteran exemption, the disabled 


veteran or the surviving spouse may choose to: 


(1) maintain the exemption for that residence for the remainder of the year, even 1 if the 


residence is transferred during the year; or 


(2) . remove the exemption for that residence and apply it to the disabled veteran's or the 
disabled veteran's surviving spouse's new principal place of residence, regardless of whether the 
exemption was applied for and claimed within thirty days of the mailing of the county assessor's 
notice of valuation made pursuant to the provisions of Section 7-38-20 NMSA 1978. 

EK. The exemption provided by this section may be referred to as the "disabled veteran exemp- 


tion". 


F. The disabled veteran exemption shall be applied only if claimed and allowed in accordance 
with Section 7-38-17 NMSA 1978 and the rules of the department. | 

G. The veterans' services department shall assist the department and the county assessors in 
determining which veterans qualify for the disabled veteran exemption. 


History: Laws 2000, ch. 92, § 1; 2000, ch. 94, § 1; 
20038, ch, 29, § 1; 2003, ch. 57, § 2; 2004, ch. 19, § 21; 
2015, ch. 126, § 1. 

Cross references, — For the veteran's services depart- 
ment, see 9-22-4 NMSA 1978. 

For the authorization of tax rates, see 7-37-7 NMSA 
1978. 

For claiming exemptions, see 7-38-17 NMSA 1978. 

For constitutional provision as to disabled veteran ex- 
emption, see N.M. Const., art. VIII, § 15. 

For Sections 671 to 677 of the Internal Revenue Code, 
see 26 U.S.C. §§ 671 to 677. 

The 2015 amendment, effective June 19, 2015, pro- 
vided that a disabled veteran's property tax exemption 
may remain on a transferred residence for the remainder 
of the year or may be applied to the disabled veteran's 
or the disabled veteran's surviving spouse's new principal 
place of residence; in Subsection B, after "occupied by the 


7-37-5.2. Deleted. 


Compiler's notes. — Section 7-37-5.2 NMSA 1978, as 
enacted by Laws 2007, ch. 167, § 1, which provided that 
the property of a veterans' organization was exempt from 
property tax, was deleted by the compiler, Laws 2007, 
ch. 167, § 3 provided that the act would become effective 
upon the certification by the secretary of state that the 
constitution of New Mexico was amended as proposed by 
a joint’ resolution of the first session of the forty-eighth 
legislature entitled, "A JOINT RESOLUTION PRO- 
POSING AN AMENDMENT TO ARTICLE 8 OF THE 


disabled veteran as", deleted "his" and added "the veter- 
an's"; and added a new Subsection D and redesignated the 
succeeding subsections accordingly. 

Applicability. — Laws 2015, ch. 126, § 2 provided that 
the provisions of Laws 2015, ch. 126, § 1 apply to taxable 
years beginning on or after January 1, 2016. 

The 2004 amendment, effective: May 19, 2004, 
amended Subsection F of this section to change 'veterans' 
service commission" to veterans' services department", 

The 2003 amendment, effective March 20, 2003, and 
applicable to the 2003 and subsequent tax years, in ‘Sub- 
paragraph A(1)(b), inserted "one hundred percent"; and in 
Subsection B, deleted "and has been especially adapted to 
his disability using a grant for specially adapted housing 
granted to the veteran by the federal government based 
on his permanent and total service-connected disability" 
at the end of the first sentence. 


CONSTITUTION OF NEW MEXICO TO PROVIDE A 
PROPERTY TAX EXEMPTION FOR PROPERTY OF A 
VETERANS' ORGANIZATION CHARTERED BY THE 
UNITED STATES CONGRESS AND USED BY A LO- 
CAL, STATE OR FEDERAL GOVERNMENTAL ENTITY 
FOR EVENTS OR BY NONPROFIT COMMUNITY OR- 
GANIZATIONS OR OTHER VETERANS" ORGANIZA- 
TIONS" (Laws 2007, H.J.R. No. 16). That joint resolution 
was not passed by the legislature. Therefore, Laws 2007, 
ch, 167, § 1 did not become effective. 


7-37-5.3. Veterans' organization exemption. 


The property of a veterans' organization chartered by the United States congress and that is 
used primarily for the benefit of veterans and their families is exempt from property taxation. The 
exemption provided by this section may be referred to as the:veterans' organization exemption". 
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The veterans' organization exemption shall be applied only if claimed and: allowed. pursuant to 
Section 7-38-17 NMSA 1978 and the rules of the department. The veterans'services department 
shall assist, the taxation and revenue department and the county assessors in determining which 
veterans’ organizations qualify for the veterans’ organization exemption. 


History: Laws 2011, ch. 102, § 1. Applicability. — Laws 2011, ch. 102, § 3 provided that 


Effective dates. — Laws 2011, ch. contained no effec- the provisions of Laws 2011, ch, 102, § 1 apply to taxable 
tive date provision, but, pursuant to N.M. Const., art. IV, § years beginning on or after January 1, 2012. 


23, was effective June 17, 2011, 90 poss after the oy oe 
ment of the legislature. - 


7-37-5.4. Property owned by a disabled veteran is exempt from a 
special benefit assessment. 


A. Property owned by a disabled veteran, including joint or community property of the veteran 
and the veteran's spouse, is exempt from the imposition of a special benefit assessment if the 
property is occupied by the disabled veteran as the veteran's principal place of residence. Property 
held in a grantor trust established under Sections 671 through 677 of the Internal Revenue Code 
of 1986, as those sections may be amended or renumbered, by a disabled veteran or the veteran's 
surviving spouse is also exempt from the imposition of a special benefit assessment if the property 
otherwise meets the requirements for exemption in this subsection or Subsection B of this section. 

B. The property of the surviving spouse of a disabled veteran is exempt from vas imposition of 
a special benefit assessment if: 

(1) the surviving spouse and the disabled veteran were married at the time of the disabled 
veteran's death; 

(2) the surviving spouse continues to occupy the property continuously after the disabled 
veteran's death as the spouse's principal place of residence; and 

(3) the surviving spouse has remained unmarried since the time of the yeep veteran's 
death. 

C. For purposes of this section: 

(1) "disabled veteran" means an individual who: 

(a) has been honorably discharged from membership in the armed forces of the 
United States or has received a discharge certificate from a branch of the armed forces of the 
United States for civilian service recognized pursuant to federal law as service in the armed forces 
of the United States; and 

(b) has been determined pursuant to federal law to have a one hundred percent Petr 
manent and total service-connected disability; 

(2) “honorably discharged" means discharged from’ the armed forces pursuant to a dis- 
charge other than a dishonorable or bad conduct discharge; and ; 

(3) "special benefit assessment" means an assessment or levy authorized by law for ben- 
efits, damages, construction, improvements or maintenance on property that is specially benefited 
by the benefits, damages, construction, improvements or maintenance; and includes an assess- 
ment or levy authorized by The Conservancy Act of New Mexico [73-14-1 NMSA 1978], the Public 
Improvement District Act [Chapter 5, Article 11 NMSA 1978], the Tax Increment for Development 
Act [Chapter 5, Article 15 NMSA 1978] and other similar laws outside the Property Tax Code. © 


History: Laws 2015, ch. 115, $1. Effective dates. — Laws 2015, ch, 115 contained no 


Cross references. — For the Internal Revenue Code of effective date provision, but, pursuant to N.M. Const., art. 
1986, see 26 U,S.C. IV, § 23, was effective June 19, 2015, 90 ay fF after the 


adjournment of the legislature. _ 


7-37-6. Rate of tax cumulative; determination; governmental units' 
entitlement to tax. 


A. The rate of the tax is cumulative and shall be determined for application against any prop- 
erty in a tax year by adding all of the rates authorized by this :article and set: by the department of 
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finance and administration for the use of the’ en units to which the net taxable ee of 
the property is allocated. 

B. Each governmental unit that i is autliavindd a rate onditn this article is entitled to. that por- 
tion of the tax collected by applying the governmental unit's rate set for the tax year to the net 
taxable value of property allocated to the governmental unit. 

C. -For the purposes of this section and Section 7-37-7 NMSA 1978, the net taxable value of all 
property subject to the tax is considered allocated to the state when determining or applying tax 
rates authorized for the use of the state. 


History: 1953 Comp., § 72-30-6, enacted by Laws ANNOTATIONS 
1973, ch. 258, § 39. 
Law reviews. — For comment, "Coal Taxation in the 


Western States: The Need for a Regional Tax colic see 
16 Nat. Resources J. 415 (1976). . 


7-37-7. Tax rates authorized; limitations. 


A. The tax rates specified in Subsection B of this section are the maximum rates that may be 
set by:the department of finance and administration for the use of the stated governmental units 
for the purposes stated in that subsection. The tax rates set for residential property for county, 
school district or municipal general purposes or for the purposes authorized in Paragraph (2) of 
Subsection C of this section shall be.the same as the tax rates set for nonresidential property for 
those governmental units for those purposes unless different rates are required because of limi- 
tations imposed by Section 7-37-7.1 NMSA 1978. The department of finance and administration 
may set a rate at less than the maximum in any tax year. In addition to the rates authorized in 
Subsection B of this section, the department of finance and administration shall also determine 
and set the necessary rates authorized in Subsection © of this section. The tax rates authorized 
in Paragraphs (1), (3) and (4) of Subsection C of this section shall be set at the same rate for both 
residential and nonresidential property. Rates shall be set after the governmental units’ budget- 
making and approval process is completed and shall be set in accordance with Section 7-38-33 
NMSA 1978. Orders imposing the rates set for all units of government shall be made by the boards 
of county commissioners after rates are set and certified to the boards by the department of fi- 
nance and administration. The départment of finance and administration shall also certify the 
rates set for nonresidential property in governmental units to the department for use in collecting 
taxes imposed under the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 
1978], the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 
1978] and the Copper Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]. © 

B. The following tax rates for the indicated purposes are authorized: 

(1) for the use of each county for general purposes for the 1987 and subsequent property 
tax years, a rate of eleven dollars eighty-five cents ($11.85) for each one thousand dollars ($1,000) 
of net taxable value of both residential and nonresidential property allocated to the county; 

~~ (2) for the use of each school district for general operating purposes, a rate of fifty cents 
($.50) for each one thousand dollars ($1,000) of net taxable value Me both residential and nonresi- 
dential property allocated to the school district; and 

(8) for the use of each municipality for general purposes for te 1987 and Feet a prop- 
erty tax years, a rate of seven dollars sixty-five cents ($7.65) for each one thousand dollars ($1,000) 
of net taxable value of both residential and nonresidential property allocated to the municipality. 

C. In addition to the rates authorized in Subsection B of this section, there are also authorized: 

(1) those rates or impositions authorized under provisions of law outside of the Property 
Tax Code that are for the use of the governmental units indicated in those provisions and are for 
the stated purpose of paying principal and interest on a public general obligation debt incurred 
under those provisions of law; 

(2) those rates or impositions authorized under provisions of law outside of the Property 
Tax Code that are for the use of the governmental units indicated in those provisions, are for the 
stated purposes authorized by those provisions and have been approved by.the voters of the gov- 
ernmental unit in the manner required by law; 
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(3) those rates or impositions necessary for the use of a governmental unit to pay a tort 
or workers' compensation judgment for which a county, municipality or school district is liable, 
subject to the limitations in Subsection B of Section 41-4-25 NMSA 1978, but, except as provided 


in Paragraph (4) of this subsection, no rate or imposition shall be authorized to pay son daha 


other than one arising from a tort or workers' compensation claim; and 
(4) those rates or impositions ordered by a court pursuant to Section 22-24-5. 5 NMSA 
1978 and for the use of a school district to pay a judgment pursuant to that section. 
D. The rates and impositions authorized under Subsection C of this section shall be on the net 
taxable value of both residential and nonresidential property allocated to the unit of government 
specified in the provisions of the other laws or the judgments. 


History: 1953 Comp., § 72-30-7, enacted by Laws 
1973, ch. 258, § 40; 1974, ch. 92, § 6; 1975, ch. 132, § 1; 
1981, ch. 176, § 2; 1986, ch. 20, § 110; 1990, ch. 125, § 5; 
2004, ch. 125, § 3. 

Cross references. — For constitutional provision as to 
property tax limits and exceptions, see N.M. Const., art. 
VII, § 2. 

The 2004 amendment, effective May 19, 2004, in Sub- 
section A, deleted "and" after "Paragraph (1)," and added 
a reference to Paragraph (4) of Subsection C of this sec- 


purposes authorized in Paragraph (2) of Subsection C of 
this section" in the second sentence, "Paragraphs (1) and 
(8) of" in the fifth sentence, and "and the Copper Produc- 
tion Ad Valorem Tax Act" in the last sentence; in Para- 
graphs (1) and (3) of Subsection B, deleted former Sub- 
paragraph (a) in both paragraphs, relating to the tax rate 
for the 1986 property tax year and deleted the former 
Subparagraph (b) designations; and, in Subsection C, sub- 
stituted "workers' compensation" for "workmen's compen- 
sation" in two places in Paragraph (3), | 


tion after the reference to Paragraph (3); in Subsection 
C, Paragraph (3), added a reference to Paragraph (4) and 
added a new Paragraph (4); and in Subsection D, added 
"or the judgments" at the end of the subsection, 

The 1990 amendment, effective March 7, 1990, in 
Subsection A, inserted "school district" and "or for the 


ANNOTATIONS 


Law reviews. — For article, "An Inter-governmental 
Approach to Tax Reform," see 4 N.M. L. Rev. 189 (1974). 


7-37-7.1. Additional limitations on property tax rates. 


A, Except as provided in Subsections D and E of this section, in setting the general property 
tax rates for residential and nonresidential property authorized in Subsection B of Section 7-37-7 
NMSA 1978, the other rates and impositions authorized in Paragraphs (2) and (3) of Subsection 
C of Section 7-37-7 NMSA 1978, except the portion of the rate authorized in Paragraph (1) of 
Subsection A of Section 4-48B-12 NMSA 1978 used to meet the requirements of Section 27-10-4 
~ NMSA. 1978, and benefit assessments authorized by law to be levied upon net taxable value of 
property, assessed value or a similar term, neither the department of finance and administration 
nor any other entity authorized to set or impose a rate or assessment shall set a rate or impose 
a tax or assessment that will produce revenue from either residential or nonresidential property 
in a particular governmental unit in excess of the sum of a dollar amount derived by multiplying 
the appropriate growth control factor by the revenue due from the imposition on residential or 
nonresidential property, as appropriate, for the prior property tax year in the governmental unit 
of the rate, imposition or assessment for the specified purpose plus, for the calculation for the 
rate authorized for county operating purposes by Subsection B of Section 7-37-7 NMSA 1978 with 
respect to residential property, any applicable tax rebate adjustment. The calculation described 
in this subsection shall be separately made for residential and nonresidential property. Except 
as provided in Subsections D and E of this section, no tax rate or benefit assessment that will 
produce revenue from either class of property in a particular governmental unit in excess of the 
dollar amount allowed by the calculation shall be set or imposed. The rates imposed pursuant to 
Sections, 7-32-4 and 7-34-4 NMSA 1978 shall be the rates for nonresidential property that would 
have been imposed but for the limitations in this section. As used in this section, "growth control 
factor" is a percentage equal to the sum of "percent change I" plus V where: 


(1) a ed (base year value + net new value), 
base year value 


expressed as a perceritage, but if the percentage calculated is less than one hundred percent, then 
V shall be set and used as one hundred percent; 
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(2) "base year value" means the value for property taxation purposes of all residential or 
nonresidential property, as appropriate, subject to valuation under the Property Tax Code in the 
governmental unit for the specified purpose in the prior property tax year; 

(3) "net new value" means the additional value of residential or nonresidential property, 
as appropriate, for property taxation purposes placed on the property tax schedule in the current 
year resulting from the elements in Subparagraphs (a) through (d) of this paragraph reduced by 
the value of residential or nonresidential property, as appropriate, removed from the property tax 
schedule in the-current year and, if applicable, the reductions described in Subparagraph (e) of 
this paragraph: 

(a) residential or hontésidential property, as. appropriate, valued in the current year 
that was not valued at all in the prior year; 

(b) improvements to existing residential or nonresidential property, as appropriate; 

(c) additions to residential or nonresidential property, as appropriate, or values that 
were omitted from previous years' property tax schedules even if part or all of the property was in- 
cluded on the schedule, but no additions of values attributable to valuation maintenance programs 
or reappraisal programs shall be included; 

(d) additions to nonresidential property dite to increases in annual net production 
values of mineral property valued in accordance with Section 7-36-23 or 7-36-25 NMSA 1978 or 
due to increases in market value of mineral property valued in LAecOReance with Section 7-36-24 
NMSA 1978; and 

(e) reductions to abineeetabtttal property due to decreases in annual net production 
values of mineral property valued in accordance with Section 7-36-23 or 7-36-25 NMSA 1978 or 
due to decreases in market value of mineral property valued in accordance with Section 7-36-24 
NMSA 1978; and 

(4). "percent change I" means a percent not in excess of five percent that is derived by di- 
viding the annual implicit price deflator index for state and local government purchases of goods 
and services, as published in the United States department of commerce monthly publication enti- 
tled "survey of current business" or any successor publication, for the calendar year next preceding 
the prior calendar year into the difference between the prior year's comparable annual index and 
that next preceding year's annual index if that difference is an increase, and if the difference is a 
decrease, the "percent change I" is zero. In the event that the annual implicit price deflator index 
for state and local government purchases of goods and services is no longer prepared or published 
by the United States department of commerce, the department shall adopt by regulation the use of 
any comparable index prepared by any agency of the United States. 

B. If, as a result of the application of the limitation imposed under Subsection A of this sec- 
tion, a property tax rate for residential or nonresidential property, as appropriate, authorized in 
Subsection B of Section 7-37-7 NMSA 1978 is reduced below the maximum rate authorized in that 
subsection, no governmental unit or entity authorized to impose a tax rate under Paragraph (2) of 
Subsection C of Section 7-37-7 NMSA 1978 shall impose any portion of the rate representing the 
difference between a maximum rate authorized under Subsection B of Section 7-37-7 NMSA 1978 
and the reduced rate resulting from the application of the limitation imposed under Subsection A 
of this section. 

C. Ifthe net new values necessary to make the computation required under Subsection A of 
this section are not available for any governmental unit at the time the calculation must be made, 
the department of finance and administration shall use a zero amount for net new values when 
making the computation for the governmental unit. 

D. Any part of the maximum tax rate authorized for each governmental unit for residential 
and nonresidential property by Subsection B of Section 7-37-7, NMSA 1978 that is not imposed 
for a governmental unit for any property tax year for reasons other than the limitation re- 
quired under Subsection A of this section may be authorized by the department of finance and 
administration to be imposed for that governmental unit for residential and nonresidential 
property for the following tax year subject to the restriction of Subsection D of Section 7-38-33 
NMSA 1978. 

E. If the base year value necessary to make the computation required under Subsection A of 
this section is not available for any governmental unit at the time the calculation must be made, 
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the department of finance and administration shall set a rate for residential and nonresidential 
property that will produce in that governmental unit a dollar amount that is not in excess of the 
property tax revenue due for all property for the prior anery tax year for the specified purpose 
of that rate in that governmental unit. 

F, For the purposes of this section: 

(1) "nonresidential property" does not include: any dyMobiants upon which taxes are siaipiedd 
pursuant to the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA:1978], 
the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 34 NMSA 1978] or 
the Copper Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]; and eis 

(2) "tax rebate adjustment" means, for those counties that have an ordinance in effect pro- 
viding the property tax rebate pursuant to the Income Tax Act [Chapter 7, Article 2 NMSA 1978] 
for the property tax year and that have not imposed for the property tax year either a property 
tax, the revenue from which is pledged for payment of the income tax revenue reduction resulting 
from the provision of the property:tax rebate, or a property transfer tax, the estimated amount of 
the property tax rebate to be allowed with respect to the property tax year, and for any other gov- 
ernmental unit or purpose, zero; provided that any estimate of property tax rebate to be allowed is 


tion. 


History: 1978 Comp., § 7-37-7.1, enacted by Laws 
1979, ch. 268, § 1; 1981, ch. 37, § 66; 1983, ch. 213, § 23; 
1985 (1st S.S.), ch, 12, § 1; 1986, ch, 32, § 8; 1989, ch. 
198, § 2; 1990, ch. 125, § 6; 1991, ch. 212, § 17; 1994, ch. 
111, § 4, 

The 1994 amendment, effective July 1, 1994, in Sub- 
section A, substituted "27-10-4 NMSA 1978" for "4 of the 
Statewide Health Care Act," substituted: "either residen- 
tial or" for "residential and," added "the sum of" preceding 
"a dollar amount," added "appropriate" preceding "growth 
control factor," substituted "or nonresidential property, 
as appropriate" for "and nonresidential property," added 
language from "plus, for" to the end of the first sentence, 
and substituted "made for" for "applied to" in the second 
sentence; substituted “or nonresidential property, as ap- 
propriate" for "and nonresidential property," in Paragraph 
_ A(2), twice in Paragraph A(3), and once each in Subpara- 
graphs A(3)(a), A(3)(b) and A(3)(c); added "to nonresi- 
dential property" in Subparagraphs A(3)(d) and A(8)(e); 
substituted "or nonresidential property, as appropriate" 
for "and nonresidential property," in Paragraph B; re- 
designated language in Subsection F as Paragraph F(1) 
and added "; and" at the end of the paragraph, and added 
Paragraph F(2). 

The 1991 amedMmneh ts effective July 1, 1991, aatted 

"except the portion of the rate authorized in Paragraph 
(1) of Subsection A of Section 4-48B-12 NMSA 1978 used 
to meet the requirements of Section 4 of the Statewide 
Health Care Act" in the first sentence in Subsection A. 

The 1990 amendment, effective March 7, 1990, in- 
serted "or the Copper Production Ad Valorem Tax Act" in 
Subsection F and made several minor stylistic’ changes 
throughout the section: 


7-37- 8. School tax rates. 


subject to review for appropriateness and approval by phe department of finance and administra- 


The 1989 amendment, effective June 16, 1989, in Sub- 
section A substituted "the rates for nonresidential prop- 
erty" for "those" in the fourth sentence of the introductory 
paragraph, rewrote the former fifth and sixth sentences 
of the introductory paragraph so as to constitute the fifth 
sentence and Paragraph (1), redesignated former Para- 
graphs (1) through (3) as Paragraphs (2) through (4), in 
Paragraph (3) inserted "if applicable, the reductions de- 
scribed in" in the introductory paragraph, and in Para- 
graph (4) substituted "implicit price deflator" for "general 
business indicator" in the first and second sentences and 
substituted "department" for "division" in the second sen- 
tence; twice substituted "impose" for "levy" in Subsection 
B; and added all of the language of Subsection D begin- 
ning with "subject". 


ANN OTATIONS. 


Ania bticen to 1979 tax year not unconstitution- 
ally retroactive. — Application of this section, which be- 


’ came law on April 4, 1979, to the 1979 tax year, when no- 


tice of taxes due and payable were required to be mailed 
by April 1, 1979, is not unconstitutionally retroactive. 
Hansman v. Bernalillo Cnty. Assessor, 1980-NMCA-088, 
95 N.M. 697, 625 P.2d 1214. 

Comparative sales of nonresidential properties 
not basis for valuation. — This section precludes valua- 
tion of residential property for tax purposes based on com- 
parative sales of nonresidential properties. Landmark, 
Ltd. v. Bernalillo Cnty, Assessor, 1985-NMCA-032, 103 
N.M. 65, 702 P.2d 1010 (decided under former 7- 36- 21,1 
NMSA 1978). 


No later than August 15 of each year, the state department: of public sdivention shall submit to 
the secretary of finance and administration the property tax rates for the succeeding tax year for 
each school district and the commission on higher‘education [higher education department] shall 
submit to the secretary of finance and administration the property tax rates for the succeeding tax 
year for each technical and vocational district, area vocational school district, junior college’ dis- 
trict and branch community college district. The rates required to be submitted pursuant to this 
section shall separately state by county and by school district the rate to be levied for operational 
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ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-37-8 


purposes and the rate to be levied for payment of principal and interest on general obligation debt 


issued or entered into by the district. 


History: 1978 Comp., § 7-37-8, enacted by Laws 
1978, ch. 128, § 1; 1983, ch. 301, § 12; 1988, ch. 64, § 1 
1997, ch. 193, § 17. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
2005, ch. 289, § 29 abolished the commission on higher 
education and provided that all references in law to the 
commission on higher education shall be construed to be 
references to the higher education department. 


’ 


Cross references. For the Education Technology 
Equipment Act, see Chapter 6, Article 15A NMSA 1978. 

The 1997 amendment, effective April 10, 1997, sub- 
stituted "payment of principal and interest on general 
obligation debt issued or entered into by the district’ for 
"principal and interest on general obligation bonds issued 
by the district" at the end of the section. 


ARTICLE 38 


Administration and Enforcement of Property Taxes 


ec. 

38-1. Applicability. 

38-2. Investigative authority and powers. 

38-3. Information reports. 

38-4, Confidentiality of information. 

38-5. Repealed. 

38-6. Presumption of correctness. 

38-7, Valuation date. 

38-7.1, Valuation date; tangible personal property; con- 
struction contractors. 

7-38-8. Reporting of property for valuation; penalties for 

failure to report. 


Se 
T- 
T- 
T- 
1: 
T- 
T- 
T- 
T- 


7-38-8.1. Division to adopt regulations to require report- - 


ing of exempt property. 

7-38-9. Description of property for property taxation pur- 
poses. 

7-38-10. Department may insure compliance with map- 
ping and description of real property regu- 
lations by departmental installation of re- 
quired system; reimbursement by county 
of costs incurred. 

7-38-11. Property reported in the wrong county. 

7-38-12. Property transfers; copies of documents to be 
furnished to assessor; penalty for viola- 
tion, 

7-38-12.1. Residential property transfers; affidavit to be 
filed with assessor. 

7-38-12.2. Penalties. __ 

7-38-13, Statement of decrease in value of property sub- 
ject to local valuation. 

7-38-14, Tabulation of construction permits; information 
required to be furnished to county asses- 
sors. 

7-38-15, Information on real property sold, purchased, 
contracted to be sold or purchased, or ex- 
changed by governmental bodies to be sent 
to or obtained by the department; depart- 
ment to compile and send information to 
county assessors, 

7-38-16. Condemnation proceedings; duty of condemning 
authority to notify county assessor. 

7-38-17. Claiming exemptions; requirements; penalties. 

7-38-17.1. Presumption of nonresidential classification; 
declaration of residential classification. 

7-38-18. Publication of notice of certain.provisions relat- 

ing to reporting property for valuation and 
; claiming of exemptions. 

-38-19. Valuation records. 

-38-20, County assessor and department to mail notices 

of valuation. 


7 
7 
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7-38-20.1. Temporary provision; additional instructions 
to assessors and treasurers; special re- 
quirements for 2004 veteran exemption; 
newly eligible veterans. 

Protests; election of remedies. 

Protesting values, classification, allocation of 
values and denial of exemption deter- 
mined by the division. 

. Protest hearings; verbatim record; action by 

hearing officer; time limitations. 

. Protesting values, classification, allocation of 
values and denial of exemption or limita- 
tion on increase in value determined by 
the county assessor, 

. County valuation protests boards; creation; du- 
ties; funding. 

. Scheduling of protest hearings, 

. Protest hearings; verbatim record; action by 
county valuation protests board; time limi- 
tations. 

. Appeals from orders of the hearing officer or 
county valuation protests boards. 

. Retention of hearing records. 

. Department to allocate and certify valuations to 
county assessors. 

. County assessor to certify net taxable values to 
the department. 

. Department to prepare a compilation of net tax- 
able values to be used for budget making 
and rate setting. 

. Department of finance and administration to 
set tax rates, 

. Board of county commissioners to order imposi- 

tion of the tax. 

Preparation of property tax schedule by asses- 
sor. 

7-38-36. Preparation and mailing of property tax bills. 

7-38-36.1. Administrative fee to be charged if property 

tax is less than five dollars ($5.00). 
7-38-36.2. Procedures to delay the mailing of property 
tax bills for counties for which a property 
tax levy is imposed at the November.2019 
or 2021 regular local election to put the 
question of imposing or renewing a levy 
before the voters. 

8-37. Contents of property tax bill. 

8-38. Payment of property taxes; installment due 

dates; refund in cases of overpayments. 


7-38-35, 


7-3 
7-3 
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7-38-38.1. Recipients of revenue produced through ad 
valorem levies required to pay counties 
administrative charge to offset collection 
costs, 

7-38-38.2. Prepayment, of certain property tax inatalls 
ments; resolution by board, of county com- 
missioners. 

7-38-38.3. Optional prepayment of property taxes in 
monthly payments, 


7-38-39. Protesting values; claim for refund. 

7-38-40. Claims for refund; civil action. 

7-38-41. Protested property taxes; suspense fund; re- 
funds; interest. 

7-88-42. Collection and receipt of and accounting for 
property taxes; application of receipts to * 
delinquent taxes. 

7-38-43. Distribution of receipts from collected property 
taxes, penalties and interest. he 

7-38-44, Special procedures for administration of taxes 


on personal property when probable re- 
moval of property from state will jeopar- 
dize collection of taxes. 

7-38-44.1. Special procedures for administration of taxes 
on real property divided or combined. 


7-38-45. Special provisions relating to administration of 
taxes on livestock. 

7-38-46. Delinquent property taxes, 

7-38-47. Property taxes are personal obligation of owner 
of property. 

7-88-48. ‘Property taxes are a lien against real property 
from January 1; priorities; continuance of 
taxing process. 

7-38-49. Unpaid property taxes; imposition of interest. 

7-38-50. Delinquent taxes; civil penalties. 

7-38-51, Notification to property owner of delinquent 
property taxes. : 

7-38-52. Notification to motor vehicle division of unpaid 
property taxes on manufactured homes; 
notice of filing constitutes lien on vehicle. 

7-38-53. Collection of delinquent property taxes on per- 
sonal property; assertion of claim against 
personal property, 

-38-54, Demand warrant; contents. 
-38-55. Surrender of personal property; penalty for re- 
fusal. 

7-38-56. Release of personal property seized. 

7-38-57. Notice of sale of personal property. 

7-38-58. Personal property sale requirements. 

7-38-59. Certificates of sale; effect of certificates of sale. 

7-38-60, Notification to property owner of delinquent 
taxes, 

7-38-61. Real property taxes delinquent for more than 
two years; treasurer to prepare delin- 
quency list; notation on’ property tax 
schedule. 

7-38-62. Authority of department to collect delinquent 
property taxes after receipt of tax delin- 
quency list; allowing an authorized county 
treasurer to act as an agent of the depart- 
ment; use of penalties, interest and costs. 

7-38-63. Payment of delinquent taxes to the department; 
distribution. 

7-38-64, Repealed. 

7-38-65. Collection of delinquent taxes on real property; 
sale of real property. 

7-38-66, Sale of real property for delinquent taxes; notice 
of sale, 

7-38-67. Real property sale requirements. 
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7-38-67.1. Sale of abandoned real property; notice of sale; 
‘requirements. 

Installment agreements. 

Distribution of amounts collected under install- 
ment agreements. 

Issuance of deeds as result of sale of real prop- 

, erty for delinquent taxes; effect of deeds; 
limitation of action to challenge soem 
ance, 

Distribution of amounts received from ae of 
property. 

Notation on property. tax» schedule by county 
treasurer when property sold for delin- 
quent taxes, 

Department of finance and administration to 
promulgate regulations regarding ac- 
counting for and distribution of property 
taxes collected. 

Officers and employees engaged in the adminis- 
tration of the property tax prohibited from 
buying property sold for delinquent prop- 
erty taxes; penalties for violation; sales of 
real property in violation declared void. 

Exception to property tax due date. 

Property subject to property taxation but omit- 
ted from property tax schedules in prior 
years. 

Authority to make changes in property tax 
schedule ‘after its delivery to the county 
treasurer. 

7-38-77.1. Changes in property tax schedule ordered by 
the department of finance and administra- 
tion. ° 

7-38-78, Action by property owner in district court to 
change property tax schedule. 

7-38-79. Changes in property tax schedule ordered by 
the division; action by the division in dis- 
trict court to enforce ordered changes. 

7-38-80. Changes in property tax schedules as result of 
treasurer's action, department order or 
court order; collection of any additional 
property taxes due as result; refund of 

~~ property taxes paid erroneously. 

7-38-81. Limitation on actions for collection of property 
taxes; presumption of payment of property 
taxes after ten years. 

7-38-81.1. Limitation on actions for collection of any levy 
or assessment in the form of property taxes; 
presumption of payment after ten years. 

7-38-82. Duty of persons responsible for administration 
of' property tax to ascertain the names of 
owners of property; use of term "unknown 
owner" prohibited except in certain cases; 

validity of procedures when name of owner 
is incorrect or unknown. 


7-38-68, 
7-38-69. 


7-38-70. 


7-38-71, 
7-38-72. 


7-38-73. 


7-38-74. 


7-38-77. 


7-38-83. Timeliness. 

7-38-84, Notices; mailing. 

7-38-85. Extension of deadlines; general provision. 

7-38-86, Extension of deadlines at request of property 
* owners. 

7-38-87, Administrative regulations; promulgation; gen- 

eral provisions. 

7-38-88. Repealed. 

7-38-89. Validity of certain regulations; Judicial review. 

7-38-90. Repealed. 

7-38-91. Repealed. 

7-38-92. Attempts to evade or defeat the property tax. 

7-38-93. Interference with the administration of the 

Property Tax Code. 
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7-38-1 ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 7-38-2 


7-38-1. Applicability. 


This article applies to the ndmninyathatifn and enforcement of all taxes imposed under the Prop- 


bachat Tax Code. 


History: 1953 Comp., § 72-31-1, enacted by Laws 
1973, ch. 258, § 41. 


ANNOTATIONS 


Ultimate responsibility for taxes rests upon prop- 
erty owner. — A review of New Mexico statutes pertain- 
ing to assessment and collection of taxes demonstrates 
that the ultimate responsibility for payment rests upon 
the property owner. Bailey v, Barranca, 1971-NMSC-074, 
83 N.M. 90, 488 P.2d 725. 

Duty on assessor where owner refuses to declare 
property. — In the event of a refusal of any person, own- 


ing or in control of any property, to declare the same as - ~ 
required, the duty then rests upon the assessor to make a _. 


true and complete list of the property. McKay v. Espinosa, 
1958-NMSC-144, 65 N.M. 241, 335 P.2d 567. 
Assumption is that owner made assessment, — 
Only when the owner fails to make a declaration of all 
his property is the assessor given the duty of supplying 
one for him. There being no evidence to the contrary, 
it will be assumed in compliance with the law that the 


questioned assessment was not;made by the assessor but 


was actually made by the assessee. McKay v. Espinosa, 
1958-NMSC-144, 65 N.M, 241, 335 P.2d 567, 

Law reviews. — For comment, "Coal Taxation in the 
Western States: The Need for a Regional Tax Policy," see 
16 Nat. Resources J..415 (1976). 

For 1986-88 survey of New Mexico law of real property, 
19 N.M.L. Rev. 751 (1990). 


7-38-2. Investigative authority and powers. 


A. The director may issue subpoenas, returnable in not less than ten days, to require the pro- 
duction of any pertinent records or to require any person to appear and testify under oath concern- 
ing the subject matter of an inquiry for the purposes of: 

QQ) determining whether property is subject to property taxation; 

a) establishing or determining the value of any property for property taxation Rragees. 

(3) determining the extent of liability for and the amount of any property tax due from any 
person; and 

(4) enforcing any statute administered by the department or administered. by county of- 
ficers under the supervision of the department. 

B, At any time after the service of a subpoena and prior to its return date, a person to whom a 
subpoena is issued may file an action in the district court to quash the subpoena on the grounds 
that it was improperly issued. 

C. In order to carry out their respective responsibilities under the Beer Tax Code, county 
assessors and their employees, and the director and employees of the department may at reason- 
able times and after displaying identity credentials: | 

(1). with the permission of a property owner. or his authorized agent, examine those re- 
cords that relate to the valuation of the property; and 

(2) with the permission of a property owner or his authorized agent, enter or inspect any 
property that is subject to valuation for property taxation purposes. 

D. Ifa person fails to appear, produce records or refuses to testify in response to a subpoena 
issued under Subsection A, or if a person refuses permission to allow examination of records, entry 
or inspection of property authorized under Subsection C, the director, or the county assessor in the 
case where he or his employees have been refused examination, entry or inspection, may invoke 
the aid of the district court by filing an action to require appearance or testimony or to allow ex- 
amination, entry or inspection. The court may, after notice, hearing and good cause shown, require 
the person to appear and testify, to produce records, to allow examination of records or to allow 
entry or inspection of property. If the person fails to comply with the court's order, the court may 
punish him for contempt. 


ANNOTATIONS 


Am. Jur. 2d Ase R. and C.J.S. references. — 72 Am. 
Jur. 2d State eel Local Taxation §§ 704 to 752. 
84 C.J.S, Taxation § 462 et seq. 


History: 1958 Comp., § 72-31-2, enacted by Laws 
ae ch. 258, § 42. 
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7-38-3. Information reports. 


For the purpose of establishing or determining the value of property for property taxation pur- 
poses, the director may promulgate regulations requiring any property owner or his: authorized 
agent to report information concerning the property to the department or the py assessor at 
the times and in the manner required by the director. 


History: 1953 Comp., § 72-31-3, enacted by Laws 
1973, ch. 258, § 43. 


7-38-4. Confidentiality of information. 


A. Except as specifically authorized in this section or as otherwise provided by law, it is un- 
lawful for the secretary, any employee or any former employee of the department to reveal to any 
person other than the secretary, an employee of the department, a county assessor or an employee 
of a county assessor any information gained during his employment about a specific property or 
a property taxpayer gained as a result of a report or information furnished the department or a 
county assessor by a taxpayer or as a result of an examination of property or records of a taxpayer. 
Except as specifically authorized in this section or as otherwise provided by law, it is unlawful 
for any county assessor or any employee or former employee of a county assessor to reveal to any 
person other than county assessors or their employees or the secretary or an employee of the 
department any information furnished by the department about a specific property or property 
owner or any other information gained during that person's employment about a specific property 
or a property taxpayer gained as a result of a report or information furnished the department or a 
county assessor by a taxpayer or as a result of an examination of property or records of a taxpayer. 
Information described in this subsection may be released: : 

(1) that is limited to the information contained in those valuation records that are public 
records and the identity of the owner or person in possession of the property; 

(2) to an authorized representative of another state; provided that the receiving state has 
entered into a written agreement with the departinenm to use the information for tax purposes 
only; 

(3) to a state district or appellate court or a federal court or county valuation protests 
board: 

(a) inresponse to an order made in an action relating to taxation in which the state or 
a governmental unit is a party and in which the information is material to the inquiry; or 
(b) in any action in which the department or a county is attempting to enforce the 
provisions of the Property Tax Code or to collect a property tax or in any matter in which the tax- 
payer has put the taxpayer's own property valuation or liability for taxes at issue; 

(4) to the property owner or a representative authorized in writing by the owner to obtain 
the information; 

(5) if used for statistical purposes in a way that the information revealed is not identified 
or identifiable as applicable to any property owner or person in possession of the property; 

(6) to arepresentative of the secretary of the treasury or the secretary's delegate pursuant 
to the terms of a reciprocal agreement entered into with the federal government for exchange of 
such information; or 

(7) to the multistate tax commission or its authorized representative; provided that the 
information is used for tax purposes only and is disclosed by the multistate tax commission only to 
states which have met the requirements of Paragraph (2) of this subsection. 

B. The secretary, any employee or any former employee of the department or any other per- 
son subject to the provisions of this section who willfully releases information in violation of 
this section is guilty of a misdemeanor and shall be fined not more than one thousand dollars 
($1,000) or imprisoned for a definite term of less than one year or both. Any person convicted of 
a violation of this section shall not be employed by the state for a period of five years after the 
date of conviction. 
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History: 1953 Comp., § 72-31-4, enacted by Laws 
1973, ch. 258, § 44; 1977, ch. 249, § 61; 1982, ch. 28, § 7; 
1986, ch. 20,°§ 113; 1990, ch. 22, § 2; 1991, ch. 166, § 7. 

The 1991 amendment, effective June 14, 1991, in Sub- 
section A, rewrote the second sentence which read "Except 
as specifically authorized in this section or as otherwise 
provided by law, it is unlawful for county assessors and 
their employees and former employees to reveal to any 
person other than county assessors or their employees 
any information furnished by the department about a spe- 
cific property or property owner" and, in Paragraph (1), 
inserted "that are public records" and made a minor sty- 
listic change. 

The 1990 amendment, effective May 16, 1990, in 
Paragraph (3) of Subsection A, added the Subparagraph 
designation "(a)" and added Subparagraph (b). 


7-38-5. Repealed. 


Repeals. Laws 1982, ch. 28, § 31, repealed 7-38-5 
NMSA 1978, as enacted by Laws 1978, ch. 258, § 45, relat- 
ing to the allocation of responsibility for the valuation of 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-6. Presumption of correctness. 


7-38-6 


ANNOTATIONS 


Nondisclosure held proper. — Board did not err in 
failing to sanction assessor who refused to comply with 
taxpayers' discovery request, where the assessor showed 
that such discovery might have compromised confidential 
data about other property owners, and where it did not ap- 
pear that taxpayers’ protest proceedings were prejudiced 
by assessor's refusal to grant them access to the informa- 
tion. Hannahs v. Anderson, 1998-NMCA-152, 126 N.M., 1, 
966 P.2d 168, cert. denied, 126 N.M. 532, 972 P.2d 351. 

Remedy for denial of access to assessment re- 
cords. — Taxpayers who believed that assessor wrong- 
fully denied them access to public records should have 
pursued the remedies provided in this section. Hannahs 
v, Anderson, 1998-NMCA-152, 126 N.M. 1, 966 P.2d 168, 
cert. denied, 126 N.M. 532, 972 P.2d 351. 


property. For present provisions, see 7-36-2 NMSA 1978, 
effective May 15, 1982. 


Values of property for property taxation purposes determined by the division or the county as- 
sessor are presumed to be correct. Determinations of tax rates, classification, allocations of net 
taxable values of property to governmental units and the computation and determination of prop- 
erty taxes made by the officer or agency responsible therefor under the Property Tax Code are 


presumed to be correct, 


History: 1953 Comp., § 72-31-6, enacted by Laws 
1973, ch, 258, § 46; 1981, ch. 37, § 67. 


ANNOTATIONS 


Assessor's valuation sufficient evidence to sup- 
port decision. — Since the assessor's valuation is pre- 
sumed to be correct, it is sufficient evidence, where uncon- 
tradicted, to support the board's decision. Peterson Props. 
v. Valencia Cnty. Valuation Protests Bd., 1976-NMCA-043, 
89 N.M. 239, 549 P.2d 1074. 

Application of presumption. — The question whether 
property is entitled to the special valuation method in 
Section 7-36-20 NMSA 1978 is a question of classification; 
property that is classified as agricultural is entitled to the 
benefit of that section, whereas other property is not. Jica- 
rilla Apache Nation v. Rodarte, 2004-NMSC-035, 136 N.M. 
630, 103 P.8d 554, rev'g 2004-NMCA-055, 135 N.M. 630, 
92 P.3d 642. 

Presumption in this section is applicable only to 
the value of property and inapplicable when the ques- 
tion is whether a taxpayer is entitled to the special 
method ‘of valuation provided for in 7-36-20 NMSA 
1978. Jicarilla Apache Nation v. Rio Arriba Cnty. Asses- 
sor, 2004-NMCA-055, 185 N.M. 630, 92 P.3d 642, rev'd 
2004-NMSC-035, 186 N.M. 630, 103 P.3d 554. 

Presumption is rebuttable and is best characterized 
as a prima facie inference in that it shifts the burden of 
going forward with the evidence to the taxpayer to prove 
the contrary. Petition of Kinscherff, 1976-NMCA-097, 89 
N.M. 669,556 P.2d 355, cert. denied, 90 N.M. 8, 558 P.2d 
620; N.M. Baptist Found. v. Bernalillo Cnty. Assessor, 
1979-NMCA-102, 93 N.M. 363, 600 P.2d 309, » 

Presumption of correctness can be overcome 
by taxpayer's showing that an assessor did not fol- 
low the statutory provisions of the act or by presenting 
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evidence tending to dispute the factual correctness of 
the valuation. N.M. Baptist Found. v. Bernalillo Cnty. As- 
sessor, 1979-NMCA-102, 93 N.M. 363, 600 P.2d 309; La 
Jara Land Developers, Inc. v. Bernalillo County Assessor, 
1982-NMCA-006, 97 N.M. 318, 639 P.2d 605. 

Overcoming the statutory presumption of cor- 
rectness afforded to the assessor's valuation. — 
Where appellant sought review of the Bernalillo county 
valuation protests board's (protests board) valuation of 
appellant's commercial property, where appellant offered 
evidence of value tending to dispute the factual correct- 
ness of the county assessor's method of valuation, where 
the county assessor did not offer expert testimony dis- 
puting that appellant's method of valuation was a gener- 
ally accepted appraisal technique, and where neither the 
protests board nor the district court ruled that appellant 
failed to overcome the statutory presumption of correct- 
ness afforded to the assessor's, valuation, the appellant 
overcame the statutory presumption of correctness and 
the burden shifted to the assessor to prove that his or 
her method of valuation utilized a generally accepted ap- 
praisal technique. 2727 San Pedro LLC v. Bernalillo Cty. 
Assessor, 2017-NMCA-008. 

Since taxpayer overcame presumption, burden 
rested on assessor. — This presumption is rebuttable 
and is best characterized as a prima facie inference in that 
it shifts the burden of going forward with the evidence to 
the taxpayer to prove the contrary; where taxpayer's pro- 
test and evidence overcame the presumption the burden 
rested on the county assessor to meet the contentions of the 
taxpayer. San Pedro S, Group v. Bernalillo Cnty, Valuation 
Protest Bd., 1976-NMCA-116, 89 N.M, 784, 558 P.2d 53. 

Since taxpayer overcame presumption, burden 
rested on assessor. — While the county assessor's 
valuation is presumed to be correct, this presumption is 
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rebuttable, and, once rebutted, the burden shifts to the 
county assessor to show the correct valuation. Bakel v. 
Bernalillo Cnty. Assessor, 1980-NMCA-1738, 95 N.M, 723, 
625 P.2d 1240; Protest of Plaza Del Sol Ltd. P'ship v. As- 
sessor for Cnty. of Bernalillo, 1986-NMCA-022, 104 N.M. 
154, 717 P.2d 1123. 

This section places the burden on the taxpayer to over- 
come the presumption of correctness, but, the burden 
shifted to the county assessor to show a correct valuation 
once that burden of correctness is overcome, Cibola En- 
ergy Corp. v. Roselli, 1987-NMCA-055, 105 N.M. 774, 737 
P.2d 555. 

Since taxpayer's valuation is supported’ by the whole 
record in that after rebutting the assessor's valuation 
and presenting a prima facie case for its own valuation 
the board’ failed to rebut taxpayer's appraisal, the deci- 
sion of the board will be reversed and remanded with 
instructions that the board enter judgment for taxpayer 
in favor of its valuations. Cibola Energy Corp. v. Roselli, 
1987-NMCA-055, 105 N.M. 774, 737 P.2d 555, 

Taxpayer effectively rebutted presumption. — 
Since taxpayers presented uncontradicted evidence that 
access to their property was physically blocked and also of- 
fered the only substantial evidence of the fair market value 
of the property in the form of testimony by a real estate ap- 
praiser that because of the lack of access the highest and 
best use that the property could be put to was as grazing 
land by one of the adjoining landowners, and that as such 
it had a fair market value of $18.00 per acre, or $2034 and 
$5022 respectively for the two tracts, they effectively re- 
butted the presumption of this section that the county as- 
sessor's valuations of $318,875 and $169,500 were correct. 
Petition of Kinscherff, 1976-NMCA-097, 89 N.M, 669, 556 
P.2d 355, cert. denied, 90 N.M. 8, 558 P.2d 620. 


TAXATION 


When presumption unrebutted by lack of com- 


parable sales evidence. — Since the documents relied 
upon by a taxpayer as evidence of comparable sales are 
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documents dealing with the sale of that very improve- 
ment whose valuation is the subject of the present dispute 
and the only evidence submitted by the taxpayer failed 
to present any evidence of sales of comparable property 
and the evidence submitted does not establish a market 
value under Section 7-386-15B NMSA) 1978 and the statu- 
tory presumption of correctness still stands: N.M. Baptist 
Found. v. Bernalillo Cnty. site 1979-NMCA-102, 93 
N.M. 363, 600 P.2d 309. 

Presumption of assessor's valuation noé over- 
come, — Since taxpayer failed to present any evidence of 
sales of comparable property or evidence of value based on 
generally accepted appraisal techniques, and its only evi- 
dence, the purchase price of its land:in question, did not 
establish a market value under Section 7-36-15 NMSA 
1978, the presumption of the correctness of the assessor's 
valuation was not overcome. Peterson Props. v. Valencia 
Cnty. Valuation Protests Bd., 1976-NMCA-043, 89 N.M. 
239, 549 P.2d 1074. 

Failure to overcome presumption, — Taxpayers’ of- 
fer of the price for which they had purchased the property 
in question as evidence of fair market value failed to over- 
come the presumption of the correctness of the assessor's 
valuation where the sales price was not the result of an 
arms ‘length transaction because of the taxpayers' mail- 
ing campaign to convince landowners to sell their prop- 
erty to the taxpayers at below market prices. In re Cobb, 
1991-NMCA-122, 113 N.M. 251, 824 P.2d 1053, cert. de- 
nied, 113 N.M. 44, 822 P.2d 1127, 

Taxpayers challenge of their property aaspaammpph. 
which proposed an alternative assessment method, failed 
to present sufficient evidence to overcome the presump- 
tion that the original assessment was correct. Hannahs 
v. Anderson, 1998-NMCA-152; 126.N.M. 1, 966 P.2d 168, 
cert. denied, 126 N.M. 532, 972 P.2d 351. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d State and Local Taxation §§ 713, 780. 


All property subject to valuation for property taxation purposes shall be Roiuwa as of January 1 
of each tax year, except, that livestock shall be valued as of the date and in the manner prescribed 
under Section 7-36-21. NMSA 1978 and tangible personal property of construction contractors 
shall be valued:as of the date and in the manner prescribed under Section 1 [7-38-7.1 pitta me 


of this act. 


History: 1953 Comp., § 72-31-7, enacted by Laws 
1973, ch. 258, § 47; 1997, ch. 68, § 2. 

Compiler's notes. — The phrase "this act" at the end 
of the section refers to Laws 1997, ch. 68, which amended 
this section. 

The 1997 amendment, effective June 20, 1997, substi- 
tuted "7-36-21" and the language following it for "72-29- 10 
NMSA ded at the end of the section, 


ANNOTATIONS 


Appropriate time period to establish exemption 
status. — The prior calendar year is the appropriate time 
period upon which to base a property's exemption status, 
and January 1 is the appropriate "cutoff date" under Arti- 
cle VIII, Section 8 of the New Mexico Constitution. CAVU 
Cont Martinez. 2014-NMSC-029, aff'g in part, rev g in 
part 2013-NMCA-050, 302 P.3d 126. 

Evidence of the use of property on the valuation 
date. — The valuation date of January 1 sets a cut-off 
date to avoid reclassification of property throughout the 
tax year. It does not specify the date on which the prop- 
erty's use defines its status for the remainder of the year 
and does not limit the evidence that can be ‘considered in 
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determining the status of property to the property's use.on 
January 1, Property does not. have to be in active use for 
exempt purposes on January 1 in order for an exemption to 
apply and evidence of the prior use of the property should 
be considered. CAVU Co. v. Martinez, 2013-NMCA-050, 
802 P.3d 126, cert. granted, 2013-NMCERT-004. 

Where the taxpayer's property was used as a school un- 
til May 2008, the property ceased to be used actively as a 
school after May, 2008 and was not used actively as a school 
again until August 2010 when the fall semester began; the 
property was not used for educational purposes on Janu- 
ary 1, 2010; and the district court held that January 1 is 
the point at which the status of property is determined for 
purposes of qualifying for an exemption from taxation and 
that the taxpayer's property was not exempt for the 2010 
tax year because the property was not used for educational 
purposes on January 1, 2010, the district court erred, in 
interpreting Section 7-38-7 NMSA: 1978 too narrowly and 
should have considered the use of the property prior to Jan- 
uary 1, 2010. CAVU Co. v, Martinez; 2013 NMC 302 
P.3d 126, cert. granted, 2013-NMCERT-004. 

Exclusive reliance on evidence of. prior. year 
comparable sales was reasonable, — With respect. to 
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comparable sales, the legislature intended assessors ‘and | 


protests boards to consider only data available on Janu- 
ary 1 of the tax year of the valuation notice. AMREP Sw., 
Ine. v. Sandoval Cnty. Assessor, 2012-NMCA-082, 284 P.3d 
1118. 

Where the county valuation protests board refused to 
consider the taxpayer's comparable 2009 sales evidence 
and relied exclusively on comparable 2008 sales for the 
valuation of the taxpayer's property for the 2009 tax year 
based on the board's interpretation of statutory and ad- 
ministrative code provisions that required property to be 
valued using only data available on January 1, 2009, the 
board's interpretation of the statutory and administrative 
code provisions was reasonable. AMREP Sw., Inc. v. San- 
doval Cnty, Assessor, 2012-NMCA-082, 284 P.3d 1118. 

Past or future value not to serve as basis. — What 
the fair market value of a tract may have been in the past 
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or speculation as to what it might be in the future can- 
not serve as the basis for valuation. Petition of Kinscherff, 
1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. denied, 
90 N.M. 8, 558 P.2d 620; Bakel v. Bernalillo Cnty. Assessor, 
1980-NMCA-173, 95 N.M. 723, 625 P.2d 1240. 

Tax liability whether or not property evaluation 
done on time. — When property is evaluated in accor- 
dance with the law, the taxpayer is liable for payment, 
whether or not the evaluation is done on time, just so long 
as the value determined reflects the value as of Janu- 
ary 1st of the tax year. Hansman v. Bernalillo Cnty. Asses- 
sor, 1980-NMCA-088, 95 N.M. 697, 625 P.2d 1214. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation § 753. 

Sale price of real property as evidence in determining 
value for tax assessment purpose, 89 A.L.R.3d 1126. 

84 C.J.S. Taxation §§ 436, 437. 


7-38-7.1. Valuation date; tangible personal property; construction 
contractors. 


-A. All tangible personal property of construction contractors located in the state shall be val- 
ued for property taxation purposes as of January 1, except as provided in Subsection B of this 
section. 

B. All tangible personal property of construction contractors not located in the state on Janu- 
ary 1 but brought into the state and located there for more than twenty days subsequent to Janu- 
ary 1 shall be valued for property taxation purposes as of the first day of the month following the 
month in which they have remained in the state for more than twenty days. 

C.: The construction contractor whose tangible personal property is subject to valuation for 
property taxation purposes shall report the property for valuation to the entity having responsibil- 
ity for valuation of the property in accordance with Section 7-36-2 NMSA 1978'on the valuation 
date specified in Subsection A or B of this section and shall include in the report the actual or 
estimated time period during which the property has been and will be located in the state. The 
contractor's report shall be in a form.and contain the information required by the alate AB 
regulations and shall be made no later than: 

(1) the last day of February for tangible personal sidpexty required to be valued as of the 
first day of January of the tax year; or 

(2) ten days after the valuation date determined under Subsection B of this section for 
tangible personal property required to be valued as of a date other than that in Paragraph (1) of 
this subsection. 

D. The department shall adopt regulations for the allocation of the value of tangible personal 
property of construction contractors, which regulations shall provide for: 

(1) abasic allocation formula that prorates value on the basis of the amount of time that 
the tangible personal property is in the state and subject to alae for property taxation pur- 
poses; 

(2) determining proration of value under Paragraph (1) of this subsection using estimates of 
the amount of time that the tangible personal property will be in the state to cover those situations in 
which tangible personal property is imported for an indeterminate time during a tax year; and 

(3) amethod of allocating the value of the tangible personal property among different gov- 
ernmental units when the tangible personal property is located in more than one governmental 
unit. 

E. Any person who intentionally refuses to make a report required of him under this section 
or who knowingly makes a false statement in ‘a report required under this section is guilty of a 
misdemeanor and shall be punished by imposition of a fine of not more than one thousand dollars 
($1,000). 

F. Any person who fails to make a report required of him under this section is liable for a civil 
penalty in an amount equal to five percent of the property taxes ultimately determined to be due 
on the property for the tax year or years for which he failed to make the required report. 
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G. Any person who intentionally refuses to make a report required of him under this section 
with the intent to evade any tax or who fails to make a report required of him under this section 
with the intent to evade any tax is liable for a civil penalty in an amount equal to twenty-five per- 
cent of the property taxes ultimately determined to be due on the property for the tax year or — 
for which he refused or failed to make the required report. 

H. The civil penalties authorized under Subsections F and G of this section shall be imposed 
and collected at the time and in the manner that the tax is imposed and collected. In order to as- 
sist in the imposition and collection of the penalties, the person having responsibility for determin- 
ing the value of the property shall make an entry in the valuation RECOUE indicating the habuley 
for any penalties due under this section. 


History: Laws 1997, ch. 68, § 1. 


7-38-8. Reporting of property for valuation; penalties for failure 
to report. | . 


A. All property subject to valuation for property taxation purposes by the department shall be 
reported annually to the department. The report required by this subsection shall be made by the 
owner of the property or such other person as may be.authorized by rules of the department. The 
report shall be in a form and contain the information required by rules of the department. It shall 
be made not later than the last day of February in the tax year in which the property:is subject to 
valuation. Claims of economic obsolescence or functional obsolescence on properties not regulated 
by the federal government shall be made at the time the annual report is filed; however, the depart- 
ment shall accept supplements to the annual report containing claims of economic obsolescence or 
functional obsolescence on properties regulated by the federal energy regulatory commission or its 
successor agency at the time the annual commission report becomes available, but no later than 
April 15 of the tax year or at a later'time allowed by an extension granted by the department. In 
the case of the failure or refusal to file the report required under this subsection, the department 
shall determine the value of the property subject to valuation fromthe best information available. 

B.. Except as provided in Subsection D of this section, all property subject: to valuation for prop- 
erty taxation purposes by the county assessor shall be reported as follows: 

(1) _property valued in the 1974 tax year by the county assessor need not'be reparted for 
any subsequent tax year unless required to be reported under Paragraph (8) of this subsection; 

(2) property not valued in the 1974 tax year by the county assessor but that becomes sub- 
ject to valuation by the county assessor in any subsequent tax year shall be reported to the county 
assessor not later than the last day of February of the tax year in which it becomes subject to valu- 
ation, but.such property need not be reported for any year subsequent to:the year in which initially 
reported unless required to be reported under Paragraph (3) of this subsection; 

(3) property once valued by a county assessor in a tax year, but which is not valued for 
a year subsequent to the year of initial valuation because it is not subject to valuation for that 
subsequent year by the county assessor, shall be reported to the county assessor not later than 
the last day of February in a tax year in which it again becomes subject to valuation by the county 
assessor; and 

(4) reports required under Paragraphs (2) and (3) of this Sabgeatite! shall be in a form and 
contain the information required by rules of the department. 

C, Not later than the last day of February of each tax year, every owner of real property who 
made, or caused to be made, in the preceding calendar year improvements costing more than ten 
thousand dollars ($10,000) to that real property shall report to the county assessor the property 
improved, the improvements made, the cost of the improvements and such. ether information as 
the department may require. 

D. Manufactured homes, livestock and land used for agricultural purposes shall be reported 
for valuation for property taxation purposes to the county assessor at the times and in the manner 
prescribed under Sections 7-36-26, 7-36-21 and 7-36-20 NMSA 1978 and rules aaah by the 
department. 
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EK.» Property subject to valuation by the county assessor for property taxation purposes and 
improvements to such property that are required to be reported under Subsection C of this section 
shall be reported to the county assessor of the county in which the property is required to be val- 
ued under Section 7-36-14 NMSA 1978. Reports shall be made either by the owner of the property, 
the owner's authorized agent or any person having control or management of the property and 
shall be i in a form and contain the information required by rules of the department. 

F.\» Reports required: by this section shall: be made by the declarant under oath, and the secre- 
tary, employees of the department, the assessor and the assessor's employees are empowered to 
administer oaths for this purpose. _ , | | 

G. .A person who intentionally refuses to make a report required under the provisions of Sub- 
section A,B or C of this section or who knowingly makes a false statement in a report required 
under the provisions of Subsection A, B or C of this section is guilty of a misdemeanor and upon 
sii shall be punished by the imposition of a fine of not more than one thousand dollars 
($1,000) 

H. A person who fails to aie a report required under the provisions of Subsection A or B of 
this section is liable for a civil penalty i in an amount equal:to:five percent of the property taxes ul- 
timately determined to be due’on the property for the tax year or years for which the person failed 
to make the required report. 

I. A person who intentionally refuses to make a report required under the provisions of Subsec- 
tion A or B of this section with the intent to evade any tax or who fails to make a report required 
under the provisions of Subsection A or B of this section with the intent to evade any tax is liable 
for a civil penalty in an amount equal to twenty-five percent of the property taxes ultimately de- 
termined to be due on the property for the tax year or years for which the person refused or failed 
to make the required report. 

J. A person who is required to make a report under the provisions of Subsection C of this sec- 
tion and who fails to do so is personally liable for a civil penalty in an amount equal to the greater 
of iiaaiin dollars ($25.00) or twenty-five percent of the difference between the property taxes 
ultimately determined to be due and the property taxes originally paid for the tax year or years 
for which the person failed to make the required report. This penalty shall not be considered a 
delinquent property tax, and the provisions of the Property Tax Code for the enforcement and col- 
lection of delinquent property taxes through the’sale of the property do not apply. However, the 
county treasurer may use all other methods provided by law to collect the property tax or penalty 
due. Notwithstanding any other provision of the Property Tax Code, amounts collected pursuant to 
the penalty provided by this subsection shall be distributed among jurisdictions imposing tax on 
the property in the same proportion as the amount of tax ultimately determined to be due for the 
jurisdiction bears to the total due for all such jurisdictions. 

K. The civil penalties authorized under Subsections H and I of this section shall be imposed 
and collected at the time and in the manner that the tax is imposed and collected. In order to assist 
in the imposition and collection of the penalties, the persons having responsibility for determining 
the value of the property shall make an entry in the valuation records indicating the liability uk 
any penalties due under this section. 

L. For the purposes of this section: 

(1) "improvement" means the construction of any new structure permanently affixed to 
the land or the repair, rehabilitation or alteration of an existing structure permanently affixed to 
the land that, for property used for any commercial purpose, is required or allowed to be capital- 
ized under the Internal Revenue Code and, for other properties, any similar construction, repair, 
rehabilitation or alteration; and 

(2) "owner of real property" includes every owner of improvements who does not own the 
land upon which the improvements are made. 


History: 1953 Comp., § 72-31-8, enacted by Laws The 2007 amendment, effective July 1, 2007, pro- 
1978, ch, 258, § 48; 1974, ch. 92, § 7; 1985, ch. 109, § 8; vided that claims of economic obsolescence or functional 
1991, ch. 2183, § 1; 2007, ch. 273, § 2. obsolescence on property not regulated by the federal gov- 

Cross references. — For county assessors, see Chap- ernment shall be made at the time the annual report is 
ter 4, Article 39 NMSA 1978. filed, except that the department may accept supplements 
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containing such claims on property regulated by the fed- 
eral energy regulatory commission, 

Applicability. — Laws 2007, ch. 273, § 3 provided that 
Laws 2007, ch. 273, §§ 1 and 2 apply to property tax years 
beginning on or after January 1, 2008. 

The 1991 amendment, effective January 1, 1992, sub- 
stituted "department" for "division" throughout the sec- 
tion; added Subsections C, J and L; redesignated former 
Subsections C to H as Subsections D to I and Subsection 
I as K; inserted "and improvements to such property that 
are required to be reported under Subsection C of this sec- 
tion" in the first sentence in Subsection E; inserted “upon 
conviction" near the end of Subsection G; and made re- 
lated and minor stylistic changes throughout the section, 


ANNOTATIONS 


Property owner's responsibility to pay tax. — The 
ultimate responsibility for the payment of property taxes 
rests upon the property owner. Worman v. Echo Ridge 
Homes Coop., 1982-NMSC-081, 98 N.M. 237, 647 P.2d 870, 

Property owner is required to make declaration 
of all property subject to taxation annually. Bailey v. Bar- 
ranca, 1971-NMSC-074, 83 N.M. 90, 488 P.2d 725. 

Duty of property owner. — Property owner has af- 
firmative duty to declare his property. State ex rel. Prop. 
Appraisal Dep't v. Sierra Life Ins. Co., 1977-NMSC-028, 
90 N.M. 268, 562 P.2d 829. 

Description of property in declaration. — In de- 
claring his real property, the taxpayer is required to 


TAXATION 7-38-9 


describe the property in such a manner as would be suffi- 
cient in a deed to identify the property so that title thereto 
would pass. Bloch Pitt Invs, v. Assessor of Bernalillo Cnty., 
1974-NMSC-078, 86 N.M. 589, 526 P.2d 183. 

Applicability of nonrendition penalty. — When the 
taxpayer failed to report a complete list of all taxable per- 
sonal property, the 25% nonrendition penalty provided in 
Subsection I could only be imposed on the property the 
taxpayer failed to report, not on the portion that was 
properly reported. Zwaagstra v. Board of Cnty. Comm'rs, 
1995-NMCA-047, 119 N.M. 675, 894 P.2d 1031. 

Stipulation fixes property values for one year 
only. —A stipulation fixing property tax values for a spe- 
cific year is not binding for any following tax year; itis 
res judicata only for the year in question. Protest of Plaza 
Del Sol Lid. P'ship v. Assessor for Cnty. of Bernalillo, 
1986-NMCA-022, 104 N.M, 154, 717 P.2d 1123, 

Statutes relating to undeclared property not ap- 
plicable to that inadequately valued. — Since prop- 
erty was declared and listed on the tax rolls by proper de- 
scription and was valued, although the value fixed by the 
assessor was inadequate, sections of the statutes which 
relate to property which has not been declared, listed on 
the tax rolls and valued have no application. Bloch Pitt 
Invs. v. Assessor of Bernalillo Cnty., 1974-NMSC-078, 86 
N.M. 589, 526 P.2d 183. 

Law reviews. — For comment, "Ad Valorem Taxes - 
Omitted Property and Improvements - Assessments," see 
6 Nat. Resources J. 105 (1966), 


7-38-8.1. Division to adopt regulations to require reporting o of exempt _ 
property. 


The division shall adopt regulations to insure that all real property owned by any nongovern- 
mental entity and claimed to be exempt from property taxation under the provisions of Pafagraph 
(1) of Subsection B of Section 7-36-7 NMSA 1978 shall be reported for valuation purposes to the 
appropriate valuation authority. These regulations shall include provisions for initial reporting of 
the property and claiming of the Sromph status pursuant to Subsection C of Section 7-38-17 NMSA 
1978. 


does not require the county tax assessor to conduct an 
on-site inspection and interviews, relating to the muse- 
um's educational programs, Georgia O'Keeffe Museum v. 
County of Santa Fe, 2003-NMCA-003, 183 N.M. 297, 62 
P.3d 754. 


History: 1978 Comp., § 7-38-8.1, enacted by Laws 
1982, ch. 28, § 8. 


ANNOTATIONS 


Inspection and interviews. — After a private mu- 
seum claims an exemption from property tax, this section 


7-38-9. Description of property for property taxation purposes. 


A. Property shall be described for property taxation purposes by a description sufficiently ad- 
equate and accurate to identify it. Real property shall be described under a uniform system of real 
property description in accordance with regulations of the department. The department shall pro- 
mulgate regulations establishing a uniform system of real property description to be used by the 
department and all assessors. The system shall include requirements for a comprehensive map- 
ping or geographic information system, the use of uniform property record documents and uniform 
coding of real property descriptions. 

B. Real property that has been valued for property taxation purposes prior to the effective date 
of the Property Tax Code by a description consisting of a mere reference to the time and place of 
filing or recording in the office of the county clerk of any map or other instrument describing the 
property with sufficient preciseness to permit its identification shall be considered to have been 
sufficiently described for property taxation purposes. All prior assessments, records and instru- 
ments maintained or issued by property taxation officers which describe the property by such a 
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ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-11 


reference are validated and given the same force and effect as if a description of the property had 


been used that would comply with this section. 


History: 1953 Comp., § 72-31-9, enacted by Laws 
1973, ch. 258, § 49; 1999, ch. 215,$1. 

The 1999 amendment, effective June 18, 1999, in 
the last sentence in Subsection A substituted "shall" for 
"must" and inserted "or geographic information system". 


ANNOTATIONS 


_Adequate and proper description of real estate is 
essential to taxation. Otero v. Sandoval, 1956-NMSC-008, 
60 N.M. 444, 292 P.2d 319. 

Insufficient description presents jurisdictional 
defect. — An erroneous description may be corrected, but 
a totally insufficient description presents a jurisdictional 
defect. Otero v, Sandoval, 1956-NMSC-008, 60 N.M. 444, 
292 P.2d 319. 

Description in declaration must be sufficient to 
pass title. — In declaring his real property, the taxpayer 
is required to describe the property in such a manner as 
would be sufficient in a deed to identify the property so 
that title thereto would pass. Bloch Pitt Invs. v, Assessor of 
Bernalillo Cnty., 1974-NMSC-073, 86 N.M. 589, 526 P.2d 
183... 
Must be able to locate property by description. — 
The property must be so described that it would enable 
one to locate it on the ground without resort to or aid of 
data other than that contained in and pointed to by the 
description itself. McKay v. Espinosa, 1958-NMSC-144, 65 
N.M. 241, 335 P.2d 567. 

Incorrect notation of land in certain school 
district not essential. — A notation on the tax roll, 


indicating that the land was in a particular school district, 
was not an essential part of the listing of the property for 
taxation and did not affect the validity of the tax sale, 
though the land was not in fact in such school district. 
Greene v, Esquibel, 1954-NMSC-039, 58 N.M. 429, 272 
P.2d 330. 

Aid of extrinsic evidence makes description suf- 
ficient. — When there is uncertainty in description, if 
through’the aid of extrinsic evidence, together with data 
afforded by the description itself such uncertainty is re- 
solved, the description will be considered sufficient. Otero 
v, Sandoval, 1956-NMSC-008, 60 N.M. 444, 292 P.2d 319. 

Judicial notice that half section contains 320 
acres, — Supreme court will take judicial notice that half 
section of land according to congressional subdivisions 
contains 320 acres instead of 160 acres. McKay v. Espi- 
nosa, 1958-NMSC-144, 65 N.M. 241, 335 P.2d 567. 

Phrase "160 acres" does not invalidate a description 
otherwise sufficient. McKay v. Espinosa, 1958-NMSC-144, 
65 N.M. 241, 385 P.2d 567. 

Description of land only as "NE 1/4 160 acres" with- 
out mention of section, township, range or school district 
formed no basis for assessment and levy under statute 
requiring description which would form basis in deed to 
pass title and no title could pass by the tax deed descrip- 
tion. Otero v. Sandoval, 1956-NMSC-008, 60 N.M. 444, 292 
P.2d 319. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d State and Local Taxation § 734. 

84 C.J.S, Taxation § 587 et seq, 


7-38-10. Department may insure compliance with mapping and 
description of real property regulations by departmental 
installation of required system; reimbursement by county 


of costs incurred. 


Whenever the director determines that it is necessary to insure compliance with departmental 
regulations relating to comprehensive mapping or geographic information systems and real prop- 
erty description or to correct county deficiencies in this regard, he shall order the installation by 
the department of the necessary maps and other increments of the property description system in 
the county. The director may require the county to reimburse the department for costs incurred by 
the department in the installation or correction of a property description system. 


History: 1953 Comp., § 72-31-10, enacted by Laws 
1978, ch. 258, § 50; 1999, ch. 215, § 2. 


The 1999 amendment, effective June 18, 1999, in- 
serted "or geographic information systems" in the first 
sentence. : 


7-38-11. Property reported in the wrong county. 


If property is reported for valuation for property taxation purposes in a county different from the 
county in which it is required to be reported by law and the regulations of the department, the county 
assessor to whom the erroneous report is made shall send a copy of the report to the county asses- 
sor of the county in which the report is required to be made and shall, at the same time, notify the 
person making the erroneous report of his obligation to make the required report to the appropriate 
county. A person making a report to the wrong county assessor is not relieved of his responsibility 
to make the required report to the correct county assessor because of the provisions of this section. 


History: 1953 Comp., § 72-31-11, enacted by Laws 
1973, ch. 258, § 51. 
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7-38-12. Property transfers; copies of documents to be furnished to 
assessor; penalty for violation. 


A. Whenever a deed or real estate contract transferring an interest in real property is received 
by a county clerk for recording, a copy of the deed or real estate contract shall be given to the 
county assessor by the clerk. 

B. .A county clerk who willfully fails to comply with nee section is guilty of a petty misde- 
meanor, punishable in accordance with the Criminal Code [Chapter 30 NMSA 1978]. 


History: Laws 1973, ch. 258, § 52; 1953 Comp., § 72- 
31-12; Laws 1974, ch. 92, § 8; 1982, ch. 28, § 9. 


7-38-12.1. Residential property transfers; affidavit to be filed with 
assessor. : 


A. After January 1, 2004, a transferor or the transferor's authorized agent or a transferee or 
the transferee's authorized agent presenting for recording with a county clerk a deed, real estate 
contract or memorandum of real estate contract transferring an interest in real property classi- 
fied as residential property for property taxation purposes shall also file with the county assessor 
within thirty days of the date of filing with the county clerk an affidavit signed and completed in 
accordance with the provisions of Subsection B of this section. 

B.. The affidavit required for submission shall be in a form approved by. the department and 
signed by the transferors or their authorized agents or the transferees or their authorized agents 
of any interest in residential real property transferred by deed or real estate contract. The af- 
fidavit shall contain only the following information to be used only for analytical and statistical 
purposes in the application of appraisal methods: 

(1) the complete names of all transferors and transferees; 

(2) the current mailing addresses of all transferors and transferees; 

(3) the legal description of the real property interest transferred as it appears in the docu- 
ment of transfer; 

(4) the full consideration, including money or any other thing of value, paid or exchanged 
for the transfer and the terms of the sale including any amount of seller incentives; and 

(5) the value and a description of personal property that is included in the sale price. 

C. Upon receipt of the affidavit required by Subsection A of this section, the county assessor 
shall place the date of receipt on the original affidavit and on a copy of the affidavit. The county 
assessor shall retain the original affidavit as a confidential record and as proof of compliance and 
shall return the copy marked with the date of receipt to the person presenting the affidavit. The 
assessor shall index the affidavits in a manner that permits cross-referencing to other records in 
the assessor's office pertaining to the specific property described in the affidavit. The affidavit and 
its contents are not part of the valuation record of the assessor. 

D. The affidavit required by Subsection A of this section shall not be required for: 

(1) adeed transferring nonresidential property; 

(2) a deed that results from the payment in full or forfeiture by a transferee under a re- 
corded real estate contract or recorded memorandum of real estate contract; 

(3) alease of or easement on real property, regardless of the length of term; 

(4) a deed, patent or contract for sale or transfer of real property in which an agency or 
representative of the United States, New Mexico or any political subdivision of the state is the 
named grantor or grantee and authorized transferor or transferee; 

(5) a quitclaim deed to quiet title or clear boundary disputes; 

(6) aconveyance of real property executed pursuant to court order; 

(7) adeed to an unpatented mining claim; 

(8) an instrument solely to provide or release security for a debt or obligation; 

(9) an instrument that confirms or corrects a deed previously recorded; 
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(10) “an instrument between husband and wife or parent and child with only nominal ac- 
tual consideration therefor; 

(11) an instrument arising out ofa sale for delinquent taxes or ee 

(12) an instrument accomplishing a court-ordered partition; 

(13) an instrument arising out of a merger or incorporation; 

(14) an instrument by a subsidiary corporation to its parent corporation for no consider- 
ation, nominal consideration or in sole consideration of the cancellation or surrender of the sub- 
sidiary's stock; 

(15) an instrument from a person to a trustee or from a trustee to a trust beneficiary with 
only nominal actual consideration therefor; 

(16) an instrument to or from an intermediary for the purpose of creating a joint tenancy 
estate or some other form of ownership; or 

(17) an instrument pie he to establish a eit ora distribution He an estate of a dece- 
dent or trust. 

EK. The affidavit required by Subsection A of this section shall not be bahebrudd to be a valua- 
tion record pursuant to Section 7-38-19 NMSA 1978. 

F. Prior to November 1, 2003, the department shall print and distribute to each county asses- 
sor affidavit forms for distribution to the public upon request. 


History: Laws 2003, ch. 118, § 2; 2005, ch. 24, § 1. 

The 2005 amendment, effective June 17, 2005, pro- 
vided that a transferor or transferee or their agents who 
record deeds, real estate contracts and memorandum of 
real estate contracts that transfer interest in residential 
property for residential taxation purposes shall file an af- 
fidavit with the county assessor in a form approved by the 


taxation and revenue department, which shall include the 
terms of the sale, including the amount of seller incen- 
tives; provided that the county assessor shall place the 
date of receipt on a copy of the affidavit and give the copy 
of the affidavit to the person presenting the affidavit; and 
provided that this section does not apply to a deed trans- 
ferring nonresidential property. 


7-38-12.2. Penalties. 


A. A person who intentionally refuses to make a required report within the time period speci- 
fied under the provisions of Section 7-38-12.1 NMSA 1978 or who knowingly makes a false state- 
ment on an affidavit required under the provisions of Section 7-38-12.1 NMSA 1978 is guilty of a 
misdemeanor and upon conviction shall be punished by the imposition of a fine of not more than 
one thousand dollars ($1,000). | 

B. The secretary, any employee or any former employee of the department or any other person 
subject to the provisions of Section 7-38-12.1 NMSA 1978 who willfully releases information in 
violation of that section, except as provided in Section 7-38-4 NMSA 1978 or as part of a protest 
proceeding as defined in Section 7-38-24 NMSA 1978, is guilty of a misdemeanor and shall be fined 
not more than one thousand dollars ($1,000). 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 


History: Laws 2003, ch. 118, § 3. 
Effective dates..— Laws 2008, ch. 118, contained no 
effective date provision, but, pursuant to N.M. Const., 


7-38-13. Statement of decrease in value of property subject to local 
valuation. 


A. No later than the last day of February of a tax year, any owner of property subject to valua- 
tion by the county assessor who believes that the value of his property has decreased in the previ- 
ous tax year may file with the county assessor a signed statement describing the property affected, 
the cause and nature of the decrease in value and the amount by which the owner contends the 
valuation of the property has been decreased. Prior to determining the value of the property, the 
county assessor or an employee of the assessor must view the property described in the statement. 
The county assessor shall note on the back of the statement the date the property was viewed, by 
whom it was viewed and any action taken or to be taken as a result. The provisions of this subsec- 
tion include a decrease in valuation of property due to a change in ownership, location or existence 


1167 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-38-14 TAXATION 7-38-15 


of personal property subject to local valuation, and in those cases the assessor or, his employee 
shall verify the alleged change and make an appropriate notation of the date of verification, the 
person who made it and any action taken or to be taken as aresult. 

B. Reports required or authorized under this! section tobe filed by the: owner nf property may 
be filed by the owner's authorized agent. ) 


History: 1953 Comp., § 72-31-18, enacted by Laws designated former Subsections B and C as Subsections'A 
1978, ch. 258, § 53; 1991, ch. 213, § 2. and B; and made minor stylistic changes in Subsection A. 
The 1991 amendment, effective January 1, 1992, de- 


leted "Statement of improvements to real property sub- ANNOTATIONS 
ject to local valuation" in the section heading; deleted Am. Jur, 2d, A.L.R. and CwiS. references. — 72 Am: 
former Subsection A, relating to filing a statement of Jur 2d State and Local Taxation 8§ 765, 766. 


improvements to real property subject to local valuation; 


7-38-14. Tabulation of construction permits; information required to be 
furnished to county assessors. 


A. By the tenth day of each month, the trade boards operating under the Construction Indus- 
tries Licensing Act [Chapter 60, Article 13 NMSA 1978].shall furnish the assessor of each county 
with a tabulation of all permits which they have issued in the assessor's county in the previ- 
ous month for all construction projects, the cost of each of which exceeded one thousand dollars 
($1,000). The tabulation shall include the name of the owner of the property for which a permit 
was issued, the construction location and the cost of the construction project for which the permit 
was issued. A copy of the tabulation shall be sent to the department. 

B. By the tenth day of.each month, each county or municipality issuing building permits shall 
furnish the assessor of the county issuing the permit or the'county in which the municipality is 
located with a tabulation of all building permits issued in the previous month for all construction 
projects, the cost of each of which exceeded one thousand dollars ($1,000). The tabulation shall 
include the name of the owner of the property for which a permit was issued, the construction loca- 
tion and the cost of the construction project for which the permit was issued. A copy of the tabula- 
tion shall be sent to the department. 

C. Upon receiving the information required to be furnished: under this senate the county 
assessors and: the department:shall enter any required changes in their valuation or other re- 

cords. | 


History: 1953 Comp., § 72-31-14, enacted by Laws 
1973, ch. 258, § 54. 


7-38-15. Information on real property sold, purchased, contracted to be 
sold or purchased, or exchanged by governmental bodies 
to be sent to or obtained by the department; department to 
compile and send information to county assessors. 


A. By the twentieth day of each month, the department shall obtain from appropriate agencies 
of the United States the following information relating to real property transactions occurring 
during the preceding month: 

(1) . a list by legal description of each parcel of real property in the state that was sold, 
purchased, contracted to be sold or purchased, or exchanged by agencies of the United States gov- 
ernment; and 

(2) the names and addresses of each of the transferors and transferees of the property 
required to be listed under Paragraph (1) of this subsection. 

B. By the twentieth day of each month, each state agency and the governing body of each of the 
state's political subdivisions shall report to the department the following information relating to 
real property transactions occurring during the preceding month; 
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(1) «a list by legal description of each parcel of real property in the state that. was sold, 
purchased, contracted to be sold or purchased, or exchanged by the state agency or the political 
subdivisions; and 

(2). the names and addresses of each of the transferors effid transferees of the property 
listed under Paragraph (1) of this subsection. | 

C.. The information gathered by the department on real Sion that is subject to local valua- 
tion for property taxation purposes shall be compiled and sent immediately to the county assessors 
of the counties in which the reported property is located. The county assessor receiving the infor- 
mation shall enter any required changes in the valuation or other records and shall also take any 
action that is required under the Property Tax Code as a result of the receipt of the information. 

D. The information gathered by the department on real property that is subject to valuation 
for property taxation purposes by the department shall be compiled and retained by the depart- 
ment. The department shall enter any required changes in its valuation or other records and shall 
also take any action that is nay under the veongegios Tax Code as a result of the pao of the 
information. 


History: 1953 Comp., § 72-31- 145, enacted by Laws 
1973, ch, 258, § 55. 


7-38-16. Coriteninstion Hrdedbding duty of condemning authority to 
notify county assessor. - 


A. Upon the issuance of a court ender making permanent an order of preliminary entry in 
any condemnation proceeding brought by any governmental authority in this state exercising the 
power of eminent domain, or upon the issuance of.a final order of condemnation if no order allow- 
ing preliminary entry is issued, the condemning authority shall notify the county assessor of the 
county in which the land subject to condemnation is situated of; © ‘| 

(1). the fact of the issuance of an order making ina ig an order of preliminary were or 
an order of final condemnation and the date of the order; 

(2) the description and ownership of the land wirbjet to the order; dna 

(3) the date that physical possession of the land was or will be assumed by the Condon 
ing authority under a preliminary entry order. Jui 

B. Upon receipt of the notification required under Subsection A, the county assessor shall 
make appropriate changes in his valuation records to indicate as owner of the land for property 
taxation purposes the condemning authority as of the date of possession or the date of a final order 
of condemnation. If the land involved is subject to valuation for property taxation purposes by: the 
department, the county assessor shall notify the department of the changes. | 

C.: This section does:not authorize the proration: of taxes: for a tax year in which bamiceshin 
changes as a result of condemnation proceedings, but a condemning authority may contract or stipu- 
late with an owner of land oles to condemnation for the proration ‘of the owner's tax liability. 


History: 1953 Comp., § 72.81. 46, enacted by Laws Cross references, — For condemnation proceedings 
1973, ch. 258, § 56. Bit a generally, see Chapter 42A NMSA 1978. 


7-38-17. Claiming exemptions; requirements; penalties. 


A.. Subject to the requirements of Subsection E of this section, head-of-family exemptions, vet- 
eran exemptions, disabled:veteran exemptions or veterans' organization exemptions claimed and 
allowed in a tax year need not be claimed for subsequent tax years if there is no change in eligibil- 
ity for the exemption nor any change in ownership of the property against which the exemption 
was claimed. Head-of-family, veteran and veterans' organization exemptions allowable under this 
subsection shall be applied automatically by county assessors in the subsequent tax years. 

B., Other exemptions of real property specified under Section 7-36-7 NMSA 1978 for nongov- 
ernmental entities shall be claimed in order to be allowed. Once such exemptions are claimed and 
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allowed for a tax year, they need not be claimed for subsequent tax years if there is no change in 
eligibility. Exemptions allowable under this subsection shall be applied automatically by county 
assessors in subsequent tax years. 

C. Except as set forth in Subsection H of this section, an exemption required to be Hahngd 
under this section shall be applied for no later than thirty days after the mailing of the county as- 
sessor's notices of valuation pursuant to Section 7-38-20 NMSA 1978 in order for it to be allowed 
for that tax year. 

D. A person who has had an cers itichd applied to a tax year and Sib eRISERT becomes ineli- 
gible for the exemption because of a change in the person's status or a change in the ownership of 
the property against which the exemption was applied shall notify the county assessor of the loss 
of eligibility for the exemption by the last day of February of the tax year immediately following 
the year in which loss of eligibility occurs. 

E. Exemptions may be claimed by filing proof of eligibility for the exemption with the county 
assessor. The proof shall be in a form prescribed by regulation of the department. Procedures for 
determining eligibility of claimants for any exemption shall be prescribed by regulation of the 
department, and these regulations shall include provisions for requiring the veterans' services 
department to issue certificates of eligibility for veteran and veterans’ organization exemptions in 
a form and with the information required by the department. The regulations shall also include 
verification procedures to assure that veteran exemptions in excess of the amount authorized un- 
der Section 7-37-5 NMSA 1978 are not allowed as a result of multiple claiming in more than one 
county or claiming against more than one property in a single tax year. 

F. The department shall consult and cooperate with the veterans’ services department in the 
development, adoption and promulgation of regulations under Subsection E of this section. The 
veterans’ services department shall comply with the promulgated regulations. The veterans' ser- 
vices department shall collect a fee of five dollars ($5.00) for the issuance of a duplicate certificate 
of eligibility to a veteran or to'a veterans' organization. 

G. A person who violates the provisions of this section by intentionally claiming and receiv- 
ing the benefit of an exemption to which the person is not entitled or who fails to comply with the 
provisions of Subsection D of this section.is guilty of a misdemeanor and shall be punished by a 
fine of not more than one thousand dollars ($1,000). A county assessor or the assessor's employee 
who knowingly permits a claimant for an exemption to receive the benefit of an exemption to 
which the claimant is not entitled is guilty of a misdemeanor and shall be punished by a fine of not 
more than one thousand dollars ($1,000) and:shall also be automatically removed from office or 
dismissed from employment upon conviction under this subsection. 

H. A veteran or the veteran's unmarried surviving spouse who became eligible to receive a 
property tax exemption due to:the expansion of the class of eligible veterans resulting from ap- 
proval by the electorate in November 2004 of an amendment to Article 8, Section 5.of the consti- 
tution of New Mexico shall apply at the time the veteran or the veteran's unmarried surviving 
spouse applies for the 2005. veteran exemption, to the county assessor of the county in which the 
property of the veteran or.the:veteran's unmarried surviving spouse is located to have the veteran 
exemptions for the 2004 and 2005 property tax years applied to the 2005 taxable value of the prop- 
erty. The same form of documentation required for a veteran's property exemption for property tax 
year 2005 is required to be presented to the county assessor for property tax year 2004. 


History: 1953 Comp., § 72-31-17, enacted by Laws The 2011 amendment, effective June 17, 2011, pro- 
1973, ch. 258, §57; 1974, ch. 92, § 9; 1975, ch. 9, § 1; ~~ vided the procedure for claiming the veterans’ organiza- 
1982, ch. 28, § 10; 2000, ch. 92, §3; 2000, ch. 94, § 3; tion property tax exemption. 

2003, ch. 26, § 1; 2004, chi 19, § 22; 2005, ch. 230, § 2: The 2005 amendment, effective April 6, 2005, in Sub- 
2011, ch. 102, § 2, section A, deleted the former provisions that limited exemp- 

Cross references, — For head of family exemption, see tions to claimed and allowed after specified dates; added 
7-37-4 NMSA. the exception in Subsection C; and added Subsection H to 

For veteran exemption, see 7-37-5 NMSA 1978. provide that a veteran or a veteran's unmarried surviving 

For disabled veteran exemption, see 7-37-5.1 NMSA spouse shall apply for the exemption authorized in the No- 
1978, ' vember 2004 constitutional amendment to Article 8, Sec- 

For constitutional provision as to head of family and tion 5 of the New Mexico constitution when the veteran or 
veteran exemptions, see N.M. Const., art. VIII, § 5. surviving spouse applies for the 2005 veteran exemption. 

For constitutional provision as to disabled veteran ex- The 2004 amendment, effective May 19, 2004, 
emption, see N.M. Const., art. VIII, § 15. amended Subsections E and F of this section to change 
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"veterans' service commission" to "veterans' services de- 
partment". 

The 2003 amendment, effective March 16, 2008, sub- 
stituted "thirty days after the mailing of the county as- 
sessors’ notices of valuation pursuant to Section 7-38-20 
NMSA 1978" for "the last day of February of the tax year 
in which it is required to be claimed" in Subsection C, 

The 2000 amendment, effective March 7, 2000, in 
Subsection A, inserted "or a subsequent" following "1974" 
and "1982" and inserted "or disabled veteran exemptions 
claimed and allowed in the 2000 or a subsequent tax 
year"; deleted Subsection B, relating to unclaimed exemp- 
tions and redesignated the remaining subsections and ad- 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-17.1 


ANNOTATIONS 


Regulations of division to be followed to claim ex- 
emption. — Failure to comply with the procedures pre- 
scribed by regulation of the department, under Subsection 
H, can result in a denial of a claim for exemption. Cot- 
tonwood Gulch Found. v. Gutierrez, 1985-NMCA-042, 102 
N.M. 667, 699 P.2d 140. 

Inspections and interviews. — The provisions of this 
section do not require any specific investigation or inter- 
views by the county assessor when considering an appli- 
cation for exemption from property tax. Georgia O'Keeffe 
Museum v. Cnty. of Santa Fe, 2008-NMCA-008, 133 N.M. 
297, 62 P.3d 754. 


justed internal references where appropriate, and substi- 
tuted "department" for "division" throughout the section. 


7-38-17.1. Presumption of nonresidential classification; declaration of 
residential classification. 


A. Property subject to valuation for property taxation purposes for the 1982 and succeeding 
tax years'is presumed to be nonresidential and will be so recorded by the appropriate valuation 
authority unless the property owner declares the property to be residential. This declaration will 
be made on a form prescribed by the division, signed by the owner or his agent and mailed to the 
valuation authority not later than the last day of February of the property tax year to which it ap- 
plies. The form for the declaration shall be mailed by the valuation authority to property owners 
no later than January:31 of each property tax year and shall include the property owner's name 
and address and the description or identification of the property. It may be included as part of a 
preliminary notice of valuation form or any other similar form mailed to property owners during 
the appropriate time period. The valuation authority will take reasonable steps to verify any such 
declaration. Once the declaration is accepted, the valuation authority will make appropriate en- 
tries on the valuation records. Declarations, once accepted by the valuation authority, need not be 
made in subsequent tax years if there is no change in the use of the property. 

B. No later than the last day of February of each tax year, every owner of property subject to 
valuation for property taxation purposes shall report to the appropriate valuation authority as set 
out in Section 7-36-2 NMSA 1978 whenever the use of the property changes from residential to 
nonresidential or from nonresidential to residential. This report will be made on a form prescribed 
by the division and will be signed by the owner of the property or his agent. 

C. Any person who violates Subsection A of this section by declaring a property which is non- 
residential to be residential or who violates Subsection B of this section by failing to report a 
change of use from residential to nonresidential shall be liable, for each tax year to which declara- 
tion or failure to report applies, for: 

(1) any additional taxes because of a difference in tax rates imposed against residential 
and nonresidential property; 

(2) interest, calculated as provided under Section 7-38-49 NMSA 1978, on any additional 
taxes determined to be due under Paragraph (1) of this subsection; and 

(3) acivil penalty of five percent of any additional taxes determined to be due under Para- 
graph (1) of this subsection. 

D. Any person who violates Subsection A of this section by declaring a property which is non- 
residential to be residential with the intent to evade any tax or who violates Subsection B of this 
section by refusing or failing to report a change of use from residential to nonresidential with the 
intent to evade any tax is guilty of a misdemeanor and shall be punished by the imposition of a 
fine of not more than one thousand dollars ($1,000). Any director, employee of the division, county 
assessor or employee of any assessor who knowingly records a property which is nonresidential 
to be residential is guilty of a misdemeanor and shall be punished by a fine of not more than one 
thousand dollars ($1,000) and shall be automatically removed from office or dismissed from em- 
ployment upon conviction under this subsection. 

E. The civil penalties authorized in Subsection C of this section shall be imposed and collected 
at the same time and in the same manner that the tax and interest are imposed and collected. The 
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county treasurer is responsible for making entries on the appropriate records indicating amounts 
due and the date of payment. 


History: 1978 Comp., § 7-38-17.1, enacted by Laws 
1981, ch. 37, § 68. 

Cross references. — For classification of residential 
and nonresidential property, see 7-36-2.1 NMSA 1978. 


For limitations on tax rates on ‘residential property, see 
7-37-7.1 NMSA: 1978. 


7-38-18. Publication of notice of certain provisions relating to 
reporting property for valuation and claiming of baer 
exemptions. T 


A. Each county assessor shall have a notice published in a newspaper of general circulation 
within the county at least once a week during the first three full weeks in-January of each tax year, 
which notice shall include a brief statement of the provisions of: | 

(1) Section 7-38-8 NMSA 1978 relating to Fequirements for reporting property for valua- 
tion for property taxation purposes; , 

(2) Section 7-38-8.1 NMSA 1978 relating to requirements for sdnorting exempt property}. 

(3). Section 7-38-13 NMSA 1978 relating to filing statements of decrease in fralue of prop- 
erty; 

(4) Section 7-38-17 NMSA 1978 relating to dei ins for claiming veteran, disabled 
veteran, head-of-family and other exemptions; . | 

(5) Section 7-38-17.1 NMSA 1978 relating to the flea ome for vt jonideoitial 
property and changes in use of property; and 

(6) Section, 7-36-21.3. NMSA 1978 relating to requirements for slainiiaa eligibility for the 
limitation on increases in valuation for property taxation purposes of a single-family faker 
owned and occupied by a person who is. sixty-five years of age-or older. 

B. «. The department shall develop and issue a uniform form of notice to be used by county asses- 
sors to fulfill the requirements of this section. 


History: 1953 .Comp., § 72-31-18, enacted by Laws 
1973, ch, 258, § 58; 1981, ch. 37, § 69; 1982, ch. 28, § 11; 
2000, ch. 92, § 4; 2000, ch. 94, § 4; 2001, ch. 321, § 8. 

The 2001 amendment, effective April 5, 2001, deleted 

‘requirements for reporting improvements to real prop- 


erty and to" preceding "filing statements" in Paragraph 


‘ Applicability. — Laws 2001, ch. 821, §.6 made the pro- 
visions of this act applicable to the 2001 property tax year 
and succeeding tax years. 

The 2000 amendment, effective March 7, 2000, in 
Subsection A(4), inserted "disabled veteran" and in Sub- 
section B, substituted "department" for "division". 


A(8); and added Paragraph A(6), 


7-38-19. Valuation records. 


A. The county assessor shall Net a record of the values determined for property taxa- 
tion purposes on all property within the county subject to valuation under the Property Tax Code, 
whether the values are determined by the county assessor or the department. 

B, The department shall maintain, in addition to the county assessors' records, a record of the 
values determined for property taxation purposes on all property subject to department valuation 
under the Property Tax Code. 

C. Valuation records shall contain the information required by the Property Tax Code and 
regulations of the department. 

D. Except as provided otherwise in Subsection E of this section, valuation records are public 
records. 

E. Valuation records that contain information regarding the income, expenses other than de- 
preciation, profits or losses associated with a specific property or a property owner or that contain 
diagrams or other depictions of the interior arrangement of buildings, alarm systems or electrical 
or plumbing systems are not public records and may be released only in accordance with Para- 
graphs (2) ay (7) of Subsection A of Section 7-38-4 NMSA 1978, 
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History: 1953 Comp., § 72-31-19, enacted by Laws ANNOTATIONS 
1973, ch. 258, § 59; 1982, ch. 28, § 12; 1991, ch. 166, § 8. ; GIS Us ; 
The 1991 amendment, effective June 14, 1991, substi- Public access, — District court's decision. ordering 


a county assessor to provide the taxpayer with the re- 
quested uniform property record cards, with any confiden- 
tial information redacted, was affirmed. Gordon v. Sando- 
val Cnty, Assessor, 2001-NMCA-044, 180 N.M, 5738, 28 P.3d 
1114. 


tuted "department" for "division" throughout the section; 
deleted "but shall not include the income, expenses other 
than depreciation, profits or losses associated with a spe- 
cific property or property owner" at the end of Subsection 
C; added the exception at the beginning of Subsection D; 
and added Subsection E. 


7-38-20. County assessor and department to mail notices of valuation. 


A. By April 1 of each year, the county assessor shall mail a notice to each property owner in- 
forming the property owner of the net taxable value of the property owner's property that has been 
valued for property taxation purposes by the assessor and other related information as required 
by Subsection D of this section. 

B. By May 1 of each year, the ene cient shall mail a notice to each aeousita owner informing 
the property owner of the net taxable value of the property owner's property that has been valued 
for property taxation purposes by the department and other related information as required by 
Subsection D of this section. 

C. Failure to receive the notice required by this section flock not invalidate the Kieth set on the 
property, any property tax based on that value or any subsequent procedure or proceeding insti- 
tuted for the collection of the tax. 

D. The notice required by this section shall tate 

(1) the property owner's name and address; 

(2) the description or identification of the property valued; 

(3) the'classification of the property valued; 

(4) the-value set on the property for property texation purposes; 

(5) the tax ratio; 

(6) the taxable value of the property for the previous and current tax years; 

(7) the tax rate from the previous tax year; 

(8) the amount of tax from the previous tax year; 

(9) with’respect to residential property, instructions for calculating an estimated tax for 
the current tax year, which shall be prominently displayed on the front of the notice, and a dis- 
claimer for such instructions similar to the following: 

"The calculation of porgs tax may be higher or lower than the property tax that will actually 
be imposed."; 

(10) thé amount of any exemptions allowed and a statement of the net taxable value of the 
property after deducting the exemptions; 

(11). the allocations of net taxable values to the governmental units; 

(12) briefly, the eligibility requirements and application procedures and deadline for 
claiming eligibility for a limitation on increases in the valuation for property taxation purposes of 
a single-family dwelling owned and occupied by a person sixty-five years of age or older; and 

(13) briefly, the procedures for protesting the value determined for property taxation pur- 
poses, classification, allocation of values to governmental units or denial of a claim for an exemp- 
tion or for the limitation on increases in valuation for property taxation purposes. 

E. The county assessor may mail the valuation notice required pursuant to Subsection A of this 
section to taxpayers with the preceding tax year's property tax bills if the net taxable value of the 
property has not changed since the preceding taxable year. In this early mailing, the county assessor 
shall provide clear notice to the taxpayer that the valuation notice is for the succeeding tax year and 
that the deadlines for protest of the value or classification of the property apply to this mailing date. 


History: 1953 Comp., § 72-31-20, enacted by Laws The 2012 amendment, effective July 1, 2012, required 
1978, ch, 258, § 60; 1974, ch, 92, § 10; 1981, ch. 37, § 70; the county assessor to include in the notice of valuation of 
1996, ch. 89, § 1; 2001, ch. 321, § 4; 2012, ch. 60, § 1. residential property the taxable values and tax rates for 

Cross references. — For mailing of notices, see 7-38- the previous and current tax years and instructions for 
84 NMSA 1978. calculating an estimated tax for the current tax year; in 
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Subsection A, after "valued tor property taxation purposes 
by the assessor", added the remainder of the sentence; in 
Subsection B, after "valued for property taxation purposes 
by the department", added the remainder of the sentence; 
and in Subsection D, in Paragraph (6), after "property", 
added: the remainder of the sentence, and added Para- 
graphs (7), (8) and (9). 

The 2001 amendment, effective April 5, 2001, inserted 
present Paragraph D(9); designated former Paragraph 
D(9) as (10); and added the language beginning "or for the 
limitation on increases" at the end of Paragraph D(10). 

The 1996 amendment, effective May 15, 1996, substi- 
tuted "department" for "division" in the section heading 


TAXATION 


7-38-21 


» ANNOTATIONS 


Notice not intended for relief or advantage of 
taxpayer. — The requirement that the county treasurer 
(now the county assessor) give written notice to each tax- 
payer of the amount of his tax adds nothing to the definite 
imposition of the tax and the equally definite imposition 
of a penalty to follow upon delinquency. It is intended 
for the benefit and convenience of the taxpayer, but cer- 
tainly not for his relief or advantage. Greene v. Esquibel, 
1954-NMSC-039, 58 N.M. 429, 272 P.2d 330. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d State and Local Taxation §§ 782 to 785. 


and in Subsection B, and added Subsection E, 84 C.J s Taxation § 530. 


7-38-20.1. Temporary provision; additional instructions to assessors 
and treasurers; special requirements for 2004 veteran 
exemption; newly eligible veterans. 


A. A county assessor shall include with the notice of valuation augtaiai to property owners 
for the 2005 property tax year, a notice to taxpayers informing them that: 

(1) .a taxpayer who is a veteran or the unmarried surviving spouse of a vodaut oh" was 
not previously eligible for a veteran property tax exemption may be eligible for that exemption due 
to the change in Article 8, Section 5 of the constitution of New Mexico adopted in November 2004; 
and ) ) | 

_(2) a taxpayer who is eligible for the veteran tax exemption for the 2005 property tax year 
may also be eligible for the veteran tax exemption for the 2004 property tax year. . 

B. The taxpayer shall obtain certification from the veterans’ services department verifying that 
the veteran upon whose service the exemption is claimed is eligible for a tax exemption pursuant 
to Article 8, Section 5 of the constitution of New Mexico for the 2005 property tax year to present to 
the county assessor. The veterans’ services department shall certify the date on which the veteran 
became honorably discharged from the armed forces of the United:States. 

C. The county assessor shall determine from the date of discharge from the armed forces of 
the United States certified by the veterans' services department if the veteran would have been 
eligible to receive a tax exemption for the 2004 property tax year based on the veteran's date of 
discharge from the armed forces of the United States and the dates on which the taxpayer took 
title to the property. A veteran would be eligible if the veteran were discharged on a date prior to 
the thirtieth day following the date on which the county assessor mailed the notice of valuation 
in 2004 and had title to the property to which the veteran tax exemption is applied at that time. 

D. Ifa taxpayer, who became eligible for the veteran exemption due to the approval of the 
amendment to Article 8, Section 5 ofthe constitution of New Mexico, qualifies for the 2004 and 
2005 veteran exemptions and has paid in full the taxpayer's property tax liability for the 2004 
property tax year, for the 2005 property tax year only the county assessor shall combine the total 
of the veteran exemptions for those two property tax years and deduct the combined total from the 
taxable value of the taxpayer's sieht to obtain the net taxable value for the 2005 Sdeeuee: tax 
year. 


exemptions claimed in a timely manner in the 2005 prop- 
erty tax year. 


History: Laws 2005, ch. 230, § 3. 

Effective dates. — Laws 2005, ch. 230, § 5 made Laws 
2005, ch. 230, § 3 effective April 6, 2005. 

Applicability. — Laws 2005, ch. 230, § 4 provided that 
Laws 2005, ch. 230, § 3 was applicable only.to the veteran 


7-38-21. Protests; election of remedies. 


A. A property owner may protest the value or classification determined for the property own- 
er's property for property taxation purposes, the allocation of value of the property to a particular 
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governmental unit or a denial of’a claim for an exemption or for a limitation on increase in‘value 
either by: 
(1) filing, as provided in the Property Tax Code, a petition of protest. with: 
(a): the administrative hearings office; or 
(b) the county assessor; or 
(2) filing a claim for refund aller paying the property owner's taxes as prquidad in the 
Property Tax Code. i 
B. The initiation of’ a protest inider" Ph sieaph (1) of Subsection A of this alaitiori is an election 
to pursue that remedy and is an unconditional and irrevocable waiver of the right to pursue the 
remedy provided in Paragraph (2) of Subsection A of this section. | 
C. A property owner may also protest the application to the property owner's property of any 
administrative fee adopted pursuant to Section 7-38-36.1 NMSA 1978 by filing a claim for refund 
after paying the property owner's taxes as provided in the Property Tax Code. 


History: 1953 Comp., § 72-31-21, enacted by Laws "the property owner's", and after "paying", deleted "his" 
1973, ch. 258, § 61; 1981, ch. 37, § 71; 1983, ch. 215, § 1; and added "the property owner's". 
2001, ch. 24, 81; 2015, ch. 73, § 19. The 2001 amendment, effective June 15, 2001, in- 
Crone references, — For definition of "director," see od serted "or for a limitation on increase in value" in ‘Subsec- 
35-2 NMSA 1978. tion A. | 
The 2015 amendment, effective July 1, 2015, pro- 
vided for protests of property valuation to be filed with ANNOTATIONS 


the administrative hearings office; in Subsection A, after 
"determined for", deleted "his" and added "the property 
owner's" and after "allocation of value of", deleted "his" 
and added, "the"; in Subsection A, Paragraph (1), after 
"filing", added "as provided in the Property Tax Code"; 
in Subsection A, Paragraph (1)(a), after "the", deleted 
"director" and added "administrative hearings office"; 


Protest or refund. — The alternate methods of pro- 
testing the rejection of a tax exemption set out in Sub- 
sections A(1) and A(2) are separate and distinct. Where 
a museum files a protest with the county assessor under 
Subsection A(1) and then pays the disputed tax, in or- 
der to avoid interest and penalty assessments, the mu- 
seum cannot later apply for a refund under Subsection 


in Subsection A, Paragraph (1)(b), after "county asses- A(2). G O'K M Cant Seite a hi 
sor", deleted "as provided in the Property Tax Code"; in at ee eeuna saa M. 297, 62 P3d 754. Pa Be 
Subsection A, Paragraph (2), after "paying", deleted "his" Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
and added "the property owner's"; in Subsection B, after Jur 2d State ap Local Taxation §§ 795 to 816. 
"provided", deleted "under" and added "in"; and in Sub- 84 C.J.S. Taxation §§ 512 to 559. 


T 


section C, after "application to", deleted "his" and added 


_ 7-38-22. Protesting values, classification, allocation of values and 
denial of exemption determined by the division. 


A. A property:owner may protest the value or classification determined by the division for the 
property owner's property for property taxation purposes or the division's allocation of value of the 
property owner's property to a particular governmental unit or the denial of a claim for an exemp- 
tion by ‘filing a ‘petition with the administrative hearings office. Filing a petition in accordance 
with this section entitles a property owner to a hearing on the property owner's protest. 

B. Petitions shall: 

- (1) be filed no later than thirty days after the mailing by the division of the notice of valu- 
ation; 

(2) state the property owner's name and address and the description of the property; 

(3) state why the property owner believes the value, classification, allocation of value or 
denial ofan exemption is incorrect and what the property owner believes the correct value, clas- 
sification, allocation of value or exemption to be; 

(4) state the value, classification, allocation of value or exemption that is not in contro- 
versy; and: 

(5) contain such other information as the administrative hearings office may by rule re- 
quire. 

C. 'The administrative hearings office'shall notify the director and the property owner by certi- 
fied mail-of the date, time and place that the parties may appear before the administrative hear- 
ings office to present evidence related to the petition. The notice shall be mailed at least fifteen 
days prior to the hearing date. 

D. The director may provide for an informal conference on the protest before the hearing. 
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History: 1953 Comp., § 72-31-22, enacted by Laws 
1973, ch. 258, § 62; 1974, ch. 92, § 11; 1981, ch. 37, § 72; 
2015, ch. 73, § 20. 

The 2015 amendment, effective July 1, 2015, provided 
for filing petitions with the administrative hearings office 
when a property owner chooses to protest property val- 
ues; in Subsection A, after "division for", deleted "his" and 
added "the property owner's", after "allocation of value 
of", deleted "his" and added "the property owner's", after 
"petition with the", deleted "director" and added "admin- 
istrative hearings office", and after "a hearing on", deleted 
"his" and added "the property owner's"; in Subsection B, 
Paragraph (1), after "be filed", deleted "with the division"; 
in Subsection B, Paragraph (3), after "classification,", de- 
leted "the", and after "incorrect and what", deleted "he" 
and added "the property owner"; in Subsection B, Para- 
graph (5), after "information as the", deleted "division" 
and added "administrative hearings office", and after 
"may by", deleted "regulation" and added "rule"; and in 
Subsection C, after "The", deleted "division" and added 
"administrative hearings office", after "time and place 
that", deleted "he" and added "the parties", after "appear 
before the", deleted "director" and added "administrative 
hearings office", and after "to", deleted "support his" and 
added "present evidence related to the". 


ANNOTATIONS 


Provision not applicable when refund sought for 
taxes erroneously paid on constitutionally exempt prop- 
erty, because such property is not subject to valuation for 
property tax purposes. Lovelace Ctr. for Health Sciences v. 
Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 203. 

Denial of charitable property tax exemption up- 
held. — Where the Santa Fe county assessor appealed 
the district court's decision that petitioner, a retirement 
and continuing care community, was improperly denied 
a charitable property tax exemption, the New Mexico 
supreme court held that the district court erred in con- 
cluding that petitioner fulfilled the charitable use require- 
ments for tax exemption under art. VIII, § 3 of the New 
Mexico constitution, because petitioner, a self-sustaining 
community that accepts and benefits only financially 
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and medically screened residents based on requirements 
calculated in the interests of financial security for itself, 
did not create any substantial public benefit and there- 
fore cannot be entitled to exemption from taxation under 
7-36-7(B)(1)(d) NMSA 1978 or N.M. Const., art. VIII, § 3. 
El Castillo Ret. Residences v, Martinez, 2017-NMSC-026, 
aff'g 2015-NMCA-041, and overruling La Vida Llena v. 
Montoya, 2018-NMCA-048, 299 P.3d 456. 

Constitutional issues are outside the county pro- 
tests board's statutory authority. — It is the duty of 
the judiciary to interpret the constitution, the supreme 
law of the land, and to set forth the law; a county pro- 
tests board does not, have jurisdiction to hear consti- 
tutional issues which are outside the protests board's 
statutory authority. El Castillo Retirement Residences 
v. Martinez, 2015-NMCA-041, overruling In re Miller, 
1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, rev'd on 
other grounds, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 
142, and cert. granted, 2015-NMCERT-004. 

Where retirement community was denied a charitable 
property tax exemption by the county assessor and ap- 
pealed the county assessor's decision to the Santa Fe 
county protests board, claiming a charitable property tax 
exemption under N.M. Const., art. VIII, § 3, it was appro- 
priate for the protests board to decline to hear the con- 
stitutional claim, citing a lack of jurisdiction. El Castillo 
Retirement Residences v. Martinez, 2015-NMCA-041, over- 
ruling In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 
1182, rev'd on other grounds, 1976-NMSC-039, 89 N.M. 
547, 555 P.2d 142, and cert. granted, 2015-NMCERT-004, 

Failure of officials to equalize assessments does 
not establish interpretation. — The fact that state of- 
ficials have, for years, known that there are inequalities 
or lack of uniformity in tax assessments, and have done 
nothing about it, does not establish this as official "long- 
standing interpretation." It is, in essence, merely long- 
standing failure by respondents and their predecessors to 
require equalization as plainly required by the constitu- 
tion and the legislative enactments. State ex rel. Castillo 
Corp. v. N.M, Tax Comm'n, 1968-NMSC-117, 79 N.M. 357, 
443 P.2d 850. 


7-38-23. Protest hearings; verbatim record; action by hearing officer; 
time limitations. | 


A. Except for the rules relating to discovery, the technical rules of evidence and the Rules of 
Civil Procedure for the District Courts do not apply at a protest hearing conducted pursuant to 
the provisions of the Property Tax Code, but the hearing shall be conducted so that an ample op- 
portunity is provided for the presentation of complaints and defenses. All testimony shall be taken 
under oath. A verbatim record of the hearings shall be made but need not be transcribed unless 
required for appeal purposes. A hearing officer shall be designated by the chief hearing officer of 
the administrative hearings office to conduct the hearing. 

B. Final action taken by the hearing officer on a petition shall be by written order. The hearing 
officer's order shall be made within thirty days after the date of the hearing, but this time limita- 
tion may be extended by agreement of the department and the protestant. A copy of the order shall 
be sent immediately by certified mail to the property owner. A copy of the order shall also be sent 
to the county assessor. 

C. All protests shall be decided within one hundred twenty days of the date the protest is 
filed unless the parties otherwise agree. The protest shall be denied if the property owner or the 
property owner's authorized representative fails, without reasonable justification, to Bppean at the 
hearing. 

D. The hearing officer's order mee be i in the name of the chief hearing officer, dasesls slats 
the changes to be made in the valuation records, if any, and direct the county assessor to take 
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appropriate action. The department shall make any changes in its valuation records required by 
the order. 

EK. Changes in the valuation records shall clearly indicate that the prior entry has been super- 
seded by an order of the hearing officer. 

F. The department shall maintain a file of all orders made pursuant to this section. The file 
shall be open for public inspection. 

G. Ifan order of the hearing officer is appealed under Section 7-38-28 NMSA 1978, the depart- 
ment shall immediately notify the appropriate county assessor of the appeal. Notations shall be 
made in the valuation records of the assessor and the department indicating the pendency of the 
appeal. 


History: 1953 Comp,, § 72-31-23, enacted by Laws in Subsection A, after "do not apply at", added "a", after 
1973, ch, 258, § 63; 1982, ch. 28, § 13; 1986, ch. 20, § "protest", deleted "hearings before the hearing officer" and 
114; 2015, ch. 73, § 21. added "hearing conducted pursuant to the provisions of 

Cross references, — For rules relating to discovery, the Property Tax Code", after "but the", changed "hear- 
see Rule 1-026 NMRA et seq. ings" to "hearing", and after "designated by the", deleted 

For the Rules of Civil Procedure for the District Courts "secretary" and added "chief hearing officer of the admin- 
see 1-001 NMRA et seq. istrative hearings office"; in Subsection C, after "property 

The 2015 amendment, effective July 1, 2015, required owner or", deleted "his" and added "the property owner's"; 
the chief hearing officer of the administrative hearings of- and in Subsection D, after "in the name of the", deleted 
fice to designate hearing officers to preside over protest "secretary" and added "chief hearing officer". 


hearings conducted pursuant to the Property Tax Code; 


7-38-24. Protesting values, classification, allocation of values and 
denial of exemption or limitation on increase in value 
determined by the county assessor. 


A. _A property owner may protest the value or classification determined by the county assessor 
for his property for property taxation purposes, the assessor's allocation of value of his property to 
a particular governmental unit or denial of a claim for an exemption or for a limitation on increase 
in value by filing a petition with the assessor. Filing a petition in accordance with this section en- 
titles the property owner to a hearing on his protest. 

B. Petitions shall: : 

(1) be filed with the county assessor on or before: 

(a) the later of April 1 of the property tax year to which the notice applies or thirty 
days after the mailing by the assessor of the notice of valuation if the notice was mailed with the 
preceding year's tax bill in accordance with Section 7-38-20 NMSA 1978; 

(b). thirty days after the mailing of a property tax bill on omitted property pursuant to 
Section 7-38-76 NMSA 1978; or 

(c) in all other cases, thirty days after the mailing by the assessor of the notice of 
valuation; 

(2) state the property owner's name and address and the description of the property; 

(3) state why the property owner believes the value, classification, allocation of value or 
denial of a claim of an exemption or of a limitation on increase in value is incorrect and what he 
believes the correct value, classification, allocation of value or exemption to be; and 

(4) state the value, classification, allocation of value or exemption that is not in contro- 
versy. 

C.. Upon receipt of the petition, the county assessor shall schedule a hearing before the county 
valuation protests board and notify the property owner by certified mail of the date, time and place 
that he may appear to support his petition. The notice shall be mailed at least fifteen days prior to 
the hearing date. 

D, The county assessor may provide for an informal conference on the protest before the hearing. 


History: 1953 Comp., § 72-31-24, enacted by Laws former et nae (B)(1)(b) as present Subparagraph 


1978, ch. 258, § 64; 1974, ch. 92, § 12; 1981, ch. 37, § 73; (BAe). 
1997, ch. 180, § 1; 2001, ch. 24, § 2; 2008, ch. 95, § 1. The 2001 amendment, effective June 15, 2001, in- 
The 2008 amendment, effective June 20, 2003, in- serted "or limitation on increase in value" in the section 
serted present Subparagraph B(1)(b) and redesignated heading; inserted "or for a limitation on increase in value" 
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in Subsection A and in Paragraph B(3); and inserted are delinquent in the performance of their work. Black v. 

"county" preceding "assessor" in Subsection D. Bernalillo Cnty. Valuation Protest Bd., 1980-NMCA-152, 

The 1997 amendment, effective June 20, 1997, in Sub- 95 N.M. 136, 619 P.2d 581, overruled on other grounds, 

section B, rewrote Paragraph (1) and deleted "the" preced- Jicarilla Apache Nation v. "Rodarte, 2004-NMSC-035, 136 
ing "allocation" in Paragraph (3). N.M. 630, 103 P.3d 554,. 

Protest hearing should not be mined as adyetr- 

ANNOTATIONS é sary proceeding with the board arrayed against the 


taxpayer. Black v. Bernalillo Cnty. Valuation Protest Bd., 
1980-NMCA-152, 95 N.M. 136, 619 P.2d 581, overruled 


: : : her grounds, Jicarilla Apache Nation v. Rodarte, 
erty, because such property is not subject to valuation for on ot , 
property tax purposes, Lovelace Ctr. for Health Sciences v, 2004-NMSC-035, 136 N.M. 630, 103 P.3d 554. ; 
Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 203. | Court intervention required upon board's lack 
Protests board to hear any grounds for protest. of reasoned decision-making. — A court's supervisory 
— When the language of a statute is clear and unambigu- function calls on it to intervene with the protest board not 
ous, the statute must be given its literal meaning. The merely in case of procedural inadequacies, or a bypassing 
language of this section and Section 7-38-25 NMSA 1978 of the mandate in the legislative charter, but more broadly 
(formerly 72-2-37 and 72-2-38, 1953 Comp.) clearly and if the court becomes aware, especially from a combination 
unambiguously gives to the county valuation protests of danger signals, that the board has not really taken a 
boards the duty to hear a protest of the valuation of a hard ete at the pen ee patie a eel 
taxpayer's property on any grounds whatsoever, including ih, Sie hh aN gpl sigh abc ae Ss gadone cS hae AS Nptie Sg. ap 
the grounds of allegedly unconstitutional discrimination Cnty, Valuation Protest Bd., 1980-NMCA-152, oe es 
in comparison with assessments of other properties. Jn re 136, 619 P.2d 581, overruled on other grounds, Jicarilla 


Provision not applicable when refund sought for 
taxes erroneously paid on constitutionally exempt prop- 


Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1189, cert. Apache Nation v. Rodarte: 2004-NMSC-035, 136 N.M. 630, 

denied, 89 N.M. 5, 546 P.2d.70, rev'd on other grounds, 103 P.3d 554. 

1976-NMSC-039, 89 N.M. 547, 555 P.2d 142. ‘Am. Jur, 2d, A.L.R. and C.J.S. references. — Stand- 
Board's duty to protect taxpayers from delinquent ing of one taxpayer to complain of underassessment or 

appraisers and assessors. — The board was not created nonassessment of property of another for state and local 

for the purpose of burdening the people; its duty is to pro- taxation, 9 A.L.R. 9 428, 


tect taxpayers from appraisers and county assessors who 


7-38-25. County valuation protests boards; creation; duties; funding. 


A. There is created in each county a "county valuation protests board". Each board shall con- 
sist of three voting members. Three alternates shall also be appointed to serve as voting members 
in the absence of a voting member. Voting members and alternates shall be appointed as follows: 

(1) one member and one alternate shall be a qualified elector of the county and shall be 
appointed by the board of county commissioners for a term of two years; : 

(2) one member and one alternate shall be a qualified elector of the county, shall have 
demonstrated experience in the field of valuation of property and shall Ue eppomived by the board 
of county commissioners for a term of two years; and 

(3) one member and one alternate shall be a property appraisal officer employed by the 
department, assigned by the director and shall be the chairman of the board. 

B. Members of the board and alternates appointed under Paragraph (1) or (2) of Subsection A 
of this section shall not hold any elective public office during the term of their appointment nor 
shall any such member or alternate be employed by the'state, a political subdivision or a school 
district during the term of his appointment. 

C. Vacancies occurring on the board shall be filled by the authority making the original ap- 
pointment and shall be for the unexpired term of the vacated membership. 

D. The county valuation protests board shall hear and decide protests of determinations made 
by county assessors and protested under Section 7-38-24 NMSA 1978. 

E. Members of the board and alternates when'serving as voting members appointed under 
Paragraphs (1) and (2) of Subsection A of this section shall be paid as independent contractors at 
the rate of eighty dollars ($80.00) a day for each day of actual service. The payment of board mem- 
bers and alternates and all other actual and direct lari incurred in connection with protest 
hearings shall be paid by the department. 


History: 1953 Comp., § 72-31-25, enacted by Laws —_as voting members in the absence of a voting member. Vot- 
1973, ch. 258, § 65; 1977, ch. 129, § 1; 1981, ch. 37, § 74; ing members and alternates shall be" in the introductory 
1982, ch, 25, § 1; 1997, ch. 159, § 1. paragraph of Subsection A; inserted "and one alternate" 

The 1997 amendment, effective June 20, 1997, in- following "one member" in Paragraphs A(1), (2), and (3); 
serted "Three alternates shall,also be appointed to, serve and made related stylistic changes throughout the section. 
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ANNOTATIONS 


The county valuation protests board is a quasi- 
judicial body. Addis v, Santa Fe Cnty. Valuation Protests 
Bd., 1977-NMCA-122, 91 N.M. 165, 571 P.2d 822. 

Board must act in session with quorum. — When a 
duty is entrusted to a board composed of different individ- 
uals, that board can act officially only as such, in convened 
session, with the members, or a quorum thereof, present. 
Petition of Kinscherff, 1976-NMCA-097, 89 N.M. 669, 556 
P.2d 355, cert. denied, 90 N.M. 8, 558 P.2d 620. 

Quorum must be present before county valuation 
protests board can act officially and any act done with less 
than a quorum present is invalid, Petition of Kinscherff, 
1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. denied, 
90 N.M. 8, 558 P.2d 620. 

Acts of majority of quorum are binding on entire body. 
Petition of Kinscherff, 1976-NMCA-097, 89 N.M. 669, 556 
P.2d 355, cert. denied, 90 N.M. 8, 558 P.2d 620. 

Quorum not present when not enough members 
on board. — When the protests board, consisting of three 
members, instead of the six required by the prior version 
of this section, heard the protests and entered the orders, a 
quorum was not present, and the orders of the board were 
invalid. San Pedro S. Group v. Bernalillo Cnty. Valuation 
Protest Bd., 1976-NMCA-116, 89 N.M, 784, 558 P.2d 53. 

Common-law rule of quorum applies in absence 
of statute. — Under the former version of this section a 
quorum of the voting members present was not sufficient 
for the hearing to be the official act of the board since ab- 
sent any such statutory provisions the common-law rule 
that a majority of all of the members of a board or com- 
mission shall constitute a quorum applied. Petition of Kin- 
scherff, 1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. 
denied, 90 N.M. 8, 558 P.2d 620. 

Denial of charitable property tax exemption up- 
held. — Where the Santa Fe county assessor appealed 
the district court's decision that petitioner, a retirement 
and continuing care community, was improperly denied 
a charitable property tax exemption, the New Mexico 
supreme court held that the district court erred in con- 
cluding that petitioner fulfilled the charitable use require- 
ments for tax exemption under art. VIII, § 3 of the New 
Mexico constitution, because petitioner, a self-sustaining 
community that accepts and benefits only financially 
and medically screened residents based on requirements 
calculated in the interests of financial security for itself, 
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did not create any substantial public benefit and: there- 
fore cannot be entitled to exemption from taxation under 
7-36-7(B)(1)(d) NMSA 1978 or N.M. Const., art. VIII, § 3. 
El Castillo Ret. Residences v. Martinez, 2017-NMSC-026, 
aff'g 2015-NMCA-041, and overruling La Vida Llena v. 
Montoya, 2018-NMCA-048, 299 P.3d 456. 

Constitutional issues are outside the county pro- 
tests board's statutory authority. — It is the duty of 
the judiciary to interpret the constitution, the supreme 
law of the land, and to set forth the law; a county pro- 
tests board does not have jurisdiction to hear consti- 
tutional issues which are outside the protests board's 
statutory authority. Hl Castillo Retirement Residences 
v, Martinez, 2015-NMCA-041, overruling In re Miller, 
1975-NMCA-116, 88 N.M. 492, 542 P2d 1182, rev'd on 
other grounds, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 
142, and cert. granted, 2015-NMCERT-004. 

Where retirement community was denied a charitable 
property tax exemption by the county assessor and ap- 
pealed the county assessor's decision to the Santa Fe 
county protests board, claiming a charitable property tax 
exemption under N.M. Const., art, VIII, § 3, it was appro- 
priate for the protests board to decline to hear the con- 
stitutional claim, citing a lack of jurisdiction. E/ Castillo 
Retirement Residences v. Martinez, 2015-NMCA-041, over- 
ruling In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 
1182, rev'd on other grounds, 1976-NMSC-039, 89 N.M. 
547, 555 P.2d 142, and cert. granted, 2015-NMCERT-004. 

Protests board to hear any grounds for protest. — 
When the language of a statute is clear and unambiguous, 
the statute must be given its literal meaning. The language 
of Section 7-38-24 NMSA 1978 and this section (formerly 
72-2-37 and 72-2-38, 1953 Comp.) clearly and unambigu- 
ously gives to the county valuation protests boards the 
duty to hear a protest of the valuation of a taxpayer's prop- 
erty on any grounds whatsoever, including the grounds of 
allegedly unconstitutional discrimination in comparison 
with assessments of other properties. E/ Castillo Retire- 
ment Residences v. Martinez, 2015-NMCA-041, overruling 
In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, 
rev'd on other grounds, 1976-NMSC-039, 89 N.M. 547, 555 
P.2d 142, and cert. granted, 2015-NMCERT-004. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Stand- 
ing of one taxpayer to complain of underassessment or 
nonassessment of property of another for state and local 
taxation, 9 A.L.R.4th 428. 


7-38-26. Scheduling of protest hearings. 


Before scheduling a protest hearing, the county assessor shall notify the director and assure 
that the assigned property appraisal officer board member will be made available. The director 
may assign a property appraisal officer to act as a member of more than one county valuation 
protests board. He also may establish and publish schedules for hearings on protests in the vari- 
ous counties to make the most efficient use of assigned property appraisal officers and assure the 


expeditious determination of protests. 


History: 1953 Comp., § 72-31-26, enacted by Laws 
1978, ch. 258, § 66. 


7-38-27. Protest hearings; verbatim record; action by county valuation 
protests board; time limitations. 


A. Except for the rules relating to discovery, the technical rules of evidence and the Rules Civil 
Procedure for the District Courts do not apply at protest hearings before a county valuation pro- 
tests board, but the hearing shall be conducted so that an ample opportunity is provided for the 
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presentation of complaints and defenses. All testimony shall be taken under oath. A verbatim re- 
cord of the hearing shall be made but need not be transcribed unless required for appeal purposes. 

B. Final action taken by the board on a petition shall be by written order signed by the chair- 
man or a member of the board designated by the chairman. The order shall be made within thirty 
days after the date of the hearing, but this time limitation may be extended by agreement. of the 
board, and the protestant. A copy of the order shall be sent immediately by certified mail to the 
property owner. A copy of the order shall also be sent to the director and the county assessor. 

C. All protests shall be decided within one hundred eighty days of the date the protest is filed. 
The protest shall be denied if the property owner or his authorized representative fails, without 
reasonable justification, to appear at the hearing. 

D. The board's order shall be dated, state the changes to be made in the yaluation records, 
if any, and direct the county assessor to take appropriate action, The division shall make ets 
changes in its valuation records required by the ordeér. 

E. Changes in the valuation records shall clearly indicate that the prior entry has been super- 
seded by an order of the board. 

F. The assessor shall maintain a file of all orders made by the county yahawtton protests board. 
The file shall be open for public inspection. 

G. If an order of a county valuation protests board is paneice under Section 7-38-28 NMSA 
1978, the director shall immediately notify the appropriate county assessor of the appeal. Nota- 
tions shall be made in the valuation records of the assessor and the division indicating the pen- 
dency of the appeal. 


History: 1953 Comp., § 72-31-27, enacted by Laws administrative board has reached a decision and promul- 


19738, ch. 258, § 67; 1982, ch. 28, § 14. gated an order without considering all the evidence pre- 
Cross references. — For rules relating to discovery, sented at the hearing, its decision and order is arbitrary 
see Rule 1-026 NMRA et seq. and should be reversed. In re Miller, 1975-NMCA-116, 88 
N.M. 492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 
ANNOTATIONS 70, rev'd on other grounds, 1976-NMSC-039, 89 N.M. 547, 

Procedural due process denied when board ex- 555 P.2d 142, ’ : a 
cluded evidence. — By unlawfully excluding evidence _ Full opportunity to be heard required. — Administra- 
and denying the right to discovery, the county valuation tive proceedings must conform to fundamental principles of 
protests boards curtailed taxpayers’ right to be heard and justice and the requirements of due process of law; a litigant 


must be given a full opportunity to be heard with all rights 
related thereto. In re Miller, 1975-NMCA-116, 88 N.M, 492, 
542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P2d 70, rev'd on 


to present any defense, and, in so doing, they deprived ap- 
pellants of their constitutionally guaranteed right to proce- 
dural due process. Taxpayers are entitled to new hearings, 


at which evidence of valuation of comparable properties other grounds, 1976-NMSC-039, 89 NM. 547, 555 P.2d 142. 
or other properties of the same class may be admissible in _ Rulings void if not in accord with statute. — Rul- 
evidence and are to be weighed by the boards in arriving at ings by an administrative agency not in accord with the 
their decisions. In re Miller, 1975-NMCA-116, 88 N.M. 492, basic statutory requirements relating to the agency will 
542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P-2d 70, rev'd on render its decision void. La Jara Land Developers, Inc. 
other grounds, 1976-NMSC-039, 89 NM. 547, 555 P2d 142. v. Bernalillo County Assessor, 1982-NMCA-006, 97 N.M. 
Refusal to allow witnesses. — A notion of fairness is . 318, 639 P.2d 605. ; 
included within the concept of procedural due process, and Administrative law rules of evidence govern ad- 
accordingly in a hearing before an administrative agency, missions. — While neither the rules of evidence, the rules 
the agency must examine both sides of the controversy of civil procedure nor the rules provided by the Administra- 
taking and weighing the evidence that is offered and find- tive Procedures Act apply, there must be some rules to gov- 
ing facts based on a consideration of the evidence, in order ern admission of evidence in proceedings before the county 
to fairly protect the interests and rights of all who are in- valuation protests boards, and these rules must be found 
volved; a refusal to allow witnesses to be called isadenial | i the body of administrative law that has grown up in the 
of procedural due process, Jn re Miller, 1975-NMCA-116, courts, In re Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 
88 N.M. 492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 1182, cert. denied, 89 N.M, 5, 546 P.2d 70, rev'd on other 
P.2d 70, rev'd on other grounds, 1976-NMSC-039, 89 N.M. grounds, 1976-NMSC-039, 89 N.M. 547, 555 P.ad 142. 
547, 555 P.2d 142. Wide latitude allowed in admission of evidence. 
Denial of right to take depositions. — To deny the — The rationale for stating that the technical rules of evi- 
taxpayer the right to take depositions at county valuation dence do not apply at protest hearings before a county val. 
protests board hearings denies him the right to a fair hear- uation protests board is to allow wide latitude in the ad- 
ing. Such denial constitutes a denial of due process under mission of evidence before an administrative board. In re 


US. Const., amend. XIV. Jn re Miller, 1975-NMCA-116, 88 Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, cert, 
N.M. 492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d denied, 89 N.M: 5, 546 P.2d 70, rev'd on other grounds, 


70, rev'd on other grounds, 1976-NMSC-039, 89 N.M.547, 1976-NMSC-039, 89 N.M. 547, 555 P.2d 142. 

555 P2d 142. Administrative Procedures Act (Sections 12-8-1 to 
Arbitrary for board to reach decision without con- 12-8-25 NMSA 1978) demonstrates that depositions 

sidering all evidence. — The state has not given admin- ——«- Ye Permissible under administrative law, to assist the 

istrative boards the authority to catalogue which evidence agency and other parties in obtaining a fair hearing. In re 


shall be considered in deciding a protest, and when the Miller, 1975-NMCA-116, 88 N.M. 492, 542 P.2d 1182, cert. 
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denied, 89. N.M!.5, 546:P.2d 70, rev'd on. other sca 
1976-NMSC-039, 89 N.M. 547,555 P.2d 142. 

Taxpayer's evidence should be admitted to prove 
value. — The protests board could not rely exclusively on 
the, county, assessor's valuation of property even though 
according to former-72-2-3, 1953 Comp.,.the assessment 
must beat "full actual value," and neither could it rely on 
comparable sales or sales of comparable lands where none 
have occurred; accordingly, the board should have allowed 
the admission of the :only available relevant evidence 
which the taxpayer had, In situations where cash market 
yalue could not be determinedyjearning capacity, cost of 
reproduction and original cost less depreciation furnished 
relevant considerations. for determining "value." In re 
Miller, 1975-NMCA-116, 88 N.M, 492, 542 P.2d.1182, cert. 
denied, 89,N.M,. 5, 546. P.2d 70, rev'd on other grounds, 
1976-NMSC-039, 89. N.M. 547, 555 P.2d°142,. 

Rules of weight, etc., not necessarily limited. — Al- 
though the technical rules of evidence and the rules of civil 
procedure do not apply at protest hearings before a county 
valuation protests board, the rules relating to. weight, ap- 
plicability or materiality of evidence are not thus limited. 
San Pedro S. Group, v. Bernalillo Cnty. Valuation Protest 
Bd., 1976-NMCA-116,.89 N.M. 784, 558 P.2d 53. 

Rules of weight, etc., not necessarily limited.,— 
The rules relating to. weight, applicability or materiality 
of evidence are not limited by the provisions of this sec- 
tion. Petition of Kinscherff, 1976-NMCA-097, 89 N.M, 669, 
556 P.2d 355, cert. denied, 90.N.M. 8,558 P.2d 620. 

Requirement for findings. — By, inadvertence, the 
legislature omitted the requirement of a-"decision", by the 
board under this section. However, the practical reasons 
for requiring administrative findings are so powerful that 
the requirement has been imposed with remarkable uni- 
formity by-virtually all federal and state courts, irrespec- 
tive of a statutory requirement, First Nat'l Bank v. Ber- 
nalilla Cnty, Valuation Protest Bd., 1977-NMCA-005, 90 
N.M. 110, 560 P.2d,174 (decided under prior law), 

Pronouncement not final order subject to re- 
view on appeal. — Statements of a judge as to reasons 
for the judgment, made before the judgment is entered, 
which statements are not embodied therein; cannot be 
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considered as a part of the judgment but are merely. evi- 
dence of what the court had decided to do, a decision that 
the trial court can change at any time before the entry of 
a final judgment and an order of a protest board is analo- 
gous to the judgment of a court. Therefore, a pronounce- 
ment of a county protests board did not constitute its duly 
entered final order and was not subject to review on appeal 
of its final order. Peterson Props. v. Valencia Cnty. Valuation 
Protests Bd.; 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 

Board must show good cause for delay in hear- 
ing. — When taxpayers show that the statutory time:con- 
straints have not been complied, with and the taxpayer 
and board have not agreed to extend the time, the burden 
shifts to the board to establish good cause for the delay. 
Protest of Plaza Del Sol Lid. P'ship'v. Assessor for Cnty. of 
Bernalillo, 1986-NMCA-022, 104 N.M. 154, 717 P.2d 1123. 

Settlement negotiations do not toll time require- 
ments, — Mere settlement: negotiations, without more, 
are insufficient as a matter of law to toll. the statutory 
time requirements. Protest of Plaza Del Sol Ltd. P'ship 
v, Assessor for Cnty, of Bernalillo, 1986-NMCA-022, 104 
N.M, 154,717 P.2d 1123. 

Orders invalid when board without quorum. — 
When the protests board, consisting of three members, in- 
stead of the six required by the prior version of Section 7-38- 
25, NMSA 1978, heard the protests and entered the orders, 
a quorum was not present, and the orders of the board were 
invalid. San Pedro S. Group v. Bernalillo Cnty. Valuation 
Protest Bd., 1976-NMCA-116, 89 N.M. 784, 558 P.2d 53, 

Protests board without authority to reject agree- 
ment between assessor and landowner, — A county 
valuation protests board does not have authority to reject 
an agreement between an assessor and a landowner con- 
cerning the land value. In re Horn, 1980-NMCA-145, 95 
N.M. 38, 618, P.2d 382. 

Decisions have force and effect of judgments. — 
The decisions rendered by an officer or a board legally 
constituted and empowered to settle the question submit- 
ted. to it, when acting judicially, have the force and effect 
of a judgment. Peterson Props. v. Valencia Cnty, Valuation 
Protests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 


7-38-28. Appeals from orders of the hearing officer or county valuation 


protests boards. 


A.A property owner may appeal an order made by a hearing officer or a county valuation pro- 
tests board by filing an appeal pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

B. The director shall notify the appropriate county assessor of the decision and order of the 
district court and'shall direct the assessor to take Daa ta action to comply with the decision 


and order. 


History: 1953 Comp., § 72-31-28, enacted by Laws 
1978, ch, 258,:§ 68; 1982, ch. 28, § 15; 1990, ch. 22, § 3; 
1998, ch. 55, § 19; 1999, ch. 265, § 19; 2015, ch. 73, § 22. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

The 2015 amendment, effective July 1, 2015, autho- 
rized property owners to appeal orders made by hearing 
officers from the administrative hearings office; in the 
catchline, after "orders of the", deleted "director" and added 
"hearing officer"; and in Subsection A, after "order made 
by", deleted "the director" and added "a hearing officer". 

The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection A. 

The 1998 amendment, effective September 1, 1998, 
rewrote Subsection A, deleted former Subsection B and 
redesignated former Subsection C as Subsection B; and 
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in present Subsection B; inserted "district" and deleted "of 
appeals" following "court". 

The 1990 amendment, effective May 16, 1990, in Sub- 
section A, substituted "thirty days" for "forty-five days" 
and inserted "or such other time prescribed by the Rules 
of Appellate Procedure, NMRA" in the first sentence, sub- 
stituted "shall be" for "must be" and added "and shall not 
be de novo" at. the end of the second sentence-and added 
the third sentence; deleted former Subsections B and C, 
relating to the record on appeal; and redesignated former 
Subsections D and E as Subsections B and C. 


ANNOTATIONS 


Lack of jurisdiction at any stage of the proceedings 
is a controlling consideration which must be resolved be- 
fore going further, and an appellate court may raise the 
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question of jurisdiction on its own motion. Petition of Kin- 
scherff, 1976-NMCA-097, 89 N.M. 669, 556 P.2d 355, cert. 
denied, 90 N.M. 8, 558 P.2d 620. 

Court bound by substantial evidence of record. 
— If there is substantial evidence in the record to support 
a decision of a county valuation protests board, the appel- 
late court is bound thereby, and, in deciding if there is sub- 
stantial evidence to support the decision, it must view the 
evidence in the most favorable light to support the finding, 
reversing only if convinced that the evidence thus viewed, 
together with all reasonable inferences to be drawn there- 
from, cannot sustain the finding. Further, only favorable 
evidence and the inferences to be drawn therefrom will be 
considered, and any evidence unfavorable to the findings 
will not be considered. In re Miller, 1975-NMCA-116, 88 
N.M. 492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 70, 

District court acted outside its proper appellate 
jurisdiction. — Where petitioner, a retirement and con- 
tinuing care community, appealed to the district court the 
Santa Fe county valuation protests board's (board) deci- 
sion upholding the county assessor's denial of petitioner's 
request for a property tax exemption, the district court 
erred in exercising its original jurisdiction over the statu- 
tory claim and issuing new findings of fact which contra- 
dicted the findings of the board; the district court should 
have exercised its appellate jurisdiction over the board's 
determination regarding the applicability of 7-36-7(B)(1) 
(d) NMSA 1978 to petitioner and reviewed whether the 
board's decision was arbitrary and capricious, unsup- 
ported by substantial evidence, or otherwise contrary to 
law as required under 39-3-1.1(D) NMSA 1978. E/ Cas- 
tillo Ret. Residences v. Martinez, 2017-NMSC-026, aff'g 
2015-NMCA-041, and overruling La Vida Llena v. Mon- 
toya, 2013-NMCA-048, 299 P.3d 456. 

Pronouncement of board not subject to review on 
appeal. — Statements of a judge as to reasons for the 
judgment, made before the judgment is entered, which 
statements are not embodied therein, cannot be consid- 
ered as a part of the judgment, but are merely evidence of 
what the court had decided to do, a decision that the trial 
court can change at any time before the entry of a final 
judgment, and an order of a protest board is analogous to 
the judgment of a court; therefore, a pronouncement of a 
county protests board did not constitute its duly entered 
final order and was not,subject to review on appeal of its 
final order. Peterson Props. v. Valencia Cnty. Valuation Pro- 
tests Bd., 1976-NMCA-043, 89 N.M. 239, 549 P.2d 1074. 

Decision arbitrary if board has not considered 
all evidence. — The state has not given administrative 
boards the authority to catalogue which evidence shall be 
considered in deciding a protest, and when the adminis- 
trative board has reached a decision and promulgated an 
order without considering all the evidence presented at 
the hearing, its decision and order is arbitrary and should 
be reversed. In re Miller, 1975-NMCA-116, 88 N.M. 492, 
542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 70. 

Rulings void if not in accord with statute. — Rulings 
by an administrative agency not in accord with the basic 
statutory requirements relating to the agency will render 
its decision void. La Jara Land Developers, Inc. v. Bernalillo 
Cnty. Assessor, 1982-NMCA-006, 97 N.M, 318, 639 P.2d 605. 
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When county assessor did not follow any statu- 
tory method of valuation in 1976, but simply set the 
valuation of a shopping center back up to the 1972 fig- 
ure, it was held that the decisions of the board were ar- 
bitrary and capricious, not supported by substantial evi- 
dence in the record taken as a whole, and otherwise not 
in accordance with law, and its orders were vacated, San 
Pedro S. Group v. Bernalillo Cnty. Valuation Protest Bd:} 
1976-NMCA-116, 89 N.M. 784, 558 P.2d 53. 

Court has no duty to search for authority sup- 
porting argument. — When taxpayer cited no author- 
ity to support its argument that the assessor's evidence of 
sales of certain property did not involve comparable sales, 
the appellate court had no duty to search for authority or 
consider taxpayer's claim unless it was apparent on the 
face of the claimed error that it had merit. Peterson Props. 
v, Valencia Cnty. Valuation Protests Bd., 1976-NMCA-0438, 
89 N.M. 239, 549 P.2d 1074. . 

Judicial review based on whole record. — Judicial 
review of decisions by agencies are based on the whole re- 
cord. This requires the courts to review and consider not 
only evidence in support of one party's contention, but 
also to look at evidence which is contrary to the finding; 
the reviewing court must then decide whether, on bal- 
ance, the agency's decision was supported by substantial 
evidence. Cibola Energy Corp. v. Roselli, 1987-NMCA-055, 
105 N.M. 774, 787 P.2d 555. 

Necessity of findings of fact and conclusions of law. 
— For purposes of judicial review, the order must, at least, 
indicate the reasoning of the board and the basis on which 
it acted; the expense incurred by having findings of fact and 
conclusions of law would be repaid 10-fold by the expense 
and energy saved on judicial review. Cibola Energy Corp. v. 
Roselli, 1987-NMCA-055, 105 N.M. 774, 737 P.2d 555. 

Exhaustion of administrative remedies. — The 
legislature, in enacting a comprehensive scheme for ad- 
ministrative and judicial review, has provided the ex- 
clusive remedy for claims presented. to the district court 
that property owned by all masonic lodges is exempt for 
taxation under N.M. Const., art. VIII, § 3, and the admin- 
istrative remedies provided by the legislature must be 
exhausted before a declaratory judgment action will lie. 
Grand Lodge of Ancient & Accepted Masons v, Taxation & 
Revenue Dep't, 1987-NMCA-081, 106 N.M, 179, 740 P.2d 
1163, cert. denied, 106 N.M. 174, 740 P.2d 1158. 

Taxpayer effectively rebutted presumption. — 
When taxpayer's valuation is supported by the whole 
record in that after rebutting the assessor's valuation 
and presenting a prima facie case for its own valuation 
the board failed to rebut taxpayer's appraisal, the deci- 
sion of the board will be reversed and remanded with 
instructions that the board enter judgment for taxpayer 
in favor of its valuations. Cibola Energy Corp. v. Roselli, 
1987-NMCA-055, 105 N.M. 774, 737 P.2d 555. 

Law reviews. — For article, "Substantial Evidence Re- 
considered: The Post-Duke City Difficulties and Some Sug- 
gestions for Their Resolution," see 18 N.M.L. Rev. 525 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Stand- 
ing of one taxpayer to complain of underassessment or 
nonassessment of property of another for state and local 
taxation, 9 A.L.R.4th 428. 


7-38-29. Retention of hearing records. 


Untranscribed verbatim records of protest hearings shall be retained until after transcription, if 
transcription is required to support an appeal, or until the time for a protestant to appeal an order 
under Section 7-38-28 NMSA 1978 has expired and the protestant has not appealed. 


History: 1953 Comp., § 72-31-29, enacted by Laws 
1973, ch. 258, § 69. 
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7-38-30. Department to allocate and certify valuations to county 
assessors. 


By June 1 of each year, the department shall certify to each county assessor the value determined 
by the department for property taxation purposes of all property allocated to governmental units 
within the county and subject to departmental valuation. In certifying values, the department shall 
indicate by appropriate notation all property valuations that are the subject of a pending protest and 
shall include in the notation a statement of the uncontroverted valuation in the pending protests. 
The certified values shall be entered by the.county assessor in his valuation records. 


History: 1953 Comp., § 72-31-30, enacted by Laws 
1973, ch, 258, § 70. 


7-38-31. County assessor to certify net taxable values to the 
department. 


After receiving the values for property taxation purposes certified to him by the department, the 
county assessor shall determine the net taxable value for all property allocated to governmental 
units in the county and subject to valuation for property taxation purposes, whether valued by him 
or by the department. No later than June 15 of each year, the county assessor shall certify to the 
department the net taxable values for all property allocated to governmental units in the county 
and subject to property taxation. The net taxable values of property shall be certified according to 
governmental units within the county. The assessor's certification shall include a statement of all 
property valuations that are the subject of a pending protest, whether protested locally or to the 
department, and a statement of the uncontroverted valuation in the pending protests. 


History: 1958 Comp., § 72-81-31, enacted by Laws 
1973, ch. 258, § 71. 


7-38-32. Department to prepare a compilation of net taxable values to 
be used for budget making and rate setting. 


A. No later than June 30 of each year, the department shall prepare a compilation of all net 
taxable values certified to it by the county assessors and shall include in the compilation the in- 
formation regarding protested values required to be furnished by the assessors to the department. 
The compilation shall be prepared in a form appropriate for use and shall be used for the purpose 
of making budgets. The compilation of net taxable values shall be sent immediately to the secre- 
tary of finance and administration. 

B. No later than August 1 of each year, the department shall prepare an amended compilation 
of net taxable values and send it immediately to the secretary of finance and administration. This 
- amended compilation shall include final valuations resulting from completed protests and infor- 
mation on pending protests. It shall be used by the department of finance and administration in 
setting property tax rates. . 

C. In the budget-making process for local units of government, including school districts, the 
net taxable values from the immediately preceding tax year may be considered for the purpose of 
estimating available revenue from the current tax year when the compilation of net taxable values 
certified under Subsection A is incomplete or indefinite due to pending protests. 


History: 1953 Comp., § 72-31-32, enacted by Laws 
1978, ch. 258, § 72; 1977, ch. 247, § 190. 


7-38-33. Department of finance and administration to set tax rates. 


A. No later than September 1 of each year, the secretary of finance and administration shall by 
written order set the property tax rates for the governmental units sharing in the tax in accordance 
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with the Property Tax Code and the budget of each as approved by the department of finance and 
administration. 

B. A copy of the property tax rate-setting order shall be sent to each board of county commis- 
sioners, each county assessor and the department within five days of the date the order is made. 

C. Net taxable values from the immediately preceding tax year may be used by the department 
of finance and administration for the purpose of estimating current tax year revenue in connec- 
tion with setting tax rates when final net taxable values for the current tax year are incomplete or 
indefinite due to pending protests. 

D. When a rate is set for a governmental unit that.is imposing a ay A authorized rate pursu- 
ant to Section 7-37-7 NMSA 1978 or a newly authorized or a reauthorized rate after an election in 
which the imposition of the tax was approved by the voters of the unit, the rate shall be at a level 
that will produce in the first year of imposition revenue no greater than that which would have 
been produced if the valuation of property subject to the imposition had been the valuation in the 
tax year in which the increased rate pursuant to Section 7-37-7 NMSA 1978 was authorized by the 
taxing district or the year in which the voters approved the imposition, 


History: 1953 Comp., § 72-31-33, enacted by Laws ity . ANNOTATIONS 
1973, ch. 258, § 73; 1977, ch. 247, § 191; 1989, ch, 198, ‘ ‘ y Bary 
81. ine aA 9 dae nt se iene in the 
The 1989 d ffective J 16, 1989, dded estern states: 1ne Need ior a negional lax rolicy, see 
siaac es fedate iad pelicula! aa ye 16 Nat. Resources J. 415 (1976). 


7-38-34. Board of county ennimiame nace to order imposition of the tax. 


Within five days of receipt of the property tax rate-setting order from the department of finance 
and administration, each board of county commissioners shall issue its written order imposing the 
tax at the rates set on the net taxable value of property allocated to the appropriate governmental 
units. A copy of this order shall be delivered immediately to the county assessor. 


History: 1953 Comp., § 72-31-34, enacted by Laws 
1973, ch. 258, § 74. 


7-38-35. Preparation of property tax schedule by assessor. — 


A. After receipt of the rate-setting order and the order imposing the tax, but no later than Oc- 
tober 1 of each tax year, the county assessor shall prepare a property tax schedule for all property 
subject to property taxation in the county. This schedule shall be in a form that shall be made 
available electronically and contain the information required by regulations of the department 
and shall contain at least the following information: 

(1) the description of the property taxed and, if the property is personal property, its location; 

_ (2) the property owner's name and address and the name and address of any person. other 

than the owner to whom the tax bill is to be sent; 

(3) the classification of the property; 

(4) the value of the property determined for property taxation purposes; — 

(5) the tax ratio; 

(6) the taxable value of the property; — 

(7) the amount of any exemption allowed and a statement of the net taxable value of the 
property after deducting the exemption; 

(8) the allocations of net taxable value to the governmental units; 

(9) the tax rate in dollars per thousand of net taxable value for all taxes imposed on the 
property; ’ 

(10) the amount of taxes due on the described property; od 

(11), the amount of any penalties and interest already imposed and due on the described 
property. 

B.. The property tax schedule is a public record and.a part of the valuation records. 
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History: 1953 Comp., § 72-31-35, enacted by Laws The 2007 amendment, effective June 15, 2007, re- 
1973, ch. 258, § 75; 1974, ch, 92, § 18; 1975, ch. 8, § 1; quired that the property tax schedule be made available 
1977, ch. 211, § 1; 1981, ch. 37, § 75; 2007, ch. 343, § 1. electronically. 


7-38-36. Preparation and mailing of property tax bills. : 


A. Acopy of the property tax schedule prepared by the assessor shall be delivered to the county 
treasurer on October 1 of each tax year. 

B. Upon receipt of the property tax schedule, the county treasurer shall prepare and fiat prop- 
erty tax bills to either the owner of the property or any person other than the owner to whom the 
tax bill is to be sent. Tax bills shall be mailed no later than November 1 of each tax year. The valid- 
ity of the tax, the time at which the tax is payable or any subsequent proceeding instituted for the 
collection of the tax is not affected by the failure of a person to receive his tax bill. 

C. To obtain the maximum efficiency and coordination between their offices, a county treasurer 
and a county assessor may stipulate by written agreement that property tax bills be prepared 
or mailed, or.both, by the county assessor. An agreement authorized under this subsection shall 
include provisions for the allocation of costs of the functions delegated to the county assessor and 
must. be approved by the board of county commissioners. 


History: 1953 Comp., § 72-31-36, enacted by Laws | ANNOTATIONS 


3, ch. 258 6; h a 
watioG ES CE Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 782 to 787. 
84 C.J.S. Taxation $§ 607, 608. 


7-38-36.1. Administrative fee to be charged if property tax is less than 
five dollars ($5.00). 


A. ‘If the property ae on property for which:a property tax bill is prepared is less than five 
dollars ($5.00), the board of county commissioners may, by resolution, charge an administrative 
fee equal to the difference between the amount of the property tax and five dollars ($5.00), but no 
administrative fee shall be charged if there is no tax due. A copy of the resolution shall be sent to 
the county treasurer who shall collect the fee. This administrative fee shall be separately identi- 
fied and stated in the property tax bill and shall:be included in the total shown in the bill as due. 

B... The administrative fee authorized by this section shall be collected and its collection en- 
forced as if the fee were a property tax except that no interest or penalty shall accrue or be charged 
because of its nonpayment. 

C. The administrative fee authorized by this section shall be distributed to the county general 
fund when collected and shall not be distributed to the governmental units to which the property 
tax is distributed pursuant to Section 7-38-43 NMSA 1978. 


History: 1978 Comp., § 7-38-36.1, enacted by Laws 
1982, ch, 21, § 1. 


7-38-36.2. Procedures to delay the mailing of property tax bills for 
counties for which a property tax levy is imposed at the 
November 2019 or 2021 regular local election to put the 
question of imposing or renewing a levy before the voters. 


A. In 2019 and 2021: 

(1) if alocal government desires to impose or renew a property tax levy, the local govern- 
ment shall file a resolution with the county clerk and the local government division of the depart- 
ment of finance and administration no later than July 15 calling for the imposition. or renewal of 
a property tax levy and indicate the local government's intent to place the question of imposing or 
renewing the property tax levy on the regular local election ballot in November; 
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(2) no-later than September 1, and following the procedures provided in Section 7-38-33 
NMSA 1978, the local’ government division of the department of finance and administration shall 
by written order set two property tax rates for the properties under the jurisdiction of the local 
governments that submitted a resolution pursuant to Paragraph (1) of this subsection. One set of 
rates shall assume that the question of the property tax levy will be approved by the voters, and a 
second set of rates shall assume that the question of the property tax levy will not be approved by 
the voters. A copy of the property tax rate-setting order with both rates shall be sent to each board 
of county commissioners and each county assessor of each affected county and the teiettion and 
revenue department within five days of the date the order is made; 

(3) within five days of receiving the rate-setting order, the board of county commissioners 
of each affected county shall issue a written order imposing a tax at the rates set on the net tax- 
able value of property allocated to the appropriate governmental units pursuant to Section 7-38- 
34 NMSA 1978 for both of'the property tax rates set pursuant to Paragraph (2) of this subsection. 
The order shall provide notice of both rates. A copy of each order shall ee delivered immediately to 
the county assessor; 

(4) no later than October 1, and‘ following the procedures épavidea in Section 7-38-35 
NMSA 1978, the county assessor for each affected county shall prepare a property tax schedule for 
all property subject to property taxation in the county for both of'the property tax rates set pursu- 
ant to Paragraph (2) of this subsection; 

(5) pursuant to Section 7-38-36 NMSA 1978, the county assessor shall deliver a copy of 
the property tax schedule prepared pursuant to Paragraph (4) of this subsection to the county 
treasurer on October 1, with a notice that the property tax bill for those properties shall be mailed 
pursuant to Paragraph (6) of this subsection; 

(6) after the regular local election is held in November and the voters have answered the 
question of the property tax levy, the county treasurer for each affected county shall prepare and 
mail property tax bills no later than November 24, notwithstanding Section 7-38-36 NMSA 1978, 
reflecting the appropriate rate and amount due, to either the owner of the property or any person 
other than the owner to whom the tax bill is to be sent; and 

(7) notwithstanding Section 7-38-38 NMSA 1978, the first installment of property taxes ‘is 
due on December 6, and shall become delinquent if not ene within thirty days pursuant to Sec- 
tion 7-38-49 NMSA 1978. . ) 

B. As used in this section: u 

(1) "affected county" means a bouirty rithify which a local hese abate is situate that files 
a resolution indicating the local government's intent to place the question of imposing or renew- 
ing a property tax levy on the regular local election ballot in November 2019 or 2021: pursuant to 
Subsection A of this section; and 

(2) “local government" means "local government" as that term is defined i in the Local Blae- 
tion Act [Chapter 1, Article 22 NMSA 1978]. 


History: Laws 2019, ch. 212, § 209. Emergency clauses. — Laws 2019, ch. 212, § 286 con- 


tained an emergency clause-and was approved April, 3, 
2019. 


7-38-37. Contents of property tax bill. 


Each property tax bill shall be in a form and contain the information required by regulations of 
the department and shall contain at least the following: 

A. all of the information required to be contained in the property tax. Ksbadule 

B. the amount of property taxes due on each installment, the due dates of the installments and 
the dates on which taxes become delinquent; 

C. a brief statement of the option available to make prepayments of the property tax due aaa 
suant to Sections 7-38-38.2 and 7-38-38.3 NMSA 1978; 

D. a brief statement of the procedure under Section 7-38-39 NMSA 1978 for protesting values 
for property taxation purposes, classification, allocation of values to governmental thits ora et 
nial of a claim for an exemption; 
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EK.» a statement of the interest and penalties imposed by law for delinquency in the payment of 
property taxes and the remedies available against the taxpayer and the property for nonpayment 
of the amount due; 

F. a statement advising the property owner that the property tax bill-is the only: notice the 
property owner will receive for payment of both installments of the tax if no separate notice will be 
sent with respect to the second installment; 

G. the amount of any prepayment of the first installment made pursuant to Section 7-38-38.2 
NMSA 1978; and 

H., the total amount of any monthly payments made pursuant to Section 7-38-38.3 NMSA 1978 
and a statement of the amount of the final a pasmnenl necessary to. pay the balance of the 
tax due. 


History: 1953 Comp., § 72-31-37, enacted by Laws Applicability. — Laws 2008, ch. 33, § 3 provided that 


19738, ch. 258, § 77; 1981, ch. 37, § 76; 1987, ch. 166, § 1; the provisions of Laws 2008, ch. 33, §§ 1 and 2 apply to 
2008, ch. 33, § 1. property tax years beginning on or after January 1, 2009. 


The 2008 amendment, effective May 14, 2008, added 
the reference to Section 7-38-38.3 NMSA 1978 in Subsec- 
tion C and added Subsection H. 


7-38-38. Payment of property taxes; installment due dates; refund in 
cases of overpayments. 


A. Unless otherwise provided in the Property Tax Code, property taxes in the amount of ten 
dollars ($10.00). or over are payable to the county treasurer in two equal installments due on No- 
vember 10 of the year in which the tax bill was prepared and mailed and on April 10 of the follow- 
ing year. A board of county commissioners may, by ordinance, provide that property taxes under 
ten dollars ($10.00) are due and payable in a single payment on November 10 of the year in which 
the tax bill was prepared and mailed. No demand for payment of property taxes is necessary. 

B. Ifataxpayer remits an amount in payment of his property taxes that exceeds the total prop- 
erty tax liability shown.on the property tax bill, together with any applicable penalty and interest 
computed to the date payment is received by the county treasurer, a refund of the amount in ex- 
cess shall be made to the taxpayer if either of the following conditions are met: 

(1) a written request for the refund is made by the taxpayer and received by the county 
treasurer within sixty days of the date the excess payment is received by the county treasurer; or 

(2) the county. treasurer on his own initiative determines by June 30 of the year following 
the year for which taxes are imposed that an excess payment has been made. 


History: 1953 Comp., § 72-31-38, enacted by Laws 2020; provided that the failure to pay the tax was made 


1973, ch. 258, § 78; 1975, ch. 121, § 1; 1977, ch. 77, § 1; without intent to evade or defeat the tax; and provided 
1982, ch. 28, § 16; 1983, ch. 216, § 1; 1987, ch. 166, § 2. further that payment for the unpaid taxes is made in full 

Temporary provisions. — Laws 2020 (1st S.S.),ch. 4, on or before April 25,2021;and 
§ 4, effective June 29, 2020, provided: (4) tax liabilities ‘assessed between September 3, 2019 

A. Notwithstanding Sections 7-1-67 and 7-1-69 NMSA and January 3, 2020 as the result of a managed audit per- 
1978, no interest shall accrue and no penalty shall be as- formed in accordance with a managed audit agreement pur- 
sessed to a taxpayer for: -/suant to Section 7-1-11.1 NMSA 1978; provided that pay- 

(1) tax liabilities pursuant to the Income Tax Act or ment, for those liabilities is made pursuant to terms of the 
the Corporate Income and Franchise Tax Act for failure managed audit agreement on or before December 31, 2020. 
to pay the tax that became due April 15, 2020 through B. Notwithstanding Sections 7-38-49 and 7-38-50 
July 15, 2020; provided that the failure to pay the tax was NMSA 1978, no interest shall accrue and no penalty shall 
made without intent to evade or defeat the tax; and pro- be assessed to a property owner for unpaid property taxes 
vided further that payment for the unpaid payments is that became due April 10, 2020 pursuant to Section 7-38- 
made in full on or before April 15, 2021; 38 NMSA 1978; provided that: 

(2) tax liabilities pursuant to the Withholding Tax Act (1) the unpaid property taxes did not become delinquent 
for failure to pay the tax that became due March 25, 2020 because of an intent to defraud by the property owner; 
through July 25, 2020; provided that the failure to pay the (2) payment for the unpaid property taxes is made i in 
tax was made without intent to evade or defeat the tax; full on or before May 10, 2021; and 
and provided further that payment for the unpaid taxes is (3) the subject property does not have property taxes 
made in full on or before April 25, SOFT Hi that became delinquent pursuant to Section 7-38-46 

(3) gross receipts tax, local option gross' receipts tax or NMSA 1978 prior to May 10, 2020. 
compensating tax liabilities for failure to pay any of those Cross references, — For Section 1222(11) of the Inter- 
taxes that became due March 25, 2020 through July 25, nal Revenue Code, see 26 U.S.C. § 1222. 
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7-38-38.1 TAXATION 7-38-38.1 


The 2019 amendment, effective June 14, 2019, re- mortgagee who applied entire amount of January monthly 
duced the capital gains deduction from fifty percent to payment to taxes due and payable, under 72-5-1, 1953 
forty percent of the taxpayer's net capital gain income for Comp., on November 1, was not liable for conversion of that 
the taxable year for which the deduction is being claimed; payment even though such taxes would not become delin- 
in Subsection A; in Paragraph A(2), after the paragraph quent under 72-7-3, 1953 Comp., until May 1. Evans v. Mort- 
designation, deleted "the following percentage" and added gage Inv. Co., 1973-NMCA-032, 84 N.M, 732, 507 P.2d 793. 
"forty percent", and deleted former Subparagraphs A(2) Law reviews. — For article, "Constitutional Limita- 
(a) through A(2)(e); and in Subsection B, after the subsec- tions on the Exercise of Judicial Functions by Administra- 
tion designation, deleted "A husband and wife" and added tive Agencies," see 7 Nat. Resources J. 599 (1967). 
"Married individuals". Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am; 

Jur, 2d State and Local Taxation §§ 834, 835, 1074, 1075. 
ANNOTATIONS When right to refund of state or local taxes accrues, 
Payment of taxes by mortgagee. — Since mortgage within statute limiting time for applying for refund, 46 


A.L.R.2d 1350. 

Mistake: right of property taxpayer to recover back 
taxes voluntarily but mistakenly paid a second or succes- 
sive time, 84 A.L.R.2d 1133. 

84 C.J.S. Taxation §§ 607, 608, 624, 631, 632. 


contained provision stating that monthly payments were to 
be applied to taxes before being applied to interest or the 
mortgage loan, and that mortgagor would pay to mortgagee 
any amount necessary to make up the deficiency between 
balance of escrow account for payment of taxes and amount 
of taxes owed, on or before date when taxes become due, 


7-38-38.1. Recipients of revenue produced through ad valorem levies 
required to pay counties administrative charge to offset 
collection costs. 


A. As used in this section: 

(1) "revenue" means money for which a county treasurer has the legal responsibility for 
collection and which is owed to a revenue recipient as a result of an imposition authorized by law 
of a rate expressed in mills per dollar or dollars per thousands of dollars of net taxable value of 
property, assessed value of property or a similar term, including but not limited to money result- 
ing from the authorization of rates and impositions under Subsection B and Paragraphs (1) and 
(2) of Subsection C of Section 7-37-7 NMSA 1978, special levies for special purposes and benefit 
assessments, but the term does not include any money resulting from the imposition of taxes im- 
posed under the provisions of the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 
32 NMSA 1978], the Oil and Gas Production Equipment Ad Valorem Tax Act [Chapter 7, Article 
34 NMSA 1978] or the Copper Production Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978] 
or money resulting from ee iBone gs under Paragraph (3) of Subsection C of Section 7-37-7 NMSA 
1978; and 

(2) "revenue recipient” means the state and any of its political subdivisions, including 
charter schools, but excluding institutions of higher education located in class A counties and class 
B counties having more than three hundred million dollars ($300, 000,000) valuation, that are au- 
thorized by law to receive revenue. 

B, Prior to the distribution to a revenue whale of revenue received by a county treasurer, 
the treasurer shall deduct as an administrative charge an amount equal to one percent of the rev- 
enue received. 

C,. The."county property valuation fund" is created. All administrative charges deducted by the 
county treasurer shall be distributed to the county property valuation fund. 

D, Expenditures from the county property valuation fund shall’be made pursuant to‘a prop- 
erty valuation program presented by the county assessor and approved by the majority of the 
county commissioners. 


History: 1978 Comp., § 7-38-38.1, enacted by Laws The 2001 amendment, effective July 1, 2001, rewrote 


1986, ch. 20, § 116; 1988, ch. 68, § 1; 1990, ch. 125, § 7; Subsection B, which formerly provided for the billing of rev- 
2001, ch. 178, § 1; 2007, ch. 366, § 15. enue recipients, as an administrative charge, an amount 

Compiler's notes. — Laws 1990, ch. 22, § 12 repealed equal to a certain percentage, depending on the class of the 
Laws 1988, ch. 68, § 2, which had specified administrative county, of the revenues received;.and in Subsection C, re- 
charges collectible by the county treasurer from "revenue wrote the last two sentences which formerly read."All ad- 
recipients" as defined in this section. ministrative charges shall be collected by the county trea- 

The 2007 amendment, effective July 1, 2007, amended surer and distributed to the county property valuation fund. 
Subsection A to include charter schools in the definition of The revenue recipient may pay the administrative charge 
"revenue recipient". from any fund unless otherwise prohibited by law." 
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7-38-38.2 


The 1990 amendment, effective March 7, 1990, in 
Subsection A, inserted "or the Copper. Production:Ad Va- 
lorem Tax Act" in Paragraph (1) and made a related sty- 
listic change. 


ANNOTATIONS 


County property valuation fund. — In creating the 
county property valuation fund in Subsection C of this see- 
tion, the legislature created a permanent source of addi- 
tional revenue to assist county assessors in fulfilling their 
statutory obligations to maintain current and correct val- 
ues of all property within their jurisdictions, and directed 
county assessors to:use those funds to achieve fair and 
timely reappraisal programs. The legislation does not im- 
pose any restrictions on the use of the funds other than 
the use be part of a property valuation program presented 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-38.3 


by the county assessor and approved by the county com- 
mission: Robinson v. Board of Comm'rs of the Cty. of Eddy, 
2015-NMSC-035, 

Where the Eddy county assessor sought to use funds 
from the county property valuation fund to contract with 
a private company for technical assistance in locating and 
valuing oil and gas property within Eddy county, this sec- 
tion does not prohibit the Eddy county commission from 
approving a contract with an independent contractor to 
assist the county assessor in valuing property, because the 
legislature made no attempt to restrict an assessor's dis- 
cretion on the use of the fund and thus intended to leave it 
to the professional discretion of county assessors to decide 
how best to achieve the statutory goal of current and cor- 
rect valuation of all property within the county. Robinson 
v. Board of Comm'rs of the Cty. of Eddy, 2015-NMSC-035. 


7-38-38.2. Prepayment of certain property tax installments; resolution 
by board of county commissioners. 


A. Each board of county commissioners, by resolution, may as an option to the taxpayer pro- 
vide for prepayment of property tax due if the tax due is one hundred dollars ($100) or more. 

B. The resolution shall provide for a prepayment of the first installment due pursuant to Sec- 
tion 7-38-38 NMSA 1978 by July 10 in an amount equal to twenty-five percent of the prior year's 
property tax bill. The amount of prepayment shall be credited against the first installment due. 

C. ‘The resolution shall further provide for a prepayment of the second installment due pursuant 
to Section 7-38-38 NMSA 1978 by January 10 in an amount equal to fifty percent of the second in- 
stallment due. The amount of the prepayment shall be credited against the second installment due. 

D. The resolution shall also provide that persons who are responsible by contract for paying 
property taxes on behalf of the property owner shall make prepayments as provided in this section if 
the amount of property tax due for the prior property tax year was at least one hundred dollars ($100). 

E. No penalty and interest shall be applied for failure to pay or for late payment of any op- 
tional prepayment of property taxes as authorized by this section. For persons required to make 
prepayments of property taxes under Subsection D of this section, the date of each prepayment 
installment shall be deemed to be the date the property tax is due for purposes of applying penal- 
ties and interest for failure to pay for late payment of any prepayment. 

F. The county treasurer may distribute to the units of government, thirty days following re- 
ceipt of the prepayment amounts collected, an amount equal to fifty percent of the amounts col- 
lected. Distribution shall be made in accordance eae the law and regulations of the department 
of finance and administration. 

G. The county shall make a concerted effort to apprise taxpayers of the option provided in this 
section by publication in a newspaper of general circulation in the county or through other media 
coverage. 


History: 1978 Comp., § 7-38-38.2, enacted by Laws 
1987, ch. 166, § 3. 


7-38-38.3. Optional prepayment of property taxes in monthly payments. 


A board of county commissioners may by resolution provide property owners the option of mak- 
ing prepayments of property taxes in ten monthly payments beginning June 1 of the year in which 
the tax bill is prepared and ending March 1 of the following year. The first nine monthly payments 
shall each be in an amount equal to ten percent of the prior year's property tax bill and the final 
payment on March 1 shall be in an amount equal to the balance of the tax due, as indicated on the 
tax bill prepared and mailed pursuant to Sections 7-38-36 and 7-38-37 NMSA 1978; provided that 
an option otherwise allowed pursuant to this section may not be exercised if taxes are escrowed for 
the property owner and included in the property owner's monthly mortgage payment. 
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History: Laws 2008, ch. 33, § 2. 

Effective dates. — Laws 2008, ch. 33 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 14, 2008, 90 days after the ad- 
journment of the legislature. 


_ Applicability. — Laws 2008, ch. 33, §3 provided that 
the provisions of Laws 2008, ch. 33, §§ 1 and 2 apply to 
property tax years beginning on or after January 1, 2009. 


7-38-39. Protesting values; élaini for refund. 


After receiving his property tax bill and after making samen prior to the delinquency date of 
all property taxes due in accordance with the bill, a property owner may protest the value or clas- 
sification determined for his property for property taxation purposes, the allocation of value of his 
property to a particular governmental unit, the application to his property of an administrative fee 
adopted pursuant to Section 7-38-36.1 NMSA 1978 or a denial of a claim for an exemption by filing 


a claim for refund in the district court. 


History: 1958 Comp., § 72-31-39, enacted by Laws | 


1973, ch. 258, § 79; 1981, ch. 37, § 77; 1983, ch. 203, § 1; 
1983, ch. 215, § 2. 


ANNOTATIONS 


This section requires property that is sub- 
ject to valuation; property constitutionally exempt 
from property taxes is not to be valued for property tax 
purposes. Lovelace Ctr. for Health Sciences v. Beach, 
1980-NMCA-004, 93 N.M. 793, 606 P.2d 203. 

Electric transmission equipment not real estate 


for tax purposes. — Electric transmission and distri- . 


bution substation equipment, consisting of transformers, 
switches and circuit breakers, is not real estate for tax- 
ation purposes since it is readily portable and has very 
little, if any, annexation or adaptation. Southwestern Pub, 
Serv. Co, v. Chaves Cnty., 1973-NMSC-064, 85 N.M. 313, 
612 P.2d 73. 

Electric transmission lines, poles, line. transform- 
ers, meters and such equipment frequently located on 


easemeénts and public rights-of-way are not real estate for 
taxation purposes since they are changed or relocated fre- 
quently and are located on unowned land. Southwestern 
Pub. Serv. Co. v. Chaves Cnty., 1973-NMSC- 064, 85 N.M. 
313; 512 P.2d 73. 

Steam production equipment as Cont estate for 
tax purposes. — Steam production equipment, consist- 
ing of turbines, boilers, pumps and fans, is real estate for 
taxation purposes since the utility company installed and 
maintained such equipment on special foundations and 
could not foresee moving it because of its huge size and 
weight and such equipment was the very heart of the 
company's business. Southwestern Pub. Serv. Co. v. Chaves 
Cnty., 1973-NMSC-064, 85 N.M: 318, 512 P.2d:73. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur, 2d State and Local Taxation § 1082. 

Recovery of tax paid on exempt property, 25 
A.L.R.4th 186. 

84. C.J.S, Taxation § 753 et seq.; 85 C.J.S. Taxation § 910 
et seq. 


7-38-40. Claims for refund; civil action. 


A, Claims for refund shall be filed by the property owner as a civil action in the district court 
for the county in which the valuation was determined if the property was locally valued or in the 
district court for Santa Fe county if valued by the department, Claims shall: 

(1) be filed against the director as party defendant if the property was valued aah the 2 


partment or against the county assessor as party defendant if the property was valued by the as- 
sessor and shall be filed no later than the sixtieth day after the first installment of the ei 
tax for which a claim for refund is made is due; 

(2) state the property owner's name and address and the name and address of any person 
other than the property owner to whom the tax bill was sent; 

(3) state the basis of the claim for refund; 

(4) state the amount of the refund to which the property owner believes he is entitled, the 
amount of property taxes admitted as legally due.and the property taxes paid; and 

(5) demand the refund to him of the amount to which he claims entitlement. 

_By .The director shall notify the appropriate county treasurer immediately when a claim for 
refund is filed against the director. 

C.. The property owner, the county assessor or the director may appeal to sida court of appeals 
from any final decision or order of the district court in a claim for refund case in which they are 
parties. 

D. Upon the final determination of the property owner's claim filed. selina the director, the 
director shall send a copy ofthe final order to the county treasurer and shall order the county 
assessor to change the valuation records to clearly reflect the final determination of the property 
owner's claim. The department shall change its valuation records accordingly. 
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7-38-41 ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 7-38-41 
E. Upon the final determination of the property owner's claim filed against the county asses- 
sor, the assessor shall send a copy of the final order to the county treasurer and to the director. 


The county assessor and the department shall change their respective valuation records to clearly 


reflect the final determination of the aire owner's claim. 


History: 1953 Comp., § 72-31-40, enacted by Laws 
1973, ch. 258, § 80; 1974, ch. 92, § 14; 1982, ch. 28, § 17; 
2008, ch, 292, § 1. 

The 2003 amendment, effective June 20, 2003 substi- 
tuted "department" for "division" throughout the section; 
inserted "assessor" following "the county" three times; in 
Subsection E, substituted "assessor" for "treasurer" fol- 
lowing "the county assessor" near the middle of the first 
sentence, and substituted "treasurer" for "assessor" fol- 
lowing "The county" near the beginning of the second sen- 
tence, 


ANNOTATIONS 


The sixty day period for bringing suit for a property 
tax refund does not violate due process. Chan v. Montoya, 
2011-NMCA-072, 150 N.M. 44, 256 P.3d 987, cert. denied, 
2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717, 

The time limit for filing a property tax refund 
complaint begins to run on the date the tax payment is 
due, not the date the payment becomes delinquent. Chan 
v. Montoya, 2011-NMCA-072, 150 N.M. 44, 256 P.3d 987, 
cert. denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 
717. 

Time limit for filing complaint for refund. — 
Where taxpayers received property tax bills which stated 
that the first of two installments of the annual tax pay- 
ment was due on November 10, 2007, and that the first 
installment payment would become delinquent on De- 
cember 10, 2007; taxpayers paid the installment; and 
taxpayers filed a complaint for a refund in February 2008, 
approximately ninety days after the November 10th due 
date, taxpayers' claims for refund were untimely and 


barred by the sixty day limitation period. Chan v. Mon- 
toya, 2011-NMCA-072, 150 N.M. 44, 256 P.3d 987, cert. 
denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Refund claims asserted in supplemental com- 
plaint. — A claim for subsequent year's taxes, asserted 
in a supplemental complaint in a tax refund suit, was 
not timely where the supplemental complaint was filed 
six weeks after the deadline under Section 7-38-40(A)(1) 
NMSA 1978 for claiming a refund. Dale Bellamah Land 
Co, v, Bernalillo Cnty., 1978-NMSC-095, 92 N.M. 615, 592 
Pi2d 971: 

Applicability. — This section applies to property that 
is subject to valuation. Property constitutionally exempt 
from property, taxes is not to be valued for property tax 
purposes and therefore refund.claims for exempt property 
are not viable under this section, Lovelace Ctr. for Health 
Sciences v. Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 
203. 

Because taxpayer's claim was for refund based 
on incorrect allocation of the value of its property for 
tax purposes, its remedy was pursuant to this section, not 
Section 7-38-78 NMSA 1978. Fed. Express Corp. v. Abeyta, 
2004-NMCA-011, 1385 N.M. 37, 84 P.3d 85, cert. granted, 
2004-NMCERT-001, 185 N.M. 160, 85 P.3d 802. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 1077'to 1079. 

Propriety of class action in state courts to recover taxes, 
10 A.L.R.4th 655. 

Recovery of tax paid on exempt’ property, 25 
A.L.R.4th 186. 

85 C.J.S. Taxation § 933 et seq. 


7-38-41. Protested property taxes; suspense fund; refunds; interest. 


A. -Each county treasurer shall establish a fund to be known as the "property tax suspense 
fund." The portion of any property taxes paid to the county treasurer that is not admitted’'to be due 
and is the subject of a claim for refund shall be deposited in this fund. 

B. The fund shall be invested in interest-earning securities, accounts or deposits that are egal 
investments for county funds under the law and regulations of the department of finance and ad- 
ministration. The county treasurer shall keep records of interest earned by the investment of the 
fund. 

C. Ifa property owner's property taxes are reduced as a result of a decrease in value of the 
property taxed, a change in the classification, a change in the allocation of the value of the prop- 
erty to a particular governmental unit or granting of a claim for an exemption ordered by a court 
after a claim for refund, the portion of the property taxes in controversy found to be in excess of 
the amount legally due and paid shall be refunded by the county treasurer to the property owner. 
The refund shall be made within fifteen days after the county treasurer receives a copy of the fi- 
nal order relating to the protest. The amount of property taxes in controversy found to be legally 
due and paid shall be distributed to the appropriate governmental units in accordance with the 
distribution regulations of the department of finance and administration. All payments authorized 
under this section shall be made from the property tax suspense fund. 

D. In addition to the payments authorized under Subsection C of this section, the county trea- 
surer shall pay to the property owner and the governmental units their pro rata share of interest 
earned by the protested taxes computed by‘applying the earned interest rate of the fund to the 
principal amounts of refund and distribution for the period of time from the date of payment into 
the fund until a date not more than thirty days prior to the date the actual refund payment and 
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7-38-42 


TAXATION 


7-38-42 


distribution payment are made. Payments are considered made on the date a refund payment is 
mailed or delivered to the property owner and on the date a transfer occurs on the county trea- 


surer's books showing a distribution payment. 


E. The department of finance and administration may, authorize the transfer of any sisohee 
interest accruing in the property tax suspense fund to the county general fund at the close of the 


fiscal year. 


History: 1953 Comp., § 72-31-41, enacted by Laws 
1973, ch. 258, § 81; 1974, ch, 92, § 15; 1981, ch. 37, § 78. 


ANNOTATIONS 


Section authorizes refunds upon decrease or 
change in property value, — This section authorizes 
refunds only when’property taxes are reduced as a result 
of a decrease in value of the property taxed or a change 


in the allocation of the value of the property to a particu- 
lar governmental unit. It does not authorize a refund of 
property taxes paid on property that was constitutionally 
exempt from taxation and, thus, was not to be valued for 
property tax purposes. Lovelace Ctr, for Health Sciences v. 
Beach, 1980-NMCA-004, 93 N.M. 793, 606 P.2d 203. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Inter- 
est on tax refunds: right to, 88 A.L.R.2d 823. 


7-38-42, Collection and receipt of and accounting for property taxes; » 
application of receipts to delinquent taxes. 


A. The county treasurer has the responsibility and authority for collection of taxes and any 
penalties or interest due under the Property Tax Code except for the collection of delinquent taxes, 
penalties and interest authorized to be collected by the department under Section 7-38-62 NMSA 
1978. 

B. Property taxes, penalties and Anthvedt collected shall be receipted and aeeouultted for in ac- 
cordance with law and regulations of the department of finance and administration. 

C. Any payments received by the treasurer or the department,as payments for property taxes, 
penalties or interest shall be first applied to the oldest outstanding unpaid property taxes; pen- 
alties or interest accrued in prior property tax years on the property identified and described in 
the property tax bill for which payment is‘tendered or, if the payment cannot be identified with a 
particular year's property tax bill, then the payment shall be-applied first to the oldest liability for 
property taxes, penalties and interest shown in the treasurer's records under the name of the pay- 
ing taxpayer. In applying the foregoing requirements for applications of payments and in the adop- 
tion of any regulations to implement, those provisions, the following additional rules, shall apply: « 

(1) applications of payments to a prior year's delinquent taxes, penalties and interest shall 
not be: made for more than ten years prior to the year. of payment unless the treasurer's records 
show that the property for which taxes are delinquent has been deeded to the state of New Mexico 
and that property has not been sold by the state pursuant to applicable law;- 

(2) applications of beens to a prior year's neengrient taxes, penalties and interest shall 
not be made if: 

(a) the prior year for which the delinquent iat; penalties or interest are coches is not 
the immediately preceding tax year; 

(b).. the delinquent taxes, penalties or interest are the result: of real estate improve- 
ments that were omitted from property tax schedules: in the prior year and listed and billed Bp ab, 
ant to Section 7-38-76 NMSA. 1978; 

(c). the current owner was not the owner at the time the improvements were omitted 
and had no actual notice that the improvements were omitted; and Dex 

(d) . the payments were made by or on behalf of the current owner; « 

(3) after application of payment received, if all or part of the payment has been apiilied. to 
a prior year's delinquent taxes, penalties or interest, the receipting authority shall issue: a receipt 
to the paying taxpayer showing the application of the payment and indicating any balance due for 
taxes, penalties or interest to bring the property tax payment status current; and » 

(4) the failure of a receipting authority to apply a payment as required under this Juhébe- 
tion or the failure to issue a required receipt to the taxpayer of the status of his account shall not 
relieve the taxpayer of liability for taxes, penalties or interest he would otherwise be required to 
pay nor does. action or inaction by the receipting authority act to estop the collecting authority from 
taking any action to collect or enforce the payment of taxes, penalties and interest legally due. 
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History: Laws 1979, ch. 343, § 1; 2008, ch. 95,§ 2... to the county treasurer constituted payment to the state 
Repeals and reenactments. — Laws 1973, ch. 343, since treasurer had apparent if not statutory author- 
§ 1 repealed 7-38-42, and enacted a new section. ‘+ ity to accept payment of delinquent taxes on property 
The 2003 amendment, effective June 20, 2008, added deeded to, but not yet sold by, the state. Tabet v. Campbell, 
Paragraph C(2) and redesignated former Paragraphs C(2),,... »1984-NMSC-059, 101. N.M. 334; 681 P.2d1111, 
and (3) as present Paragraphs C(3) and (4). ‘ 
ANNOTATIONS, 


Payment to county tréasurer constitutes pay- 
ment to state. — Timely payments of delinquent; tax 


7-38-43. Distribution of receipts from collected property taxes, 
-penalties and interest. 


The county treasurer shall distribute the receipts from collected property taxes to each govern- 
mental unit in an amount and in a manner determined in accordance with the law and with the 
regulations of the department of finance and administration. Penalties and interest collected by 
the county treasurer, other than as an agent of the department under Section 7-38-62 NMSA 1978 
and other than penalties and interest on assessments levied by a conservancy district organized 
under the provisions of The Conservancy Act of New Mexico [73-14-1 NMSA 1978], created prior to 
1930 and embracing land situate in four or more counties, shall be deposited in the county general 
fund at the times and in the manner required by regulations of the department of finance and ad- 
ministration. Penalties and interest collected by the county treasurer as agent of the department 
under Section 7-38-62 NMSA 1978 shall be remitted to the department at the times and in the 
manner required by regulations of the department of finance and administration. 


~ History: 1958 Comp., § 72-31-48, enacted by Laws The 1990 amendment, effective May 16, 1990, in- 
1973, ch. 258, § 88; 1990, ch. 22, § 4; 1995, ch. 75, § 1. ‘ serted "with the" preceding "regulations" in the first sen- 

The 1995 amendment, effective June 16, 1995, in- tence, substituted "other than as an. agent of the depart- 
serted the language in the second sentence beginning ment under Section 7-38-62 NMSA 1978" for "or received 
"and other than penalties and interest" and ending "four by him as a distribution under 72-31-63 NMSA 1958" in 


or more ecusities”. é | the second sentence, and added the third sentence. 


7-38-44, Special procedures for administration of taxes on personal 
property when probable removal of property from state will 
jeopardize collection of taxes. 


A. Ifthe director or a county assessor has reasonable cause to believe that personal property, 
other than livestock, subject to valuation by him for property taxation purposes in a tax year will 
be removed from the state or the county, respectively, before the taxes for that year are due and 
that the removal of the property will jeopardize the collection of the tax, he may, for property sub- 
ject to valuation by him: 

(1), proceed immediately to determine the value of the property and.send a notice of valu- 
ation to the property owner; 

(2) at any time after sending the notice of valuation proceed to determine the taxes due 
on the property by using the prior year's tax rates if the current year's tax rates, have not been set 
and prepare and mail or deliver a property tax bill to the property owner and proceed to collect the 
taxes immediately; and 

(3) issue a demand warrant and proceed to collect unpaid taxes as delinquent taxes under 
the provisions of Sections 7-38-53 through 7-38-59 NMSA 1978 if,taxes are not paid upon demand. 

B: Payment of taxes determined on the basis of the prior year's tax'rates under this section 
constitutes full payment of the taxes on the property involved for the current tax year. 


History: 1953 Comp., § 72-31-44, enacted by Laws 
1973, ch. 258, § 84; 1974, ch. 92, § 16. 
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7-38-44.1. Special procedures for administration of taxes on real 
property divided.or combined. 


A. For real property subject to valuation for property taxation purposes in a taxable year that 
is divided or combined, a county shall proceed to determine the taxes due on the property by using 
the prior year's tax rate, if the current tax rates have not been set, and the prior year's value, if the 
current year value has not been set, and proceed to immediately, collect the taxes, penalties, inter- 
est and fees through the taxable year in which the property is divided or combined. 

B. A taxpayer shall pay the taxes, penalties, interest and fees due on real property divided or 
combined through the taxable year in which the property is divided or combined prior to filing a plat. 


History: Laws 2013, ch. 119, § 1. Emergency clauses. — Laws 2018, ch. 119, § 2 con- 
tained an emergency clause and was approved April 2, 
2013. ; 


7-38-45. Special provisions relating to administration of taxes on 
livestock. 


A. The New Mexico livestock board shall furnish to the department who shall forward to the 
county assessor of each county information obtained by it about the number, name and address 
of owner, description, movement, origin and destination of livestock being moved into or from any 
county. All such information shall be sent in duplicate to the county assessor into or from whose 
county livestock are being moved. Upon receipt of the information, the assessor shall send the 
duplicate to the department with a notation indicating the date on which it was received. The live- 
stock board report made under this section fulfills the livestock owner's peepona yi to make a 
report of the livestock under Section 7-86-21 NMSA 1978. 

B. Notwithstanding any other provision in the Property Tax Code to the ennbtrery, either the 
county assessor or the director may: 

(1). determine the value of livestock for property taxation purposes at any time the live- 
stock are subject to valuation under the Property Tax Code whether or not the owner of the live- 
stock or any other person has reported them for valuation; 
| (2) “issue-a notice of valuation of livestock at any time after a determination of valuation 
has been made of livestock for property taxation purposes; 

(3) prepare and deliver a tax bill and collect taxes on livestock at any time after a notice of 
valuation has been issued when there is reasonable cause to believe that it would jeopardize the 
collection of the taxes if the regular tax collection cycle in the Property Tax Code was followed; and 

(4) issue a demand warrant to enforce collection of taxes on livestock as delinquent taxes 
if there is reasonable cause to believe that the livestock may be moved out of the state prior to the 
payment of taxes, and proceed to collect the taxes as delinquent taxes by sale of the livestock in 
accordance with Sections 7-38-53 through 7-38-59 NMSA 1978. 

C. In the preparation of a tax’bill under this section, the assessor or director may determine 
the tax due on the basis of the prior year's tax rates if the current year's tax rates have not yet 
been set. Taxes determined on livestock under this section are due when the tax bill is delivered 
to the owner or the person in charge of the livestock and are delinquent if not paid upon demand. 
Payment of taxes determined on the basis of the prior year's tax rates constitutes full payment of 
the taxes on the livestock for the current tax year. 


History: 1958 Comp., § 72-31-45, enacted by Laws Compiler's notes. — Pursuant to Laws 1977, ch. 256, 
1973, ch. 258, § 85; 1974, ch. 92, § 17. § 3, the livestock board is attached to the New Mexico de- 
partment of agriculture. 


7-38-46. Delinquent property taxes. 


A. Property taxes that are not paid within thirty days after the date on which they are due 
are delinquent unless a timely protest has been made under Sections 7-38-22 and 7-38-24 NMSA 
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7-38-47 ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 7-38-48 
1978, and in that case the amount of taxes attributable to the net taxable value of the property 
that is not in controversy becomes delinquent if not paid within thirty days after the due date. 

B. Ifproperty taxes would have otherwise been delinquent but for a timely protest having been 
made under Sections 7-38-22 and 7-38-24 NMSA 1978, property taxes are also delinquent if the 
property owner: 

(1) fails to pay his taxes or to appeal after a decision of a county valuation protests board, 
the director or a court within the time allowed for an appeal; or 

(2) fails to pay his taxes as ordered within ten days after the entry of a final order result- 
ing from a timely protest when that order is not appealable. 

C. Ifatimely protest has been made under Sections 7-38-22 and 7-38-24 NMSA 1978, property 
taxes are also delinquent if the property owner fails to pay his taxes within thirty days after the 
date on which they are due if that date is later than the dates determined under Paragraph (1) or 
(2) of Subsection B of this section. 

D. Notice of the date when taxes become delinquent must be published in a newspaper of gen- 
eral circulation within the county at least once a week for the three weeks immediately preceding 
the week in which the delinquency date for first and second installments of property taxes due 
occurs. Hach county treasurer shall cause the notice to be published for his county. 


History: 1953 Comp., § 72-31-46, enacted by Laws 
1973, ch. 258, § 86; 1982, ch. 28, § 18. 


7-38-47. Property taxes are personal obligation of owner of property. 


Property taxes imposed are the personal obligation of the person owning the property on the 
date on which the property was subject to valuation for property taxation purposes and a personal 
judgment may be rendered against him for the payment of property taxes that are delinquent to- 
gether, with any penalty and interest on the delinquent taxes. The sale or transfer of property after 
its valuation date does not relieve the former owner of personal liability for the property taxes 
imposed for that tax year. 


‘History: 1953 Comp., § 72-31-47, enacted by Laws 
1973, ch, 258, § 87. 


ANNOTATIONS 


County treasurer has no authority to enforce 
property: tax lien. — A county treasurer does not have 
the authority to file suit to enforce a persona! obligation 
of owners of real property for the collection of delinquent 
property taxes. The intent of the legislature is to place the 
authority to enforce the personal obligation provision of 
this section and the authority to proceed against property 


subject to a statutorily created tax lien in the taxation and 


* revenue department only. Colfax Cnty, v. Angel Fire Corp., 


1993-NMCA-015, 115 N.M. 146, 848 P.2d 532. 

Delinquent taxes. — A personal judgment may 
be rendered against the owners of property for delin- 
quent taxes. Cordova v. N.M. Taxation & Revenue Dep't, 
2005-NMCA-009, 136 N.M. 718, 104 P.3d 1104. 

Am. Jur. 2d, A.L.R. and CwJ.S. references. — 72 Am. 
Jur, 2d State and Local Taxation § 836. 

85.C.J.S, Taxation §978, 


7-38-48. Property taxes are a lien against real property from January 1; 
priorities; continuance of taxing process. 


A. Except as provided in Subsection B of this section, taxes on real property are a lien against 
the real property from January 1 of the tax year for which the taxes are imposed. The lien runs in 
favor of the state and secures the payment of taxes on the real property and any penalty and interest 
that become due. The lien continues until the taxes and any penalty and interest are paid. The lien 
created by this section is a first lien and paramount to any other interest in the property, perfected 
or unperfected. The annual taxing process provided for in the Property Tax Code shall continue as 
to any particular property regardless of prior tax delinquencies or of pending protests, actions for 
refunds or other tax controversies involving the property, including a sale for delinquent taxes. 

B. No lien is created pursuant to Subsection A of this section if: 

(1) the tax otherwise creating the lien is not due for the current tax year or the immedi- 
ately preceding property tax year; 
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(2) the tax otherwise creating the lien is the result of real estate improvements that were 
omitted from property tax pep sat in a prior aad and listed and billed pursuant to Section 7-38- 
76 NMSA 1978; and 

(3) the current owner was not:the owner a the time the iff GExiioncte! were orhibiodl and 
had no actual notice that the improvements were omitted. 


7 


History: 1958 Comp., § 72-31-48, enacted by Laws Lien not governed by recording act. — A tax lien 


1973, ch. 258, § 88; 1974, ch. 92, § 18; 2003, ch, 95, § 8. is not within the class of written instruments governed 
Cross references. — For property tax fiens on mobile by Section 14-9-3 NMSA 1978, relating to effect of unre- 

homes, see 7-38-52 and 66-3-204 NMSA 1978, * corded instruments: Cano v. Lovato, 1986-NMCA-048, 105 
The 2008 amendment, effective June 20, 2003, added N.M. 522, 734 P.2d 762, cert. quashed, 105 N.M. 438, 733 

the Subsection A designation and, in Subsection.A, in- P.2d 1321 (1987). 

serted "Except as provided in Subsection B of this section" County treasurer has no Authority to enforce 

at the beginning; and added Subsection B. property tax lien. — A county treasurer does not have 


the authority to file suit to.enforce a personal obligation 
of owners of real property for the collection of delinquent 
property taxes. The intent of the legislature is to place the 
authority to enforce the personal obligation provision of 
Section 7-38-47 NMSA 1978 and the authority to proceed 


ANNOTATIONS 


Tax liens attach to the interest of the vendee in a 
conditional sales contract, but terminates if the interest of 
the vendee is terminated through forfeiture or otherwise. 


MGIC Mortgage Corp. v. Bowen; 1977-NMSC-108, 91 N.M. against property subject to a statutorily created tax lien 
200, 572 P.2d 547. ' ' in the taxation and revenue department only. Colfax Cnty. 
Lien arises by operation of law. — The lien under 2 Pike Fire Corn, 1993-NMCA-015, 115 N.M. 146, 848 


this section arises by operation of law and is not depen- 
dent upon a filing of notice of lien for its creation and ef- 
fect against purchasers. Cano v. Lovato, 1986-NMCA-043, 
105 N.M. 522, 734 P.2d 762, cert. quashed, 105 N.M. 438, 
733 P.2d 1321 (1987). 


7-38-49. Unpaid property taxes; imposition of interest. 


If property taxes are not paid for any reason within thirty days after the date they are due, inter- 
est on the unpaid taxes shall accrue from the thirtieth day after they are due until the date they are 
paid. Interest shall accrue at the rate of one percent a month or any fraction of a month. Interest 
shall accrue whether or not protests have been resolved. However, in the case of a timely protest, 
interest payable shall be computed on a principal amount equal to the unpaid taxes finally deter- 
mined to be due upon resolution of the protest. Interest shall not be imposed on interest or on any 
penalty. tof) 


History: 1953. Comp., § 72-31-49, enacted by Laws Interest of spouse in estate by entireties as subject to 
1973, ch. 258, § 89. satisfaction of his or her individual debt, 75 A-L.R.2d 
a be 
ANNOTATIONS 84 C.J.S. Taxation §§ 585 to 606. 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d State and Local Taxation §§ 856, 858, 891 to 903. 


7-38-50. Delinquent taxes; civil penalties. 


A. If property taxes become delinquent, a penalty of one percent of the delinquent taxes for 
each month or any portion of a month they remain unpaid shall be imposed, but the total penalty 
shall not exceed five percent of the delinquent taxes except that, when the penalty determined 
under the foregoing provisions of this subsection is less than five dollars ($5.00), the penalty to be 
imposed shall be five dollars ($5.00). A county may suspend for a particular tax year application 
of the minimum penalty requirements of this subsection by resolution of its county commissioners 
adopted not later than September 1 of that tax year. A copy of any such resolution shall be for- 
warded to the county treasurer. 

B. If property taxes become delinquent because of an intent to defraud by the property owner, 
fifty percent of the property taxes due or fifty dollars ($50, 00), whichever is greater, shall be added 
as a penalty. 
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History: 1953 Comp., § 72-31-50, enacted by Laws : , ANNOTATIONS 
1973, ch. 258, § 90; 1975, ch. 20, § 1; 1976, ch. 14, § 1; 
1982, ch. 28, § 19. ; yicst Bo 815 Am. Jur, 2d, A.L.R. and OW.S, references. — 72 Am. 


Jur. 2d State and Local Taxation § 856, 


7-38-51. Notification to property owner of delinquent property taxes. 


A. In respect to any tax that is delinquent for more than thirty days as of June 30 of each year, 
the county treasurer shall mail a notice of delinquency to: 

(1) the owner of the property as shown on the property tax schedule at the address of the 
owner as shown on the most recent property tax schedule; and 

(2) any person other than the owner to whom the tax bill on the property was sent. 

B. The notice required by this section shall be in a form and contain the information prescribed 
by division regulations and shall include at least the following: 

(1) a description of the property upon which the property taxes are due; 

(2) astatement of the amount of property taxes due, the date on which they became delin- 
quent, the rate of accrual of interest and any penalties that may be charged; 

(3) a statement that if the property taxes due on real property are not paid within three 
years from the date of delinquency, the real property will be sold and a deed issued by the division; 
and 

(4) astatement that if property taxes due on personal property are not paid, the personal 
property may be seized and sold for taxes under authority of a demand warrant. 


History: 1958 Comp., § 72-31-51, enacted by Laws ANNOTATIONS 
1978, ch. 258, § 91; 1974 7 19; 2 0. 
a sts a ices el iba Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 


dur, 2d State and Local Taxation § 860. 


7-38-52. Notification to motor vehicle division of unpaid property taxes 
on manufactured homes; notice of filing constitutes lien on 
vehicle. 


A. Inthe preparation of the tax delinquency notices, the county treasurer shall ascertain those 
persons who have failed to pay taxes on manufactured homes. 

B. In addition to the information required under Section 7-38-51 NMSA 1978, delinquency no- 
tices sent to the persons determined under Subsection A of this section shall include the location 
and vehicle identification number of the manufactured home. 

C. A copy of the delinquency notice of unpaid taxes on a manufactured home shall be sent: to 
the motor vehicle division of the department. Upon receipt and filing of the notice by the motor 
vehicle division, the unpaid taxes, penalty and interest constitute a security interest in and a lien 
on the vehicle in accordance with Section 66-3-204 NMSA 1978. The delinquency notice sent to the 
owner of the manufactured home shall notify the owner of the mailing of the copy of the notifica- 
tion to the motor vehicle division and of the legal effect of the filing of the notice by that division. 

D. When the delinquent taxes, penalty and interest are fully paid, the county treasurer shall 
certify the fact of payment and shall prepare a notification of certified payment. The original notifi- 
cation shall be sent to the motor vehicle division of the department, and a copy shall be sent to the 
owner of the manufactured home. 

E. The lien provided for in this section is in addition to any other remedy available to the state 
for the collection of delinquent property taxes. 


History: 1953 Comp., § 72-31-52, enacted by Laws sentence in Subsection C and in the second sentence in 
1973, ch. 258, § 92; 1974, ch. 92, § 20; 1983, ch. 295, § 3; Subsection D and made a minor stylistic change in Sub- 
1991, ch. 166, § 9. section C. 


The 1991 amendment, effective June 14, 1991, de- 
leted "transportation" preceding "department" in the first 
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7-38-53. Collection of delinquent property taxes on personal property; 
assertion of claim against personal property. 


A county treasurer may collect delinquent property taxes on personal property by asserting 
a claim against the owner's personal property for which taxes are delinquent. A claim shall be 
asserted by service of a demand warrant by the county treasurer, an employee of his office desig- 
nated.by him or the county sheriff upon any person in possession of the personal property subject 
to the claim. 


History: 1953 Comp., § 72-31-53, enacted by Laws 
19738, ch. 258, § 93. 


7-38-54. Demand warrant; contents. 


A demand warrant shall: 
A. contain a statement of the authority for its issuance and service; 
B. identify the property owner, the amount of the delinquent taxes on his personal property 
and the date on which the taxes were due; 
C. describe the personal property subject to the tax and the demand warrant; 
D._ order the person on whom it is served to: 
(1) reveal the amount of personal property. in n his possession that is described in the de- 
mand warrant; 
(2) state the extent of his and any other person's interest in the personal property; 
(3) reveal the amount and kind of the property owner's personal property described inthe 
demand warrant that are in the possession of other persons; and 
(4) surrender the personal property described in the demand warrant and in his posses- 
sion; 
E, state the penalties for failure to comply with the terms of the warrant; and 
F, be signed by the county treasurer. : 


History: 1953 Comp., § 72-31-54, enacted by Laws 
19738, ch. 258, §. 94; 1974, ch. 92, § 21. 


7-38-55. Surrender of personal property; penalty for fstiigal 


A. Any person in the possession of personal property subject to i for delinquent bases bara 
upon whom service of a demand warrant has:been made must surrender the personal property to 
the county treasurer. However, that part of the personal property which is the subject of a bona 
fide attachment, execution or other similar process need not be surrendered:unless the property is 
released from the attachment, execution or other similar process. 

B. Any person who wrongfully fails or refuses to surrender personal siukioadchad is personally li- 
able for an amount equal to the value of the personal property not surrendered or the amount of 
the delinquent taxes, penalties and interest on that property, whichever i is less. 


History: 1953 Comp., § 72-31-55, enacted by’ Laws 
1973, ch. 258, § 95. 


7-38-56. Release of personal property seized. 


The county treasurer may release all or part of the:personal property seized if he determines 
that the release will facilitate the collection of the delinquent taxes. However, the release does not 
prevent the assertion of any subsequent claim against the property owner's personal property. 


History: 1953 Comp., § 72-31-56, enacted by Laws 
1973, ch. 258, § 96. 
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7-38-57. Notice of sale of personal property. 


A. As soonias practical after the seizure of personal property, but at least ten days before any 
proposed sale, the county treasurer shall notify the property owner by certified mail of the amount 
and kind of personal property seized and that the personal property will be sold for delinquent 
taxes on his personal property unless the ag penalties Bud interest are paid:prior to the time 
of the sale. 

B. The notice shall also state the amount of taxes, ‘Sen atied and interest: due, the time and 
place ofthe sale and any other information the department may require by regulation. 

C. The treasurer shall make a diligent inquiry as to the identity and whereabouts of other 
persons having an interest in the property seized and provide them with the same notice given the 
property owner. 

D. Failure to receive the notice of sale does not affect the validity of the sale. 


History: 1953 Comp., § 72-31-57, enacted by Laws Cross references. — For mailing of notices, see 7-38- 
19738, ch. 258, § 97; 1974, ch. 92, § 22. 84 NMSA 1978. 


7-38-58. Personal property sale requirements. 


A. The county treasurer must offer for sale all personal property seized by a demand warrant 
within sixty days of the date it is seized. 

B., Notice of the sale must be published in a newspaper of general circulation within the county 
where the personal property is to be sold at least once a week for the three weeks immediately 
preceding the week of the sale. The notice shall state the time and place of the sale and describe 
the personal property to be sold. The treasurer shall make a special effort to give notice of the sale 
to persons with a particular interest in special property and; apart from the requirements stated 
above, shall advertise the sale in a manner appropriate to thé’kind of property being sold. 

G, Personal property must be sold at public auction either by the treasurer or an auctioneer 
hired by him. The auction shall be held at a time and place designated by the treasurer, 

D. Ifa property owner's personal property is not sufficiently divisible to enable the trea- 
surer to sell part of it and extinguish the tax delinquency, the treasurer may sell all of the per- 
sonal property to extinguish the delinquency and return the remaining proceeds to the prop- 
erty owner. 

E. Before the sale, the treasurer shall determine a minimum sale price for the personal prop- 
erty. In determining the minimum price, the treasurer shall consider the value of the property 
owner's interest in the personal property, the amount of delinquent taxes, penalties and interest 
for which it is being sold and the expenses of the sale. Personal property may not be sold for less 
than the minimum price unless no offer met the minimum price when it was offered at an earlier 
public auction. 

F, Payment must be made in full and must be made immediately after an offer is accepted. 

G. If, prior to the time of the sale, the property owner pays his personal property taxes, penal- 
ties and interest due and any costs incurred in preparing for the sale, or makes satisfactory ar- 
rangements with the treasurer for the payment of these amounts, the treasurer shall return his 
personal property to him. 


History: 19538 Cemnd § 72-31-58, enacted by Laws Omissions: validity of notice of tax sale or of tax sale 

1978, ch, 258, §'98; 1974, ch. 92, § 23. proceeding which fails to state tax year or kind or type of 
_ taxes covered by tax assessments, 43 A.L.R.2d 988. 

ANNOTATIONS Inclusion or exclusion of first and last days in comput- 

Am, Jur, 2d, A.L,R. and, 0.J.S, references. — Ef. ing the time for performance of an act or event which 


must take place a certain number of days before a known 


fect. of misnomer of landowner or delinquent taxpayer in futute date, 98 A.L.R.2d 1381, 


notice, advertisement; etc., of tax foreclosure or sale, 43 
A.L.R.2d 967. 
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7-38-59. Certificates of sale; effect of certificates of sale. 


A. Upon receiving payment for the personal property sold, the county treasurer shall execute 
and deliver a certificate of sale to the purchaser. | | 
B. Acertificate of sale: 

(1) is prima facie evidence of the treasurer's right to ede the sale and conclusive evi- 
dence of the regularity of all proceedings relating to the sale; 

(2) transfers all of the former property: owner's interest in the personal property as of the 
date of sale. The purchaser takes the personal property free of any unrecorded or unfiled interests 
unknown to him at the time of sale; and 

(8) shall be in a form prescribed by régulation of the department. 


History: 1958 Comp., § 72-31-59, enacted by Laws 
1978, ch. 258, § 99, 


7-38-60. Notification to property owner of delinquent taxes. 


By June 10 of each year, the county treasurer shall mail a notice to each property owner of prop- 
erty for which taxes have been delinquent for more than two years. The notice shall be in a form 
and contain the information prescribed by department regulations and shall include the following: 

A. adescription of the property upon which the taxes are due; 

B. astatement of the amount of property taxes due, the date on which they became delinquent, 
the rate of accrual of interest and any penalties or costs that may be charged; ° 

C. -a statement that the delinquent tax account on real property will be transferred to the de- 
partment for collection; 

D. astatement that if taxes due on real property are not paid within three years from the date 
of delinquency, the real property will be sold and a deed issued; and 

E. astatement that if taxes due on personal property are not paid, the personal property may 
be seized and sold for taxes under authority of a demand warrant. 


History: 1953 Comp., § 72-31-61, enacted by Laws taxes delinquent for more than two years, as 7-38-61 
1973, ch. 258, § 101; 1978 Comp., § 7-38-61, recom- NMSA 1978. 
. piled as 1978 Comp., § 7-38-60 by Laws 1982, ch. 28, § The 1997 amendment, effective June 20, 1997, substi- 
21; 1997, ch. 124, § 1. tuted "department" for "division" throughout the section 
Recompilations. — Laws 1982, ch. 28, § 22, recom- and inserted "real property" in Subsection C. 


piled former 7-38-60. NMSA 1978, relating to property 


7-38-61. Real property taxes delinquent for more than two years; 
treasurer to prepare delinquency list; notation on property 
tax schedule. 


A. By July 1 of each year, the county treasurer shall prepare a property tax delinquency list 
of all real property for which taxes have been delinquent for more than two years. The tax delin- 
quency list shall contain the information and be in a form prescribed and submitted by the date 
required by department regulations. The county treasurer shall record the tax delinquency list in 
the office of the county clerk. There shall be no recording fee for recordation of the tax delinquency 
list. The updated final property tax sale list shall be recorded with the office of the county clerk the 
day following the sale of the PSOne ye There shall be no recording fee for recordation of the final 
property tax sale list. 

B, The county treasurer shall make a notation on the property tax schedule indicating that the 
account has been transferred to the department for collection at the time the tax delinquency list 
is mailed to the department. 


History: 1953 Comp., § 72-31-60, enacted by Laws 1; 1978 Comp., § 7-38-60, recompiled as 1978 Comp., 
1973, ch. 258, § 100; 1977, ch. 177, § 1; 1980 ch. 100, § § 7-38-61 by Laws 1982, ch. 28, § 22; 1997, ch. 124, § 2. 
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Recompilations. — Laws 1982, ch. 28, § 21, recompiled added "Real" at the beginning of the section heading, and 
former 7-38-61 NMSA 1978, relating to notification to prop- in Subsection A, inserted "real" in the first sentence and 
erty owner of delinquent taxes, as 7-38-60 NMSA 1978, added the third sentence, 


The 1997 amendment, effective June 20, 1997, substi- 
tuted "department" for "division" throughout the section, 


7-38-62. Authority of department to collect delinquent property taxes 
after receipt of tax delinquency list; allowing an authorized 
county treasurer to act as an agent of the department; use 
of penalties, interest and costs. 


A. After the receipt of the tax delinquency list, the department has the responsibility and ex- 
clusive authority to take all action necessary to collect delinquent taxes shown on the list. This 
authority includes bringing collection actions in the district courts based upon the personal liabil- 
ity of the property owner for taxes as well as the actions authorized in the Property Tax Code for 
proceeding against the property subject to the tax for collection of delinquent taxes. 

B. Payment of delinquent taxes listed and any penalty, interest or costs due in connection with 
those taxes shall be made to the department if occurring after the receipt by the department of 
the tax delinquency list; however, the department may authorize county treasurers to act as its 
agents in accepting payments of taxes, penalties, interest or costs due to the department, including 
payments made pursuant to an installment agreement authorized by Section 7-38-68 NMSA 1978. 

C. Penalties, interest and costs due received by the department pursuant to Subsection B of 
this section shall be retained by the department for use, subject to appropriation by the legisla- 
ture, in the administration of the Property Tax Code. 


History: 1953 Comp., § 72-31-62, enacted by Laws after the first occurrence of "department", deleted "under" 
19783, ch. 258, § 102; 1990, ch. 22, § 5; 2015, ch. 44, § 1. and added "pursuant to Subsection B of". 

The 2015 amendment, effective July 1, 2015, allowed The 1990 amendment, effective May 16, 1990, added 
the taxation and revenue department to authorize county "use of penalties, interest and costs” in the catchline and 
treasurers to act as agents of the department in accepting added the final sentence. 


payments made pursuant to.an installment agreement for 
the payment of delinquent property taxes; in the catch- 
line, added "allowing an authorized county treasurer to 
act as an agent of the department"; designated the first 


ANNOTATIONS 


Payment to county treasurer constitutes pay- 
ment to state. — Timely payments of delinquent tax 


two sentences of the section as Subsection A, designated to the county treasurer constituted payment to the state 
the third sentence of the section as Subsection B, and des- since treasurer had apparent if not statutory author- 
ignated the last sentence of the section as Subsection C; ity to accept payment of delinquent taxes on property 
in Subsection B, added "to the department, including pay- deeded to, but not yet sold by, the state. Tabet v. Campbell, 
ments made pursuant to an installment agreement autho- 1984-NMSO-059, 101 N.M. 334, 681 P.2d 1111. 


rized by Section 7-38-68 NMSA 1978"; in Subsection C, 


7-38-63. Payment of delinquent taxes to the department; distribution. 


At the time of payment to the department of delinquent taxes, interest and penalties, the de- 
partment shall issue a receipt to the property owner for the payment of delinquent taxes, penal- 
ties and interest. A duplicate of the receipt shall be mailed to the county treasurer together with 
a remittance of the property taxes paid. When the county treasurer receives the remittance of the 
taxes and the duplicate receipt, the treasurer shall make a notation of the payment of the property 
taxes, penalties and interest on the property tax schedule and shall distribute the property taxes 
to the appropriate governmental units in accordance with the regulations of the department of 
finance and administration. 


History: 1953 Comp., § 72-31-63, enacted by Laws and _ interests" following "taxes" in the second and third 


1978, ch. 258, § 108; 1979, ch. 373, § 1; 1990, ch. 22, § 6. sentences and, in the third sentence, inserted "of the prop- 
The 1990 amendment, effective May 16, 1990, substi- erty taxes, penalties and interests" and made a minor sty- 
tuted "department" for "division" in the section heading listic change. 


and in two places in the first sentence, deleted "penalties 
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7-38-64 TAXATION é‘ 7-38-65 


7-38-64. Repealed. 


Repeals. — Laws 1997, ch. 124, § 3 repealed 7-38-64 property for delinquent taxes, effective June 20, 1997. For 


NMSA 1978, as enacted by Laws 1973, ch. 258, § 104, re- provisions of former section, see we 1996 NMSA Tere. 0 on 
lating to the authority of the department to sell personal NMOneSource.com. 


7-38-65. Collection of delinquent taxes on real pti Saal sale of real- 
property. 


A. Ifa lien exists by the operation of Section 7-38-48 NMSA 1978, the department may collect 
delinquent taxes on real property by selling the real property on which the taxes have become de- 
linquent. The sale of real property for delinquent taxes shall be in accordance with the provisions 
of the Property Tax Code, Real. property may be sold for delinquent taxes at any time after the 
expiration of three years from the first date shown on the tax delinquency list on which the taxes 
became delinquent. Real property shall be offered for sale for delinquent.taxes either within four 
years after the first date shown on the tax delinquency list on which the taxes became delinquent 
or, if the department is barred by operation of law or, by order of a.court of competent jurisdiction 
from offering the property for sale for delinquent, taxes within four years after the first date shown 
on the tax delinquency list on which the taxes became delinquent, within one year from the time 
the department determines that it is no longer barred from selling the property, unless: 

(1) all delinquent, taxes, penalties, interest and costs due are paid by 5:00 p.m, of the day 
prior to the date of the sale;.or 

(2) an installment agreement for payment.of all delinquent taxes, penalties, interest atl 
costs due is entered into with the department by 5:00 p.m. of the day prior to the date of the sale 
pursuant to Section 7-38-68 NMSA 1978. 

B. Failure to offer property for sale within the time prescribed by Subsection A of this seckion 
shall not impair the validity or effect of any sale that does take place. 

C. The time requirements of this section are subject to the provisions of Section 7-38-83 NMSA 
1978. 

D. After January 1, 2014 and subject to the provisions of Subsection A of this: section, the 
department shall annually offer for sale in each county at least one real property listed on that 
county's property tax delinquency list, unless the director of the property tax division. of the de- 
partment and the county treasurer enter,into an agreement to postpone the delinquent property 
tax sale. The agreement to postpone the delinquent property tax sale shall be executed in writing, 
and copies shall be sent to the secretary of taxation and, revenue and the secretary of finance and 
administration. That agreement shall state: the reason for the postponement and the proposed 
remedy that will allow the department to conduct the sale in the future. 


History: 1953 Comp., §.72-31-65, enacted by Laws sale for, delinquent taxes within four years after the first 
1973, ch. 258, § 105; 1983, ch. 215, § 3; 1985, ch. 109, § date shown on the tax delinquency list on which the taxes 
9; 1985, ch. 226, § 1; 1990, ch. 22, § 7; 2001, ch. 253, § 1; became delinquent, unless". 

2001, ch. 254, § 1; 2008, ch. 95, § 4; 20183, ch. 155, § 1. 
The 2018 amendment; recive January 1, 2014, re- Le OV ANNOTATIONS , 


quired the taxation and revenue department to conduct Purpose of statutes on tax doddat is to give a mea- 
delinquent property tax sales in each county with delin- sure of certainty and security to tax titles, First. Nat'l 
quent-properties at least one time in each calendar year; Bank v., State, 1967-NMSC-097, 77 N.M. 695, 427 P.2d 995. 
and added Subsection D. Tax deeds prima facie valid. — Since tax deeds-at- 

Applicability. — Laws 2013, ch. 155, §2 provided that, tacked were signed by the proper officials, they were 
the provisions of Laws 2013, ch. 155, § 2 applies to prop- prima facie valid unless some departure from ate 


erty tax years beginning on or after January 1, 2014. mandates. which mate the, ah 
. conveyance a nullity and voi 
The 2003 amendment, effective June 20, 2003, added was established. The burden in this respect was’ on the 


ee pie by the lee of Section 7-38-48 NMSA state in order to overcome the prima facie effect granted 

at the beginning of Subsection A. 5 ils the deeds by former 72-8-43, 1953 Comp. First Nat'l.Bank 
The 2001 amendment, effective June 15, 2001, in A State, 1967-NMSC- 097, 77 N.M. 695, 427 P.2d 225, 

Paragraphs A(1) and (2), substituted "by 5:00 p.m. of the Tax deed issued before period of redemption has 


day prior to the date of sale" for "by the date of sale"; and expired is void. First Nat'l Bank v. State, 1967-NMSC-097, 
added Paragraph C. 77 N.M. 695, 427 P.2d 225, 

The 1990 amendment, effective May 16, 1990, in Sub- State is not an "owner" neither is it "person entitled 
section A, substituted "department" for "division" in the to redeem." First Nat'l Bank v. State, 1967-NMSC-097, 77 
first sentence and in Paragraph (2) and rewrote the fourth N.M. 695. 427 P.2d 225. 


sentence which read "Real property must be offered for 
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7-38-66 


State has no standing to assert rights of owner. 
— The rights preserved in the statutes are rights of "own- 
ers" as that term is interpreted, and the state cannot 
bring itself within the protection of the sections. Unless 
the conveyances were void and a nullity, the state has no 
standing to assert rights given by statute to "owners" or 
"persons entitled to redeem." First Nat'l Bank v. State, 
1967-NMSC-097, 77 N.M. 695, 427 P.2d 225. 

State in no better position than other strangers. 
— The state is in no better position to avoid its tax deeds 
or to claim deprivation of rights guaranteed by statute to 
the prior owner than would be some other stranger to the 
right. First Nat'l Bank v. State, 1967-NMSC-097, 77 N.M. 
695, 427 P.2d. 225, | 

Action to declare rights under the Property Tax 
Code. — A claim seeking to invalidate a tax sale due to 
inadequacy of price may be directed solely at the third- 
party purchasers of the property. Valenzuela v. Snyder, 
2014-NMCA-061, cert. granted, 2014-NMCERT-005. 

Where plaintiffs owed delinquent property taxes; the 
department sold the property at auction; the department 
established the minimum bid as $215; the fair market 
value of the property was at least $25,000; the buyers of 
the property, who were the only bidders, paid $215 for the 
property; the department issued a tax deed to the buy- 
ers; and plaintiffs filed suit against the buyers to set aside 
the sale, the suit against the buyers was permissible. 
Valenzuela v. Snyder, 2014-NMCA-061, cert. granted, 
2014-NMCERT-005, 

Inadequacy of purchase price. — The inadequacy 
of the purchase price or gross disproportionality be- 
tween the purchase price and the property's value are not 
grounds for setting aside a tax sale. Valenzuela v. Snyder, 
2014-NMCA-061, cert. granted, 2014-NMCERT-005, 
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Where plaintiffs owed delinquent property taxes; the 
department sold the property at auction; the department 
established the minimum bid as $215; the fair market 
value of the property was at least $25,000; the buyers of 
the property, who were the only bidders, paid $215 for the 
property; the department issued a tax deed to the buy- 
ers; and plaintiffs filed suit against the buyers to set aside 
the sale, the inadequacy of the purchase price or gross 
disproportionality between the purchase price and the 
property's value were not unconscionable and were not 
grounds for setting aside the tax sale. Valenzuela v, Sny- 
der, 2014-NMCA-061, cert. granted, 2014-NMCERT-005. 

Failure of proper notice would not invalidate sale. 
— If a valid assessment and levy had been made of the 
taxes, the county treasurer's failure to give a proper notice 
would not invalidate the tax sales. The neglect to give a 
proper notice or failure to give any notice at all would not 
discharge the tax or present a valid obstacle to the collec- 
tion thereof, Greene v. Esquibel, 1954-NMSC-089, 58 N.M. 
429, 272 P.2d 330. 

Continuity of adverse possession interrupted 
where land forfeited for taxes. — If, during the run- 
ning of the statute of limitations in favor of the adverse 
occupant of land, the land is forfeited to the state for 
taxes, the general rule is that continuity of possession 
is interrupted for the reason that the statute of limita- 
tions does not run against the state in the absence of 
some special provision to that effect. Greene v. Esquibel, 
1954-NMSC-039, 58 N.M. 429, 272 P.2d 330. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ease- 
ment, servitude, or covenant as affected by sale for taxes, 
7 A.L.R.5th 187. 


7-38-66. Sale of real property for delinquent taxes; notice of sale. 


A. . At least twenty days but not more than thirty days before the date of the sale for delinquent 
taxes, the department shall notify by certified mail, return receipt requested, and, for abandoned 
real property, an additional letter sent by first class mail, to the address as shown on the most re- 
cent property tax schedule, each property owner whose real property will be sold that the owner's 
real property will be sold to satisfy delinquent taxes, unless: 

(1) all delinquent taxes, penalties, interest El costs due are paid by 5:00 p.m, of the day 
prior to the date of the sale, or, for abandoned real property being sold via an online platform as 
provided in Subsection D of Section 7-38-67.1 NMSA 1978, all delinquent taxes, penalties, inter- 
est and costs due are paid by 5;00 p.m. of the day prior to the date the property is offered on the 
property tax division's website; or 

(2) an installment agreement for payment of all delinquent taxes, penalties, interest and 
costs due is entered into with the department by 5:00 p.m. of the day prior to the date of sale in 
accordance with Section 7-88-68 NMSA 1978, or, for abandoned real property sold via’an online 
platform as provided.in Subsection D of Section 7-38-67.1 NMSA 1978, an installment agreement 
for payment of all delinquent taxes, penalties, interest and costs due is entered into with the de- 
partment in accordance with Section 7-38-68 NMSA 1978 by 5:00 p.m. of the day prior to the date 
the property is offered on the proRenty tax division's website. 

B. The notice shall also: 

(1) state the amount of taxes, Barats interest and costs due; 

(2) . state the time and place of the sale; 

(3) ifonline, state the date and time the sale begins shy expires and the web address of the 
property tax division's website where the property being sold will be listed; 

(4). describe the real property that will be sold; 

(5) inform the property owner of the property owner's right to apply for an installment 
agreement with the department for payment of delinquent taxes, penalties, interest and costs, in 
accordance with Section 7-38-68 NMSA 1978; 
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7-38-66 TAXATION TAATAM 7-38-66 


(6) provide information on the name and phone number of the individual in:the depart- 
ment the owner can contact to arrange for an installment agreement in accordance with Section 7- 
38-68 NMSA 1978; and 

(7) contain any other information that the pi ites eg may require by rule. 

C. At the same time a notice required by Subsection A of this section is sent to the owner of the 
real property, a notice containing the information set out in Subsection B of this section shall also 
be sent to each person holding a lien or security interest of recordin the property if an address for 
such person is reasonably ascertainable through a search of the property records of the county in 
which the property is located. 

D. Failure of the department to mail a‘required notice by certified mail, return: receipt re- 
quested, shall invalidate the sale; provided, however, that return to the department of the notice of 
the return receipt shall be deemed adequate notice and shall not invalidate the sale. 

E. Proof that all delinquent taxes, penalties, interest and costs had been paid by 5:00 p.m. of 
the day prior to the date of sale shall prevent or invalidate the sale. 

F. For abandoned real property sold via an online platform as provided in Subsection D of Sec- 
tion. 7-38-67.1 NMSA 1978, proof that the owner has paid all delinquent taxes, penalties, interest 
and costs due by 5:00 p.m. of the day prior to the date the property is offered on the property tax 
division's website shall invalidate the sale. 

G. Proof that the owner has, by 5:00 p.m. of the day prior to the date of sale, entered into an 
installment agreement to pay all delinquent taxes, penalties, interest and costs as provided in Sec- 
tion 7-38-68 NMSA 1978 and that timely hayments under such agreement are being made shall 
prevent or invalidate the sale. 

H. For abandoned real property sold via an online platform as provided in Subsection D of Sec- 
tion 7-38-67.1 NMSA 1978, proof that the owner has entered into an installment agreement with 
the department for payment of all delinquent taxes, penalties, interest and costs due in accordance 
with Section 7-38-68 NMSA 1978 by 5:00 p.m. of the day prior to the date the property is offered 
on the property tax division's website shall invalidate the sale. 

I, The time requirements of this section are subject to the provisions of Section ‘7-38-83 NMSA 
1978. 


History: 1953 Comp., § 72-31-66, enacted by Laws .__ of sale" and deleted "prior to the date of-sale" following 
1973, ch. 258, § 106; 1980, ch. 104, § 1; 1982, ch. 28, "interests and costs"; and added Subsection,G. 
-§ 28; 1983, ch. 215, § 4; 1990, ch, 22, § 8; 2001, ch. 253, The 1990 amendment, effective May 16, 1990, subati: 
§ 2; 2001, ch. 254, § 2; 2018, ch. 50, § 2. tuted "department" for "division" throughout the section; 

The 2018 amendment, effective May 16, 2018, pro- added Subsection C; redesignated former Subsections C to 
vided procedures for the sale of abandoned real property E as Subsections D to F; rewrote the provisions of Subsec- 
for which delinquent property tax is due; in Subsection A, tion D which read "Failure of the division to mail the notice 
in the introductory clause, after "return receipt requested", by certified mail, return receipt requested, or failure of the 
added "and, for abandoned real property, an additional let- division to receive the return receipt shall invalidate the 
ter sent by first class mail", in Paragraph A(1), after "date sale; provided, however, that the receipt by the division of a 
of the sale", added the remainder of the paragraph, and return receipt indicating that the taxpayer does not reside 
in Paragraph A(2), after "Section 7-38-68 NMSA 1978", at the address shown on the most. recent property tax sched- 
added the. remainder of the paragraph; in Subsection B, ule shall be deemed adequate notice and shall not invali- 
added a new ileal B(3) and redesignated former date the sale"; and: made numerous minor stylistic changes. 
Paragraphs B(3) through B(6) as Paragraphs B(4) through ’ 
B(7), respectively, in Paragraph B(5), after "property owner ANNOTATIONS 


of", deleted "his" and added "the property owner's", and af- 
ter "right to", deleted. "enter into" and added "apply for", in 
Paragraph B(6), after "department the", deleted "taxpayer" 
and added "owner", and in Paragraph B(7), after "require 
by", deleted "regulation" and added "rule"; in Subsection 
C, after "owner of the", added "real"; in Subsection E, after 
"Proof", deleted "by the taxpayer"; added a new Subsection 


Taxpayer testimony insufficient to create issue 
of material fact. — In the face of documentary evidence 
establishing that the initial payment made by taxpayer 
for delinquent taxes corresponded to payment of one-half 
of his delinquent taxes, penalties, and interest, taxpayer's 
per eens testimony as to his subjective belief that 
: : : e had paid his taxes for certain tax years was insuffi- 
F and redesignated former Subsection F as Subsection G; cient to create a genuine issue of material fact as to prior 
in Subsection G, after Proof", deleted by the taxpayer payment. Cordova v. NM. Taxation°& Revenue Dep't., 
and after "that the", deleted "taxpayer" and added "owner"; 2005-NMCA-009, 136 N.M. 713, 104 P.3d 1104. 
and added Subsection H and redesignated former Subsec- Due process required. — A tax sale by the division is 


tion G as Subsection I. : ; ‘ 
a taking of property by the government, and the notice of 
The 2001 amendment, effective June 15, 2001, in such taking must comply with minimum due process stan- 
Paragraphs A(1), (2) and Subsection E, substituted "by dards under the United States and New Mexico Constitu- 


5:00 p.m. of the day prior to the date of sale" for “by thé tions. Patrick v. Rice, 1991-NMCA-063, 112 N.M. 285. 814 
date of sale"; added Paragraphs B(4) and (5); in Subsec- ; aL its i } ayia 
tion F, added "by 5:00 p.m. of the day prior to the date Pa eat Soe ee ae ah ep etc ge 
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Section 7-38-70C NMSA 1978 subject to notice re- 
quirements. — The legislature did not intend to apply 
Section 7-38-70C NMSA 1978 (limitation period to chal- 
lenge tax sale) when the state fails to comply with the 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


notice requirements of this section and federal and state: 


constitutional due process requirements. Hoffman v. State 
Taxation & Revenue Dep't, 1994-NMCA-032, 117 N.M. 
263, 871 P.2d 27. 

Due process requirements. — Due process requires 
that the state must provide notice of sale to parties whose 
interest in property would be affected by a tax sale, as long 
as that information is reasonably ascertainable. Brown v. 


Greig, 1987-NMCA-096, 106 N.M. 202, 740 P.2d 1186, cert.’ 


denied, 106 N,M, 174, 740 P.2d 1158. 

Persons to whom notice is necessary. — In ead 
ing with the intent of the legislature to notify "each prop- 
erty owner" of an impending sale of his property, it is 
implicit that the legislature also intended that holders of 
record title be notified of the same thing. Brown v. Greig, 
1987-NMCA-096, 106 N.M. 202, 740 P.2d 1186, cert. de- 
nied, 106 N.M. 174, 740 P.2d 1158. 

Indications of ownership. — When the record owner 
of three lots orally notified the county assessor that he no 
longer owned the lots and would not be responsible for the 
property taxes, that notice did not constitute a waiver of 


his right to be notified of the subsequent delinquency prior, 


to the tax sales, where the purchaser never recorded his 
deeds; record owner repurchased the properties, and no 
documentation, other than the grant of an easement, ap- 
peared of record which would have indicated purchaser's 
interest in the property. Brown v, Greig, 1987-NMCA-096, 
106 N.M. 202, 740 P.2d 1186, cert. denied, 106 N.M. 174, 
740 P.2d 1158. 

Notice requirements in effect at time of sale ap- 
ply. — A tax sale is controlled by the notice requirements 
in effect at the time of the sale, not by those in effect when 
the tax lien arose.’ Buescher v. Jaquez, 1983-NMSC-107, 
101 N.M. 2, 677 P.2d 615. 

Reasonable diligence to locate taxpayer contact 
information. — Where the state failed to contact the util- 
ity company that served the nonresident taxpayer's rural 
property, to red tag the taxpayer's property with a warn- 
ing of the tax deficiency, and to access public records in the 
state where the taxpayer was known to reside; accessed 
only two internet websites that contained published tele- 
phone and address information when the state knew that 
the contact information listed under. the taxpayer's name 
was unpublished; and although the taxpayer was a promi- 
nent businessman and property owner in his home state, 
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the notice actually got to the right address. The statute 
does not turn on the technical accuracy of the address 
typed on the envelope, which is merely a delivery vehicle, 
but upon mailing the notice "to the address" shown on the 
latest tax schedule. Wine v. Neal, 1983-NMSC-087, 100 
N.M. 481, 671 P.2d 1142, 

Incorrect address immaterial if no challenge on 
those grounds. — There is no basis for voiding a tax 
sale merely because the proper address was not correctly 
printed on the notice envelope,,where there is no chal- 
lenge as to whether the notice actually reached the correct 
address, Wine v. Neal, 1988-NMSC-087, 100 N.M. 431, 671 
P.2d 1142, 

Intent of 1990 amendment, to Subsection D. — Sub- 
section D of this section, as amended in 1990, was intended 
to legislatively overrule the Supreme Court's decision 
in State ex rel. Klineline v, Blackhurst, 1988-NMSC-015, 
106. N.M. 732, 749 P.2d:1111. Cordova v,.N.M. Taxation & 
Revenue Dep't., 2005- NMCA- 009, 136 N.M, 718, 104 P.3d 
1104. 

Receipt of notice of return receipt shall be 
deemed. adequate notice.as long as the notice of the 
tax sale was mailed in compliance with Subsection A of 
this section. Cordova v, N.M. Taxation & Revenue Dep't., 
2005-NMCA-009, 136 N.M. 713, 104 P.3d 1104. 

Failure to notify rendering sale invalid, — Tax 
sale was invalid since the owner had sent the county a 
change of address and the division's attempt to notify the 
owner of delinquent taxes and of the tax sale failed, due 


_ primarily to the county treasurer's initial failure to,prop- 


erly record the owner's new address. Chavez v. Sharvelle, 
1988-NMCA-005, 106 N.M. 793,750 P.2d 1119, cert. de- 
nied, 107 N.M. 16, 751 P.2d 700; 

Validity of sale not affected by failure to deliver 
notice. — Since party did not receive the notices required 
by former 72-8-30, 1953 Comp., to be mailed to him by the 
tax commission at least 30 days (now 20) prior to the'ac- 


, tual sale, if such notice was mailed, it was specifically pro- 


failed to use internet websites that would produce infor- , 


mation about the taxpayer, the state was not reasonably 
diligent in attempting to locate the reasonably ascertain- 
able contact information of the deficient taxpayer before 
selling his property at auction in violation of due process. 
Gates v. N.M. Taxation & Revenue Dept., 2008-NMCA-023, 
143 N.M., 446, 176 P.3d 1178. 

Duty to seek correct address, — Subsection A re- 
quires the division (department) to send notice to de- 
linquent taxpayers via certified mail, return receipt re- 
quested. This requirement implicitly requires the division 
(department) to send the notice to the correct address. The 
division (department) has an affirmative duty to seek out, 
by "diligent search and inquiry", the correct address of 
each property owner, and failure to do so may violate due 
process. Patrick v. Rice, 1991-NMCA-063,'112 N.M. 285, 
814 P.2d 468, cert. denied, 112 N.M. 308, 815 P.2d 161. 

Incorrect address does not invalidate sale. — The 
return of a notice of tax sale to the department indicating 
an incorrect address did not invalidate the tax sale. Cano 
v. Lovato, 1986-NMCA-043, 105 N.M, 522, 734 P.2d 762, 
cert. quashed, 105 N.M. 438, 733 P.2d 1321 (1987). 

Incorrect address immaterial if notice received, 
— The incorrect address on the envelope is immaterial if 


vided in that section that the fact that the notice was not 
delivered to the addressee would not affect the validity of 
any subsequent sale. Bailey v. Barranca, 1971-NMSC-074, 

83 N.M. 90, 488 P.2d 725, 

Effect of failure of notice. — A tax sale will not be 
invalidated under the curative act for failure to give, or 
of the taxpayer to receive, notice of taxes due or that re- 
demption time is about to expire, Bailey v. Barranca, 
1971-NMSC-074, 83 N.M. 90, 488 P.2d 725; Worman v. 
Echo Ridge Homes Coop., 1982. NMSC-081, 98 N. M. 2a; 
647 P.2d 870. 

Failure to give notice does not cpnativate con- 
structive fraud. — Failure to give notice of a tax sale 
of land or the failure of taxpayer to receive such notice, 


_ standing alone, does not constitute constructive fraud in- 
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validating the tax sale. Lamb v, Manley, 1954-NMSC-046, 
58 N.M. 292, 270 P.2d 706; Worman v. Echo Ridge Homes 
Coop., 1982-NMSC-081, 98 N.M. 237, 647 P.2d 870. 

The failure to send notice of a delinquent tax sale to the 
record owner, and to red tag the land, does not amount to 
constructive fraud. Worman v. Echo Ridge Homes Coop., 
1982-NMSC-081, 98.N.M. 237, 647 P.2d.870. 

Am, Jur, 2d, A.L.R. and C.J.S; references, —72 Am. 
Jur, 2d State and Local ‘Taxation §§ 904 to 930. \- 

Effect of misnomer of landowner or delinquent taxpayer 
in notice, advertisement, etc. of tax foreclosure or sale, 43 
A.L.R.2d 967. ° 

Omissions; validity of notice of tax baie or of tax sale 
proceeding which fails to state'tax year or kind or type of 
taxes covered by tax assessments, 43 A..R.2d 988. 

Inclusion or exclusion of first and last days in comput- 
ing the time for performance of an act or event: which 
must take place a certain number of days Deere a iy ine 
future date, 98 A.L.R.2d 1331, 

85 C.J.S. Taxation § 1101 et seq. 


© 2022 State of New, Mexico. New Mexico Compilation Commission, All rights reserved, 


7-38-67 TAXATION 7-38-67 


7-38-67. Real property sale requirements. 


A. Real property shall not be sold for delinquent taxes before the expiration of three years from 
the first date shown on the tax delinquency list on which the taxes on the real property. became 
delinquent. 

B. Notice of the sale shall be published in a local newspaper within the county where the real 
property is located or, if there is no local county or municipal newspaper, then a newspaper pub- 
lished in a county contiguous to or near the county in which the real property is located, at least 
once a week for the three weeks immediately preceding the week of the sale. For more generalized 
notice, the department may choose to publish notice of the sale also in a newspaper not published 
within the county and of more general circulation. The notice shall state the time and place of the 
sale and shall include a description of the real Property sufficient to permit its identification and 
location by potential purchasers. 

C. Real property shall be sold at public Suictio’ either by the department or an auctioneer 
hired by the department. The auction shall be held in the county where the real property is located 
at a time and place designated by the department. 

D. Ifthe real property can be divided so as to enable the department to sell only part of it and 
pay all delinquent taxes, penalties, interest and costs, the department may, with the consent of the 
owner, sell only a part of the real property. 

E. Before the sale, the department shall determine a minimum sale price for the real prop- 
erty. In determining the minimum price, the department shall consider the value of the property 
owner's interest in the real property, the amount of all delinquent taxes, penalties and interest 
for which it is being sold and the costs. The minimum price shall not be less than the total of all 
delinquent taxes, penalties, interest and costs. Real property shall not be sold for less than the 
minimum price unless no offer met the minimum price when it was offered at an earlier public 
auction or the property is sold in’accordance with the provisions of Subsection H of this section. A 
sale properly made under the authority of and in accordance with the requirements of this section 
constitutes full payment of all delinquent taxes, penalties and interest that are a lien against the 
property at the time of sale, and the sale extinguishes the lien. 

F. Payment shall be made in full by the close of the public auction before an offer may I 
deemed accepted by the department. 

G. Real property not offered for sale may be offered for sale at a later sale, but the require- 
ments of this section and Section 7-38-66 NMSA 1978 shall be met in connection with each sale. 

H. The board of trustees of a community land grant-merced governed pursuant to the provi- 
sions of Chapter 49, Article 1 NMSA 1978 or by statutes specific to the named land grant-merced 
shall be allowed to match the highest bid at a public auction, which shall entitle the board of trust- 
ees to purchase the property for the amount bid if: 

(1) the property is situated within the boundaries of that land grant- -merced as shown in 
the United States patent to the grant; 

(2). the bid covers all past taxes, penalties, interest and costs due on the property; and 

(3) the land becomes part of the common lands of the land grant-merced. 


History: 1953 Comp., § 72-31-67, enacted by Laws The 2001 amendment, effective June 15, 2001, in Sub- 
1973, ch, 258, § 107; 1974, ch. 92, § 24; 1982, ch. 28, section B, substituted "local newspaper" for "newspaper of 
§ 24; 1983, ch. 215,85; 1995, ch. 12, § 12; 2001, ch. 253, general circulation", added "or, if there is no local county 
§ 3; 2001, ch. 254, § 3; 2005, ch. 211, § 1. or municipal newspaper, then a newspaper published in a 

Cross references. — For laws relating to land grant- county contiguous to or near the county in which the real 
merced, see 49-1-1 to 49-1-22 NMSA 1978. property is located", and added the second sentence. 

The 2005 amendment, effective July 1, 2005, in Sub- The 1995 amendment, effective June 16, 1995, substi- 
section E, provided that real property shall not be sold for tuted "department" for "division" throughout the section 
less than the minimum price unless no offer met the mini- and substituted "costs" for "expenses of the sale" in Sub- 
era price when the property is sold in accordance with section D and in two places in Subsection E. 

ubsection Hand added Subsection H to provide that the 
board of trustees’ shall be allowed to match the highest . ANNOTATIONS 


bid at a public auction and purchase the property for the 
amount bid if the property is within a land grant-merced, 
the bid covers all past taxes, penalties, interest and costs 
and the land becomes part of the common lands of the 
land grant-merced. 


Notice by publication inadequate for mortgagee. 
— Notice by publication, in compliance with this section, 
does not provide a mortgagee of real property with con- 
stitutionally adequate notice of a proceeding to sell the 
mortgaged property for nonpayment of taxes. Macaron v. 
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Assocs, Capital Servs. Corp., 1987-NMCA-005, 105 N.M. 
380, 733 P.2d 11. 

Owner's interest. — Subsection E of this section re- 
quires the department to "consider" both the owner's 
interest and the amount of delinquent taxes, penalties, 
and costs, but then the department is directed to set the 
minimum price as not less than the total of the delinquent 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-67.1 


appear to have required any definite amount representing 
the owner's interest as part of the minimum sale price. 
Cochrell v. Mitchell, 2003-NMCA-094, 134 N.M. 180, 75 
P.3d 396. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §§ 931 to 939. 

85 C.J.S. Taxation §§ 798 to 808. 


taxes, penalties, and costs. Thus, the legislature does not 


7-38-67.1. Sale of abandoned real property; notice of sale; requirements. 


A. Abandoned real property may be sold by special sale. 

B. Notice of the sale shall be published in a local newspaper within the county where the 
abandoned real property is located, or in a newspaper published in a county contiguous to or near 
the county in which the abandoned real property is located, the week immediately preceding the 
week of the sale. In cases where abandoned real property is offered for sale via an online platform 
pursuant to Subsection D of this section, the notice of the sale shall be published in a local newspa- 
per within the county where the abandoned real property is located, or in a newspaper published 
in a county contiguous to or near the county in which the abandoned real property is located, the 
week immediately preceding the week of the beginning of the continuous online sale. Online sales 
notices pursuant to this section shall also be published on the property tax division's website. The 
notice shall: 

(1) state the time and place of the sale; 

(2) if the sale is made via an online sale pursuant to Subsection D of this section, state 
the date and time the sale will begin and expire and the property tax division's website where the 
property being sold will be listed; 

(3) include the name of the subdivision in which the abandoned real property is located; 

(4) state the total minimum bid; and 

(5) provide the phone number of the property tax division and the web address where in- 
terested buyers may obtain copies of the list of properties to be sold. 

C. Abandoned real property may be sold at public auction either by the department or an auc- 
tioneer hired by the department. The auction shall be held in the county where the abandoned real 
property is located at a time and place designated by the department. 

D. Abandoned real property may be offered for sale via an online platform on the apie: tax 
division's website, and notice shall be given pursuant to Subsection B of this section. The sales of 
abandoned real property listed on the property tax division's website may be continuous until De- 
cember 31 of the tax year in which the abandoned real property is offered for sale. For subsequent 
tax years, notice:shall be given pursuant to Subsection B of this section before the abandoned real 
property listed on the property tax division's website can be reoffered for sale. 

EK. Before the sale, the department shall determine a minimum sale price for the abandoned 
real property. In determining the minimum price, the department shall consider the amount of 
all delinquent taxes, penalties, interest and costs for which the abandoned real property is being 
sold. If the department determines the total amount due is in excess of the sale price that could 
reasonably be made through public auction, the property tax division may offer the abandoned 
real property for less than the total amount of delinquent taxes, penalties, interest and costs due. 

F. A sale properly made under the authority of and in accordance with the requirements of 
this section constitutes full payment of all delinquent taxes, penalties and interest that are a lien 
pursuant to Section 7-38-48 NMSA 1978 against the abandoned real property at the time of sale, 
and the sale extinguishes the lien. 

G.. Payment shall be made in full by the close of the Citic auction before an offer may be 
deemed accepted by the department. For abandoned real property sold via an online platform pur- 
suant to Subsection D of this section, payment’shall be made in full within one business day of the 
bid being accepted by the department before an offer may be deemed accepted by the department. 
Receipt of a bid from a buyer by the department is not acceptance of the bid by the department. 
The department shall notify the buyer whose bid is accepted by the department, and the one busi- 
ness day payment requirement begins at the time the buyer received notice of acceptance to the 
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buyer whose bid was accepted by the department. Notice of acceptance of a bid sent to a buyer by 
the department may be sent via email. Failure of a buyer whose bid was accepted by the depart- 
ment and to whom notice was sent by the department to pay the full sales price within one busi- 
ness day invalidates the sale and the property can be reoffered for sale unless the buyer receives 
an extension to make payment from the department. Requests for time extensions and approvals 
of time extensions can be made via email. 

H. The board of trustees of a community land grant-merced governed pursuant to the provi- 
sions of Chapter 49, Article 1 NMSA 1978, or by statutes specific to the named land grant-merced, 
shall be allowed to exercise the right of first offer to purchase the abandoned réal property if: 

(1) the abandoned real property offered for sale is situated within the boundaries of that 
land grant-merced as shown in the United States patent to the grant; 

(2) the offer covers all taxes, penalties, interest and costs due on the abandoned real prop- 
erty unless the minimum sales price is reduced below total amounts owed pursuant to Subsection 
E of this section; and 

(8) the land becomes part of the common lands of the land grant-merced. 

I. In the event that there is a competing interest in the abandoned real property by prior land- 
holders, such as land grant owners, pueblos or nontaxable entities, the secretary shall determine 
who has the prevailing right of first offer. 

J. The time requirements of this section are subject to the provisions of Section 7-38-83 NMSA 
1978. 

K. As used in this section, "right of first offer" means the department is obliged to undergo ex- 
clusive good faith negotiations with the rights holder before offering abandoned real property for 
sale to the public. 


History: 1978 Comp., § 7-38-67.1, enacted by Laws IV, § 23, was effective May 16, 2018, 90 days after the ad- 
2018, ch. 50, § 8. a ace of the legislature. 

Effective dates. — Laws 2018, ch. 50 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


7-38-68. Installment Acadiana te, 


A. The division may enter into an installment pbs 9 Lad for the payment of all ‘oinement 
_ property taxes, penalties, interest and costs due with respect to either real property or a manufac- 
tured home with the owner of the real property or manufactured home whose taxes have become 
delinquent and whose account for all or part of the delinquent taxes has been transferred for col- 
lection to the division. Execution of an installment agreement under this section by a property 
owner is an irrevocable admission of liability for all taxes that are: the subject of the agreement. 
The installment agreement shall be in writing and shall not extend for a period of more than 
thirty-six months. Interest shall accrue on the unpaid balance during the period of the installment 
agreement. The rate of interest shall be one percent a month, and no other interest on that portion 
of the principal representing unpaid taxes shall accrue while an installment agreement is in ef- 
fect, The division shall not enter into an installment agreement witha property owner.on or after 
the date of the initial sale of real property or manufactured home for delinquent taxes whether or 
not the real property or manufactured home is sold and a deed issued as:a result of that sale. The 
division shall promulgate regulations establishing requirements for a minimum down sieges 
and substantially equal monthly payments for installment agreements. : 
B. -Aninstallment agreement prevents any further action to collect the ol ametinestit fasits ee 
in the agreement as long as the terms of the agreement are met. 
C. The division may proceed under the Property Tax Gods to cllec the hoshetie taxes, REG: 
ties, interest and costs due and unpaid if: 
(1) installment payments are not made on or ores the ret specified in the pease 
(2) the property owner fails to pay other property taxes when required; or 
(3). any other condition contained in the agreement is not met. 
D. For the purpose of computing the time when real property or a fa chetiemdh home may 
be sold for delinquent taxes, the date of original delinquency shall be used when the delinquent 
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7-38-69 ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 7-38-70 
taxes have been the subject of an installment agreement that was BUbBEUsearrtay breached by the 
property owner. M 

EK. If an owner of real property or a manufactured home iets into an installment agreement 
and subsequently breaches the agreement under this section, the division shall not enter into 
another installment agreement with that property owner for the payment of the delinquent taxes 
that were the subject of the installment agreement. 

F. Alphabetically indexed and serially numbered records of installment agreements must be 
kept in the office of the director and made available for public inspection. 


History: 1953 Comp., § 72-31-68, enacted by Laws 
1973, ch. 258, § 108; 1985, ch. 109, § 10. 


7-38-69. Distribution of amounts collected under installment 
agreements. — 


Amounts collected under installment agreements entered into by the department that represent 
delinquent taxes shall be remitted to the county treasurer of the county to which the net taxable 
value of the property is allocated for distribution to the governmental units. Amounts collected 
that represent penalties, interest and costs shall be retained by the department in accordance 
with Section 7-38-71 NMSA 1978. Money collected shall be remitted at the times and in the man- 
ner required by regulations of the department of finance and administration. When the depart- 
ment has received payment in full of delinquent taxes, penalties, interest and costs paid under 
an installment agreement, the department shall notify the county treasurer of that fact, and the 
county treasurer shall make an entry on the property tax schedule indicating that the delinquent 
property taxes, penalties and interest have been paid. 


History: 1953 Comp., § 72-31-69, enacted by Laws 
1973, ch. 258, § 109; 1985, ch. 109, § 11; 1990, ch. 22, § 
9; 1995, ch. 12, § 13. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted the language beginning "interest and costs" for "and 
interest shall be retained by the department for use, subject 
to appropriation by the legislature, in the administration of 
the Property Tax Code" at the end of the second sentence, 
deleted the former third sentence which read "Amounts 
collected that represent costs shall be remitted to the state 
treasurer for deposit in the state general fund", and in- 
serted "and costs" near the beginning of the fourth sentence, 


The 1990 amendment, effective May 16, 1990, sub- 
stituted "department" for "division" in the first sentence, 
rewrote the second sentence which read "Amounts col- 
lected that represent penalties and interests shall be re- 
mitted to the appropriate county treasurer for deposit in 
the county general fund" and, in the final sentence, sub- 
stituted "department has received" for "county treasurer 
has received" and "the department shall notify the county 
treasurer of that fact and the county treasurer shall make 
an entry" for "he shall make an entry". 


7-38-70. Issuance of deeds as result of sale of real property for 
delinquent taxes; effect of deeds; limitation of action to 


challenge conveyance. 


A. Upon receiving payment for real property sold for delinquent taxes, the division shall ex- 
ecute and deliver a deed to the purchaser. 

B. If the real property was sold substantially i in accordance with the Property Tax Code, the 
deed conveys all of the former property owner's interest in the real property as of the date the 
state's lien for real property taxes arose in accordance with the Property Tax Code, subject only to 
perfected interests in the real property existing before the date the property tax lien arose. 

' C. After two years from the date of sale, neither the former real property owner shown on the 
property tax schedule as the delinquent taxpayer nor anyone claiming through him may bring an 
action challenging the conveyance. 

D. Subject to the limitation of Subsection C of this section, in all controversies and suits involv- 
ing title to real property held under a deed from the state issued under this section, any person 
claiming title adverse to that acquired by the deed from the state must prove, in order to defeat 
the title, that: 
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(1) the real property was not subject to taxation for the tax years for which the delinquent 
taxes for which it was sold were imposed; 

(2) the division failed to mail the notice required under Section 7-38-66 NMSA 1978 or rs 
receive any required return receipt; 

(3) he, or the person through whom he mepectes had title to the real property at the time of 
the sale and had paid all delinquent taxes, penalties, interest and costs prior to the sale as pro- 
vided.in Subsection E of Section 7-38-66 NMSA.1978; or 

(4) he, or the person through whom he claims, had entered into an installment sceaied 
to pay all delinquent taxes, penalties, interest and costs prior to the sale as provided in Section 7- 
38-68 NMSA 1978 and that all payments due were made timely. ; 


History: 1953 Comp., § 72-31-70, enacted by Laws Power of treasurer (department) to execute tax 
1973, ch. 258, § 110; 1982, ch. 28, § 25. deed is not exhausted until a deed is made in compliance 
ANNOTATIONS si toe v, ar telah 1954-NMSC-025, 58 N.M. 153, 
I. GENERAL CONSIDERATIONS. The assessment of property for taxation is one of 
Il. CHALLENGES TO TAX SALE. j the essential steps leading up to a sale for taxes. If an as- 
A. GENERALLY. sessment is void, it follows inevitably that the sale based 
B. STANDING. upon such assessment is likewise void. Baltzley v. sn 
C. . PARTICULAR GROUNDS: 1949-NMSC-065, 53 N.M. 502, 212 P.2d 417, 
Hl. . TITLE. . ; 
A. GENERALLY Il. CHALLENGES TO TAX SALE. 
B. PROPERTY DESCRIPTION. A, GENERALLY. 


Pres er aeke Grounds for challenge to tax sale are generally 
I. GENERAL CONSIDERATIONS. strictly limited to the grounds set forth in Subsection D 
j : i peers of this section, but there could be such a degree of non- 
Suing to quiet title within two years of tax sale. compliance with other required procedures that a tax sale 
— Section 42-6-1 NMSA 1978, which provides that "Ti- could be voided on grounds other than those of that sub- 
tle may be quieted against the owner or holder of any section. Cochrell v. Mitchell, 20083-NMCA-094, 134 N.M. 
mortgage, claim of lien or other encumbrance, where the 180. 75 P3d 396 : 4 
owner or holder of such mortgage, lien or encumbrance Si batantial compliance. | Gul centiand? moan evar 
has permitted [the encumbrance] to become barred by a trial court is empowered to review the sale procedures, 
the statute of limitations," does not bar a plaintiff from but not for the purpose of requiring letter-perfect compli- 
initiating a suit to quiet title to clear a cloud against the ance with each requirement of the statutes. Cochrell: v. 
title within the two-year period following a tax sale, pro- Mitchell. 2003-NMCA-094. 134 N.M. 180. 75 P.3d 396 
vided in Subsection D of this section. Bentz v. Peterson, A reading Ar ihe entirety of this section, together aritts 
1988-NMCA-071, 107 N.M. 597, 762 P.2d 259. the cases, indicates that the substantial compliance lan- 
Time of delivery of deed. — This section does not guage of Subsection B of this section, must overlay all the 
‘mandate immediate delivery of the deed at the time of other statutes that comprise the Property Tax Code. Co- 


sale; thus, a deed delivered one month after the tax sale chrell v. Mitchell, 2003-NMCA-094, 134 N.M. 180, 75 P3d 
was issued pursuant to statutory authority, and the sale 396. : , Slade ad : 


and deed could not be invalidated on the basis of a claimed This section is "curative" statute that stringently 


jurisdictional defect. Cano v. Lovato, 1986-NMCA-043 limits the 
, grounds upon which a successful attack upon 
105 N.M. 522, 784 P.2d 762, cert. quashed, 105 N.M. 438, a tax deed issued by the state may be made. It also lim- 


783 P.2d 1321. 
ened sp its the ti 
Applicability of recording act. — Section 14-9-3 ., ior: Muse Me eter, Poo Rapa FEB E. " florins 
NMSA 1978, relating to effect of unrecorded instruments Tax deed prima facie valid. — Since tax deeds at- 
applies to tax deeds. Cano v. Lovato, 1986-NMCA-043, 105 tacked were signed by the proper officials, they were 
Nee 734 P.2d 762, cert. quashed, 105 N.M. 438, 733 prima facie valid unless some departure from statutory 
each ‘tol deed fr h f mandates, which made the conveyance a nullity and void, 
rantees in quitclaim dee om, purcaaser O was established, The burden in this respect,was on the 
property sold for taxes would take subject to all defects state in order to overcome the prima facie effect granted 
therein of which they knew, or which an examination of the deeds by former 79-8-43. 1953 Comp. First Nat'l Bank 
the record would disclose. State ex rel. State Tax Comm'n. + State, 1967-NMSC-097 77 N.M:695 427 P.2d 225.. 
v. aa Cia, Dea it eae 77 ep tel P.2d 230. Tax titles subject to attack for failure of proce- 
ee ks Todttailyeaa peceuale ve se leathe nerd Nar dure, — While the title received from the state is a new 
pata and paramount title in fee simple absolute, tax titles are 
rag ts Us State, ee es 77 NM. pees 427 P. ae 225, commonly subject to attack for failure to comply with 
; Xd ip owner's rig : to ad ase. ce ormer . statutory procedures in the assessment:and collection of 
statutory language gave the original owner of the land taxes, in the sale of properties because of failure to pay 
the preferential right to purchase the property upon the taxes and in the‘redemption from tax sale. State ex rel. 


payment of the full amount of taxes, penalties, interest State Tax Comm'n ‘v: Garcia, 1967-NMSC- 098, 77 NLM. 

and costs for which the property was sold by the tax sale 703, 427 P.2d 230. 

proceedings. The purpose of the legislature was to grant a 

preference to the original property owner to become rein- B. STANDING. 

vested of his property upon payment of taxes, penalties, ... Ay eenad ta etholli bbl f title ha ai 

interest and costs. Trujillo v. Montano, 1958-NMSC-079, ppellants without color of titie have no standing 

64 N.M. 259, 327 P.2d 326 (decided under prior law). to contest deed. — Since appellants could show no color 
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of title, they did not have title to the land at the time of 
the sale and were not the owners of the land sold for taxes 
and, therefore, could not claim fraud nor contest appel- 
lee's tax deed under provisions of former version of this 
section. Griego v. Roybal, 1970: NMBC- 021, 81 N.M. 202; 
465 P.2d 85. 

Mere possession of land: is not such substantial right 
as would constitute "title" required by this section. Griego 
v, Roybal, 1970-NMSC-021, 81 N.M. 202, 465 P.2d 85. 

State in no better position than other stranger. 
— The state is in no better position to avoid its deeds or 
to claim deprivation of rights guaranteed by statute to 
the prior owner than would be some other stranger to the 
right. First Nat'l Bank v. State, 1967-NMSC-097, 77 N.M. 
695, 427 P.2d 225. 

State has no standing to assert rights of own- 
ers. — The rights preserved in the statutes are rights of 
"owners" as that term is.interpreted, and the state cannot 
bring itself within the protection of those statutes. Unless 
the conveyances were void and a nullity, the state has no 
standing to assert rights given by statute to "owners" or 

"persons entitled to redeem.” First Nat'l Bank v. State, 
1967-NMSC-097, 77 N.M. 695, 427 P.2d 225. 


C. PARTICULAR GROUNDS. 


.Fraud.as grounds for challenge of tax deed. — 
Prior to 1973, constructive fraud by the officer selling 
property was a statutory ground for attacking a tax deed 
but in 1978, the legislature amended the Property Tax 
Code, omitting fraud by tax officials from the list of statu- 
tory grounds for attacking a tax deed. Cordova v. N.M. 
Taxation & Revenue Dep't., 2005-NMCA-009, 136 N.M: 
713, 104 P3d 1104. r 

Fraud, by county treasurer avoids tax title. — 
Fraud on the part of the county treasurer, either actual or 
constructive, will suffice to avoid a tax title and save prop- 
erty from forfeiture, Trujillo v. Dimas, 1956-NMSC- 048, 
61 N.M. 235, 297 P.2d 1060. 

Constitutional and statutory notice requirements 
applicable to Subsection C. — The legislature did 
not intend to apply Subsection C when the state fails to 
comply with the notice requirements of Section 7-38-66 
NMSA 1978 and federal and state constitutional due pro- 
cess requirements. Hoffman v. State, Taxation & Revenue 
Dep't, 1994-NMCA-032, 117 N.M. 263, 871 P.2d 27. 

Notice of tax sale constitutionally inadequate. 
The notice of a tax sale\was constitutionally inadequate 
under both the United States and New Mexico Constitu- 
tions, since the notice was mailed only to the taxpayer's 
old address, the notice was returned with a stamp indi- 
cating that the forwarding address had expired, and the 
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new location of the taxpayer was reasonably ascertainable | 


since she had submitted a change of address to the county 
assessor. Hoffman v. State, Taxation & Revenue Dep't, 
1994-NMCA-032, 117 N.M. 263, 871 P.2d 27. 

Clear evidence necessary to set aside tax deed for 
One seeking to set aside a tax title on the ground 
of fraud, actual or constructive, in giving out erroneous 
information, has the burden of establishing such fact by 
clear and convincing evidence, a mere preponderance will 
not suffice. Trujillo v, Dimas, 1956-NMSC-043, 61 N.M, 


7-38-70 


the same land with a proper description. Trujillo v. Mon- 
tano, 1958-NMSC-079, 64 N.M. 259, 327 P.2d 326. 


"TIL, TITLE, 
~ A. GENERALLY, 


Former vendor's interest transferred. — Under 
Subsection B,-all of the former vendor's interests in the 
real:property were conveyed to the defendants by the tax 
deed because the vendor is a "former property owner." 
Thus, the vendor's legal title to the property was con- 
veyed to the defendants because legal title is clearly an 
interest in real property. Further, the vendor lost its re- 
versionary interest in the property because it ‘lost legal 
title to the land. Southwest Land Inv., Inc. v. Hubbart, 
1993-NMSC-072, 116 N.M. 742, 867 P.2d 412. 

Former vendor's perfected interest does not sur- 
vive. — The Property Tax Code states that "all of the 
former property owner's interest in the real property" is 
conveyed. The legislature did not limit the word "all". The 
second phrase states that the tax deed is accepted "subject 
only to perfected. interests in the real property." The leg- 
islature chose to use the same language in both the first 
and second clauses. Reading these clauses together and 
giving them their plain meaning, the vendor's perfected 
security interest in the property did not survive the con- 
veyance by the tax deed. The vendor was an owner under 
the code and its perfected security interest. was an inter- 
est "in the real property." Even though the interest may 
have been perfected, because the interest was "in the real 
property" and because the vendor was an. owner, the in- 
terest was conveyed along with all of the vendor's other 
interests in the property, Southwest Land Inv., Inc. v. Hub- 
bart, 1993-NMSC-072, 116 N.M. 742, 867 P.2d 412, — 

Effect of multiple tax sale certificates. — Although 
a tax sale certificate to which the deed in question could 
be traced was issued at a time when the state already had 
title pursuant,to an earlier certificate and tax deed, the 
state's conveyance to the property owner was nonetheless 
valid. Deeds from the state do not purport to convey inter- 
ests acquired by the state under any particular tax deed, 
regardless of certain tax sale certificates or deeds that are 
referenced in the conveyance. A deed from the state is a 
conveyance of its interest in land, not its interest in a par- 
ticular tax deed or tax sale certificate. Johnson v. Rodgers, 
1991-NMSC-059, 112 N.M. 187, 812 P.2d 791. 

Tax ideed subject to subsequent lien under "bet- 
terment" statute. — To subject a tax deed to operation 
of a subsequent lien under the "betterment" statute, Sec- 
tion 42-4-18 NMSA 1978, is not in conflict with Subsec- 
tion B of this section, governing the issuance and effect 
of tax deeds - to preclude such a lien would foreclose an 
avenue of security for those performing services upon 
the property and allow unjust enrichment. Cano v. Lo- 
vato, 1986-NMCA-043, 105 N.M. 522,,734 P.2d 762, cert. 
quashed, 105 N.M. 438, 733 P.2d 1321. 

Mortgagees cannot extinguish mortgage by tax 
deed. — When.a tax deed grantee is the previous owner 


of the property, his. mortgage is not, extinguished. In re 


235, 297 P.2d 1060; Gallegos v. Quinlan, 1980-NMSO- 065, 


94 NM. 405, 611 P.2d 1099. 
’ Tax deed obtained by fraud may be. attacked with} 


out regard to statute of limitations. Gallegos vu. Quinlan, 


1980-NMSC-065, 94 N.M. 405, 611 P.2d 1099. 

Payment of taxes under erroneous assessment 
good defense to sale, — When the owner of land who 
in good faith paid taxes under an erroneous assessment, 
thinking and intending the payment to cover the tax on 
his land, such payment constituted a good defense against 
the sale and tax deed based upon a second assessment of 


Bouma, 32 Bankr., 619 (Bank. D.N.M. 1983). 

Tax deed grants fee simple absolute. — Once land 
is sold by the state for delinquent taxes, the tax deed is- 
sued becomes a new and paramount title in fee simple ab- 
solute, striking down all previous titles and interests in 
the property. This is to ensure certainty and stability in 
tax titles, and to promote important social and ‘economic 
objectives such as raising state revenues and promoting 


- land improvement. Worman. v. Echo Ridge Homes Coop., 
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1982-NMSC-081, 98 N.M. 237, 647 P.2d 870. 

Perpetual grazing right extinguished by tax sale. 
— Alleged perpetual grazing right which arose either by 
express reservation in the deed or by prescription was 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


7-38-71 


extinguished by tax sale by the state. Huning v. Potts, 
1977-NMSC-087, 90 N.M. 407,564 P.2d 612. 

Tax title is in nature of new and independent 
grant from the sovereign authority and is a new and 
paramount title in fee simple absolute, striking down all 
previous titles and interests in the property. Bailey v. Bar- 
ranca, 1971-NMSC-074, 83 N.M. 90, 488 P.2d 725. 

Fraudulent tax deed passes good title to bona fide 
purchaser. — A tax deed fraudulently obtained from 
the state is not void, but simply voidable, and there can 
be no cancellation when there has been a sale to a bona 
fide purchaser. State ex rel: State Tax Comm'n v. Garcia, 
1967-NMSC-098, 77 N.M. 708, 427 P.2d 230, 

Tenant may buy tax title. — A tenant who owes no 
duty to pay taxes for his landlord and who has not with- 
held rents due, or in some other manner lulled his land- 
lord into tax delinquency, may, while in possession of the 
property, both buy a tax title and assert it. Gore v. Cone, 
1955-NMSC-075, 60 N.M. 29, 287 P.2d 229, : 


B, PROPERTY DESCRIPTION, 


The test of validity of a tax deed is whether the 
description is sufficient, aided by data furnished by it, to 
identify the property. The substitution of "NE" for "NW" 
resulted in the identification of an entirely different par- 
cel of property than that which was intended to have 
been assessed, Ambiguity may not be resolved by refer- 
ence to the description of the property in the assessment 
rolls of prior and subsequent years. Brylinski v. Cooper, 
1981-NMSC-028, 95 N.M. 580, 624 P.2d 522. 

Property conveyed. — Lands underlying a dam and 
reservior and which are budgeted with severed easements 
for the maintenance and operation of the dam, were not 
covered by an assessment describing the estate as im- 
provements. The lands were not sold for delinquent taxes 
and the tax deed, upon which plaintiff based its title, does 
not cover them. Rio Costilla Coop. Livestock Ass'n v. W.S. 
Ranch Co., 1970-NMSC-020, 81 N.M. 353, 467 P.2d 19. 

The rules regarding sufficiency of descriptions 
in deeds are applicable to tax deeds. Hughes v. Meem, 
1962-NMSC-039, 70 N.M. 122, 371 P.2d 235. 


TAXATION 


7-38-71 


Sale not affected by error in survey number. — 
When the tax deed issued to the plaintiff described the 
land as being located in homestead entry survey 370, in- 
stead of 378, the error was so manifestly clerical that the 
validity of the sale could not be affected by it. Trujillo v. 
Montano, 1958-NMSC-079, 64 N.M. 259, 327 P.2d 326, 


IV. REDEMPTION. 


Tax deed issued before period of redemption has 
expired is void. First Nat'l Bank v. State, 1967-NMSC-097, 
77 N.M. 695, 427 P.2d 225. 

Contention plaintiff prevented right of redemp- 
tion unfounded, — Plaintiff's contention that he was 
prevented from exercising his right of redemption on prop- 
erty sold to state for delinquent taxes by fraud of county 
tax assessor is unfounded where fraud is based on asses- 
sor's refusal to alter the description on tax rolls in the ab- 
sence of a court order. Trujillo v. Dimas, 1956-NMSC-043, 
61 N.M, 235, 297 P.2d 1060. 

Adverse possession protected by redemption. — 
The right to acquire title by adverse possession is capable 
of protection by means of redemption from a tax sale. Mor- 
ris v. Ross, 1954-NMSC-063, 58 N.M. 379, 271 P.2d 823. 

Effect of redemption will not be a transfer of the 
inchoate title of the purchaser at tax sale but will be to 
extinguish the tax sale; and, as to all other persons who 
might have had a right to redeem, the redemption is in 
their interest and, consequently, they are not adversely af- 
fected. Morris v, Ross, 1954-NMSC-063, 58 N.M. 379, 271 
P.2d 823. 

Failure of notice to redeem. — The failure of the 
treasurer to send notice that the property had been sold 
for taxes and of the tax commission to advise of the sale 
and of the preferential right of redemption or repur- 
chase were at most irregularities which were covered by 
the curative provisions of this article. Brown v, Gurley; 
1954-NMSC-025, 58 N.M. 153, 267 P.2d 134 (decided un- 
der prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Rake- 
ment, servitude, or covenant as affected by sale for taxes, 
7 A.L.R.5th 187, 


7-38-71. Distribution of amounts received from sale of property. 


A. Money received by the department from the sale of real or personal property for delinquent 
property taxes shall be deposited in a suspense fund and distributed as follows: 
(1) first, that portion equal to the costs shall be retained by the department for use, subject 
to appropriation by the legislature, in administration of the Property Tax Code; 


3. 


(2) second, that portion equal to the penalties and interest due shall be retained by the 


department for use, subject to appropriation by the legislature, by the department in administra- 


tion of the Property Tax Code; 


(3) third, that portion equal to the delinquent taxes due shall be remitted ie the depart- 


ment to the appropriate county treasurer for distribution by the treasurer to the governmental 
units in accordance with the law and the regulations of the department of finance and administra- 
tion; and 

(4) the balance shall be paid to the former owner of the property sold or to any other person 
designated by order directed to the department by a court of competent jurisdiction, provided that 
the department may first apply all or any portion of the balance to be paid against the amount of 
any property tax, including any penalty and interest related thereto, owed by the Breage to whom 
the balance would otherwise be paid. 

B. As a condition precedent to payment of the balance of the sale amount rdeaived to the for- 
mer owner of the property, the department may require any person claiming to be entitled to that 
payment to present sufficient evidence of proof of former ownership of the property to the de- 
partment. The department shall adopt regulations providing for the procedures to be followed by 
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persons claiming sale proceeds as former owners in those instances where conflicting claims exist 
or the department requires proof of ownership. 

C. Ifno person claims the balance of sale proceeds, whether the property was sold under the 
provisions of the Property Tax Code or prior law, as the former owner of the property within two 
years of the date of the sale and after a reasonable search to determine the former owner is made 
by the department and no former owner is found, the balance of the sale proceeds shall be con- 
sidered abandoned property and deposited in accordance with the provisions of the Uniform Un- 


claimed Property Act [Chapter 7, Article 8A NMSA 1978]. 

D. Ifthe balance of proceeds from the sale after paying a higher priority claim under Subsec- 
tion A of this section is insufficient to pay all of the next priority claim, then the complete balance 
shall be applied to that next priority claim as partial payment. 


History: 1953 Comp., § 72-31-71, enacted by Laws 
1973, ch. 258, § 111; 1979, ch. 61, § 1; 1982, ch. 28, § 26; 
1986, ch. 20, § 117; 1990, ch. 22, § 10; 1995, ch. 12, § 14, 

The 1995 amendment, effective June 16, 19965, re- 
wrote Paragraph A(1) which read "first, that portion equal 
to the expenses of seizure and sale shall be retained by 
the department and these amounts are appropriated to 
the department for use in administration of the Property 


The 1990 amendment, effective May 16, 1990, in Sub- 
section A, rewrote Paragraph (2) which read "sécond, that 
portion equal to the penalties and interests due shall be 
remitted by the department, to the appropriate county 
treasurer for deposit in the county general fund" and 
added the proviso at the ‘end of Paragraph (4) and} in Sub- 
section C, substituted "Uniform Unclaimed Property: Act” 
for "Uniform Disposition of Unclaimed Property Act". 


Tax Code" and made stylistic changes in Paragraph A(2). 


7-38-72. Notation on property tax schedule by county treasurer when 
property sold for delinquent taxes. 


When the county treasurer receives written notification from the division of the sale of property 
for delinquent taxes, he shall make an entry on the property tax schedule indicating that the de- 
linquent property taxes, penalties and interest are no longer a lien against the property. 


History: 1953 Comp., § 72-31-72, enacted by Laws 
1978, ch. 258, § 112; 1982, ch. 28, § 27. 


7-38-73. Department of finance and administration to promulgate 
regulations regarding accounting for and distribution of 
property taxes collected. 


The department of finance and administration is authorized and directed to promulgate regula- 
tions covering the receipt of, accounting for and distribution of amounts received under the Prop- 
erty Tax Code’ by county treasurers as taxes. The department of finance and administration may 
provide in these regulations for the withholding of amounts of taxes to which the state is entitled 
to distribution in those instances when delinquent property taxes are paid to the department, 
but the regulations shall require that withheld taxes must be credited and shown as paid by the 
county treasurer on the property tax schedule. 


History: 1953 Comp., § 72-31-73, enacted by Laws 
19738, ch, 258, § 113. 


7-38-74. Officers and employees engaged in the administration of the 
property tax prohibited from buying property sold for 
delinquent property taxes; penalties for violation; sales of 
real property in violation declared void. ! 


A. Officers or employees of the state or of any of its political subdivisions engaged in the ad- 
ministration of the property tax may not, directly or indirectly, acquire an interest in, buy or profit 
from any property sold by the department for delinquent taxes except that an officer or employee 
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may purchase property sold for delinquent taxes if he is the owner of the poeperty. and was ane 
owner of the property at the time the taxes became delinquent. 

B. Any officer or employee violating this section is guilty of a fourth debrat ine and shall 
be fined not more than five thousand dollars ($5,000)‘or imprisoned for not less than one year nor 
more than five years, or both. He shall also be vtamia ace Ets removed from office or have his em- 
ployment terminated upon conviction. 

C.. Areal property sale.in violation of this weotio is void. 


History: 1953 Comp., § 72-31-74, enacted by Laws ANNOTATIONS 


4973, 9b 2888 144, Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d State and Local Taxation §$ 940 to 946, 
85 C.J.S. Taxation § 1191. 


7-38-75. Exception to property tax due daite: 


When, because of provisions of the Property Tax Code, a property tax bill is required or Katt Tce 
rized to be prepared and mailed or delivered on or by a date other than the date specified in Sec- 
tion’7-38-36 NMSA 1978, the due date of the property taxes involved shall be the date the property 
tax bill was mailed or delivered. ~ 


History: 1953 Comp., § 72-31-75, enacted by Laws 
1973, ch. 258, § 115; 1974, ch. 92, § 25. . 


7-38-76. Property subject to property tdxption but omitted from 
property tax schedules in prior years. 


A. Subject to the limitations contained in the Property Tax Code and except as provided in 
Subsection B of this section, county assessors, treasurers and the department have the authority 
and the duty to enter in the valuation records, list on the property tax schedules, bill for and collect 
the taxes for all tax years on property that was subject to property taxation but was omitted from 
property tax schedules and for which taxes have not been paid but would be due except for the 
omission. Property tax bills shall be prepared and mailed by the county treasurers’ within thirty 
days of the date the omitted property is listed on the property tax schedule, and all taxes on omit- 
ted property shall be due the date the property tax bill is mailed. 

B. Except for taxes due in the current tax year and the immediately preceding tax year, the 
current owner of the real estate is not liable for a property tax bill mailed pursuant to Subsection 
A of this section if: 

(1). the omitted property i is improvements that were placed on the real estate; and 
(2) the current owner was not the owner at the time the inepcoxconaints were omitted and 
had:no actual notice that the improvements were omitted, 

C. Nothing in this section relieves the owner of the property at the time the improvements 
were omitted from being personally liable for the taxes due. pursuant to Section 7-38-47 NMSA 
1978, 

D. The department shall promulgate regulations for the procedures to be followed and the 
records to be maintained in the administration and collection of taxes on omitted property. The 
department of finance and administration shall promulgate regulations covering the receipt of, 
accounting for and distribution of taxes.on omitted property. : 


History: 1958 Comp., § 72-31-76, enacted by Laws section" following "Property Tax Code" in Subsection A; 


1973, ch. 258, § 116; 1974, ch. 92, § 26; 2003, ch.'95, § 5. added present Subsections B and C and redesignated for- 
The 2003 amendment, effective June 20, 2003, in- mer Subsection B as Subsection D., 


serted "and except as provided in Subsection B of this 
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7-38-77. Authority to make changes in property tax schedule after its 
delivery to the county treasurer. 


A. After delivery of the property tax schedule to the county treasurer, the amounts shown on 
the schedule as taxes due and other information on the schedule shall not be changed except: 

(1) by the county treasurer to correct obvious errors in the mathematical computation of 
taxes; 

_ (2) by the county treasurer to correct obvious errors by the county assessor in: 

(a) the name or address of the property owner or other persons shown on the schedule; 

(b) the description of the property subject to property taxation, even if the correction 
results in a change in the amount shown on the schedule as taxes due; 

(c) the data entry of the value, classification, allocation of value and limitation on 
increases in value pursuant to Sections 7-36-21.2 and 7-36-21.3 NMSA 1978 of property subject to 
property taxation by the county assessor; or 

(d) the application of eligible, documented and qualified exemptions; 

(3) by the county treasurer to cancel multiple valuations for property taxation purposes of 
the same property in a single tax year, but only if: 

(a) a taxpayer presents tax receipts showing the payment of taxes by the taxpayer 
for any year in which multiple valuations for property taxation purposes are claimed to have been 
made; 

(b) ataxpayer presents evidence of ownership of the property, satisfactory to the trea- 
surer, as of January 1 of the year in which multiple valuations for property taxation purposes are 
claimed to have been made; and 

(c) there is no dispute concerning ownership of the property called to the attention of 
the treasurer, and the treasurer has no actual knowledge of any dispute concerning ownership of 
the property; 

(4). by the county treasurer, to correct the tax schedule so that it no longer contains per- 
sonal property that is deemed to be unlocatable, unidentifiable or uncollectable, after thorough 
research with verification by the county assessor or appraiser, with notification to the department 
and the county clerk; 

(5) as aresult of a protest, including a claim for refund, in accordance with the Property 
Tax Code, of values, classification, allocations of values determined for property taxation purposes 
or a denial of a claim for an exemption; 

(6) by the department or the order of a.court as a result of any, peas ine bs the depart- 
ment to collect delinquent property taxes under the Property Tax Code; 

. (7) by acourt order entered in an action commenced by a property owner under Section 7- 
38-78 NMSA 1978; 

(8) by the hederttene as na thinniaed under Section 7-38-79 NMSA 1978; 

(9) by the department of finance and administration as authorized under Section 7-38- 
77,.1.NMSA 1978; or 

(10) as specifically otherwise authorized in the Property Tax Code. 

B. As used in this section, "obvious errors" does not include the method used to determine the 
valuation for, or a difference of opinion in the value of, the property subject to property taxation. 


+ History: 1953 Comp., § 72-81-77, enacted by Laws (2) and (3) of Subsection B as Subparagraphs (a), (b) and 
1973, ch. 258, § 117; 1974, ch. 92, § 27; 1981, ch. 37, § (c) of Subsection A, respectively; in Subsection A(3)(a), af- 


79; 1995, ch. 65, § 1; 2000, ch. 32, § 1; 2015, ch. 39, § 1. ter "taxes by", deleted "him" and added "the taxpayer"; in 

The 2015 amendment, effective June 19, 2015, desig- Subparagraph A(3)(c), after "and", deleted "he" and added 
nated authority to the county treasurer to correct certain "the treasurer"; redesignated former Subsections O, D, E, 
obvious errors in the property tax schedule; designated the F, G, H and I as Paragraphs (4), (5), (6), (7), (8), (9) and 
previously undesignated introductory sentence as Subsec- (10) of Subsection A, respectively; and added a new Sub- 
tion A; designated former Subsection A as Paragraph (1) section B, 
of Subsection A, and after "obvious", deleted "clerical"; Applicability. — Laws 2015, ch. 39, § 3 provided that 
deleted former Paragraphs (1) and (2) of Subsection A; the provisions of Laws 2015, ch. 39, § 1 apply to taxable 
added the language of former Paragraph (3) of Subsection years beginning on or after Ji anuary 1, 2016. 
A to Paragraph (1); added a new Paragraph (2) of Subsec- The 2000 amendment, effective July 1, 2000, added 
tion A; redesignated former Subsection B as Paragraph present Subsection C and redesignated the remaining 
(3) of Subsection A, redesignated former Paragraphs (1), subsections accordingly. 
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The 1995 amendment, effective June 16, 1995, substi-. description. Trujillo v. Dimas, 1956-NMSC-043, 61 N.M. 
tuted "department" for "division" in Subsections D and F, 235, 297 P.2d 1060. 
added Subsection G, redesignated former Subsection’'G as ~ Inadequacy of description. — If the description on 
Subsection H, and made a minor stylistic change in Sub- the assessment rolls for any one of the years involved 
section F, was sufficient, any inadequacy of description in any 
other of the years would be immaterial. Trujillo v. Dimas, 
ANNOTATIONS 1956-NMSC-043, 61 N.M. 235, 297 P.2d 1060. 


Such as failure to say whether township was 
north or south is not fatal since all townships are north 
and all ranges east in Santa Fe county. Trujillo v, Dimas, 
1956-NMSC-043, 61 N.M. 235, 297 P.2d 1060. 


Treasurer authorized to make corrections. — The 
treasurer is authorized, upon finding any property upon 
which taxes have become delinquent to be erroneously de- 
scribed or omitted from tax rolls, to correct any errors of 


7- 38-77.1. Changes in sSyisneietst tax ieensanle ordered by the department 
of finance and administration. 


After the delivery of the property tax schedule to the county treasurer for any tax year, the de- 
partment of finance and administration may order the county treasurer to'make changes in the 
property tax schedule in connection with any property listed on the schedule if the department of 
finance and administration determines that an error was made in the certification of the tax rates. 


History: 1978 Comp., § 7-38-77.1, enacted by Laws 
1995, ch. 65, § 2. 


7-38-78. Action by property owner in district court to change property - 
tax schedule. 


A. After the delivery of the property tax schedule to the county treasurer for a particular tax 
year, a property owner may bring an action in the district court requesting a change in the prop- 
erty tax schedule in connection with any property listed on the schedule for property taxation in 
which the owner claims an interest. The action shall be brought in the district court for thé county 
for which the property tax schedule in question was prepared. 

B. Actions brought under this section may not directly challenge the value, classification, al- 
locations of value determined for property taxation. purposes, denial of any exemption claimed 

or method used to determine the valuation for the property subject to property taxation. Actions 
brought under this section shall be founded on one or more of the following grounds: 

(1) errors in the name or address of the property owner or other pst ated aaa on Ws 
schedule; 

(2) errors in the Wir ete of the property for property taxation purposes, even if the cor- 
rection results in a change in the amount shown on ne schedule as taxes aoe 

(3) errors in the computation of taxes; 

(4) errors in the property tax schedule relating to the payment or nonpayment of taxes; 

(5) multiple valuations for property taxation purposes so a single tax year of the same 
property on the property tax schedule; or 

(6) errors in the rate of tax set for any hice lpetisill ater in shat lens owner's propervy | is 
located. 

C. Actions brought under this section shall name the be Ate fauatree as sangre 2 An ac- 

tion brought under Paragraph (6) of Subsection B of this section, shall also name the secretary of 
finance and administration as a defendant. 


History: 1953 Comp., § 72-31-78, enacted by Laws subject to property taxation. Actions brought under this 


1973, ch. 258, § 118; 1974, ch. 92;'§ 28; 1981, ch. 87, section shall"; in Paragraph (2) of Subsection B, after "pur- 
§ 80; 2015, ch. 39, § 2. poses", added "even if the correction results ina change in 

The 2015 amendment, effective June 19, 2015, the amount shown on the schedule as taxes due"; and in 
amended the grounds for which a property owner may re- Subsection C, after "defendant.", deleted "and, if the" and 
quest a change to a property tax schedule; in the introduc- added "An", and after "action", deleted is", 
tory paragraph of Subsection. B, after "purposes", deleted Applicability. — Laws 2015, ch. 39, § 3 privided that 
"or", after "claimed", deleted "and must" and added "or the provisions of Laws 2015, ch. 39, § 2 apply to ss 
method used to determine the valuation for the property years ih spi on or after January 1, vor 
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» ANNOTATIONS 


‘ : $4 


General statute of limitations applicable. — Be- 


cause this section does not contain a time limit for filing’ 
the request for a change in the property tax schedule, 


the general statute of limitations of four years pursuant — 


to Section 37-1-4 NMSA 1978 applies. Fed, Express Corp. 
v. Abeyta, 2004-NMCA-011, 185 N.M, 37, 84 P.3d 85, cert. 
granted, 2004-NMCERT-001, 135 N.M. 160, 85 P.3d 802. 
When taxpayer makes computational errors in 
documents submitted to enable the taxing authorities 
to determine valuation, it is a case of error in valuation, 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-80 


‘N.M.. 37, 84: P.8d 85, cert. granted, 2004-NMCERT-001, 


135 N.M, 160, 85 P.3d 802. 

Because taxpayer's claim was for refund based 
on incorrect allocation of the value of its property for 
tax purposes, its remedy was pursuant to Section 7-38-40 
NMSA 1978, not this section, Fed. Express Corp. v. Abeyta, 
2004- NMCA- 011, 135 N.M. 37, 84 P.8d 885, cert. granted, 
2004-NMCERT- 001, 135 N.M. 160; 85 P.8d 802." 

Authorized. district court action limited to 
changes in property tax schedule and does not apply 
to refunds. Lovelace Ctr. for Health Sciences v. Beach, 


1980-NMCA-0 .M. 7938, 606 P. . 
and not computation, and therefore the sixty-day limit ap- No 004 23 Rea? att ole 


plies. Fed. Express Corp. v. Abeyta, 2004-NMCA-011, 135 


7-38-79. Changes in property tax schedule ordered by the division; 
action by the dbdsiony in district court to enforce ordered 
changes. 


A. After the delivery of the property tax schedule to the county treasurer but before the tax bill 
is mailed for a particular tax year, the division may order the county assessor or county treasurer, 
or both, to make changes in the property tax schedule in connection with any property listed on 
the schedule if any of the following actions have been taken in a manner that is notin compliance 
with the provisions of law or applicable regulations of the division: 

(1) an unprotested determination of value for property taxation purposes; 
(2) an unprotested allocation, of values to governmental units; 

(3) an unprotested determination of classification; or 

(4) the application of the tax rates. 

B. After the delivery of the property tax schedule to the county treasurer for a particular tax 
year, the division may order the county assessor or county treasurer, or both, to make changes in 
the property tax schedule in connection with any property listed on the schedule: 

(1) for any of the reasons for which a county treasurer could change the property tax 
schedule under Section 7-38-77 NMSA 1978; or 

(2) for any of the reasons for which a district court could order changes in the property 
tax schedule at the request of a property owner under Section 7-38-78 NMSA 1978 except for the 
reason specified in Paragraph (6) of Subsection B of that section. _ 

C. Any action taken by the division under this section shall be by written order of the director. 
Copies of the order shall be mailed by certified mail to the property owner, the county assessor and 
the county treasurer. | | 

D. Ifthe county assessor or county treasurer refuses to make any changes ordered by the divi- 
sion under this section, the division may bring an action to enforce its order in the district court 
for the county involved. 


History: 1953 Comp., § 72-31-79, enacted by Laws 
1978, ch. 258, § 119; 1981, ch. 37, § 81. 


7-38-80. Changes in property tax schedules as result of treasurer's 
action, department order or court order; collection of any 
additional property taxes due as result; refund of property 
taxes paid erroneously. 


ht If, as:a result of actions authorized under Soearenl 7-38-77 through 7-38-79 NMSA 1978, 
the county assessor or county treasurer makes changes in the property tax schedule that result in 
an increase in the tax liability of the property owner and, if a tax bill has already been mailed to 
the property owner for collection of the taxes on the property in question for the tax year involved, 
then an additional tax bill shall be prepared and mailed by the county treasurer to the property 
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owner. The date the supplemental tax bill is mailed shall be used for determining the due dates for 
the collection of any additional property taxes. 

B.._ If, as a result of actions authorized under Sections 7-38-77 through 1 38- 79 NMSA 1978; 
the county assessor or county treasurer makes changes in the property tax schedule that result 
in a decrease in the property tax liability of the property owner and, if the property taxes on the 
property for the tax year involved have already been paid, then a refund of any excess property 
taxes paid shall-be made to the property owner. Refunds under this section shall be made by the 
county treasurer in accordance with regulations of the department of finance and administration. 


History: 1953 Comp., § 72-31-80, enacted by Laws 
1978, ch. 258, § 120. 


7-38-81. Limitation on actions for collection of property taxes; 
presumption of payment of property taxes after ten years. 


A. Property may not be sold and proceedings may not be initiated for the collection of property 
taxes that have been delinquent for more than ten years. 

B. Property that has not been included on a property tax schedule may not be aubjeated to the 
imposition of property taxes for more than ten tax years immediately preceding the date of its en- 
try on the property tax schedule. 

C. Property taxes that have been delinquent for more than ten years, together with any Bahar 
ties and interest, are presumed to have been paid. The county treasurer ‘shall indicate on the prop- 
erty tax schedule that all such property taxes and any penalties and interest have been "presumed 
paid by act of the legislature." 


History: 1953 Comp., § 72-31-81, enacted by Laws | 
1973, ch. 258, § 121, 


* 


7-38-81.1. Limitation on actions for collection of any levy or assessment 
in the form of property taxes; presumption of payment after 
ten years. 


A. Property may not be sold and proceedings may not be initiated for the collection of any levy 
or assessment in the form of property taxes levied or assessed under the provisions of Sections 73- 
14-1 through 73-18-43 NMSA 1978 that have been delinquent for more than ten years. 

B. Property that has not been included on a property tax schedule or a levy or assessment 
schedule may not be subjected to the imposition of any levy or assessment in the form of property 
taxes levied or assessed under the provisions of Sections 73-14-1 through 73-18-43 NMSA 1978 for 
more than ten tax years immediately preceding the date of its entry on the property tax schedule 
or levy or assessment schedule. 

C. Any levy or assessment in the form of property taxes levied or assessed under the provi- 
sions of Sections 73-14-1 through 73-18-43 NMSA 1978 that has been delinquent for more than 
ten years, together with any penalties and interest, is presumed to have been paid. The county 
treasurer or appropriate conservancy district officer shall indicate on the property tax schedule or 
levy or assessment schedule that all such levies or assessments in the form of property taxes and 
any penalties and interest have been "presumed paid by act of the legislature". 

D. The county treasurer may correct the tax schedule so that it no longer contains personal 
property that is deemed to be unlocatable, unidentifiable or uncollectable, after thorough research 
with verification by the county assessor or appraiser, with notification to the department and the 
county clerk. 


History: Laws 1983, ch.:109, § 1; 2000, ch. 32, § 2. The 2000 amendment, effective July 1, 2000, added 
Subsection D. 
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7-38-82 


ADMINISTRATION AND ENFORCEMENT OF PROPERTY TAXES 


7-38-84 


7-38-82. Duty of persons responsible for administration of property 
tax to ascertain the names of owners of property; use of 
term "unknown owner" prohibited except in certain cases; 
validity of procedures when name of owner is incorrect or 


unknown. 


A. It is the duty of all persons charged with the administration and collection of the property 
tax to make diligent search and inquiry to determine the correct, name and address of the owner of 
property subject to valuation for property taxation purposes and the imposition of the property tax. 

B. The use of the term "unknown owner" in valuation records is prohibited except in those 
instances where diligent search and inquiry fail to result in the determination of the name of the 
owner of property. 

C. Proceedings for the collection of delinquent property taxes are valid as to property sold for 
delinquent taxes even though the property owner's name or address shown on the valuation records 
was incorrect or the property was shown on the valuation records as owned by an "unknown owner." 


History: 1953 Comp., § 72-31-82, enacted by Laws 
1973, ch. 258, § 122. 


ANNOTATIONS 


Duty of department. — The division (department) 
has an affirmative duty to seek out, by "diligent search 
and ‘inquiry", the correct address of each property owner, 
and failure to do so may violate due process. Patrick v. 
Rice, 1991-NMCA-063, 112 N.M. 285, 814 P.2d 468, cert. 
denied, 112 N.M. 308, 815 P.2d 161. 


Failure to notify of tax sale. — Since county tax of- 
ficials and the property tax division were placed on notice 
that notices to a taxpayer were returned as undeliverable, 
but they did not check the estate tax records on file in 
the division's office, which would have indicated that the 
taxpayer had died and that a personal representative of 
the decedent's estate had been appointed, along with suf- 
ficient information whereby the name and address of the 
representative were readily ascertainable, the failure of 
the division to notify the representative invalidated the 


subsequent tax sale. Fulton v. Cornelius, 1988-NMCA-057, 
107 N.M, 862, 758 P.2d 312. 


7-38-83. Timeliness. 


A. When the last day for performing an act falls on Saturday, Sunday or a legal state or na- 
tional holiday, the performance of the act is timely if performed on the next succeeding day which 
is not a Saturday, Sunday or a legal state or national holiday. 

B. All acts required or permitted to be done by mail are timely if postmarked on the required 
date. | (999 


History: 1953 Comp., § 72-31-83, enacted by Laws 
1973, ch. 258, § 123. 


7-38-84. Notices; mailing. 


A. Any notice that is required to be made to a property owner by the Property Tax Code is ef- 
fective if mailed by regular first class mail to the property owner's last address or to the address 
of any person other than the owner to whom the tax bill is to be sent as shown by the valuation 
records unless the provisions of that code require a different method of notification or mailing, in 
which case the notice is effective if given in accordance with the provisions of that code. 

B. -If a property owner notifies, in writing or by electronic mail, the county assessor or the 
county treasurer that the property owner wants to receive notices pursuant to the Property Tax 
Code by electronic mail rather than by regular first class mail, the county assessor or the county 
treasurer may thereafter provide such notices to the property owner using an electronic mail ad- 
dress provided by the property owner; provided that the notice is consistent with the requirements 
of the Electronic Authentication of Documents Act [14-15-1 through 14-15-6 NMSA 1978] and the 
Uniform Electronic Transactions Act [Chapter 14, Article 16 NMSA 1978]. A property owner's 
request to receive notices by electronic mail shall be effective until revoked in writing or by elec- 
tronic mail to the county assessor and the county treasurer. Wherever the Property Tax Code 
requires a method of notification or mailing done only by the county assessor or county treasurer, 
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other than by regular first class mail,the notice is:effective if given.in accordance with the provi- 
sions of that code. 

C._ An electronic mail address, NessAEA Ar a property owner aurant to this section shall not 
be considered a valuation record pursuant to Section 7-38-19 NMSA 1978 and shall be retained 
by the county assessor as a confidential record that is not subject to inspection pursuant to the 
Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 


History: 1958 Comp.,, § 72-31-84, enacted by Laws electronic mail addresses be retained by the county asses- 


1973, ch. 258, § 124; 1974, ch. 92, § 29; 2015, ch. 2, § 1. sor as confidential records; designated the previously un- 

The 2015 amendment, effective July 1, 2015, provided designated paragraph as Subsection A, and after "the pro- 
property owners the option of receiving notices. under visions of", deleted "the" and added "that" in two places; 
this section via electronic mail rather than by first class and added Subsections B and C. 


mail, set forth the election procedure, and provided that 


7-38-85. Extension of deadlines; general provision. 


The director may extend any deadline in the Property Tax Code for a period of time not in excess 
of six months. However, this section does not permit the extension of deadlines for an individual 
property owner nor does it permit successive extensions of a deadline for a cumulative period of more 
than six months, Extensions‘may be made applicable to one or more counties. Extension of deadlines 
authorized by this section shall be made by written order of the director and notice of the extension 
shall be published in a newspaper of general circulation in each county in the state to which the ex- 
tension applies once each week for a period of three weeks immediately succeeding the week in which 
the deadline being extended occurs. When more than one deadline is extended under this section, the 
notice required to be published may include all extensions, and publication need only be made for the 
three weeks immediately succeeding the week in which the first deadline being extended occurs. 


History: 1953 Comp., § 72-31-85, enacted by Laws 
1973, ch. 258, § 125; 1979, ch. 59, § 1. 


7-38-86. Extension of deadlines at request of property owners. 


The director may extend the time by aihibh reports are required to be filed under Subsection A 
of Section 7-38-8 NMSA 1978 at the written request of the property owner. The:request must be 
received by the department prior to the date by which the required report must be made. Exten- 
sions granted under this section shall be by written order of the director and shall be for a period 
of not more than thirty days. The director shall not grant more than one‘extension in a tax year for 
a property owner in respect to the same property. 


History: 1953 Comp., § 72-31-86, enacted by Laws 
1973, ch. 258, § 126. 


7- 38- 87, Administrative regulations; promulgation; general provisions. 


A. Except for regulations promulgated by the department, regulations authorized or directed 
to be promulgated under the Property Tax Code may be promulgated by the authorized govern- 
mental agency without prior notice or hearing and shall become effective when filed in accordance 
with the State Rules Act [Chapter'14, Article 4 NMSA 1978]. 

B..All regulations promulgated under the Property Tax Code shall be applied prospectively 
only unless there is a statement in the regulation that it is to have retroactive effect and a state- 
ment of the extent of any retroactive effect, 


History: 1953 Comp., § 72-31-87, enacted by Laws deleted "except for those regulations required to be pro- 


1978, ch. 258, § 127; 1974, ch. 92, §.80; 1982, ch, 28, §. .,.mulgated by the division under the provisions of Sec- 
28; 1991, ch, 166, § 10, ‘tion 7-38-88 NMSA eee at the end. 


The 1991 amendment, effective June 14, ‘1991, in 
Subsection A, added the exception at the beginning and 
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7-38-88. Repealed. 


Repeals. — Laws 1991, ch. 166, § 14 repealed 7-38-88 certain department regulations, effective June 14, 1991. 
NMSA 1978, as enacted by Laws 1973, ch. 258, § 128, re- For provisions of former section, see the 1990 NMSA 1978 
lating to procedures for adopting, amending or repealing on NMOneSource.com. 


7-38-89. Validity of certain regulations; judicial review. 


A. Any person who is or may be adversely affected by the adoption, amendment or repeal of a 
regulation promulgated by an authorized governmental agency other than the department under 
Section 7-38-87 NMSA 1978 may appeal that action to the court of appeals. All appeals shall be on 
the record made at the hearing and must be perfected by filing a notice of appeal in the court of 
appeals within thirty days after the adoption, amendment or repeal of a regulation is filed pursu- 
ant to law. 

B. The notice of appeal required to be filed under this section shall include a concise statement 
of the facts upon which jurisdiction is based, the grounds upon which relief is sought and the re- 
lief requested. The notice shall also include a statement that arrangements have been made with 
the governmental agency for preparation of the record to support his appeal to the court and to 
provide the governmental agency with a copy. Costs of appeal, including cost of the record, By be 
charged against the parties by order of the court of appeals in its discretion. 

C. Copies of the notice of appeal shall be served upon the governmental agency and tect of 
service shall be filed with the court in the manner and within the time prescribed by the rules of 
appellate procedure. 

D. The filing of a notice of appeal does not stay the effective date of the action appealed 
from, but the governmental agency may grant, or the court may order, a stay upon appropriate 
terms. 

KE... Within thirty days after the service of the notice of appeal or within such greater time as the 
court may allow, the governmental agency shall file in the court the original or a certified copy of 
the record of the proceedings appealed from. The record shall consist of: 

(1) the entire proceedings; 

(2) portions of the proceedings to which the governmental agency and the appellant stipu- 
late; or 

(3) astatement of the: case agreed to by the governmental agency and the appellant. 

F. Ifthe record is to be of the entire proceedings or portions of the proceedings, it shall be a 
verbatim written transcript or, if permitted by the court of appeals, it may be an electronic record- 
ing. It shall also include copies of documentary evidence admitted at the hearing or during those 
portions of the hearing that are stipulated to as the record. 

G. In any proceeding for judicial review of the adoption, amendment or repeal of a regulation, 
the court may set aside the action or remand the case to the governmental agency for further pro- 
ceedings only if it determines that the action is: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record taken as a whole; or 
(3). otherwise not in accordance with law. 

H. If the court determines that the action appealed is free from theerrors specified under 

Paragraphs (1) through (3) of Subsection G of this section, it shall affirm the action. 


History: 1953 Comp., § 72-31-89, enacted by Laws the section; inserted "promulgated by an authorized gov- 


1973, ch. 258, § 129; 1982, ch. 28, § 29; 1983, ch. 215, § ernmental agency other than the department" and substi- 
7; 1991, ch. 166, § 11. tuted "7-38-87" for "7-38-88" in the first sentence in Sub- 
Cross references. — For jurisdiction of court of ap- section A; and rewrote Subsection C which read "Copies of 
peals, see N.M. Const., art. VI, § 29. the notice of appeal shall be served personally or by certi- 
For special statutory proceedings, see Rule 12-601 fied mail upon the division no later than ten days after the 
NMRA. filing of the notice of appeal and proof of service shall be 
The 1991 amendment, effective June 14, 1991, sub- filed with the court within twenty days after the filing of 
stituted "governmental agency" for "division" throughout a notice of appeal." 
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7-38-90. Repealed. 


Repeals, — Laws 1995, ch. 31; § 7 repealed 7-38-90 
NMSA 1978, as enacted by Laws 1973, ch. 258, § 130, re- 
lating to administrative regulations; rulings, instructions 
and orders, presumption of correctness, effective July 1, 


7-38-91. Repealed. 


Repeals. — Laws 1995, ch. 31, § 7 repealed 7-38-91 
NMSA 1978, as enacted by Laws 1978, ch. 258, § 131, re- 
lating to publication and distribution of regulations and 
rulings, effective July 1, 1995. For provisions of the former 


TAXATION | MEY 7-39-1 


1995. For provisions of the former sections, see the 1994 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 9-11-6.2 NMSA 1978.' 


sections, see the 1994 NMSA 197 8 on NMOneSource. com. 
For present comparable provisions, see 9- ry 6.2 NMSA 
1978. 


7-38-92. Adem to avitde or defeat the property ae 


Any person who willfully attempts to evade the payment of any property tax is para of a fourth 
degree felony. He shall be fined not more than five thousand dollars ($5,000), or ae ead for not 
less than one ae nor more than five, “Rey or both. 


History: 1953 Boinps § 72-31-92, enacted by Laws 
1973, ch. 258, § 132. 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — a4 
C.J.S. Taxation § 1056, 


7-38-93. Interference with the administration of the Property Tax Code. 


Any person who by force, bribe, threat or other corrupt practice obstructs or impedes the admin- 
istration of the Property Tax Code is guilty of a misdemeanor. He shall be fined not less than two 


hundred fifty dollars ($250) nor more than ten thousand dollars php 000), or mnpiisened for not 
less than three months nor more than one year, or both. 


History: 1953 Comp., § 72-31-98, enacted by Laws 
1978, ch. 258, § 188. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 85 
C.J.S. Taxation g 1653. 


“ARTICLE 39 
ane Production Ad Valorem Tax 


1. Short title. 

2. Definitions. 

3. Application of act. 

-4, Valuation of copper mineral property. 
5 

6 

7 


. Annual report of value. 

.. Notification to department of finance and admin- 
istration and counties, 

. Determination of taxable values for taxing dis- 
tricts. 
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7-39-1. Short title. 


ec 

39. 8. Ad’valorem tax levied. 

39-9, Notification of tax rate; due date. 

39-10. Monthly report to department of finance and 
administration; remittances to state and 
county treasurers; state and county trea- 
surers may distribute funds. 


Sec 
7- 
Ts 
7: 


reg’ 


Chapter 7, Article 39 NMSA 197 8 may be fibed as the telbedie Prodietioh Adv Valorem Tax Act". 


History: 1978 Comp., § 7-39-1, enacted by Laws 
1990, ch, 125, § 8. 
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7-39-2. Definitions. 


As used: in the Copper Production Ad Valorem Tax Act: 

‘A. -"average price" means forsany mineral the average price for the appropriate period deter- 
mined from published price data in the manner specified.by regulation; 

B... "copper mineral property" means:all mineral property and property held:in connection with 
mineral property when seventy-five percent or more, by either weient or value, of the salable min- 
eral produced from or by the mineral property is copperj:)* 

_ C. "copper production ad. valorem tax" means ‘the baa Gripodad by: ne Copper Production Ad 
Valorem Tax Act; 

D. °"department" means, unless the context requires otherwise, the taxation and revenue de- 
partment, ‘the secretary of taxation and revenue or any employee of the department eeeising 
authority, lawfully delegated to that employee by the secretary;, 

E. "new copper mineral property" means either a copper mineral: i that Beeas) opera- 
tions on a commercial basis within the three-year period immediately preceding the tax year for 
which value is being determined or a copper mineral property that was valued and taxed under 
the Property Tax Code [Chapter 7, Articles 35 through 38. NMSA 1978] for-any tax year subse- 
quent to the ' 1990 property tax year within the three-year period immediately preceding the tax 
year for which value is being determined; 

F, "produced" means the altered form, character ¢ or condition of a mineral that is the product of 
a particular process; 

G. "taxable value" means the value of property determined by applying the tax ratio to the 
valuation of the copper mineral property determined for purposes of the Copper Production Ad 
Valorem Tax Act; 7 g (doen | 

H... "tax ratio" means the percentage established under the Property Tax Code that is applied 
to the value of property determined for property taxation purposes to derive taxable value, as that 
term is defined in the Property Tax Code; and 

I. "value of salable copper and other minerals" means: 

(1). for new copper mineral properties, the sum, for copper: Sood each other mineral pro- 
duced, of the product of the salable amount of the mineral produced during the interval beginning 
with the month in which operations ona commercial basis began or recommenced and ending with 
the last month of production preceding the tax year for which valuation is being determined; mul- 
tiplied by the normalization factor which is a fraction, the numerator of which is twelve and the 
denominator of which is the number of months within the interval beginning with the month in 
which operations on a commercial basis began or recommenced and ending with the last month of 
production preceding the tax year for which valuation is.being determined; further multiplied by 
the average price for the interval beginning with the month in which operations on a commercial 
basis began or recommenced.and ending with the last month of Rtodnction preceding the tax year 
for which valuation is being determined; and 

(2) for all other copper mineral properties ih sum, for copper and each other mineral 
produced, of the product of the quotient of the salable amount of the mineral produced during the 
three calendar years immediately preceding the year for which valuation is being determined di- 
vided by three; multiplied by the average price for the three-year period. 


History: 1978 Comp., § 7-39-2, enacted by Laws 
1990, ch. 125, § 9. 


7-39-3. Application of act. 


The provisions of the Copper Production Ad Valorem Tax Act apply if the valuation of site pro- 
ductive copper mineral property. 


History: 1978 Comp., § 7-39-3, enacted by Laws 
1990, ch. 125, § 10. 
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7-39-4. Valuation of copper mineral property. 


A. The valuation for purposes of the Copper Production Ad Valorem Tax Act of copper mineral 
property of the following types shall be determined papuely, except as provided otherwise in Sub- 
section B, C or D of this section, as follows: 

(1) the value of any mine and all Tea property ind pesaata’ apery Hees or used for the 
mining of ore from the mine: 

(a) any part of which is aie for processing in a concentrator shall be thirty percent 
of the value of salable copper and other’minerals contained in concentrate produced ne the ore 
produced from the mine; or 

(b) which is mined solely for solvent extraction or electrowinning shall be meehtty fr: 
cent of the value of salable copper.and other minerals ae ee through solvent extraction or 
electrowinning from the ore produced from the mine;* 

(2) the value of a concentrator and all real property and guia property held or isedli in 
connection with the concentrator shall be twenty-five percent of the value of salable copper ans 
other minerals contained in concentrate produced in the concentrator; 

(8) the value of a precipitation plant and all real property and personal property held or 
used in connection with the precipitation plant shall be twenty-five percent of the value of salable 
copper and other minerals contained in precipitate produced in the precipitation plant; 

(4) the value of the solvent extraction or electrowinning plant and all real property and 
personal property held or used in connection with the solvent extraction or electrowinning plant 
shall be one hundred thirty-five percent of the value of salable copper and other minerals produced 
through the solvent extraction or electrowinning process, less four times the value of property de- 
termined for the same tax year under Subparagraph (b) of Paragraph (1) of this subsection; and 

(5) the value of a smelter and all real property and personal property held or used in 
connection with the smelter shall be twenty-one percent of the value of salable copper and other 
minerals produced in the smelter. 

B. A property, which has been valued in accordance with the Copper Production Ad Valorem 
Tax Act in any preceding year and which is permanently shut down‘on or before January 1 of any 
year for which a valuation is to be made under the Copper Production Ad Valorem Tax Act, is no 
longer subject to the Copper Production Ad Valorem Tax Act and is subject instead to the provi- 

sions of the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978]. 
~ °C. Acopper mineral property from which no copper or other minerals were mined or processed 
during a period of at least twelve months immediately prior to the beginning of the tax year for 
which valuation is being determined is not subject to the Copper Production Ad Valorem Tax Act 
and is subject instead to the provisions of the Property Tax Code. ; 

D.° This subsection applies only to copper mineral properties with respect to which the owner, 
as part of the annual report to the department, declares for the tax year for which valuation is be- 
ing determined or has declared for any prior tax year that a copper mineral property will remain 
in operation for a period less than four years and will not be replaced or reconstructed: 

(1) the valuation of a copper mineral property subject to this subsection shall be the value 
determined under Subsection A of this section for that property multiplied by: « 

(a) twenty-five percent for properties with an anticipated operating period of less 
than one year as of the beginning of the tax year for which valuation is being determined; 

(b) forty-five percent for properties with an anticipated operating period of at least 
one year but less than two years as of the beginning of the tax year for which valuation is being 
determined; 

(c) sixty percent for properties with an anticipated operating period of at least two 
years but less than three years as of the beginning of the tax year for which valuation i is being 
determined; and 

(d) seventy-five percent for properaee with an anticipated operating period of at least 
three years but less than four years as of the beginning of the tax year for which pit ae is paDe 
determined; and 

(2) if the owner declared in a prior annual report that the copper mineral property would 
remain in operation for a period less than four years and the owner, in the annual report for the 
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7-39-5 COPPER PRODUCTION AD VALOREM TAX 7-39-6 


tax year for which valuation is being determined, does not declare that the property will remain in 
operation for a period less than four years, declares that permanent shutdown is not anticipated 
within four years or declares that permanent shutdown is anticipated in a year subsequent to the 
year declared in the prior tax: year, there shall be added to the property's valuation determined 
under Subsection A of this section or Paragraph (1) of this subsection, as appropriate, one hundred 
percent of: 

(a) if the owner fails to make a declaration or declares that the property will remain 
in operation for a period of at least four years, the difference between the valuation for the prop- 
erty determined solely under Subsection A of this section for each prior tax year in which the 
owner had declared the property would remain in operation for a period less than four years and 
the respective valuations in those prior tax years determined under this subsection; or 

(b) if the year of anticipated permanent shutdown declared in the prior tax year an- 
nual report is earlier than that in the subsequent annual report, the difference between the valu- 
ation for the prior tax year determined under this subsection using the later date of anticipated 
permanent shutdown and the valuation for that prior tax year determined under this subsection 
in that prior tax year; and 

(3) when value is added pursuant to Paragraph (2) of this subsection to the valuation oth- 
erwise determined for the copper mineral property, the property owner shall pay interest at the 
rate determined under Section 7-1-67 NMSA 1978 on the additional taxes due and penalty at the 
rate determined under Subsection A of Section 7-1-69 NMSA 1978. The interest and penalty shall 
be measured from the dates that the taxes were due to have been paid for the tax year from which 
the additional valuation derived. 


History: 1978 Comp., § 7-39-4, enacted by Laws 
1990, ch. 125, § 11. 


7-39-5. Annual report of value. 


Each tax year the owner of a copper mineral property shall report to the department on the 
forms and in the manner prescribed by the department the value, for purposes of the Copper Pro- 
duction Ad Valorem Tax Act, of each copper mineral property owned and the taxing jurisdictions in 
which each property is located. The report shall also contain a declaration of the year in which the 
owner expects the copper mineral property to be permanently shut down if permanent shutdown 
is expected within four years. A declaration shall be made in each annual report subsequent to an 
annual report in which such a declaration is first made for the copper mineral property. The report 
shall be submitted on or before March 31 of the tax year for which value is being determined. The 
report required by this subsection may be referred to as the "annual report". 


History: 1978 Comp., § 7-39-5, enacted by Laws 
1990, ch, 125, § 12. ; 


7-39-6. Notification to department of finance and administration and 
counties. 


By August 1 of each year, the department shall prepare and send to the department of finance 
and administration schedules of the taxable value and taxing jurisdictions of each copper mineral 
property. The taxable values shown on the schedules shall be used by the department of finance 
and administration in setting property tax rates. A copy of the schedule for the county shall be 
sent to the assessors of the respective counties in which copper mineral property is located, who 
shall accept the schedules as the assessment of copper mineral property required under the Cop- 
per Production Ad Valorem Tax Act. 


History: 1978 Comp., § 7-39-6, enacted by Laws 
1990, ch. 125, § 18. 
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7-39-7.. Determination of taxable values for taxing districts. 


To determine for any purpose the foil taxable salut of property required to be taxed under 
the Copper Production Ad Valorem Tax Act for any taxing jurisdiction for any year after 1990, the 
taxable value of copper mineral property for the taxing jurisdiction entered upon the schedules 
prepared under the Copper Production Ad Valorem Tax Act for the tax year preceding the deter- 
mination shall be used. 


History: 1978 Comp} + § 7-839-7, enacted by Laws 
1990, ch. 125, § 14. 


7-39-8. Ad valorem tax levied: 


An ad valorem tax is levied upon the owner of each copper mineral property that is not subject 
to valuation and taxation under the provisions of.the Property Tax Code [Chapter 7, Articles 35 
through 38 NMSA 1978]. The amount of the tax shall be equal to the product of the taxable value 
determined for each copper mineral property owned multiplied by the rate certified to the depart- 
ment by the department of finance and administration for nonresidential property under the pro- 
visions of Sections 7-37-7 and 7-37-7.1 NMSA 1978 for the SAREE ERIS SRE in which the copper 
mineral property is located. 


History: 1978 Comp., § 7-89-8, enacted by ibe 
1990, ch. 125, § 15. 


7-39-9. Notification of tax rate; due date. 


A. On or before November 1 of each tax year the department shall notify the owner or operator 
of each copper mineral property, to which the Copper Production Ad Valorem Tax Act applies, of 
the tax rates that have been established.for the taxing jurisdictions in which the copper mineral 
property is located, the taxable value of the copper mineral property. and the amount of the copper 
production ad valorem tax due. 

B. The copper production ad valorem tax is payable.i in 1 two peal Snatalimants due on Decem- 
- ber 10 of the year for which tax is assessed and on May 10, of the following year. Payment shall 
be made to the department. No demand for payment of the copper € brodystien ad valorem tax is 
necessary. 


History: 1978 Comp.,, § 7-39- 9, enacted by Laws 
1990, ch. 125, § 16. 


7-39-10. Monthly report to department of finance and administration; 
remittances to state and county treasurers; state syste 
county treasurers may distribute funds. 


A. By the last day of each month, the department shall prepare and certify a report to the sec- 
retary of finance and administration. The report shall be for the preceding month and shall show 
the amount.of copper production ad valorem tax distributed to the copper production, tax fund, the 
amount due the state and each taxing district imposing a tax and any other information required 
by the secretary of finance and administration. The secretary of finance and administration shall 
forthwith remit the appropriate amounts from the copper production tax fund to the state trea- 
surer.and the county. treasurers who shall make the appropriate distribution, except as provided 
in Subsection B of this section. 

B. Ifthe board of county commissioners notifies the secretary of finance and administra- 
tion that the county elects not to distribute the proceeds of the copper production ad valorem 
tax due to the municipalities and school districts in the county, the secretary of finance and 
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administration shall pay amounts due directly to municipalities and school districts within 
the county. 


History: 1978 Comp., § 7-39-10, enacted by Laws Tax Act [Chapter 7, Article 39 NMSA 1978] and the cor- 


1990, ch. 125, § 17. responding amendments made in that act to the Property 
Nonseverability. — Laws 1990, ch. 125, § 19 provides Tax Code [Articles 35 to 38 of Chapter 7 NMSA 1978] are 
that the provisions of the Copper Production Ad Valorem not severable. 
ARTICLE 40 
Insurance Premium Tax 
Sec. Sec. 
7-40-1. Short title. 7-40-5. Exemptions. 
7-40-2. Definitions. 7-40-6. Credit; medical insurance pool assessments. 
7-40-3. Imposition and rate of tax; denomination of "pre- 7-40-7. Date payment due, 
mium tax" and “health insurance pre- 7-40-8. Repealed, 
mium surtax". 7-40-9. Repealed. 
7-40-4. Reciprocity provision. 7-40-10. Department shall prtel ee rules. 


7-40-1. Short title. 


Sections 1 through 10 of this act [7-40-1 through 7-40-10 NMSA 1978] may be cited as the "In- 
surance Premium Tax Act", 


History: Laws 2018, ch, 57, § 1. Effective dates. — Laws 2018, ch. 57, § 832 made Laws 
2018, ch. 57, § 1 effective January 1, 2020. 


7-40-2. Definitions. 


As used in the Insurance Premium Tax Act: 

A. "authorized insurer" means an insurer holding a valid and subsisting certificate of author- 
ity to transact insurance in this state; 

B. "certificate of authority" means the certificate of authority required to transact insurance in 
this state pursuant to Section 59A-5-10 NMSA 1978; 

C. "department" means the taxation and revenue department; 

D. "health maintenance organization" means “health maintenance organization" as s that term 
is used in Chapter 59A, Article 46 NMSA 1978; 

E. "home state" means "home state" as that term is used in Chapter 59A, Article 14 NMSA 
1978; fy 

F, "insurance" means a contract whereby a person undertakes to pay or indemnify another as 
to loss from certain specified contingencies or perils, or to pay or grant a specified amount or deter- 
minable benefit in connection with ascertainable risk contingencies, or to act as surety; 

G. "insurer" includes every person engaged as principal and as indemnitor, surety or contrac- 
tor in the business of entering into contracts of insurance; 

H. "nonprofit health care plan" means "health care plan" as that term is used in Chapter 59A; 
Article 47 NMSA 1978; 

I. "secretary" means the secretary of taxation and revenue or the secretary's authorized des- 
ignee; 

J. "self-insured group" means "group" as that term is used in Chapter 52, Article 6 NMSA 1978; 

K. "state" means, when used in context indicating a jurisdiction other than New Mexico, any 
state, district, commonwealth, territory or possession of the United States of America; 

L. "superintendent" means the superintendent of insurance or the superintendent's duly au- 
thorized representative acting in official capacity; 

M. "surplus lines broker" means "surplus lines broker" as that term is used in Section 59A, 
Article 14 NMSA 1978; 
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N. "taxpayer" means: 

(1) an authorized insurer; 

(2) aninsurer formerly authorized to transact insurance in New Mexico and receiving pre- 
miums on policies remaining in force in New Mexico, except an insurer that withdrew from New 
Mexico prior to March 26, 1955; 

(3) a plan operating under provisions of Chapter 59A, Articles 46 through 49 NMSA 1978; 

(4) a property bondsman, as that person is defined in Section 59A-51-2 NMSA 1978; 

(5) an unauthorized insurer that has assumed a contract or policy of insurance, directly or 
indirectly, from an authorized or formerly authorized insurer and is receiving premiums on such 
policies remaining in force in New Mexico; provided that the ceding insurer does not continue to 
pay the taxes imposed pursuant to the Insurance Premium Tax Act as to such policy or contract; 

(6) an insured who in this state procures, continues or renews insurance with a nonadmit- 
ted insurer pursuant to Section 59A-15-4 NMSA 1978; or 

(7) members of the same bone fide trade or professional association that has been in exis- 
tence for five years or more and that have entered into agreements to pool the members’ liabilities 
for workers' compensation benefits; provided that an employer that is a public hospital shall segre- 
gate the employer's accounting records and investment accounts from those of the other members, 
in accordance with applicable law; and 

O. "transact insurance" with respect to an insurance contract or a business of insurance in- 
cludes any of the following, by mail or otherwise or whether or not for profit: 

(1) solicitation or inducement; . 

(2) negotiation; 

(3) effectuation of an insurance contract; 

(4) transaction of matters subsequent to effectuation and arising out of such a contract; 

(5) maintenance in this state of an office or personnel performing any function in further- 
ance of an insurer's business of insurance; or 

(6) maintenance by an insurer of assets in trust in this state for the benefit, security or 
protection of its policyholders or its policyholders and creditors. 


History: Laws 2018, ch. 57, § 2; 2021, ch. 65, § 34. _ new Subsection J and redesignated former Subsections J 
The 2021 amendment, effective July 1, 2021, defined through N as Subsections K through O, eal opie and 
"self-insured group" and revised the definition of "tax- in Subsection N, added Paragraph N(7). 


payer", as used in the Insurance Premium Tax Act; added 


7-40-3. Imposition and rate of tax; denomination of "premium tax" and 
"health insurance premium surtax". 


A. The tax imposed pursuant to this subsection may be referred to as the "premium tax", The 
premium tax is imposed at a rate of three and three-thousandths percent of the gross premiums 
and membership and policy fees received or written by a taxpayer on insurance or contracts cover- 
ing risks within the state during the preceding calendar year. The premium tax shall not be im- 
posed on self-insured groups or on return premiums, dividends paid or credited to policyholders or 
contract holders and premiums received for reinsurance on New Mexico risks. 

B. For a taxpayer that is an insurer lawfully organized pursuant to the laws of the Republic of 
Mexico, the premium tax shall apply solely to the taxpayer's gross premium receipts from insur- 
ance policies issued by the taxpayer in New Mexico that cover residents of New Mexico or property 
or risks principally domiciled or located in New Mexico. | 

C. With respect to a taxpayer that is a property bondsman, "gross premiums" shall be consid- 
ered any consideration received as security or surety for a bail bond in connection with a judicial 
proceeding. 

D, The premium tax provided in Subsection A of this section is imposed on the gross premiums 
received of a surplus lines broker, less return premiums, on surplus linés insurance where New 
Mexico is the home state of the insured transacted under the surplus lines broker's license, as 
reported by the surplus lines broker to the department on forms and in the manner prescribed by 
the department. For purposes of this subsection, "gross premiums" shall include any additional 
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amount charged the insured, including policy fees, risk purchasing group fees and inspection fees; 
but "premiums" shall not include any additional amount charged the insured for local, state or fed- 
eral taxes; regulatory authority fees; or examination fees, if any. For a surplus lines policy issued 
to an insured whose home state: is New Mexico and where only a portion of the risk is located in 
New Mexico, the entire premium tax shall be paid in accordance with this section. 

EK. In addition to the premium tax, except as provided in Subsection F of this section, a health 
insurance premium surtax is imposed at a rate of three and seventy-five hundredths percent of the 
gross health insurance premiums and membership and policy fees received’ by the taxpayer on hos- 
pital and medical expense incurred insurance or contracts; nonprofit health care plan contracts, ex- 
cluding dental or vision only contracts; and health maintenance organization subscriber contracts 
covering health risks within this’state during the preceding calendar year. The surtax shall not 
apply to return health insurance premiums, dividends paid or credited to policyholders or contract 
holders and health insurance premiums received for reinsurance on New Mexico risks. The surtax 
imposed pursuant to this subsection may be referred to as the "health insurance premium surtax". 

F. If an act of the United States congress is signed into law that imposes the annual fee on 
health insurance providers pursuant to Section 9010 of the federal Patient Protection and Afford- 
able Care Act, or'ithat imposes a substantially similar fee on the same class of taxpayers, the rate 
of the health insurance premium surtax shall be decreased at a rate equal to the rate of the an- 
nual fee imposed} provided. that the rate of the health insurance premium surtax shall not be less 
than one percent. A reduction in the health insurance premium surtax pursuant to this subsection 
shall go into effect on the later of the effective date of the imposition of the federal annual fee or 
ninety days after the congressional act imposing the federal annual fee is signed into law. 

G. A tax is imposed at a rate of nine-tenths percent on the net premiums, as defined in the 
Group Self-Insurance Act [Chapter 52, Article 6 NMSA 1978], received or written by a self-insured 
group within the state during the preceding calendar year. The tax imposed pursuant to this sub- 
section may be referred to as the "self-insured group tax". | 


History: Laws 2018, ch. 57, § 3;.2021, ch. 65, § 35; 
2021, ch. 136, § 2. 

2021 Multiple Amendments. — Laws 2021, ch. 65, 
§ 35, effective July 1, 2021, and Laws 2021, ch. 136, § 2, 
effective January 1, 2022; enacted different amendments 
to this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2021, ch, 136, § 2, as the last act signed 
by the governor, is set out above and incorporates both 
amendments. The amendments enacted by Laws 2021, ch. 
65, § 35 and Laws 2021, ch, 186, § 2 are described below. 


To view the session laws in their entirety, see the 2021 ses- 


sion laws on NMOneSource.com. 


‘The nature of the difference between the amendments. 


is that Laws 2021, ch. 65, § 35, imposed a.self-insured 
group tax, and made conforming amendments, and Laws 
2021, ch. 186, § 2, increased the health insurance pre- 
mium surtax, and provided for;a reduction in the surtax 
if congress imposes the annual fee on health insurance 
providers pursuant to the federal Patient Protection and 
Affordable Care Act or imposes a substantially similar fee 
on the same class of taxpayers. 


7-40-4. Reciprocity provision. 


Laws 2021, ch. 136, § 2, effective January 1, 2022, in- 
creased the health insurance premium surtax, and pro- 
vided for a reduction in the surtax if congress imposes the 
annual fee on health insurance providers pursuant to the 
federal Patient Protection and Affordable Care:Act or'im- 
poses a substantially similar fee on the same class of tax- 
payers; in Subsection EH, after "premium tax", added "ex- 
cept as provided in Subsection F of this section", and after 
"imposed at a rate of", deleted "one" and added "three and 
seventy-five hundredths"; and added Subsection F. 

Laws 2021, ch. 65, § 35, effective July 1, 2021, imposed 
a self-insured group tax, and made ‘conforming amend- 
ments; in Subsection A, after "written by a taxpayer", 
deleted "as reported by March 1 of each year to the de- 
partment in the appropriate schedule, as determined by 
the department, of the taxpayer’s annual financial state- 
ment", after: the next occurrence of "The", added "pre- 
mium", and after "shall not be imposed on", added "self- 
insured groups or on"; and added Subsection F. 


A. When by or pursuant to the laws of any other state or foreign country or province, any taxes, 
in the aggregate, are or would be imposed upon New Mexico insurers doing business or that might 
seek to do business in such state; country or province, or upon the agents or representatives of 
such insurers or upon brokers or adjusters, which are in excess of such taxes, in the aggregate, 
directly imposed upon similar insurers, or upon the agents or representatives of such insurers, 
or upon brokers, or upon adjusters, of such other state, country or province under the statutes of 
this state, so long as such laws of such other state, country or province continue in force or are so 
applied, the same taxes, in the ‘aggregate, may be imposed by the secretary upon the insurers, or 


i 
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upon the agents or representatives of such insurers, or upon brokers of such other state, country 
or province, doing business or seeking to do business in New Mexico. Any tax imposed by any city, 
county or other political subdivision or agency of such other state, country or province on New 
Mexico insurers or their agents, representatives, brokers or adjusters shall be deemed to bei im- 
posed by such state, country or province within the Sart y of this section. 

B. This section does not apply as to: 

(1) personal income taxes; : 

(2) ad valorem taxes on real or cecionsl property; or 

(3). special purpose obligations or assessments, or shidelireritin under insurance guar- 
anty fund laws, imposed by another state in connection with particular kinds of insurance, 
except that assessment of insurers for financing of public safety, health and protection purposes 
is not exempt under this subsection. Except that deductions from premium taxes or other taxes 
otherwise payable, allowed on account of real or personal property taxes paid shall be taken 
into consideration by the secretary in determining zie = extent of reciprocity action 
under this section. 

C. For purposes of this section, domicile of an alien insurer, other than Canadian insurer, shall 
be that state designated by the insurer in writing filed with the secretary at time of authoriza- 
tion in this state or within six months. after the effective date of the New Mexico Insurance Code 
[Chapter 594 NMSA 1978, except for Articles 830A and 42A], whichever aes is the later, and may 
be any one of the following states: 

(1) that in which the insurer was first authorized to transact insurance; 

(2) that in which is located the insurer's principal place of jrcabads in the United 
States; or: 

(3) that in which is held the largest pact of trusteed assets of the i insurer for prBtection 
of its policyholders in the United States. 

D. Ifthe insurer makes no such designation, its domicile shall be debhesd do be that state in 
which is located its principal place of business in the United States. 

EK. The domicile of a Canadian insurer shall be Canada and the province of Canada 1 in 1 which 
its head office is located. 3 


History: Laws 2018, ch. 57, § 4. Effective dates. — Laws 2018, ch. 57, § 32 made Laws 
d 2018, ch. 57; § 4 effective January 1;2020. 


7-40-5. Exemptions. 


Exempted from the taxes imposed pursuant to the Insurance Premium,Tax Act are: 

A. premiums attributable to insurance or contracts purchased by the state or'a political subdi- 
vision for the state's or political subdivision's active or retired employees; 

B. payments received by a health maintenance organization from the federal secretary of 
health and human services pursuant to a risk-sharing contract issued under the provisions of 42 
US.C. Section 1895mm(g); 

C. any business transacted pursuant to the provisions of the Service Contract Regulation Act 
[Chapter 59A, Article 58 NMSA 1978]; 

D. the premiums from each policy or plan issued or offered pursuant to the Minimum Health 
care Protection Act [Chapter 59A, Article 23B NMSA 1978] during the first three years of the issu- 
ance of the master policy or individual policy; and 

EK. the money collected and placed in trust pursuant to Section 59A-49-6 NMSA 1978. 


History: Laws 2018, ch. 57, § 5. Effective dates. — Laws 2018, ch. B7 , § 82 made Laws 
; 2018, ch. 57, § 5 effective January 1, 2020. 


7-40-6. Credit; medical insurance pool assessments. 


The assessment for any New Mexico medical insurance pool member pursuant to Section 59A- 
54-10 NMSA 1978 shall be allowed as a fifty percent credit on the tax return for that member and 
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a seventy-five percent credit on the tax return for that member for the assessments attributable 
to pool policyholders that receive premiums, in whole or in part, through the federal Ryan White 
CARE Act, the Ted R. Montoya hemophilia program at the university of New Mexico health sci- 
ences center, the children's medical services bureau of the public health division of the department 
of health or other program receiving state funding or assistance. 


History: Laws 2018, ch. 57, § 6. Cross references. — For the federal Ryan White 
Effective dates, — Laws 2018, ch. 57, § 32 made Laws CARE Act, see 42 U.S.C.A. Sections 300ff-11 et seq. 
2018, ch. 57, § 6 effective January 1, 2020. 


7-40-7. Date payment due. 


A. Except as provided in Subsections B and C of this section, for each calendar quarter, an 
estimated payment of the premium tax and the health insurance premium surtax shall be made 
on April 15, July 15, October 15 and the following January 15. The estimated payments shall be 
equal to at least one-fourth of the payment made during the previous calendar year or one-fifth of 
the actual payment due for the current calendar year, whichever is greater. The final adjustment 
for payments due for the prior year shall be made with the return filed on April 15, at which time 
all taxes for that year are due. 

B. Within sixty days after expiration of a calendar quarter, a surplus lines broker shall pay the 
premium tax due on surplus lines insurance where New Mexico is the home state of the insured 
transacted under the surplus lines broker’ s license during such calendar quarter, as reported to 
the department. 

C. For each calendar quarter, an estimated payment of the s clidindch) group tax shall be 
made on April 15, July 15, October 15 and the following January 15. The estimated payments shall 
be equal to at least one-fourth of the payment made during the previous calendar year. The final 
adjustment for payments due for the prior year shall be made with the return filed on April 15, at 
which time all taxes for that year are due. 


History: Laws 2018, ch. 57, § 7; 2021, ch. 65, § 36. group tax; in Subsection A, after "provided in", deleted 
The 2021 amendment, effective July 1, 2021, set the "Subsection B" and added "Subsections B and C"; and 
due dates for estimated payments of the self-insured added Subsection C. 


7-40-8. Repealed. 


Repeals. — Laws 2019, ch. 47, § 4 repealed 7-40-8 appointment of secretary as process agent, effective 
NMSA 1978, as enacted by Laws 2018, ch. 57, § 8, re- June 14, 2019. For provisions of former section, see the 
lating to penalty for failure to pay tax, serving process, 2018 NMSA 1978 on NMOneSource.com. 


7-40-9. Repealed. 


Repeals. — Laws 20 19, ch. 47, § 4 repealed 7-40-9 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 2018, ch. 57, § 9, relating 1978 on NMOneSource.com. 
to distribution of premium tax, refunds, effective June 14, 


7-40-10. Department shall promulgate rules. 


The department shall promulgate rules to carry out the provisions of the Insurance Premium 
Tax Act. 


History: Laws 2018, ch. 57, § 10. | i Sm ““ Effective dates. — Laws 2018, ch. 57, § 32 made Laws 
beucis oO) 2018, ch. 57, § 10 effective January 1, 2020. 
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ARTICLE 41 
Health Care Quality Surchured 


Sec. Sec. 
7-41-1. Short title. 7-41-5. Exemption. RATED 
7-41-2. Purpose. 7-41-6. Health care facility fund; disability health care 
7-41-83. Definitions. facility fund. 
7-41-4, Health care quality surcharge; rate calculation; 7-41-7, Administration and,enforcement of act. 
date payment due. 7-41-8, Departments required to promulgate rules. 


7-41-1. Short title. 


Sections 1 through 8 of this act [7-41- 1 through 7-41-8 NMSA 1978] may be referred to as the 
"Health Care Quality Surcharge Act". 


History: Laws 2019, ch. 53, § 1. Effective dates. — Laws 2019, ch. 53, § 13 made Laws 
Repeals. — Laws 2022, ch. 37, § 1, effective May 18, 2019, ch. 58, § 1 effective July 1, 2019. 
2022, repealed Laws 2019, ch. 53, § 12 that would have L 
repealed 7-41-1 NMSA 1978 effective January 1, 2023. 


7-41-2. Purpose: 


The purpose of the Health Care Quality ene Act is to enhance federal finacietes partidh 
pation in medicaid to increase medicaid provider reimbursement rates and support facility qual- 
ity improvement efforts’'in skilled nursing facilities, intermediate care facilities and intermediate 
care facilities for individuals with intellectual disabilities. 


History: Laws 2019, ch. 53, § 2. Effective dates. — Laws 2019, ch, 53, § 18 made Laws 
Repeals. — Laws 2022, ch. 37, § 1, effective May 18, 2019, ch, 58, § 2 effective July 1, 2019. 

2022, repealed Laws 2019, ch. 53, § 12 that would have r ; 

repealed 7-41-2 NMSA 1978 effective January 1, 2023. 


7-41-3. Definitions. 


As used in the Health Care Quality Surcharge Act: 

A. ."department" means the taxation and revenue department; . 

B. “health care facility” means a skilled nursing facility, intermediate care facility or intermé- 
diate care facility for individuals with intellectual disabilities; 

C. "intermediate care facility" means a facility with greater than sixty beds and is licensed by 
the department of health to provide intermediate nursing care. "Intermediate care facility" does 
not include an intermediate care facility for individuals with intellectual disabilities; 

D. "intermediate care facility for individuals with intellectual disabilities" means a facility 
licensed by the department of health to provide food, shelter, health or rehabilitative and active 
treatment for individuals with intellectual disabilities or persons with related conditions; 

K. "medicaid" means the medical assistance program established pursuant to Title 19 of the 
federal Social Security Act and regulations promulgated pursuant to that act; 

F, "medicare" means coverage provided pursuant to part A or part B of Title 18 of the federal 
Social Security Act, as amended; 

G. "medicare advantage" means insurance that expands a medicare beneficiary's options for 
participation j in private sector health plans with networks of participating providers, | 

H. "medicare part A" means insurance provided through medicare for inpatient hospital, hone 
health, skilled nursing facility and hospice care; 

I. "net revenue" means gross inpatient revenue reported by a health care facility for routine 
nursing and ancillary inpatient services provided to residents by the facility, less applicable con- 
tractual allowances and bad debt; 
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J. "non-medicare bed day" means a day for which the primary payer is not medicare part A, 
medicare advantage or a special needs plan, A non-medicare bed day excludes any day on which 
a resident is not in the facility or the facility is paid to hold the bed while the resident is on leave; 

K. "resident day" means.a calendar day of care provided to a resident in a health care facility, 
including the day of admission and not including the day of discharge; provided that admission 
and discharge oceurring on the same day'shall constitute one resident day; 

L. "skilled nursing facility" means a facility with greater than sixty oe and is licensed by the 
department of health to provide skilled nursing services; and 

M. ‘"special needs plan" means a specific type of medicare advantage plan that limits member- 
ship to individuals with specific diseases or characteristics. 


History: Laws 2019, ch. 58, § 3. For Title 19 of the federal Social Security Act, see 42 


Repeals. — Laws 2022, ch. 37, § 1, effective May 18, US.C. § 1396 et seq. 
2022, repealed Laws 2019, ch. 53, § 12 that would have Effective dates. — Laws 2019, ch. 53, § 18 made Laws 


repealed 7-41-3 NMSA 1978 effective January 1, 2023. 2019, ch, 53, § 3 effective July 1, 2019. 
Cross references, — For Title 18 of the federal Social e ; 
Security Act, see 42 U.S.C. §§ 1895 to 1395, 


7-41-4, Health care quality surcharge; rate calculation; date 
payment due. 


A. Asurcharge is imposed on each health care facility. The surcharge shall be per day for each 
non-medicare bed day. The rate of the surcharge shall be annually calculated by the human ser- 
vices department pursuant to Subsection B of this section, 

B. No later than sixty days following the effective date of the Health Care Quality Surcharge 
Act and by June 1 of each year thereafter, the human services department shall calculate the rate 
of the surcharge to be paid by each health care facility during the subsequent fiscal year and shall 
notify the taxation and revenue department and each such health care facility of the applicable 
rates. In calculating the rates, the human services department shall: 

(1) set a uniform rate per non-medicare day in health care facilities not to exceed the 
maximum allowed by federal law governing the approval of the state medicaid plan or any waiver 
from that plan; 

(2) structure the rates for each skilled nursing facility and intermediate care facility so 
that the total estimated revenue received in the subsequent fiscal year from all those facilities will 
equal six percent of the net revenue received in the aggregate by those health care facilities in the 
previous calendar year; and 

. (3) structure the rates for each intermediate care facility for individuals with intellectual 
disabilities so that the total estimated revenue received in the subsequent fiscal year from all 
those facilities will equal six percent of the net revenue received in the aggregate by all those fa- 
cilities in the previous calendar year. 

C. Ifthe rate of net revenue provided in Paragraph (2) or (3) of Subsection B of this section 
exceeds the maximum percentage of net revenue for all health care facilities allowed by Sec- 
tion 1903(w)(4) of the federal Social Security Act, as that section may be amended or renumbered, 
the rate of the health care quality surcharge shall be reduced to a percentage that will equal, but 
not exceed, the maximum percentage allowed by that federal law. 

D. Ifthe rate of net revenue provided in Paragraph (8) of Subsection B of this section results in 
medicaid fee-for-service and medicaid managed care reimbursement rates that exceed the upper 
payment limits allowed by Section 1902(a)(30)(A) of the federal Social Security Act, as that section 
may be amended or renumbered, the rate of the health care quality surcharge shall be reduced to 
a percentage that will result in reimbursement rates that equal, but do not exceed, those limits. 

E. No later than thirty days following the effective date of the Health Care Quality Surcharge 
Act, a health care facility shall report to the human services department the number of resident 
days provided by the health care facility, broken down by payer, and the net revenue earned by 
the health care facility for each of the most recent four calendar quarters available. On each Janu- 
ary 1, April 1, July 1 and October 1 thereafter, a health care facility shall report to the human 
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services department the number of resident days provided by the health care facility, broken down 
by payer, and the net revenue earned by the health care facility for ee calendar quarter prior to 
the previous quarter. 

F,. The surcharge imposed pursuant to this ig th may be referred As as the "health care aisl- 
ity surcharge". Health care quality surcharge payments are due quarterly by the twenty-fifth day 
of the month subsequent to the end of each calendar, quarter based upon :the:non-medicare bed 
days reported on the most recently filed calendar quarter report required pursuant to Subsection 
E of this section. Initial health care quality surcharge payments shall be based’ upon the non- 
medicare bed days reported on the most recently filed calendar quarter report required pursuant 
to Subsection E of this section closest to the effective date of the Health Care Quality Surcharge 
Act. 

sly Gi : 
History: Laws 2019, ch. 53, § 4. et Effective dates, — Laws 2019, ch. 53, § 13 made Laws 
Repeals. — Laws 2022, cH’ 87; $24; effective May 2019, ch. 53 effective July 1, 2019. 


18, 2022, repealed Laws 2019, ch, 53, $12 that would have 
repealed 7-41-4 NMSA 1978 effective January 1, 2023. 


7-41-5. Exemption. 


A health care facility with more than ninety thousand annual medicaid-financed bed days may 
claim an exemption in an amount equal to sixty-five percent of the health care quality surcharge 
due in a reporting period. The percentage and annual medicaid-financed bed days threshold may 
be modified by rule promulgated by the human services department, if necessary, for approval of 
the surcharge program by the federal centers for medicare and medicaid services. 


History: Laws 2019, ch. 53, § 5. IBLF 1) Effective dates. — Laws 2019, ch. 53, § 13 made Laws 
Repeals. — Laws 2022, ch: 37, § 1, effective May 18, 2019, ch. 53 effective July 1, 2019, 

2022, repealed Laws 2019, ch. 53, § 12 that would have ; 

repealed 7-41-5 NMSA 1978 effective January 1, 2023. 


7-41-6. Health care facility fund; disability health care facility fund: 


A.. The “health care facility fund" and the "disability health care facility fund" are created in 
the state treasury. The funds consist of appropriations, distributions, transfers, gifts, grants, do- 
nations and bequests made to the funds and income from the investment of the funds. The funds 
shall be administered by the human services department, and money in the funds is subject to 
appropriation by the legislature to the human services department to carry out the purposes pro- 
vided in this section. Money in the funds shall be disbursed on warrants signed by the secretary 
of finance and administration pursuant to vouchers signed by the secretary of human. services. or 
the secretary’ s authorized representative. Any balance remaining in the funds at the end of a fiscal 
year shall not revert to the general fund. 

B. At least eighty percent of the money in the health care facility fund shall be used for the 
following purposes and in the following order of priority for skilled nursing facilities and interme- 
diate care facilities: 

(1) to increase per diem rates to those facilities for the medicaid share of the health care 
quality surcharge as a pass-through, medicaid-allowable cost; 

(2) to annually increase, on a per diem basis, as provided by rule promulgated by. the hu- 
man services department, each facility's respective medicaid fee-for-service and medicaid man- 
aged care reimbursement rates above those in effect-upon the effective date of the Health Care 
Quality Surcharge Act and in subsequent years thereafter by at least the rate of nursing home 
inflation for the rate year as published on behalf of the federal centers for medicare and medicaid 
services; and 

(3) to provide financial incentives in the form of supplemental armani paid no less fre. 
quently than quarterly, based upon performance data to improve the quality of skilled nursing 
facilities and intermediate care facilities. 
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C. The disability health care facility furid shall be used for the following purposes and in the 
following order of priority for intermediate care facilities for individuals with intellectual disabili- 
ties: 

(1) to increase per diem rates to'those facilities for the medicaid share of the health care 
quality surcharge as a pass-through, medicaid-allowable cost; and 

(2) to increase each facility's respective medicaid fee-for-service reimbursement rates 
above those in effect on the effective date of the Health Care Quality Surcharge Act. 

D. No more than twenty percent of the money in the health care facility fund may be used by 
the human services department to administer the state medicaid program for purposes other than 
those provided in Subsection B of this section. 

E. The initial health care quality surcharge payment by health care facilities for the first cal- 
endar quarter ending after the effective date of the Health Care Quality Surcharge Act’ shall be 
made twenty-five days after the date the federal centers for medicare and medicaid services .ap- 
prove the authorization sought by the secretary of human services pursuant to Section 11 of this 
2019 act. 

F. The initial quarterly supplemental payments to health care facilities made pursuant to Sub- 
section B of this section for the first calendar quarter ending after the effective date of the Health 
Care Quality Surcharge Act shall be made thirty days after the date the federal centers for medi- 
care and medicaid services approve the authorization sought by the secretary of human services 
pursuant to Section 11 of this 2019 act. The initial per diem payments to health care facilities 
made pursuant to Subsections B and C of this section shall be made thirty days after the date the 
federal centers for medicare and medicaid services approve the authorization sought by the secre- 
tary of human services pursuant to Section 11 of this 2019 act. 

G. Subsequent health care quality surcharge payments by health care facilities will be made 
twenty-five days after the end of each calendar quarter for that calendar quarter. Subsequent sup- 
plemental payments made to health care facilities pursuant to Subsection B, of this section shall 
be made thirty days after the end of each calendar quarter for that calendar quarter. 


 Fatares pa 2019, ch. 53, § 6. 
Repeals. — Laws 2022, ch. 37, § 1, effective May 18, 


2022, repealed Laws 2019, ch. 53, §° 12 that would have 


repealed 7-41-6 NMSA 1978 effective January 1, 2023, 
Effective dates. — Laws 2019, ch. 58, § 13 made Laws 

2019, ch, 58 effective July 1, 2019. 

© Compiler's note, — 

to the temporary provision set out below. 


"Section 11 of this 2019 act" refers | 


Temporary provisions. — Laws 2019. ch, 53, § 11, 
provided that on or before sixty days from the effective 
date of this section, July 1, 2019, the secretary of human 
services shall seek a waiver, a state plan amendment or 
whatever federal authorization is necessary to implement 
the provisions of the Health Care Quality Surcharge Act. 

A 


7-41-7. Administration and enforcement of act. 


The department shall interpret the provisions of the Health Care Quality Surcharge Act. The 
department shall administer and enforce the collection of the health care quality surcharge, and 
the Tax Administration Act [Chapter 7; Article 1 NMSA “ea applies to the adieeee eeston and 


enforcement of that surcharge: 


History: Laws 2019, ch. 53, § 7: 

Repeals. — Laws 2022, ch. 37, §.1, effective eps 18, 
2022, repealed Laws 2019, ch. 53, § 12 that would have 
repealed 7-41-7 NMSA 1978 effective January 1, 2023. 


{ 


Effective dates, — Laws 2019,.ch, 58, § 18 made Laws 
2019, ch. 53 effective July 1, 2019. 


7-41-8, Departments required to promulgate rules. 


The taxation and revenue department and the human services department shall promulgate 
rules to carry out the provisions, of the Health Care Quality Surcharge Act, as appropriate for 
each department, including the rate.calculations required to be performed by the human services 
department, and the notification from that department to'the taxation and revenue department 
pursuant to Section 4 [7-41-4 NMSA 1978] of the Health Care Quality Surcharge Act. 
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History: Laws 2019, ch. 53, § 8. Temporary provisions. — Laws 2019. ch. 53, § 11, 
Repeals. — Laws 2022, ch. 37, § 1, effective May 18, provided that on or before sixty days from the effective 
2022, repealed Laws 2019, ch. 53, § 12 that would have date of this section, July 1, 2019, the secretary of human 
repealed 7-41-8 NMSA 1978 effective January 1, 2023. services shall seek a waiver, a state plan amendment or 
Effective dates. — Laws 2019, ch. 53, § 18 made Laws whatever federal authorization is necessary to implement 
2019, ch. 53 effective July 1, 2019. the provisions of the Health Care Quality Surcharge Act. 
ARTICLE 42 
Cannabis Tax 
Sec. Sec. 
7-42-1. Short title. 7-42-4. Date payment due. 
7-42-2. Definitions. 7-42-5. Interpretation of the cannabis tax act; adminis- 


7-42-83. Cannabis excise tax. tration and enforcement of tax. 


7-42-1. Short title. 


Sections 43 through 47 [7-42-1 to 7-42-5 NMSA 1978] of this act may be cited as the "Cannabis 
Tax Act". 


History: Laws 2021 (1st S.S.), ch. 4, § 438. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-42-2. Definitions. 


As used in the Cannabis Tax Act: 
A. "cannabis": 

(1) means all parts of the plant genus Cannabis containing a delta-9-tetrahydrocannabinol 
concentration of more than three-tenths percent ona dry weight basis, whether growing or not; 
the seeds of the plant; the resin extracted from any part of the plant; and every compound, manu- 
facture, salt, derivative, mixture or preparation of the plant, its seeds or its resin; and 

(2) does not include: 

(a) the mature stalks of the plant; fiber produced from the stalks; oil or cake made 
from the seeds of the plant; any other compound, manufacture, salt, derivative, mixture or prepa- 
ration of the mature stalks, fiber, oil or cake; or the sterilized seed of the plant that is incapable of 
germination; or 

(b) the weight of any other ingredient combined with cannabis to prepare topical or 
oral administrations, food, drink or another product; 

B. "cannabis extract": 

(1) means a product obtained iy separating resins from cannabis by solvent axtrattioh 
using solvents other than vegetable glycerin, such as butane, hexane, isopropy! alcohol, ethanol or 
carbon dioxide; and 

(2) does not include the weight of any other ingredient combined with cannabis extract to 
prepare topical or oral administrations, food, drink or another product; : 

C. "cannabis product" means a product that is or that contains cannabis or cannabis extracts, 
including edible or topical products that may also contain other ingredients; and 

D, "cannabis retailer" means a person whose license from the cannabis control division of the 
regulation and licensing department allows the person to sell cannabis products to a person who 
purchases, acquires, possesses or uses the cannabis product for a purpose other than resale. 


History: Laws 2021 (1st S.S.), ch. 4, § 44. Const., art. IV, § 23, was effective June 29, 2021, 90 pays 
‘Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- ” after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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7-42-3. Cannabis excise tax. 


A. An excise tax is imposed on a cannabis retailer that sells cannabis products in this state. 
The tax imposed by this section may be referred to as the "cannabis excise tax". 

B. The rate of the cannabis excise tax shall be at the following rates and shall be applied to the 
price paid for a cannabis product: 

(1) prior to July 1, 2025, twelve percent; 

(2) beginning July 1, 2025 and prior to July 1, 2026, thirteen percent; 

(3) beginning July 1, 2026 and prior to July 1, 2027, fourteen percent; 

(4) beginning July 1, 2027 and prior to July 1, 2028, fifteen percent; 

(5) beginning July 1, 2028 and prior to July 1, 2029, sixteen percent; 

(6) beginning July 1, 2029 and prior to July 1, 2030, seventeen percent; and 
(7) beginning July 1, 2030, eighteen percent. 

C. The cannabis excise tax shall not apply to retail sales of medical cannabis products sold 
to a qualified patient or a primary caregiver who presents a registry identification card issued 
pursuant to the Lynn and Erin Compassionate Use Act [Chapter 26, Article 2B NMSA 1978] or a 
reciprocal participant who presents similar proof from another state, the District of Columbia or a 
territory or commonwealth of the United States at the time of the sale. 


History: Laws 2021 (1st S.S.), ch. 4, § 45. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-42-4, Date payment due. 


The cannabis excise tax is to be paid on or before the twenty-fifth day of the month following the 
month in which the taxable sale occurs. 


History: Laws 2021 (1st S.S.), ch. 4, § 46. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


7-42-5. Interpretation of the cannabis tax act; administration and 
enforcement of tax. 


The department shall administer and enforce the collection of the cannabis excise tax pursuant 
to the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] . 


History: Laws 2021 (1st S.S.), ch. 4, § 47. Const., art. IV, § 23, was effective June 29, 2021, 90 days 
Effective dates. — Laws 2021 (1st S.S.), ch. 4 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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